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Relevant Fair Housing Laws & Guidance 
 Title VIII of the Civil Rights Act of 1968 (The Fair Housing Act) 

 Title VI of the Civil Rights Act of 1964 

 American with Disabilities Act (ADA), Title II and Title III 

 Section 504 of the Rehabilitation Act of 1973 

 HUD and DOJ Memos 

 The VAWA Act of 2013 

 HUD Executive Orders, #13166 - LEP 

 The Housing for Older Persons Act of 1995 

 Age Discrimination Act of 1975 

 Architectural Barriers Act of 1968 

 General Federal Requirements (24 CFR part 5), including  
New Equal Access to Housing in HUD Programs (Final Rule) 
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Presenter
Presentation Notes
The Federal Fair Housing Act refers to Title VIII of the Civil Rights Act of 1968. This requires HUD to administer its programs in a way that affirmatively furthers fair housing and equal opportunity. This Act, in addition to the Texas Fair Housing Act, protects your right to rent an apartment, buy a home, obtain a mortgage, or purchase homeowners insurance free from discrimination based on the 7 protected classes.Executive Orders and HUD Memorandums can also have a bearing on Fair Housing – such as Executive Order 13166, which outlines HUD expectations for outreach to persons with limited English proficiency.



State and Local Civil Rights Laws & Rules 

 The Texas Fair Housing Act (Chapter 301 of the Texas Property 
Code) 

 Local County and City Fair Housing laws (texas.gov) 

 TDHCA Rules - Texas Administrative Code (Title 10, Part 1, 
Chapter 1 and Chapter 10) 

 TDHCA NOFA & Contracting Requirements 

 

4 

Presenter
Presentation Notes
Federal Fair Housing laws and equal opportunity provisions are also reiterated in the Texas Fair Housing Act, which is in Chapter 301 of the Texas Property Code.There are also local County and City Fair Housing laws that may go above and beyond the State’s and the Federal Fair Housing Act and may provide additional protections for protected classes (particularly in larger, metropolitan areas of the state such as Houston, Dallas, and Austin).



What is a Protected Class? 

 Individual characteristics that a Subrecipient 
must not use to distinguish who receives 
services 

 Covered characteristics depend on which 
laws are triggered 

 Applies whenever using federal funds 
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Protected Classes 

 Title VI: 
1. Race 
2. Color 
3. National Origin (includes language access) 

 Section 504: 
1. Disability 

 Equal Access to Housing Final Rule: 
1. Sexual orientation (Lesbian, Gay, Bisexual, or Transgender) 

2. Gender identity (a person’s private sense of their own gender, 
Male to Female or Female to Male identification or change) 

3. Marital status 
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Presenter
Presentation Notes
Title VI and 504 applies to all federal and state funds.Equal Access to Housing Final Rule – applies to HOME, NSP, and 811.



Protected Classes 

Fair Housing Act: 
Protect the right to rent, buy a home, obtain a mortgage, or 
purchase homeowners insurance free from discrimination based: 

1. Race  
2. Color 
3. National Origin 
4. Religion 
5. Sex 
6. Disability 
7. Familial Status 
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Presenter
Presentation Notes
In general, the National and Texas State Fair Housing Acts protect the right to rent an apartment, buy a home, obtain a mortgage, or purchase homeowners insurance free from discrimination based on what we call the “seven protected classes” which hare defined as race, color, national origin, religion, sex, disability, and familial status.  Familial status in this context refers to a parent or legal custodian or designee of a legal custodian with one or more children under the age of 18 and pregnant women.  In addition to these protected classes under the Fair Housing Act, the Equal Access Final Rule under 24 CFR Part 5 also now includes additional protections based on sexual orientation (for Lesbian, Gay, Bisexual, or Transgendered persons), Gender identity (by which we mean a person’s private sense of their own gender – i.e., persons who choose to transition from male to female or female to male), and marital status. Subrecipients, in accepting federal funds, must abide by these additional protections.



Affirmatively Furthering  
Fair Housing, Final Rule 

 Requires Government entities that are HUD program 
participants* to take “meaningful actions, in addition to 
combating discrimination, that overcome patterns of 
segregation and foster inclusive communities free from 
barriers that restrict access to opportunity based on protected 
characteristics.” 

 Assessment of Fair Housing tool – replaces AI 

*The AFFH rule governs what block grant recipients of  HUD CPD funds and Public Housing 
Authorities funded under 42 U.S.C. §1437e must do to affirmatively further fair housing and the tool 

by which they can identify those steps. AFFH applies to all  HUD program participants, which 
include public housing authorities (“PHAs”) and cities and counties receiving Community 

Development Block Grant Program, Emergency Solutions Grant Program, HOME Program, and 
Housing Opportunities for Persons with AIDS Program. The Office of  Community Planning and 

Development is a division of  HUD. 

Presenter
Presentation Notes
On August 17, 2015, the United States Department of Housing and Urban Development (“HUD”) adopted the Final Affirmatively Furthering Fair Housing Rule (“AFFH” or “the rule”)  The AFFH rule governs what block grant recipients of HUD CPD funds and Public Housing Authorities (funded under 42 U.S.C. §1437e) must do to affirmatively further fair housing and the tool by which they can identify those steps. AFFH applies to all Government entities receiving HUD funds, which include public housing authorities (“PHAs”) and cities and counties receiving CDBG, ESG, HOME, and HOPWA program funding. Title VIII of the Civil Rights Act of 1968 (the “Fair Housing Act”) requires HUD to administer its programs in a way that affirmatively furthers fair housing and equal opportunity.Assessment of fair housing tool is due to HUD from the State of Texas in May 2019 (pending release of the state tool). 



Reasonable  
Accommodations 
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Reasonable Accommodations  

Subrecipients must: 
 Make reasonable accommodations in policies, practices,  

and procedures to accommodate individuals with disabilities  

 Pay for modifications to a physical structure for reasonable 
accommodations 

Subrecipients may not, on the basis of disability: 
 Deny qualified individuals the opportunity to participate  

in housing program 
 Deny access to housing assistance as a result of physical barriers 
 
Written standards should include reasonable accommodations 

Citations:  
Section 504  
ADA Title II and Title III 
TAC : Chapter 1, Subchapter B, Section §1.204 
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Presenter
Presentation Notes
Reasonable Accommodations are covered by ADA, Title II and Title III, in Section 504, and are also included in the Texas Administrative Code at 10 TAC Part 1, Chapter 1, Subchapter B, Section 1.204.  All of these require federal funding recipients to make reasonable accommodations in policies, practices, and procedures in order to accommodate individuals with disabilities and prohibit denying qualified individuals the opportunity to participate in or benefit from services or programs on the basis of disability/



How Reasonable Accommodations Work 

1. An individual with a disability requests verbally or in 
writing an accommodation (related to their disability) to 
a program policy, practice or procedure 

2. The entity reviews the request and makes the 
modification or accommodation  
if request represents a fundamental alteration of the nature of the 
program or service or an undue financial or administrative burden it's not 
reasonable) 

3. If accepted, the reasonable modification is made at the 
Subrecipient’s expense.  If denied, alternatives must be 
discussed with the requestor 
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Presenter
Presentation Notes
Federal funding recipients must accept reasonable accommodation requests.  In general, denial of reasonable accommodations often occurs due to misunderstandings of what reasonable accommodations are and how they work.  In general, reasonable accommodations happen in three steps.  An individual with a disability requests (either verbally or in writing – the Department of Justice has established that a form or request in writing is not a required component of requesting an accommodation or modification) an accommodation to a program policy, practice or procedure; the entity reviews the request and makes the accommodation or determines the request represents a fundamental alteration of the nature of the program or an undue financial or administrative burden – this kind of determination would be supported by a review of financial resources of the provider and parent company, the expenses of the modification, and any various structural or organizational components of the provider and the parent company).  If the reasonable accommodation or modification is approved, any financial expense will be paid for by the provider.  If a request is denied, the provider should meet with the requestor and discuss potential alternatives that might still enable the requestor to fully access benefits or services.



Affirmative Marketing  
Overview 
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Affirmative Marketing Basics 

 HUD's guiding regulations:
 FHA and non-FHA multifamily properties:  24 CFR 200.600

Subpart M,  including 200.610, 200.615, 200.620, 200.625

 FHA Insured properties:  24 CFR 203.12

 HOME/TCAP properties:  24 CFR 92.351, 24 CFR 92.504

 Federally assisted properties:  24 CFR Part 5, 24 CFR Part
108 

 General guidance:  The Fair Housing Act, HUD Memo
11063, 935.2A, HUD Affirmative Marketing FHEO Memos
(most recently September 22, 2014), HUD's 8025.1 Rev-2
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Presenter
Presentation Notes
There are several guiding regulations HUD uses to enforce use of an affirmative marketing plan.  HUD also requires federal funding recipients to affirmatively further fair housing and is responsible for enforcing compliance with the Fair Housing Act, including provisions protecting equal opportunity and ensuring non-discriminatory advertising.



Affirmative Marketing Basics 

 The Basics of Affirmative Marketing: 
 

 Housing opportunities should be advertised and offered to all 
persons, regardless of race, color, religion, sex, disability, familial 
status, or national origin. 

 
 
 

        = 
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Presenter
Presentation Notes
What is affirmative marketing all about and why do HUD and TDHCA require it?  HUD and TDHCA believe that housing opportunities should be advertised and offered to all persons, regardless of race, color, religion, sex, disability, familial status, or national origin.  Affirmative marketing is a means for ensuring that individuals of a similar income range in a housing market area will receive information about and be offered a similar range of housing options, regardless of their race, color, religion, sex, disability, familial status, or national origin.  In this way, HUD sees affirmative marketing as essential to:  1) Ending Housing Discrimination, and 2) Promoting diverse, inclusive communities.



 Marketing - marketing programs to groups under-
represented in your service data  

 Partnerships - creating partnerships or referral 
relationships with community based agencies or 
non-profits  

 Translating documents - translating documents 
advertising assistance, services, and contact 
information into other languages prevalent in the 
community 

 Chapter 10, Subchapter F, §10.617 
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Affirmative Marketing Basics 

Presenter
Presentation Notes
Examples of affirmative outreach could include looking at marketing strategies and how to further market to protected groups and classes under-represented in your service data, creating new partnerships or referral relationships with community based agencies or non-profits or providing opportunities for these agencies to communicate with you or find out about your programs, translating documents advertising assistance, services, and contact information into other languages prevalent in the community, identifying persons who will be on call to assist limited English proficiency clients, making online documents accessible, and reviewing your methods of outreach to ensure that they do not intentionally or unintentionally exclude protected groups and classes (for example, advertising your programs with churches of only a particular denomination)Title VI obligation – LEP



Affirmative Marketing §10.617 

 10.617(b): Must develop and carry out an Affirmative Fair 
Housing Marketing Plan to provide for marketing strategies 
and documentation of outreach efforts to prospective 
applicants identified as “least likely to apply”. 

 Persons with Disabilities are always required  

 General definition of least likely to apply: 
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Affirmative Marketing §10.617 

 How to determine your housing market area… 
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Is the property 
in an MSA? 

YES MSA 

NO County 



Affirmative Marketing §10.617 

 How to determine least likely to apply… 

 Housing Market= X 

 20% threshold= Y 

 Determination of least likely to apply 
threshold= Z 
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Affirmative Marketing §10.617 
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X Y Z 

Z 
Actual % of  
group at the 

property 
Z is least likely 

to apply ≥ 
 

= 
 

X 20% Y 



Affirmative Marketing §10.617 

 The 
Affirmative 
Marketing 
Web Tool 
does all this 
for you!!! 
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Affirmative Marketing §10.617 

 The Affirmative Marketing Web Tool relies on current household 
data that you enter into the Unit Status Report (CMTS) in CMTS 

 If new construction, unoccupied, ≤ 40 total units, or data in USR 
not current/accurate, use the census tract and NOT the property 
name in the tool 

 Process is the same in both cases 
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Affirmative Marketing §10.617 

 Step 1- Enter property name OR census tract 
number and select  the “Go” button in the tool 

22 



Affirmative Marketing §10.617 

 Step 2- Tool will populate groups least likely to 
apply; all groups  identified in the tool must appear 
on the AFHM plan 
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Affirmative Marketing §10.617 

 The tool will also give you the census tract  where the highest concentration of the 
group identified is located your housing market and a map showing where that census 
tract is 

 These census tracts are suggested places to BEGIN finding outreach partners to 
develop your marketing 

 Not the ONLY census tract where the group may be found 

 Not required to use this method  
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Affirmative Marketing §10.617 

Consider Limited English Proficiency 
(LEP) and consider how to mitigate 
language barriers in advertising and 
community outreach for identified 

groups least likely to apply 

Indentify specific media, organizations, 
or community contacts that work with 
the least likely to apply population or 

work in areas where least likely to apply 
populations live 

Rental Applications must be accepted 
by mail, site or leasing office at 

minimum.  (Applications must include 
address, email, or other contact 

information for other alternate  ways 
to submit an application)  

Marketing and advertising materials 
must include the Fair Housing Logo 
and provide  contact information if  

reasonable accommodations are 
needed. At minimum in English and 

Spanish 

Step 3- 
Marketing and 

Outreach 
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Affirmative Marketing §10.617 

Timeframes 

AFHMP must be 
updated every 2 

years (or as required 
for HUD/USDA 
funded properties) 

New properties 
must begin 
Affirmative 

Marketing efforts 
six month prior to 

the 1st building 
being ready for 

occupancy  

Biennial plan 
review; include how, 
by whom, and what 
process the owner 
will  use to collect  
and evaluate the 

AFHMP for success 
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Affirmative Marketing §10.617 

 What else do you need to know about Affirmative Marketing 
requirements….… 

 Applies to properties with five (5) or more units  

 Must market to all groups identified as least likely to apply  

 The LURA may require additional  affirmative marketing to 
veterans or other special populations 

 Affirmative marketing is always required unless the property's 
waitlist is closed 

 Maintain reasonable documentation on the development, (re) 
evaluation and strategies used for the AFHM plan 
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Wait List Management 
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Written Policies and Procedures §10.610 

 Chapter 10, Subchapter F, §10.610 
 All policies must have an effective date (update 

and policies change) 
 Must make available in the leasing office or 

wherever applications are taken 
 Provide a copy to applicants and their 

representatives at the time of application or 
upon request 

 In general, cannot be applied retroactively 
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Written Policies and Procedures §10.610 

 Tenant Selection Criteria (“TSC”)- The goal is for a 
prospective applicant to know, up front, if they are 
qualified to live at your property! 

 Include:  
 Program requirements (income, rent, student 

restrictions, fees and/or deposits, preferences, 
etc…) 

 Applicant screening criteria related to credit, 
criminal and/or rental history expectations 

 Occupancy standards 
 Specific age requirements if Housing for Older 

Persons 
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Written Policies and Procedures §10.610 

 TSC must not: 
 Includes preferences, unless… 
 Allowed for under program rules 
 Property received Federal assistance and has written 

approval from HUD, USDA or VA for preference 
 Deny occupancy to a household because 

participates in rental housing program (e.g. section 
8 voucher) 

 Set financial standard > 2.5 times tenant rent (or 
$2500 if tenant rent ≤  $50) 
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Written Policies and Procedures §10.610 
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Waitlist Policy 

Must be 
maintained 

regardless of  unit 
availability 

Procedures for… 

Opening, closing 
& selecting 
applicants 

How preferences 
are applied 

Prioritizing 
applicants needing 
an accessible unit 



Written Policies and Procedures §10.610 

 If you also have additional rent & occupancy 
restrictions 
 Address how the waitlist for the lower rent restricted 

units will be managed 
 Cannot give a preference to prospective tenants over 

existing households 
 

33 



Written Policies and Procedures §10.610 

 Other policies required under §10.610 
 Reasonable Accommodations policy 
 Denied Application policies 
 Non-renewal and/or Termination Notices 
 Unit transfer policy 
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2013 Violence Against Women Act 
(“VAWA”) 

An applicant or tenant of housing assisted under a covered housing 
program may not be denied admission to, denied assistance under, 
terminated assistance under, or evicted from the housing on the 
basis that the applicant is or has been a victim of domestic 
violence, dating violence, sexual assault, or stalking, if the tenant 
otherwise qualifies for admission, assistance, participation, or 
occupancy. 

 

Act specifically mentions that victims are protected from actions 
relating to such circumstances that could be construed as: 

 Serious and repeated violations of a lease 
 Good cause for termination 
 Termination on the basis of criminal activity 
 Reasons to deny tenancy 
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Contact info 
Suzanne Hemphill 
Fair Housing Project Manager 
suzanne.hemphill@tdhca.state.tx.us 
512-475-4595 
 
Stephanie Naquin 
Director of Multifamily Compliance 
stephanie.naquin@tdhca.state.tx.us 
512-475-2330 

mailto:suzanne.hemphill@tdhca.state.tx.us
mailto:stephanie.naquin@tdhca.state.tx.us
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