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CALL TO ORDER 
ROLL CALL J. Paul Oxer, Chairman 
CERTIFICATION OF QUORUM 
 
Pledge of Allegiance - I pledge allegiance to the flag of the United States of America, and to the republic 
for which it stands, one nation under God, indivisible, with liberty and justice for all. 
 
Texas Allegiance - Honor the Texas flag; I pledge allegiance to thee, Texas, one state under God, one 
and indivisible. 
 
CONSENT AGENDA 

Items on the Consent Agenda may be removed at the request of any Board member and considered at 
another appropriate time on this agenda. Placement on the Consent Agenda does not limit the possibility of 
any presentation, discussion or approval at this meeting. Under no circumstances does the Consent Agenda 
alter any requirements under Chapter 551 of the Texas Government Code, Texas Open Meetings Act. 
Action may be taken on any item on this agenda, regardless of how designated. 

ITEM 1: APPROVAL OF THE FOLLOWING ITEMS PRESENTED IN THE BOARD MATERIALS:  

EXECUTIVE  

a) Board Meeting Minutes Summary for September 3, 2015 J. Beau Eccles 
Board Secretary 

LEGAL  

b) Presentation, Discussion, and Possible Action regarding the adoption of an Agreed Final 
Order concerning Edgewood Manor Senior Apartments (HTC 99203 / CMTS 2275) 

Jeffrey T. Pender 
Deputy General 

Counsel 

c) Presentation, Discussion, and Possible Action regarding the adoption of an Agreed Final 
Order concerning March Street (HTC 70107 / CMTS 926) 

 

ASSET MANAGEMENT  

d) Presentation, Discussion and Possible Action regarding Material Amendment to Housing 
Tax Credit Applications 

14145 Glenwood Trails II  Deer Park 

Raquel Morales 
Director, Asset 

Management 

e) Presentation, Discussion and Possible Action regarding Placed in Service Deadline 
Extensions 

13071 Windy Ridge   Austin 
13109 Homestead Oaks  Austin 
13144 Mariposa at Pecan Park Pecan Park 
13145 Mariposa at Elk Drive  Burleson 
13234 Wynnewood Family Housing Dallas 
13252 Oak Creek Village  Austin 
13042 The Cottages at South Acres Houston 
13044  Villas of Vanston Park            Mesquite 

 



 
 

MULTIFAMILY FINANCE  

f) Presentation, Discussion, and Possible Action on Determination Notices for Housing Tax 
Credits with another Issuer 

15419 Woodside Apartments   Palestine 

Marni Holloway 
Director, Multifamily 

Finance 

g) Presentation,  Discussion, and Possible Action Regarding the Issuance of Multifamily 
Housing Revenue Bonds with TDHCA as the Issuer, Resolution No. 16-004 and a 
Determination Notice of Housing Tax Credits for Williamsburg Apartments 

 

h) Presentation, Discussion, and Possible Action on Inducement Resolution No. 16-005 for 
Multifamily Housing Revenue Bonds Regarding Authorization for Filing Applications for 
Private Activity Bond Authority 

15608 Gateway at Hutchins   Hutchins 
15610 Mercantile Apartments   Fort Worth 
15611 Peoples El Shaddai Village  Dallas 
15612 Brooks Manor Apartments  West Columbia 
15613 Independent Missionary Village Hitchcock 
15614 Garden City Apartments  Houston 
15615 St. James Manor Apartments  Dallas 

 

i) Presentation, Discussion, and Possible Action regarding a Waiver of 10 TAC §10.101(b)(4) 
related to Mandatory Development Amenities and Determination Notices for Housing 
Tax Credits with another Issuer 

15416 Woodland Christian Towers  Houston 

 

BOND FINANCE  

j) Presentation, Discussion, and Possible Action regarding the utilization of the 
Department’s Mortgage Warehouse Facility in conjunction with the Department’s Taxable 
Mortgage Program (“TMP-79”) and possible corresponding modification of the Master 
Trade Confirmation and other program documents 

Monica Galuski 
Director, Bond 

Finance 

k) Presentation, Discussion, and Possible Action regarding Resolution No. 16-007 
authorizing application to the Texas Bond Review Board for reservation of the 2015 single 
family private activity bond authority carry forward from the Unencumbered State Ceiling 

 

HOME PROGRAM  

l) Presentation, Discussion, and Possible Action on an amendment to HOME Homeowner 
Rehabilitation Assistance Household Commitment Contract issued under Reservation 
Agreement 2011-0092 for the reconstruction of a single family home by Runnels County 

Jennifer Molinari 

Director, HOME 
Program 

m) Presentation, Discussion, and Possible Action to authorize the issuance of  an 
Amendment to the 2015 HOME Single Family Programs Reservation System Notice of 
Funding Availability (“NOFA”) for Single Family Non-Development Programs, and 
publication of the amended NOFA in the Texas Register 

 

SECTION 8 HOUSING  

n) Presentation,  Discussion,  and  Possible  Action  on  the  2016  Section  8  Payment  
Standards  for Housing Choice Voucher Program (“HCVP”) 

Brooke Boston 
Deputy Executive 

Director 

COMMUNITY AFFAIRS  

o) Presentation, Discussion, and Possible Action directing Staff to take necessary actions to 
make temporary assignments to one or more network Providers, to Issue Requests for 
Applications, or to otherwise arrange for temporary program delivery of Community 
Services Block Grant ("CSBG"), Comprehensive Energy Assistance Program (“CEAP”), 
and / or Weatherization Assistance Program (“WAP”) to ensure continuity of programs in 
areas otherwise at risk of a hiatus in Program Delivery 

Brooke Boston 
Deputy Executive 

Director 

  

  



 
 

RULES  

p) Presentation, Discussion, and Possible Action on proposed amendments to 10 TAC 
Chapter 23, Single Family HOME Program, Subchapter A, General Guidance, §23.2 
Definitions; Subchapter C, Homeowner Rehabilitation Assistance, §23.32 Homeowner 
Rehabilitation Assistance (HRA) Administrative Requirements; Subchapter D, Homebuyer 
Assistance Program, §23.41 Homebuyer Assistance (HBA) Program Requirements and 
§23.42 Homebuyer Assistance (HBA) Administrative Requirements; Subchapter E, 
Contract for Deed Conversion Program, §23.51 Contract for Deed Conversion (CFDC) 
Program Requirements and §23.52 Contract for Deed Conversion (CFDC) Administrative 
Requirement; Subchapter F, Tenant-Based Rental Assistance Program, §23.62 Tenant-
Based Rental Assistance (TBRA) Administrative Requirements; and Subchapter G, Single 
Family Development Program §23.72 Single Family Development (SFD) Administrative 
Requirements, and directing that they be published for public comment in the Texas 
Register 

Jennifer Molinari 

Director, HOME 
Program 

q) Presentation, Discussion, and Possible Action on orders repealing 10 TAC §§20.1 – 20.16, 
and the subsequent adoption of new 10 TAC Chapter 20 Single Family Programs 
Umbrella Rule, §20.1, Purpose; §20.2, Applicability; §20.3, Definitions; §20.4, Eligible 
Single Family Activities; §20.5, Funding Notices; §20.6, Applicant Eligibility; §20.7, 
Household Eligibility Requirements; §20.8, Single Family Housing Unit Eligibility 
Requirements; §20.9, General Administration and Program Requirements; §20.10, 
Inspection and Construction Requirements; §20.11, Survey Requirements; §20.12, 
Insurance Requirements for Acquisition Activities; §20.13, Loan, Lien and Mortgage 
Requirements for Activities With Acquisition; §20.14, Amendments to Agreements and 
Contracts and Modifications to Mortgage Loan Documents; §20.15, Compliance and 
Deobligation; and §20.16, Waivers and Appeals, and directing their publication in the 
Texas Register 

 

CONSENT AGENDA REPORT ITEMS  

ITEM 2: THE BOARD ACCEPTS THE FOLLOWING REPORTS:  

a) TDHCA Outreach Activities, October 2015 Michael Lyttle 
Chief, External 

Affairs 

b) Report on the Closing of the Department’s 2015 Series A Single Family Mortgage Revenue 
Refunding Bonds and 2015 Series B Single Family Mortgage Revenue Bonds 

Monica Galuski 
Director, Bond 

Finance 

c) Status Report on the HOME Program Jennifer Molinari 

Director, HOME 
Program 

d) Report regarding the 2016-2017 Housing Trust Fund Biennial Plan Homero Cabello 
Director, SF OPS 

e) Report on Department’s Fair Housing Activities Brooke Boston 
Deputy Executive 

Director 

ACTION ITEMS  

ITEM 3: REPORTS  

a) Report on the meeting of the Audit Committee Mark Scott 
Director, Internal 

Audit 

b) Report on Asset Management Issue Tom Gouris 
Deputy Executive 

Director 

ITEM 4: INTERNAL AUDIT  

Presentation, Discussion and Possible Action on approval of the Fiscal Year 2016 Internal 
Audit Work Plan 

Mark Scott 
Director, Internal 

Audit 

  

  



 
 

ITEM 5: BOND FINANCE  

Presentation, Discussion, and Possible Action on Resolution 16-006 Authorizing the 
Issuance, Sale and Delivery of Texas Department of Housing and Community Affairs 
Single Family Mortgage Revenue Bonds, 2015 Series C (Tax-Exempt and Taxable) (the 
“2015C Bonds”) and Single Family Mortgage Revenue Refunding Bonds, 2015 Series D 
(Taxable) (the “2015D Bonds”); Approving the Form and Substance of Related 
Documents; Authorizing the Execution of Documents and Instruments Necessary or 
Convenient to Carry Out the Purposes of this Resolution; and Containing Other Provisions 
Relating to the Subject 

Monica Galuski 
Director, Bond 

Finance 

ITEM 6: MULTIFAMILY FINANCE  

Presentation, Discussion, and Possible Action regarding approval of the 2016 Multifamily 
Direct Loan Notice of Funding Availability 

Marni Holloway 
Director, Multifamily 

Finance 

ITEM 7: RULES  

a) Presentation, Discussion, and Possible Action on an order adopting the repeal of 10 TAC 
Chapter 11 concerning the Housing Tax Credit Program Qualified Allocation Plan, and an 
order adopting the new 10 TAC Chapter 11 concerning the Housing Tax Credit Program 
Qualified Allocation Plan, and directing its publication in the Texas Register 

Marni Holloway 
Director, Multifamily 

Finance 

b) Presentation, Discussion, and Possible Action on orders adopting the repeals of 10 TAC 
Chapter 10 Subchapter A, concerning General Information and Definitions; Subchapter B, 
concerning Site and Development Requirements and Restrictions; Subchapter C, 
concerning Application Submission Requirements, Ineligibility Criteria, Board Decisions, 
and Waiver of Rules; and Subchapter G, concerning Fee Schedule, Appeals, and Other 
Provisions; and orders adopting the new Subchapter A, concerning General Information 
and Definitions; Subchapter B, concerning Site and Development Requirements and 
Restrictions; Subchapter C, concerning Application Submission Requirements, Ineligibility 
Criteria, Board Decisions, and Waiver of Rules for Applications; and Subchapter G, 
concerning Fee Schedule, Appeals, and Other Provisions; and directing their publication in 
the Texas Register 

 

c) Presentation, Discussion, and Possible Action to adopt the 2016 Multifamily Programs 
Procedures Manual 

 

d) Presentation, Discussion, and Possible Action on order adopting the repeal of 10 TAC 
Chapter 10 Subchapter D concerning Underwriting and Loan Policy and an order adopting 
new 10 TAC Chapter 10 Subchapter D concerning Underwriting and Loan Policy and 
directing its publication in the Texas Register 

Brent Stewart 
Director, Real Estate 

Analysis 

e) Presentation, Discussion and Possible Action on an order adopting the repeal of 10 TAC 
Chapter 10 Subchapter E concerning Post Award and Asset Management Requirements 
and an order adopting new 10 TAC Chapter 10 Subchapter E concerning Post Award and 
Asset Management Requirements and directing its publication in the Texas Register 

Raquel Morales 
Director, Asset 

Management 

PUBLIC COMMENT ON MATTERS OTHER THAN ITEMS FOR WHICH THERE WERE POSTED AGENDA ITEMS. 

EXECUTIVE SESSION 
 

The Board may go into Executive Session (close its meeting to the public): J. Paul Oxer 

1. The Board may go into Executive Session Pursuant to Tex. Gov’t Code §551.074 for the purposes 
of discussing personnel matters including to deliberate the appointment, employment, evaluation, 
reassignment, duties, discipline, or dismissal of a public officer or employee; 

Chairman 

2. Pursuant to Tex. Gov’t Code, §551.071(1) to seek the advice of its attorney about pending or 
contemplated litigation or a settlement offer; 

 

3. Pursuant to Tex. Gov’t Code, §551.071(2) for the purpose of seeking the advice of its attorney 
about a matter in which the duty of the attorney to the governmental body under the Texas 
Disciplinary Rules of Professional Conduct of the State Bar of Texas clearly conflicts with Tex. 
Gov’t Code, Chapter 551; including seeking legal advice in connection with a posted agenda item; 

 

  



 
 

4. Pursuant to Tex. Gov’t Code, §551.072 to deliberate the possible purchase, sale, exchange, or lease 
of real estate because it would have a material detrimental effect on the Department’s ability to 
negotiate with a third person; and/or- 

 

5. Pursuant to Tex. Gov’t Code, §2306.039(c) the Department’s internal auditor, fraud prevention 
coordinator or ethics advisor may meet in an executive session of the Board to discuss issues 
related to fraud, waste or abuse. 

 

OPEN SESSION 
 

If there is an Executive Session, the Board will reconvene in Open Session. Except as specifically authorized by applicable law, 
the Board may not take any actions in Executive Session. 

ADJOURN  

To access this agenda and details on each agenda item in the board book, please visit our website at www.tdhca.state.tx.us or 
contact Michael Lyttle, 512-475-4542, TDHCA, 221 East 11th Street, Austin, Texas 78701, and request the information. 

If you would like to follow actions taken by the Governing Board during this meeting, please follow TDHCA account 
(@tdhca) on Twitter.  

Individuals who require auxiliary aids, services or sign language interpreters for this meeting should contact Gina Esteves, 
ADA Responsible Employee, at 512-475-3943 or Relay Texas at 1-800-735-2989, at least three (3) days before the meeting so 
that appropriate arrangements can be made.  

Non-English speaking individuals who require interpreters for this meeting should contact Elena Peinado, 512-475-3814, at 
least three (3) days before the meeting so that appropriate arrangements can be made. 

Personas que hablan español y requieren un intérprete, favor de llamar a Elena Peinado al siguiente número 512-475-3814 por 
lo menos tres días antes de la junta para hacer los preparativos apropiados. 
 
 

http://www.tdhca.state.tx.us/
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BOARD ACTION REQUEST
BOARD SECRETARY
NOVEMBER 12, 2015

Presentation, Discussion, and Possible Action on Board Meeting Minutes Summary for September 3, 2015

RECOMMENDED ACTION

Approve Board Meeting Minutes Summary for September 3, 2015

RESOLVED, that the Board Meeting Minutes Summary for September 3, 2015, is hereby
approved as presented.



Texas Department of Housing and Community Affairs Governing Board
Board Meeting Minutes Summary

September 3, 2015

On Thursday, the third day of September, 2015, at 9:36 a.m., the regular monthly meeting of the Governing
Board (“Board”) of the Texas Department of Housing and Community Affairs (“TDHCA” or the
“Department”) was held in Room JHR 140, John H. Reagan Building, 105 W. 15 th Street, Austin, Texas.

The following members, constituting a quorum, were present and voting:

· J. Paul Oxer
· Dr. Juan Muñoz
· T. Tolbert Chisum
· Leslie Bingham Escareño
· Thomas H. Gann

J. Paul Oxer served as Chair, and James “Beau” Eccles served as secretary.

1)  The Consent Agenda was approved unanimously by the Board with the following items modified by
TDHCA staff prior to approval: Item 1(f) – Presentation, Discussion, and Possible Action on Corrections
to Previous Program Year 2015 Emergency Solutions Grants Program Awards and the Associated Award of
a Contract under the Program Year 2014 Emergency Solutions Grants Program; and Item 1(m)
Presentation, Discussion, and Possible Action on Determination Notices for Housing Tax Credits with
another Issuer for #15405 Sagetree Terrace, Houston; #15407 Reserve at Quebec, Fort Worth; #15412
Timbers Apartments, Austin; and #15413 Martha’s Vineyard, Dallas.

In addition, Item 1(l) – Presentation, Discussion, and Possible Action on Resolution 16-001 Authorizing the
Issuance, Sale and Delivery of Texas Department of Housing and Community Affairs Single Family
Mortgage Revenue Refunding Bonds, 2015 Series A (Taxable) (the “2015A Bonds”) and Single Family
Mortgage Revenue Bonds, 2015 Series B (the “2015B Bonds”); Approving the Form and Substance of
Related Documents; Authorizing the Execution of Documents and Instruments Necessary or Convenient
to Carry Out the Purposes of this Resolution; and Containing Other Provisions Relating to the Subject –
was moved to the Action Item agenda.

· Jolene Sanders, Easter Seals Central Texas, provided written comment in support of Consent
Agenda Item 1(d) – Presentation, Discussion, and Possible Action to authorize the issuance of the
2015 HOME Investment Partnerships Program (“HOME”) Single Family Programs Competitive
Award and Reservation System Notices of Funding Availability (“NOFAs”) for Single Family Non-
Development Programs, and the publication of the NOFAs in the Texas Register

2)  Jaime Longoria, Executive Director of Community Service Agency of Hidalgo County, spoke on behalf
of Hidalgo County Judge Ramon Garcia and the Hidalgo County Commissioners Court to thank TDHCA
staff for all of the help they have provided to the county.  Mr. Longoria also read into the record a
resolution of appreciation passed by the commissioners court in recognition of TDHCA staff.



3)  Action Item 1(l) – Presentation, Discussion, and Possible Action on Resolution 16-001 Authorizing the
Issuance, Sale and Delivery of Texas Department of Housing and Community Affairs Single Family
Mortgage Revenue Refunding Bonds, 2015 Series A (Taxable) (the “2015A Bonds”) and Single Family
Mortgage Revenue Bonds, 2015 Series B (the “2015B Bonds”); Approving the Form and Substance of
Related Documents; Authorizing the Execution of Documents and Instruments Necessary or Convenient
to Carry Out the Purposes of this Resolution; and Containing Other Provisions Relating to the Subject –
was presented by Monica Galuski, TDHCA Director of Bond Finance.  The Board unanimously approved
staff recommendation on the aforementioned actions.

4)  Action Item 3(a) – Presentation, Discussion, and Possible Action on Inducement Resolution No. 16-003
for Multifamily Housing Revenue Bonds Regarding Authorization for Filing Applications for Private
Activity Bond Authority on the 2015 Waiting List for Cheyenne Village Apartments and Chisolm Trace
Apartments and Determination regarding Eligibility under 10 TAC §10.101(a)(4) related to Undesirable
Neighborhood Characteristics – was presented by Teresa Morales, Acting Director of TDHCA Multifamily
Finance.  The board unanimously approved staff recommendation to approve the inducement resolution
and the filing of the aforementioned applications.

5)  Action Item 3(b) – Report and Discussion regarding the need to clarify 10 TAC §10.3(a) definition of
“Qualified Elderly Development” in light of recent HUD guidance on age-restricted developments – was
presented by Tom Gouris, TDHCA Deputy Executive Director, with clarifying information from Tim
Irvine, TDHCA Executive Director, and Megan Sylvester, TDHCA Legal.  The Board heard the report and
took no further action.

6)  Action Item 4 – Presentation, Discussion and Possible Action regarding Amendments to HOME Direct
Loan Terms for Allegre Point (HTC # 11123, HOME # 1001576) – was presented by Raquel Morales,
TDHCA Director of Asset Management.  The Board unanimously approved staff recommendation to
approve the amendments.

7)  Action Item 5(a) – Presentation, Discussion, and Possible Action on appeal of the recommended
HOME loan terms in connection with the application under the Multifamily Development Program 2015-1
Notice of Funding Availability (“NOFA”) for Westridge Villas, #15502, McKinney – was presented by
Brent Stewart, TDHCA Director of Real Estate Analysis, with clarifying information from Mr. Gouris.
After public comment (listed below), the Board unanimously approved staff recommendation to deny the
appeal.

· Terri Anderson, Anderson Development and Construction, testified in opposition to staff
recommendation

· Mike Bachman, Mason Joelson Multifamily Finance, testified in opposition to staff recommendation

8)  Action Item 5(b) – Presentation, Discussion, and Possible Action on appeal of the recommended
HOME loan terms in connection with the application under the Multifamily Development Program 2015-1
Notice of Funding Availability (“NOFA”) for Merritt Hill Country, #15273, Dripping Springs – was
presented by Mr. Stewart, with clarifying information from Mr. Gouris and Mr. Irvine.  After public
comment (listed below), the Board unanimously approved staff recommendation to deny the appeal.

· Cynthia Bast, Locke Lord and representing the applicant, testified in opposition to staff
recommendation



9)  Action Item 6(a) – Presentation, Discussion, and Possible Action on proposed repeals of 10 TAC
Chapter 10 Subchapter A, concerning General Information and Definitions, Subchapter B, concerning Site
and Development Requirements and Restrictions, Subchapter C, concerning Application Submission
Requirements, Ineligibility Criteria, Board Decisions and Waiver of Rules for Applications, and Subchapter
G, concerning Fee Schedule, Appeals and Other Provisions, and a proposed new 10 TAC Chapter 10
Subchapter A, concerning General Information and Definitions, Subchapter B, concerning Site and
Development Requirements and Restrictions, Subchapter C, concerning Application Submission
Requirements, Ineligibility Criteria, Board Decisions and Waiver of Rules for Applications, and Subchapter
G, concerning  Fee Schedule, Appeals and Other Provisions, and directing their publication for public
comment in the Texas Register – was presented by Ms. Morales with additional information provided by Beau
Eccles, TDHCA General Counsel, Mr. Irvine, Ms. Sylvester, and Mr. Gouris.  After public comment (listed
below), the Board unanimously tabled a motion to approve staff recommendation regarding the proposed
rules repeals and the publishing of draft rules until September 11, 2015, at a specially called meeting of the
Board.

· Julian Reed, Texas Historical Commission, testified with comments on the proposed rules
· Lisa Stephens, Sagebrook Development, testified with comments on the proposed rules
· Tracey Fine, National Church Residences, testified with comments on the proposed rules
· Robbye Meyer, Arx Advantage, testified with comments on the proposed rules
· Sean Brady testified with comments on the proposed rules
· Tony Sisk, Churchill Residential, testified with comments on the proposed rules

10)  At 12:02 p.m. the Board went into Executive Session and reconvened in open session at 1:45 p.m.  No
action was taken in or as a result of Executive Session.

Except as noted otherwise, all materials presented to and reports made to the Board were approved,
adopted, and accepted.  These minutes constitute a summary of actions taken.  The full transcript of the
meeting, reflecting who made motions, offered seconds, etc., questions and responses, and details of
comments, is retained by TDHCA as an official record of the meeting.

There being no further business to come before the Board, the meeting adjourned at 1:55 p.m.   The next
meeting is set for Friday, September 11, 2015.

      _________________________
      Secretary

      Approved:

      _______________________
      Chair
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

NOVEMBER 12, 2015 

 

Presentation, Discussion, and Possible Action regarding a material amendment to the Housing Tax 
Credit (“HTC”) Application for Glenwood Trails II (#14145). 

 

RECOMMENDED ACTION 

 

WHEREAS, Glenwood Trails II received an award of 9% Housing Tax Credits in 
2014 to construct 114 units in Deer Park, Harris County; 

 

WHEREAS, the Development Owner is now requesting material alterations to the 
Development’s site plan and a decrease of total net rentable square footage by less 
than 3% due to budget issues; 

 

WHEREAS, Board approval is required for any change that would materially alter a 
Development, as provided for in Texas Government Code §2306.6712 and 10 TAC 
§10.405(a) and the Owner has complied with the amendment requirements therein;  

 

WHEREAS, the requested changes do not negatively affect the Development, 
impact the viability of the transaction, negatively impact scoring items in the tax 
credit application, or affect the amount of the tax credits awarded;  and 

 

WHEREAS, the Development Owner represents that the Development will still 
meet the construction requirements in 10 TAC Chapter 1, Subchapter B;   

 

NOW, therefore, it is hereby 

 

RESOLVED, that the requested application amendment is granted and the 
Executive Director and his designees are each authorized, empowered, and directed 
to take all necessary action to effectuate the foregoing. 

 
BACKGROUND 

 
Glenwood Trails II received a 2014 HTC award to construct 114 multifamily units in Deer Park, 

Harris County. The Development Owner, Glenwood Trails II, LP (Kilday Operating LLC/Les 
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Kilday) is submitting this amendment request because they indicate that construction bid prices have 

increased by $3,000,000 over the budgeted amount. As a result, the owner worked with the architect 

and contractor to find ways to reduce costs. The revised construction costs for the Development 

have increased by $1.5M or 9% from the costs estimated at Application.  

 

The Applicant is relaying that their construction contractor is attributing the extraordinary cost 

increase to increasing construction costs in the Houston area, a backlog of construction due to 

delays caused by flooding disasters, and the higher costs of building single-story construction. 

 

The owner, architect and contractor are now proposing changes to the development in order to 

reduce construction costs. Suggested changes include converting 66 of the 114 units from one-story 

to two-story design with detached garages, increasing the detention area to reduce the need for 

expensive imported fill material, creating more efficient site design to reduce utility loop lengths and 

concrete requirements, and decreasing net rentable square footage (by less than 3%). Specifically, the 

amendment requests the following: 

 

A significant modification to the site plan has occurred as a result of converting 66 units from one-

story to two-story construction. The site plan now includes 8-unit single-story cottages with attached 

garages and one U-shaped two-story building with detached garages for each unit. Additionally, the 

Applicant has had to increased the detention pond capacity to reduce (or totally eliminate) the need 

for up to 3 feet of expensive imported fill material throughout the site. Also, the more efficient site 

design reduces lengthy utility loops, converts drives and parking spaces around the outer edge of the 

site to internal drives and parking spaces (thus reducing expensive concrete requirements and 

provides more efficient ingress and egress). Underwriting report concerns of limited surface parking 

for some buildings is addressed with the updated site design. Staff has confirmed that amenities 

reflected in the original site plan are still being planned for the development in the revised site plan. 
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Site Plan at Application 

 

 
 

Site Plan at Amendment 
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A decrease in the total net rentable square footage is also reflected in the amendment request. The 

decrease in square footage is less than 3% and primarily concentrated in the three-bedroom units 

(which were already large units). All 66 units in the new two-story building have been upgraded to 

include island kitchens. Major amenities (clubhouse, pool and playground) are located closer to most 

units. 

 

The additional changes in development costs and financing have been re-evaluated by the 
Department’s Real Estate Analysis Division and have been found to have no negative impact on the 
financial feasibility of the Development or impact the credit recommendation at this time. Staff has 
further reviewed the original application and scoring documentation against this amendment request 
and has concluded that none of the changes would have resulted in selection or threshold criteria 
changes that would have affected the application score. 
 
Staff recommends approval of the amendment request. 
 







TDHCA Application #: Program(s):

Address/Location:

City: County: Zip:

1
-

2
-

i:

3 Should any terms of the proposed capital structure change, the analysis must be re-evaluated and
adjustment to the credit allocation and/or terms of other TDHCA funds may be warranted.

AMENDMENT

During the bidding process for the development, Applicant's bid prices were $3M over budget. As a result of
the high prices, the Applicant worked with the Architect and Contractor to find ways to reduce construction
costs.  The changes require two amendments to the application.

Receipt and acceptance by Cost Certification:
Documentation clearing environmental issues contained in the ESA report, specifically:

As-built survey verifying that no part of the development is constructed in the flood plain; or,
architect's certification that the development was constructed according to QAP requirements with
regard to the flood plain. 

Status: Resolution from Harris County HFC approves a "construction loan with an interest rate not to
exceed three percent per annum and a term of at least five (5) years". Underwriter has assumed
the term will be 5 years and therefore the loan is not included as a permanent source of
financing. If the actual term is longer than 5 years, the loan could be treated as a permanent
source, which would impact the debt coverage analysis. The senior debt would have to be
reduced to maintain feasibility.

CONDITIONS STATUS
Receipt and acceptance by 10% Test:

Firm Commitment for $110K HCHFC funds clearly stating all terms and conditions.

LIHTC (Annual) $1,277,458 $1,277,458

Interest
Rate Amort Term LienTDHCA Program Amount

Interest
Rate Amort Term Amount

ALLOCATION
Previous Allocation RECOMMENDATION

Report Date PURPOSE
10/27/15 Amendment - revised site plan and building configuration
03/10/15

Real Estate Analysis Division
October 27, 2015

Addendum to Underwriting Report

14145 9% HTC

Glenwood Trails II

Analysis Purpose: Amendment/Pre-Construction

Initial Underwriting

4300 block of Glenwood Ave

Deer Park Harris 77536

APPLICATION HISTORY

14145 Glenwood Trails II Page 1 of 8 printed: 10/27/15



Operating Pro Forma

ANALYSIS

The original underwriting was based on Applicant's pro forma, including proposed market rents only $27-$46
above the 60% HTC rents, well below the rents reported by the Market Analyst. The Underwriter assumed
higher market rents, but the overall variance was within 5% and the analysis was based on the Applicant's pro
forma.

The first is to convert 66 units from one-story to two-story construction, reducing the number of residential
buildings from 15 buildings to 7, resulting in eight 6-unit single story cottages with attached garages and one U-
shaped two-story building. The site plan has been revised to accommodate the changes.

The second is to decrease the total net rentable square footage by 2.5% due to revised unit plans.

REVISED SITE PLAN

Applicant's total development cost has increased $1.5M. Higher budget is paid for with $700K additional debt,
$510K additional equity (based on increased credit price), and $360K more deferred developer fee.

In the current revised submission, the Applicant's proposed market rents have increased to $107-$169 market
premiums above the 60% rents.  The Underwriter's assumed market rents are unchanged.

Disclaimer:  This map is not a survey.  Boundaries, distances and scale are approximate only.

To remain eligible for 2014 HTC allocation the development must place in service by the end of 2016. At the
time of this amendment the contractor (Blazer Building, Inc.) has the project out for construction bids.
Applicant provided a timeline showing the project can be completed and placed in service within 11 months
from start of construction.

14145 Glenwood Trails II Page 2 of 8 printed: 10/27/15



Development Cost

Sources of Funds

Conclusion

Underwriter:

Manager of Real Estate Analysis: Thomas Cavanagh

Director of Real Estate Analysis: Brent Stewart

Duc Nguyen

Underwritten NOI increased from $359K to $376K. But the permanent debt increased by $700K and the
interest rate increased from 5.5% to 5.66%. As a result, debt coverage decreased from 1.23 to the minimum
1.15.

Applicant estimate for sitework remains unchanged at $1.375M ($12K per unit) despite significant changes to
the site plan. Third party contractor's estimate for building cost for the revised building plans is $812K higher
than the original application, and 7.6% higher than the Underwriter's revised estimate.

At original underwriting, Applicant's total costs was 1.0% above Underwriter's estimate; current proposed is
4.4% higher. Applicant's Development Cost Schedule will be used to determine need for financing. 

In addition to the $700 increased debt, the credit price increased from $1.00 to $1.04, providing $510K
additional equity.
$792K in deferred fees will be required for this deal, payable within 13 years of operation.

The development continues to be financially feasible with the requested changes to the site plan, decreasing
total net rentable square footage, and capital restructuring. Cost increases were substantiated by third party
contractor. Underwriter recommends approval of the amendment request and no change is recommended
to the previously awarded tax credit allocation of $1,277,458 at this time. The financing structure of the
development will be re-evaluated at Cost Certification and any final adjustments to the credit allocation will
be made at that time. 

Since the NOI variance is 7.6%, the current analysis is based on the Underwriter's pro forma, reflecting $63-$87
market premium (8%) above 60% HTC rent. Lower market rents would require a reduction in the debt amount
to maintain minimum debt coverage.  Average 6% market premium is required for feasibility.

Applicant's rent schedule indicates they expect to achieve 14%-16% market premiums ($107-$169 above
60%). Updated market analysis for the construction lender indicates a 30% market premium for one-bedroom
units, 137% market premium for two-bedroom units,  and 35% market premium for three-bedroom units.
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# Beds # Units % Total Income # Units % Total 2.00%

Eff -             0.0% 30% 22           19.3% 3.00%

1 24          21.1% 40% -             0.0% 130%

2 56          49.1% 50% 41           36.0% 89.47%

3 34          29.8% 60% 39           34.2% 3.42%

4 -             0.0% MR 12           10.5% 8.04%

TOTAL 114 100.0% TOTAL 114 100.0% 1,010 sf

Type Gross Rent
#

Units
#

Beds
#

Baths NRA
Gross
Rent

Utility 
Allow

Max Net 
Program 

Rent
Delta to

Max
Rent 
psf

Net Rent 
per Unit

Total 
Monthly 

Rent

Total 
Monthly 

Rent
Rent per 

Unit Rent psf

Delta 
to

Max Underwritten
Mrkt 

Analyst

TC 30% $390 5 1 1 777 $390 $37 $353 $0 $0.45 $353 $1,765 $1,765 $353 $0.45 $0 $965 $1.24 $965

TC 50% $650 7 1 1 777 $650 $37 $613 $0 $0.79 $613 $4,291 $4,291 $613 $0.79 $0 $965 $1.24 $965

TC 50% $650 2 1 1 777 $650 $37 $613 $0 $0.79 $613 $1,226 $1,226 $613 $0.79 $0 $965 $1.24 $965

TC 60% $780 4 1 1 760 $780 $37 $743 $0 $0.98 $743 $2,972 $2,972 $743 $0.98 $0 $965 $1.27 $965

TC 60% $780 1 1 1 771 $780 $37 $743 $0 $0.96 $743 $743 $743 $743 $0.96 $0 $965 $1.25 $965

TC 60% $780 2 1 1 777 $780 $37 $743 $0 $0.96 $743 $1,486 $1,486 $743 $0.96 $0 $965 $1.24 $965

MR 3 1 1 760 $0 $37 NA $1.12 $850 $2,550 $2,418 $806 $1.06 NA $806 $1.06 $965

TC 30% $468 11 2 2 1,007 $468 $46 $422 $0 $0.42 $422 $4,642 $4,642 $422 $0.42 $0 $1,045 $1.04 $1,045

TC 50% $780 17 2 2 1,007 $780 $46 $734 $0 $0.73 $734 $12,478 $12,478 $734 $0.73 $0 $1,045 $1.04 $1,045

TC 50% $780 4 2 2 1,007 $780 $46 $734 $0 $0.73 $734 $2,936 $2,936 $734 $0.73 $0 $1,045 $1.04 $1,045

TC 60% $936 16 2 2 971 $936 $46 $890 $0 $0.92 $890 $14,240 $14,240 $890 $0.92 $0 $1,045 $1.08 $1,045

TC 60% $936 2 2 2 1,001 $936 $46 $890 $0 $0.89 $890 $1,780 $1,780 $890 $0.89 $0 $1,045 $1.04 $1,045

MR 6 2 2 1,001 $0 $46 NA $1.00 $1,000 $6,000 $5,790 $965 $0.96 NA $965 $0.96 $1,045

TC 30% $540 6 3 2 1,170 $540 $50 $490 $0 $0.42 $490 $2,940 $2,940 $490 $0.42 $0 $1,397 $1.19 $1,397

TC 50% $901 11 3 2 1,170 $901 $50 $851 $0 $0.73 $851 $9,361 $9,361 $851 $0.73 $0 $1,397 $1.19 1397

TC 60% $1,081 1 3 2 1,170 $1,081 $50 $1,031 $0 $0.88 $1,031 $1,031 $1,031 $1,031 $0.88 $0 $1,397 $1.19 1397

TC 60% $1,081 13 3 2 1,237 $1,081 $50 $1,031 $0 $0.83 $1,031 $13,403 $13,403 $1,031 $0.83 $0 $1,397 $1.13 1397

MR 3 3 2 1,237 $0 $50 NA $0.97 $1,200 $3,600 $3,354 $1,118 $0.90 NA $1,118 $0.90 1397

114 115,143 $0 $0.76 $767 $87,444 $86,856 $762 $0.75 $0 $1,117 $1.11 $1,133

$1,049,328 $1,042,272ANNUAL POTENTIAL GROSS RENT:

TOTALS/AVERAGES:

HTC

UNIT DISTRIBUTION

UNIT MIX

UNIT MIX/RENT SCHEDULE
Glenwood Trails II, Deer Park, 9% HTC #14145

LOCATION DATA
CITY:  Deer Park

COUNTY:  Harris

UNIT MIX / MONTHLY RENT SCHEDULE

APPLICABLE PROGRAM 
RENT

APPLICANT'S
PRO FORMA RENTS

TDHCA
PRO FORMA RENTS

IREM REGION:  Houston

APP % Acquisition

APP % Construction

Average Unit Size

PROGRAM REGION:  6

PIS Date: On or After 2/1/2014

Pro Forma ASSUMPTIONSApplicable 
Programs

MARKET RENTS

9% Housing Tax Credits

Revenue Growth

Expense Growth

Basis Adjust

Applicable Fraction
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Glenwood 
Phase I % EGI Per SF Per Unit Amount Applicant TDHCA Amount Per Unit Per SF % EGI % $

$0.76 $767 $1,049,328 $994,848 $1,005,227 $1,042,272 $762 $0.75 0.7% $7,056

$10.00 $13,680 13,680

$10.00 13,680 $13,680 $10.00 0.0% $0

-$             $1,063,008 $1,008,528 $1,018,907 $1,055,952 0.7% $7,056

7.5% PGI (79,726)           (75,640) (76,418) (79,196)          7.5% PGI 0.7% (529)             

-                      0 0.0% -                   

-$             $8.54 $8,625 $983,282 $932,888 $942,489 $976,756 $8,568 $8.48 0.7% $6,527

$47,611 $418/Unit 36,998         4.02% $0.34 $347 $39,550 $39,550 $36,998 $36,998 $325 $0.32 3.79% 6.9% 2,552           

$42,881 4.7% EGI 52,536         5.00% $0.43 $431 $49,164 $46,644 $47,124 $48,838 $428 $0.42 5.00% 0.7% 326              

$127,732 $1,120/Unit 151,815       13.86% $1.18 $1,195 $136,250 $125,350 $125,350 $136,250 $1,195 $1.18 13.95% 0.0% -               

$67,086 $588/Unit 74,522         5.87% $0.50 $507 $57,750 $58,750 $62,700 $62,700 $550 $0.54 6.42% -7.9% (4,950)          

$29,294 $257/Unit 25,414         3.84% $0.33 $331 $37,750 $38,750 $35,414 $35,414 $311 $0.31 3.63% 6.6% 2,336           

Water, Sewer, & Trash  $68,634 $602/Unit 58,054         5.54% $0.47 $478 $54,500 $55,500 $58,054 $58,054 $509 $0.50 5.94% -6.1% (3,554)          

$50,423 $0.44 /sf 94,031         7.37% $0.63 $636 $72,500 $72,500 $72,500 $72,500 $636 $0.63 7.42% 0.0% -               

$81,563 $715/Unit 108,975       8.98% $0.77 $775 $88,311 $88,311 $107,740 $107,727 $945 $0.94 11.03% -18.0% (19,416)        

$39,397 $346/Unit 28,500         2.90% $0.25 $250 $28,500 $28,500 $28,500 $28,500 $250 $0.25 2.92% 0.0% -               

0.00% $0.00 $0 $0 $0 $0 $0 $0 $0.00 0.00% 0.0% -               

17,000         0.41% $0.03 $35 $4,000 $10,000 $10,000 $4,000 $35 $0.03 0.41% 0.0% -               

$4,080 0.46% $0.04 $40 $4,560 $4,560 $4,080 $4,080 $36 $0.04 0.42% 11.8% 480              

-                   0.56% $0.05 $48 $5,500 $5,500 $5,500 $5,500 $48 $0.05 0.56% 0.0% -               

657,424$   58.82% $5.02 $5,073 $578,335 $573,916 $593,959 600,560$     $5,268 $5.22 61.49% -3.7% (22,225)$      

NET OPERATING INCOME ("NOI") 41.18% $3.52 $3,552 $404,947 $358,973 $348,529 $376,196 $3,300 $3.27 38.51% 7.6% 28,751$       

$2,858/Unit $2,890/Unit

COMPARABLES

Database

STABILIZED FIRST YEAR PRO FORMA

STABILIZED PRO FORMA
Glenwood Trails II, Deer Park, 9% HTC #14145

POTENTIAL GROSS RENT

App fees, laundry, late fees

Total Secondary Income

  Vacancy & Collection Loss

  Non-Rental Units/Concessions

APPLICANT PRIOR REPORT TDHCA

Property Insurance

VARIANCE

CONTROLLABLE EXPENSES

TDHCA Compliance fees

Cable TV

Supportive services

EFFECTIVE GROSS INCOME

POTENTIAL GROSS INCOME

TOTAL EXPENSES
Security

Reserve for Replacements

Property Tax 3.0983

General & Administrative

Management

Payroll & Payroll Tax

Repairs & Maintenance

Electric/Gas

14145 Glenwood Trails II Page 5 of 8 printed: 10/27/15



MIP UW App Applicant TDHCA DCR LTC

1.15 1.23 328,525.45   5.66% 35 18 $5,000,000 $4,300,000 $4,300,000 $5,000,000 18 35 5.66% 328,525 1.15 26.2%

$328,525 $5,000,000 $5,000,000 $328,525 26.2%

NET CASH FLOW $47,670 $76,422 $376,196 $47,670

Applicant TDHCA
LIHTC Equity 69.6% $1,277,458 1.04 $13,284,235 $12,773,303 $12,773,303 $13,284,235 $1.04 $1,277,458 69.6% $116,528
Deferred Developer Fees 4.2% $792,696 $432,941 $432,941 $792,695 4.2% $2,087,269

0.0% ($1) $0 $0 $0 0.0%

73.8% $14,076,930 $13,206,244 $13,206,244 $14,076,930 73.8% $857,553

$19,076,930 $17,506,244 $17,506,244 $19,076,930 $64,858

Acquisition
New Const.

Rehab Applicant TDHCA
New Const.

Rehab Acquisition

$1,862,190 $1,862,190 $1,862,190 $1,862,190 0.0% $0

$0 $0 $0 $0 $0 $0 0.0% $0

$0 $0 $0 $0 0.0% $0

$1,375,044 $1,375,044 $1,375,044 $1,375,044 $1,375,044 $1,375,044 0.0% $0

$442,328 $442,328 $442,328 $442,328 $442,328 $442,328 0.0% $0

$9,076,867 $78.83 /sf $79,622/Unit $9,076,867 $8,265,014 $8,093,036 $8,438,214 $74,019/Unit $73.28 /sf $8,438,214 7.6% $638,653

$408,534 3.75% 5.00% $544,712 $504,119 $504,119 $544,712 5.31% 3.98% $408,534 0.0% $0

$1,525,193 13.49% 13.33% $1,525,193 $1,411,534 $1,411,534 $1,512,042 14.00% 14.00% $1,492,977 0.9% $13,151

0 $723,910 $841,410 $730,104 $730,104 $841,410 $723,910 $0 0.0% $0

$0 $2,087,269 15.00% 14.85% $2,087,269 $1,904,455 $1,904,455 $2,007,065 15.00% 15.00% $1,986,639 $0 4.0% $80,204

0 $363,250 $730,018 $632,956 $632,956 $730,018 $363,250 $0 0.0% $0

$550,000 $378,500 $378,500 $470,951 16.8% $79,049

$0 $16,002,395 $19,076,930 $17,506,244 $17,334,266 $18,265,873 $15,230,896 $0 4.4% $811,057

$0 $0

$0

$0

$0

$0 ($0) $0

$0

$0 $16,002,395 $19,076,930 $18,265,873 $15,230,896 $0 4.4% $811,057

Land Acquisition

Contingency

Financing

Acquisition Cost

UNADJUSTED BASIS / COST

EQUITY / DEFERRED FEES

Off-Sites

Developer's Fees

TOTAL EQUITY SOURCES

Contractor's Fees
Soft Costs

TOTAL DEBT SERVICE

$4,131 / Unit

$ / Unit

Interim Interest

Developer's Fee

Contingency

$19,076,930

LISC

Eligible Basis

Total Costs

Total Developer Fee:

% Cost

AS UNDERWRITTEN EQUITY STRUCTURE

Annual Credit

(38% Deferred) (38% Deferred)

Annual Credit
Credit
Price

COST VARIANCETDHCA COST / BASIS ITEMS
Prior Underwriting

TOTAL CAPITALIZATION 

TOTAL DEBT / GRANT SOURCES

CAPITALIZATION / TOTAL DEVELOPMENT BUDGET / ITEMIZED BASIS

DEBT / GRANT SOURCES
AS UNDERWRITTEN DEBT/GRANT STRUCTURE

Cumulative

Pmt

Cumulative DCR

Rate Amort Term Principal Principal Term Amort Rate Pmt

Prior Underwriting
APPLICANT'S PROPOSED DEBT/GRANT STRUCTURE

DEBT (Must Pay)

Glenwood Trails II, Deer Park, 9% HTC #14145

Additional (Excess) Funds Req'd 

$6,404 / Unit

$12,062 / Unit

$7,381 / Unit

DEVELOPMENT COST / ITEMIZED BASIS

Eligible Basis

Total Costs

$12,062 / Unit

$6,404 / Unit

$3,880 / Unit

$167,341/unit

TOTAL UNDERWRITTEN COSTS (Applicant's Uses are within 5% of TDHCA Estimate): 

$16,335 / Unit

$160,227 / Unit

$160,227/unit

Annual Credits 
per Unit

NET CASH FLOW

Building Costs

$16,335 / Unit

NET OPERATING INCOME

Prior Underwriting

15-Yr Cash Flow after Deferred Fee:

APPLICANT COST / BASIS ITEMS

$ / Unit

APPLICANT'S PROPOSED EQUITY STRUCTURE

15-Year Cash Flow:

Site Work

ADJUSTED BASIS / COST

EQUITY SOURCES

CASH FLOW DEBT / GRANTS

$7,381 / Unit

Contractor's Fee

Reserves

$4,825 / Unit

$167,341 / Unit

Reserves

$ / Unit $ / Unit

Building Acquisition

$3,880 / UnitSite Amenities

DESCRIPTION % Cost AmountAmount
Credit
Price

Kilday Partners LLC
NEF

% $
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FACTOR UNITS/SF PER SF AMOUNT
Base Cost: 115,143 SF $63.12 7,267,657

Adjustments

    Exterior Wall Finish 3.60% 2.27 $261,636

 0.00% 0.00 0

9 ft. ceilings 3.45% 2.18 250,734

    Roofing 1.19 136,800

TOTAL ADJUSTED BASIS     Subfloor (1.54) (177,078)

    Floor Cover 3.47 399,892

TOTAL QUALIFIED BASIS     Breezeways $25.93 12,969 2.92 336,319

    Balconies $25.00 11,073 2.40 276,849

    Plumbing Fixtures $970 270 2.27 261,900

    Rough-ins $475 228 0.94 108,300

    Built-In Appliances $1,790 114 1.77 204,060

    Exterior Stairs $2,425 4 0.08 9,700

    Heating/Cooling 2.11 242,952

Method     Enclosed Corridors $46.91 0 0.00 0

Credits $1,277,458 $0     Carports $11.30 0 0.00 0

    Garages $23.95 33,106 6.89 792,889
$0     Comm &/or Aux Bldgs $88.16 4,744 3.63 418,233

     Elevators 0 0.00 0

   Other: Cabana $31.22 1015 0.28 31,688

    Fire Sprinklers $2.30 132,856 2.65 305,569

SUBTOTAL 96.65 11,128,098

Current Cost Multiplier 1.00 0.00 0

Local Multiplier 0.89 (10.63) (1,224,091)

TOTAL BUILDING COSTS 86.01 $9,904,007

Plans, specs, survey, bldg permits 3.30% (2.84) ($326,832)

Contractor's OH & Profit 11.50% (9.89) (1,138,961)

NET BUILDING COSTS $74,019/unit $73.28/sf $8,438,214

$13,284,235

  

$13,284,235

 

Wrap Style (3 or 4-story)Construction
Rehabilitation

High Cost Area Adjustment  

Proceeds

$15,562,151

$0

$1,353,686

$1,277,458

Eligible Basis

Gap

8.04%

$1,496,510 $0

$17,715,936

8.04%

FINAL ANNUAL 
LIHTC ALLOCATION

$0 $1,424,361ANNUAL CREDIT ON BASIS

CREDITS ON QUALIFIED BASIS

$18,613,312

Applicable Percentage  

$15,230,896 

$0 $0 

$0 

$16,002,395 

$0 

TDHCA

Acquisition

Applicant

Acquisition
Construction
Rehabilitation

$15,230,896 

CREDIT CALCULATION ON QUALIFIED BASIS

CAPITALIZATION / DEVELOPMENT COST BUDGET / ITEMIZED BASIS ITEMS

CATEGORY

ADJUSTED BASIS

TOTAL ELIGIBLE BASIS

Applicable Fraction  

$14,076,930

Applicant Request

89.47% 89.47%89.47%89.47%

$16,002,395 

$0 $0 

130%

$0 

$0 

Total Equity Proceeds

$0

$0 

Annual Credits

$1,496,510

ANNUAL CREDIT 
CALCULATION BASED ON 

APPLICANT BASIS

$20,803,113

$1,424,361

Variance to 
Request

$1,496,510

130%

$19,800,164 

3.42%

Method

Deduction of Federal Grants

3.42%

$0 

Glenwood Trails II, Deer Park, 9% HTC #14145

BUILDING COST ESTIMATE

Applicant Request
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Growth 
Rate Year 1 Year 2 Year 3 Year 4 Year 5 Year 10 Year 15 Year 20 Year 25 Year 30

EFFECTIVE GROSS INCOME 2.00% $976,756 $996,291 $1,016,217 $1,036,541 $1,057,272 $1,167,313 $1,288,808 $1,422,948 $1,571,050 $1,734,566
TOTAL EXPENSES 3.00% $600,560 $618,088 $636,133 $654,709 $673,832 $778,238 $898,970 $1,038,596 $1,200,090 $1,386,898

NET OPERATING INCOME ("NOI") $376,196 $378,202 $380,084 $381,832 $383,440 $389,075 $389,838 $384,353 $370,960 $347,668

MUST -PAY DEBT SERVICE
TOTAL DEBT SERVICE $328,525 $328,525 $328,525 $328,525 $328,525 $328,525 $328,525 $328,525 $328,525 $328,525
ANNUAL CASH FLOW $47,670 $49,677 $51,558 $53,307 $54,914 $60,550 $61,313 $55,827 $42,434 $19,143
CUMULATIVE NET CASH FLOW $47,670 $97,347 $148,905 $202,212 $257,126 $550,309 $857,553 $1,150,470 $1,392,962 $1,539,665

DEBT COVERAGE RATIO 1.15 1.15 1.16 1.16 1.17 1.18 1.19 1.17 1.13 1.06
EXPENSE/INCOME RATIO 61.5% 62.0% 62.6% 63.2% 63.7% 66.7% 69.8% 73.0% 76.4% 80.0%

Deferred Developer Fee Balance $745,025 $695,348 $643,790 $590,483 $535,569 $242,386 $0 $0 $0 $0

Residual Cash Flow $0 $0 $0 $0 $0 $0 $61,313 $55,827 $42,434 $19,143

30-Year Long-Term Pro Forma
Glenwood Trails II, Deer Park, 9% HTC #14145
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action regarding a Placed in Service deadline extension for a 
Development located in a major disaster area as allowed under Section 6 of IRS Revenue Procedure 2014-49 
for Windy Ridge (HTC # 13071). 

 
RECOMMENDED ACTION 

 
WHEREAS, TX RR620 Apartments, Ltd. (“Development Owner”) was allocated 
$1,080,918 in 9% Housing Tax Credits in 2013 to construct Windy Ridge (the 
“Development”), a development consisting of 120 new multifamily units in Austin; 
 
WHEREAS, the Development Owner is required by the Carryover Allocation Agreement 
and Internal Revenue Code §42(h)(1) to place each building in service by no later than 
December 31, 2015; 
 
WHEREAS, IRS Revenue Procedure 2014-49, allows for and the Development Owner is 
requesting an extension to the placed-in-service deadline because the buildings are located in 
and impacted by a major disaster area, as declared by the President during the 2-year period 
described in §42(h)(1)(E)(i) as long as the Development Owner plans to place the 
Development in service no later than December 31 of the year following the end of the 2-
year period; 

 
WHEREAS, on Friday, May 29, 2015, initial notice was given that the President issued a 
major disaster declaration under the authority of the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act due to the excessive rain and flooding that ensued and the notice 
was amended on Friday, June 5, 2015 and on Tuesday, June 9, 2015, to include Travis 
County in a list of Texas counties eligible to receive individual and public assistance;   

 
WHEREAS, the Owner has indicated that severe storms and flooding between January and 
July of 2015 impacted construction crews on the Development and delayed construction 
progress for a total weather-related delay of 93 days (71 “rain” days and 22 “mud” days), 
which has created overall delays in Development completion such that the Development 
may not be able to meet its December 31, 2015 deadline to place each building in service; 

 
WHEREAS, the Owner is requesting disaster relief in the form of a six month extension to 
the Development’s placed in service deadline of December 31, 2015; 

 
WHEREAS, aside from delaying the availability of affordable units the requested changes 
do not negatively affect the Development or impact the long term viability of the transaction 
and the requested relief is commensurate with the delay which occurred and does not exceed 
the relief period specified in IRS Revenue Procedure 2014-49; and 
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WHEREAS, under 10 TAC §10.405(d), staff has determined that Board approval is 
warranted based on the extenuating circumstances in the Owner’s request;   
 
NOW, therefore, it is hereby 
 
RESOLVED, that a three month extension with the further authorization for the Executive 
Director to grant an additional three month extension of the placed in service deadline is 
hereby approved and the Executive Director and his designees are each authorized, 
empowered, and directed to take all necessary action to effectuate the foregoing.   

 
BACKGROUND 

 
Windy Ridge was awarded credits in 2013 under the 9% Housing Tax Credit program.  The property is a 
120 unit, general population, new construction property located in Austin.  The Owner, TXRR620 
Apartments, Ltd. (Adrian Iglesias and Rick Deyoe), and its General Partner, TX RR620 Apartments I, LLC, 
are owned and managed by Generation Housing Development, LLC (a 51% HUB Member) and Rick 
Deyoe, a 49% Individual Member. 
 
The Owner, on September 23, 2015, submitted a letter to the Department requesting a six month extension 
to the date the Owner is required to place each building in service in accordance with IRC §42(h)(1) and the 
Development’s Carryover Allocation Agreement.  The Owner is seeking the relief under IRS Revenue 
Procedure 2007-54 (superseded and modified by IRS Revenue Procedure 2014-49) relating to Owners of 
low-income buildings and housing credit agencies of States in major disaster areas declared by the President.  
 
According to the Owner, 93 total days of weather-related delay occurred between January 1, 2015, and July 
5, 2015, (71 of which were related to rain and 22 of which were related to mud).  The Owner’s request states 
that the excessive moisture (an overall 39.14 inches of rainfall compared to a typical average of 18.23 inches) 
on the construction site delayed the Owner’s ability to complete site work, install utilities, and carry out 
initial concrete operations.  The Owner has discussed that the development team is working diligently to 
make up any lost time and place buildings in service before December 31, 2015, but with the impact of the 
noted delays, the Owner wishes to ensure that it has sufficient time to complete the housing.  As an 
alternative to an approval of this extension request, the Owner has requested to be permitted to return the 
credits and receive a re-allocation of credits in the current year pursuant to the Force Majeure provisions in 
10 TAC §11.6(5) of the 2015 Qualified Allocation Plan.  The Owner has stated the belief that the 
Development meets all of the requirements of 10 TAC §11.6(5).   
 
According to the Development’s latest Construction Status Report, dated October 9, 2015, the 
Development is currently 54.01% complete.  Delays were highlighted as a matter warranting attention by 
Capital Consultants, the third party construction report provider, and the report states that at the current 
rate of construction, Building 7 will not be completed by December 17, 2015, as indicated on the most 
recent schedule and completion by December 31, 2015, is doubtful.  The report also indicates that the 
contractor has communicated that delays have been caused by weather, a redesign of footings due to the 
presence of rock, and the inability of the owner to obtain an off-site utilities permit. There is no opinion 
related to the actual estimated completion date, though the third party report provider did state that the dry-
walling phase is currently already 4 weeks behind schedule.   
 
The Owner’s request has referred to the FEMA Notices of Major Disaster Declaration released on May 29, 
2015, as well as the amended notices released on June 5, 2015, and June 9, 2015, that confirm the 



Page 3 of 3 

President’s issuing of a major disaster declaration due to damage in the State of Texas resulting from severe 
storms, tornadoes, straight-line winds, and flooding during the period of May 4, 2015 – June 22, 2015.  The 
amended notices released on June 5, 2015, and June 9, 2015, included Travis County as a county designated 
by FEMA for Individual and Public Assistance under the President’s disaster declarations and therefore 
meet the requirements of Section 4 of the Revenue Ruling for purposes of determining whether the Owner 
is eligible to request relief provisions. 
 
In accordance with IRS Revenue Procedure 2014-49, Section 6.03, as an Owner affected by Presidentially 
declared disaster, the Owner is requesting the Department’s approval for the carryover allocation relief.  The 
agency, as directed by the Procedure, may approve such relief only for projects whose Owners cannot 
reasonably satisfy the deadlines of §42(h)(1)(E) because of an event or series of events that led to a major 
disaster declaration under the Stafford Act.  The Department’s determination may be made on an individual 
project basis or the agency may determine, because of the extent of the damage in a major disaster area, that 
all Owners or a certain group of Owners in the major disaster area warrant the relief.  In accordance with 
Section 7.02, the agency has the discretion to provide less than the full amount of relief allowed or no relief 
based on all the facts and circumstances.  The Department will report any approved relief on the Form 
8610, due to the IRS on February 28th.   
 
The Owner has indicated that weather related days in May caused 93 days of delay and the Owner has 
indicated that they are making all efforts to still meet the current deadline.  Therefore, staff is 
recommending a three month extension with an additional three months to address any further delays as 
determined to be necessary by the Executive Director. 
 
Extension requests are normally considered under the Uniform Multifamily Rules, Subchapter E, 10 TAC § 
10.405(d); however, extensions are only considered in this section if the original deadline associated with 
carryover, the 10 Percent Test, or cost certification requirements will not be met.  The provisions in the 
Rule do not specifically address extensions to the placed in service deadline and the Department’s Carryover 
Allocation Agreement states that no extension of the deadline to place in service can be made.  The IRS, 
however, provides for the subject disaster related extension.  Staff has the ability, in accordance with 
provisions in 10 TAC §10.405(d), to bring to the Board material determinations that warrant Board approval 
due to extraordinary circumstances such as those discussed above. 
 
Staff recommends approval of the extension request as presented herein. 
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Mr. Tom Gouris 

Deputy Executive Director for Housing Programs 

Texas Department of Housing and Community Affairs 

221 East 11th Street 

Austin, Texas  78701 

 

 Re: Windy Ridge Apartments in Travis County, Texas (the "Development") 

  TDHCA No. 13071 

Dear Mr. Gouris: 

Our firm represents TX RR620 Apartments, Ltd. ("Owner"), which received an allocation of low-

income housing tax credits ("Tax Credits") from the Texas Department of Housing and Community 

Affairs ("TDHCA") for the construction of the Development, and this letter is sent on Owner's behalf.  

Pursuant to Section 42(h)(1)(E)(i) of the Internal Revenue Code, Owner is required to place the 

Development in service by December 31, 2015.  

The Development is located in Travis County, Texas.  On May 29, 2015 President Obama 

declared a major disaster for three counties in the State of Texas (FEMA-4223-DR) for "severe storms, 

tornadoes, straight-line winds, and flooding."  On June 5, 2015, the declaration was amended to add 

Travis County as an affected area.  Between January 1, 2015, and July 5, 2015, construction of the 

Development was delayed due to 71 "rain" days and 22 "mud" days, for a total weather-related delay 

of 93 days.  During that time the area received 39.14 inches of rain, compared to the typical average of 

18.23 inches.  See Exhibit A attached hereto for the daily rainfall breakdown.  The excessive moisture 

delayed Owner's ability to, among other things, complete site work, install utilities, and carryout initial 

concrete operations. 

Fortunately, once the rains stopped, construction moved along in a timely manner.  Given the 

current pace, Owner believes that construction can be completed by the end of the year; however, the 
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best result for the Development is to ensure that Owner has sufficient time to complete high-quality 

housing for our tenants. 

Because of the challenges caused by the rain, Owner submits this request for a six-month 

extension of the deadline to place the Development in service to July 31, 2016.  This request is 

submitted, and may be granted by TDHCA, pursuant to Rev. Proc. 2007-54.  Section 5.03 of that 

Revenue Procedure states: 

If an Owner has a carryover allocation for a building located in a major 

disaster area and the area is declared a major disaster area during the 2-

year period described in §42(h)(1)(E)(i), the [Internal Revenue] Service 

will treat the Owner as having satisfied the applicable placed in service 

requirement if the Owner places the building in service no later than 

December 31 of the year following the end of the 2-year period. 

 In the alternative, we request that Owner be permitted to return the Tax Credits and that 

TDHCA reallocate the Tax Credits in the current year pursuant to the "Force Majeure" provisions in 

Section 11.6(5) of the 2015 Qualified Allocation Plan (the "QAP").  We believe Owner and the 

Development meet all of the requirements of Section 11.6(5), in that: 

 

1. The delays in construction were a direct result of significant weather events 

referenced above, as well as shortages in subcontractor manpower, which the 

contractor estimates added sixty (60) days to the construction schedule.  There was 

also an extremely protracted permitting process with the City of Austin which 

resulted in further delays.  

 

2. The delays were not caused by willful negligence or acts of Owner, any Affiliate, or 

any other Related Party. 

 

3. Evidence of the excessive rainfall is attached as Exhibit A. 

 

4. Owner and the contractor are experienced developers of these types of properties, 

and each took any steps available to them to mitigate the delays; however, the 

weather and shortages were not within their control. 

 

5. Owner substantially fulfilled all of its obligations that were not impeded by the 

weather events; the Development was properly insured; and TDHCA was notified of 

the weather events. 
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6. The weather events have prevented Owner from meeting the placement in service 

requirements of the original allocation. 

 

7. The requested current year Carryover Agreement would allocate the same amount 

of Tax Credits as those that would be returned. 

 

8. The Development continues to be financially viable. 

 

 Please feel free to contact me with any questions.  We sincerely appreciate your assistance with 

this matter. 

        Respectfully submitted, 

         

           Richard D. Morrow 

 

 

cc: Rick J. Deyoe 

 Adrian Iglesias 

 



 

 

Exhibit A 

 

(attached) 
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action regarding a Placed in Service deadline extension for a 
Development located in a major disaster area as allowed under Section 6 of IRS Revenue Procedure 2014-49 
for Homestead Oaks (HTC # 13109). 

 
RECOMMENDED ACTION 

 
WHEREAS, FC SW Housing, LP (“Development Owner”) was allocated $1,252,000 in 9% 
Housing Tax Credits in 2013 to construct Homestead Oaks (the “Development”), a 
development consisting of 140 new multifamily units in Austin; 
 
WHEREAS, the Development Owner is required by the Carryover Allocation Agreement 
to place all Units in service no later than December 31, 2015, and required by Internal 
Revenue Code §42(h)(1) to place each building in service by no later than December 31, 
2015; 
 
WHEREAS, IRS Revenue Procedure 2014-49 allows for and the Development Owner is 
requesting an extension to the placed in service deadline because the buildings are located in 
and impacted by a major disaster area, as declared by the President, during the 2-year period 
described in Internal Revenue Code §42(h)(1)(E)(i) and the Development Owner plans to 
place the Development in service no later than December 31 of the year following the end 
of the 2-year period; 

 
WHEREAS, on Friday, May 29, 2015, initial notice was given that the President issued a 
major disaster declaration under the authority of the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act due to the excessive rain and flooding that ensued and the notice 
was amended on Friday, June 5, 2015, and on Tuesday, June 9, 2015, to include Travis 
County in a list of Texas counties eligible to receive individual and public assistance;   
 
WHEREAS, the Owner has indicated that severe storms and flooding in May of 2015 
occurred during construction at the time of 50% construction completion andimpacted 
construction crews on the Development and delayed construction progress during the 
months of May and June 2015, which has created overall delays in Development completion 
such that the Development may not be able to meet its December 31, 2015 deadline to place 
each building in service; 
 
WHEREAS, the Owner is requesting disaster relief in the form of a six month extension to 
the Development’s placed in service deadline of December 31, 2015; 

 
WHEREAS, aside from delaying the availability of affordable units the requested changes 
do not negatively affect the Development or impact the long term viability of the transaction 
and the requested relief is commensurate with the delay which occurred and does not exceed 
the relief period specified in IRS Revenue Procedure 2014-49; 
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WHEREAS, under 10 TAC §10.405(d), staff has determined that Board approval is 
warranted based on the extenuating circumstances in the Owner’s request;   
 
NOW, therefore, it is hereby 
 
RESOLVED, that a three month extension with the further authorization for the Executive 
Director to grant an additional three month extension of the placed in service deadline is 
hereby approved and the Executive Director and his designees are each authorized, 
empowered, and directed to take all necessary action to effectuate the foregoing.   

 
BACKGROUND 

 
Homestead Oaks (fka Homestead Apartments) was awarded credits in 2013 under the 9% Housing Tax 
Credit program.  The property is a 140 unit, general population, new construction property located in 
Austin.  The Owner, FC SW Housing, LP (Walter Moreau), and its General Partner, FC Homestead 
Housing, LLC, are owned and managed by Foundation Communities, Inc., a non-profit corporation. 
 
The Owner, on September 9, 2015, submitted a letter to the Department requesting a six month extension 
to the date the Owner is required to place each building and unit in service in accordance with IRC 
§42(h)(1) and the Development’s Carryover Allocation Agreement, respectively.  The Owner is seeking the 
relief under IRS Revenue Procedure 2007-54 (superseded and modified by IRS Revenue Procedure 2014-49) 
relating to Owners of low-income buildings and housing credit agencies of States in major disaster areas 
declared by the President.  
 
According to the Owner, more than a month of construction progress was lost between May and June of 
2015 due to the heavy rainfall received in Travis County, which exceeded the historical City record at 17.5 
inches.  The Owner submitted a weather log showing a total of 54 weather-impacted days, 17 of which can 
be attributed to the disaster period of May 4 – June 22nd.  The Owner’s request states that the resulting wet 
conditions and flooding impacted mobility on the construction site, shipment and receipt of storage 
materials, and the hiring of crews to complete exterior work.  The Owner also remarked that insulation 
installation, which was considered critical, was delayed for several weeks while waiting for the site to dry out.  
The Development Owner has discussed that the development team is working diligently to make up lost 
time and place buildings in service before December 31, 2015, but with the impact of the noted delays and 
the potential for further delays on the part of City of Austin inspections staff, the Owner is concerned about 
the short window of time available for the completion of construction and receipt of the Certificates of 
Occupancy.  The Owner’s last Construction Status Report dated October 16, 2015 confirms the 
expectations of delays, stating that the development is 5-7 weeks behind its original completion schedule of 
October, 2015.  CA Partners, the third party preparing the construction reports for the syndicator, estimates 
a completion date of December, 2015 and discuss that delays are due to excessive rain and muddy site 
conditions early in 2015 which have placed the project behind schedule.  At the time of the October 
inspection, the Development was considered to be 79% complete. 
 
The Owner has submitted verification of the FEMA Notices of Major Disaster Declaration released on May 
29, 2015 as well as the amended notices released on June 5, 2015, and June 9, 2015, that confirm the 
President’s issuing of a major disaster declaration due to severe storms, tornadoes, straight-line winds, and 
flooding during the period of May 4, 2015, and continuing under the authority of the Robert T. Stafford 
Disaster Relief and Emergency Assistance Act.  The amended notices released on June 5, 2015, and June 9, 
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2015, included Travis County as a county designated by FEMA for Individual and Public Assistance under 
the President’s disaster declarations and therefore meet the requirements of Section 4 of the Revenue 
Procedure for purposes of determining whether the Owner is eligible to request relief provisions. 
 
In accordance with IRS Revenue Procedure 2014-49Section 6.03, as an Owner affected by Presidentially 
declared disaster, the Owner is requesting the Department’s approval for the carryover allocation relief.  The 
agency, as directed by the Procedure Ruling, may approve such relief only for projects whose Owners 
cannot reasonably satisfy the deadlines of §42(h)(1)(E) because of an event or series of events that led to a 
major disaster declaration under the Stafford Act.  The Department’s determination may be made on an 
individual project basis or the agency may determine, because of the extent of the damage in a major 
disaster area, that all Owners or a certain group of Owners in the major disaster area warrant the relief.  In 
accordance with Section 7.02, the agency has the discretion to provide less than the full amount of relief 
allowed or no relief based on all the facts and circumstances.  The Department will report any approved 
relief on the Form 8610 due to the IRS on February 28th.   
 
The Owner has indicated that they are making all efforts to still meet the current deadline.  Therefore, staff 
is recommending a three month extension with an additional three months to address any further delays as 
determined to be necessary by the Executive Director. 
 
Extension requests are normally considered under the Uniform Multifamily Rules, Subchapter E, 10 TAC § 
10.405(d); however, extensions are only considered in this section if the original deadline associated with 
carryover, the 10 Percent Test, or cost certification requirements will not be met.  The provisions in the 
Rule do not specifically address extensions to the placed in service deadline and the Department’s Carryover 
Allocation Agreement states that no extension of the deadline to place in service can be made.  The IRS, 
however, provides for the subject disaster related extension.  Staff has the ability, in accordance with 
provisions in 10 TAC §10.405(d), to bring to the Board material determinations that warrant Board approval 
due to extraordinary circumstances such as those discussed above. 
 
Staff recommends approval of the extension request as presented herein. 
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October 16, 2015 

 

 

Re:  Homestead Oaks 

 Change Order #4 

 

 

Change Order #4 resulted from 54 days of documented bad weather since the start of construction.  

The severity and extent of this inclement weather could not have been reasonably foreseen by the 

contractor and was beyond their control. 

 

 

Respectfully, 

 
Tom Hatch, FAIA 

Senior Partner 
 
 
 
 



Weather Day Log 
Homestead Oaks 

3226 W. Slaughter Lane 

Rain 
Day of 

the Date 
Day 

W eek 
1 TH 9/18/14 

2 F 9/19/14 

3 M 10/13/14 

4 TH 11/4/14 

5 w 11/5/14 

6 TH 11/6/14 

7 TH 11/20/14 

8 F 11/21/14 

9 s 11/22/14 

10 TH 12/4/14 

11 w 12/17/14 

12 T 12/30/14 

13 F 1/2/15 

14 w 1/21/15 

15 TH 1/22/15 

16 F 1/23/15 

17 s 1/31/15 

18 T 2/3/15 

19 M 2/23/15 

20 T 2/24/15 

21 M 3/2/15 

22 T 3/3/15 

23 w 3/4/15 

24 M 3/9/15 

25 TH 3/12/15 

26 T 3/17/15 

27 F 3/20/15 

28 s 3/21/15 

29 TH 3/26/15 

30 F 4/10/15 

31 s 4/11/15 

32 s 4/18/15 

33 TH 4/23/15 

34 F 4/24/15 

35 s 4/25/15 

36 T 5/5/15 

37 w 5/6/15 

38 TH 5/7/15 

39 M 5/11/15 

40 T 5/12/15 

41 w 5/13/15 

42 TH 5/14/15 

43 su 5/17/15 

44 TH 5/21/15 

45 F 5/22/15 

46 s 5/23/15 

47 w 5/27/15 

48 TH 5/28/15 

49 M 6/15/15 

so T 6/16/15 

51 w 6/17/15 

52 M 6/22/15 

53 T 6/30/15 

54 w 7/1/ 15 

BAILEY ELLIOTT CONSTRUCTION, INC. 
General Contractor 

Amount of Precipitation 
Weather Report 

Attached 

1.46 ln. Yes Rain - sitework 

0.57 ln. Yes Rain & Mud - sitework 

0.161n. Yes Mud - sitework 

1.12 ln . Yes Rain - sitework, utilities 

1.68 ln. Yes Rain- sitework, util ities 

0.051n. Yes Mud - sitework, utilities 

0.271n. Yes Rain -Cone, utilities 

0.05 ln. Yes Mud- Cone, utilities 

3.40 ln . Yes Rain -Cone, utilities 

0.041n. Yes Mud- Cone, utilities 

0.191n Yes Rain- Cone, Utilities, masonry 

T Yes Rain - masonry, utilities 

0.63 1n. Yes Rain - masonry, utilities 

0.4lln. Yes Rain - Framing, utilies 

2.44 ln. Yes Rain - Framing, utilies 

0.4lln. Yes Rain - Framing, utilies 

0.261n. Yes Rain - Framing, steel 

0.231n. Yes Ra in - Fraiming, steel 

T Yes Frozen- Cone, framing 

T Yes Frozen- Cone, framing, steel 

0.041n. Yes Mud- Cone, framing, elect VG 

0.021n. Yes Mud- Cone, framing 

0.031n. Yes Rain - Cone, framing 

1.58 ln. Yes Rain - Cone, framing 

0.021n. Yes Rain & framing 

T Yes Rain & framing 

0.981n. Yes Rain & framing 

0.381n. Yes Rain - Cone, fram ing 

0.061n. Yes Rain- Framing 

0.081n. Yes Rain -Sheathing 

0.011n. Yes Wet, rain -Sheathing 

0.381n. Yes Rain- Sheathing 

No Recordable Amt. Yes Wet - Roof 

0.691n. Yes Rain- Roof 

0.061n. Yes Wet - Roof 

1.76 ln. Yes Rain -Siding, pond 

T Yes Mud, wet- Siding, pond 

T Yes Mud, w et- Siding, pond 

0.511n. Yes Rain - Siding, pond, roof 

0.43 ln. Yes Rain - Siding, pond, roof 

1.67 ln. Yes Rain - Siding, pond, roof 

Yes Mud, wet- Sid ing, pond 

2.291n. Yes Rain -Siding, pond, roof 

0.021n. Yes Mud, w et- Siding, pond, paing 

0.021n. Yes Mud, wet- Siding, pond 

1.86 ln. Yes Rain - Siding, paint 

0.20 ln. Yes Rain - Siding, paint, pond 

T Yes Wet, Mud- EIFS, paint 

0.25 ln. Yes Wet, M ud- EIFS, paint 

0.90 ln. Yes Wet, Mud- EIFS, paint 

0.261n. Yes Wet , Mud- EIFS, paint 

No Recordable Amt. Yes Wet, Mud- EIFS, paint 

0.631n. Yes Wet, Mud- EIFS, paint 

T Yes Wet, Mud- EIFS, paint 

8320 Bee Caves Road • Suite 200 • Austin, TX 78746 
Ph: (512) 327-3951 • Fax: (512) 327-3852 

Activity 



 

 

  
 
 
 
Part III 
 
 
Administrative, Procedural, and Miscellaneous 
 
 
 
26 CFR 601.105:  Examination of returns and claims for refund, credit, or abatement; 
determination of correct tax liability. 
(Also: Part I, Section 42; 1.42-13) 
 
 
 
 
 
 
 
 
 
 
Rev. Proc.  2007-54  
 
SECTION 1. PURPOSE 

This revenue procedure establishes a procedure for temporary relief from certain 

requirements of § 42 of the Internal Revenue Code for owners of low-income housing  

buildings (Owners) and housing credit agencies of States or possessions of the United 

States (Agencies) in major disaster areas declared by the President.  This revenue 

procedure supersedes the relief provisions of Rev. Proc. 95-28, 1995-1 C.B. 704. 

SECTION 2. CHANGE  

.01 Under §1.42-13(a) of the Income Tax Regulations, the Secretary may provide 

guidance to carry out the purposes of § 42 through various publications in the Internal 
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Revenue Bulletin.  Rev. Proc. 95-28 provided a procedure for temporary relief from 

certain requirements under § 42 in major disaster areas.  Sections 5 and 6 of Rev. Proc. 

95-28 provided certain relief from the carryover allocation provisions under           § 

42(h)(1)(E) and § 1.42-6.  The carryover allocation provisions were later amended by 

section 135(a)(1) of the Community Renewal Tax Relief Act of 2000 (Public Law 106-

554) to allow a building that receives an allocation of credit in the second half of a 

calendar year to qualify for the carryover allocation of credit if the taxpayer expends an 

amount equal to 10 percent or more of the taxpayer’ s reasonably expected basis in the 

building within six months of receiving the allocation.  In addition, § 1.42-6 was modified 

under T.D. 9110 on December 31, 2003, to reflect the amendments to § 42(h)(1)(E).  

This revenue procedure makes changes to the provisions of Rev. Proc. 95-28 to extend 

temporary relief in major disaster areas to the carryover allocation provisions taking into 

account the amendments to § 42 and changes to the regulations. 

.02 Section 8 of Rev. Proc. 95-28 provided certain relief to Agency compliance 

monitoring requirements under § 1.42-5.  Several provisions of § 1.42-5 were 

subsequently modified under T.D. 8859 on January 13, 2000.  This revenue procedure 

incorporates the modified compliance monitoring requirements under T.D. 8859.   

.03 The Internal Revenue Service (Service) has issued several Notices 

suspending certain § 42 requirements for Owners that provide temporary housing to 

individuals residing in certain major disaster areas who have been displaced because 

their residences have been destroyed or damaged as a result of the disaster.  See 

Notice 2004-74, 2004-2 C.B. 875; Notice 2004-75, 2004-2 C.B. 876; and Notice 2004-

76, 2004-2 C.B. 878; Notice 2005-69, 2005-2 C.B. 622; and Notice 2006-11, 2006-7 
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I.R.B. 457.  This revenue procedure provides a procedure for Owners to rent on a 

temporary basis vacant low-income units to certain displaced low-income individuals 

that resided in major disaster areas described in section 4 of this revenue procedure.   

SECTION 3. SCOPE 

This revenue procedure applies to Agencies and Owners in major disaster areas, 

as defined in section 4 of this revenue procedure. 

SECTION 4. MAJOR DISASTER AREA                                                          

When a disaster occurs that warrants assistance from the federal government, 

the Robert T. Stafford Disaster Relief and Emergency Assistance Act (the Stafford Act), 

Title 42 U.S.C. 5121-5206 (2000 and Supp. IV 2004) authorizes the President to issue a 

major disaster declaration for the affected area.  When the President issues such a 

declaration, the Federal Emergency Management Agency (FEMA) publishes a notice in 

the Federal Register designating particular cities and/or counties or other local 

jurisdictions covered by the President’ s major disaster declaration as eligible for 

Individual Assistance and/or Public Assistance.  A city and/or county or other local 

jurisdiction so designated by FEMA for Individual Assistance and/or Public Assistance 

under the President’ s disaster declaration is a major disaster area for purposes of the 

relief provisions under sections 5, 6, 7, 8, 9, 10, and 12 of this revenue procedure.  The 

emergency housing relief of section 11 of this revenue procedure applies only in States 

or possessions where FEMA designates cities and/or counties or other local 

jurisdictions for Individual Assistance.                                                                 

SECTION 5. RELIEF FOR CARRYOVER ALLOCATIONS                        

jennifer.hicks
Highlight
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.01 A carryover allocation is an allocation of low-income housing credits made in 

a year before the project is placed in service. 

.02 If an Owner has a carryover allocation for a building located in a major 

disaster area, the Service will treat the Owner as having satisfied the 10-percent basis 

requirement of § 42(h)(1)(E)(ii) if the Owner incurs more than 10 percent of the Owner’ s 

reasonably expected basis in the project (land and depreciable basis) no later than six 

months after the date that Owners would otherwise be required to meet the 10-percent 

basis requirement under § 1.42-6(a)(2)(i) and (ii).  See § 1.42-6 for specific rules on 

carryover allocations.   

.03 If an Owner has a carryover allocation for a building located in a major 

disaster area and the area is declared a major disaster area during the 2-year period 

described in § 42(h)(1)(E)(i), the Service will treat the Owner as having satisfied the 

applicable placed in service requirement if the Owner places the building in service no 

later than December 31 of the year following the end of the 2-year period.  See § 1.42-6 

for specific rules on carryover allocations.   

.04 If an Owner obtains the relief provided in section 5.02 of this revenue 

procedure but fails to satisfy the 10-percent basis requirement of  § 42(h)(1)(E)(ii) by the 

extension period granted under the authority of section 5.02, the Service will treat the 

carryover allocation under § 1.42-6(a)(2)(i)(ii) as a credit returned to the Agency on the 

day following the end of the extension period granted under the authority of section 

5.02, provided the Agency complies with the requirements of § 1.42-14(d)(3).  See        

§ 1.42-14 for specific rules on returned credits.   

jennifer.hicks
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.05 If an Owner obtains the relief provided in section 5.03 of this revenue 

procedure but fails to satisfy the placed in service requirement of § 42(h)(1)(E)(i) by the 

close of the calendar year following the end of the 2-year period of § 42(h)(1)(E)(i), the 

Service will treat the carryover allocation credit amount as a credit returned to the 

Agency on January 1 of the second year following the two year period of                        

§ 42(h)(1)(E)(i), provided the Agency complies with the requirements of § 1.42-14(d)(3). 

SECTION 6.  PROCEDURE TO OBTAIN CARRYOVER ALLOCATION RELIEF   

.01 An Owner may obtain the carryover allocation relief described in sections 

5.02 or 5.03 of this revenue procedure only if the Owner receives approval for the relief 

from the Agency that issued the carryover allocation.     

.02 The Agency may approve the carryover allocation relief provided in sections 

5.02 and 5.03 of this revenue procedure only for projects whose Owners cannot 

reasonably satisfy the deadlines of § 42(h)(1)(E) because of a disaster that led to a 

major disaster declaration under the Stafford Act.  An Agency may make this 

determination on an individual project basis or may determine, because of the extent of 

the damage in a major disaster area that all Owners or a certain group of Owners in the 

major disaster area warrant the relief provided in sections 5.02 and 5.03 of this revenue 

procedure.  An Agency has the discretion to provide less than the full amount of relief 

allowed under sections 5.02 and 5.03 or no relief based upon all the facts and 

circumstances.    

    .03 An Agency that chooses to approve the relief provided in sections 5.02 and 

5.03 of this revenue procedure must do so before filing the Form 8610, Annual Low-

Income Housing Credit Agencies Report, that covers the preceding calendar year.  The 
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Form 8610 is due by February 28 of the year following the year to which the Form 8610 

applies.   

.04  An Agency that provides the relief in sections 5.02 and 5.03 of this revenue 

procedure must report to the Service projects granted relief by attaching the required 

documentation as provided in the instructions to Form 8610.  The Agency should 

identify only those buildings, including buildings granted relief in January and February 

of the year in which the Agency files the Form 8610, that had received its approval of 

the carryover allocation relief provided in sections 5.02 and 5.03 of this revenue 

procedure since the Agency last filed the Form 8610.   

SECTION 7.  RECAPTURE RELIEF  

.01 Under § 42(j)(4)(E), a building (1) that is beyond the first year of the credit 

period and (2) that, because of a disaster that led to a major disaster declaration, has 

suffered a reduction in qualified basis that would cause it to be subject to recapture or 

loss of credit will not be subject to recapture or loss of credit if the building’ s qualified 

basis is restored within a reasonable restoration period.  The Agency that monitors the 

building for compliance with § 42 shall determine what constitutes a reasonable 

restoration period, not to exceed 24 months after the end of the calendar year in which 

the President issued a major disaster declaration for the area where the building is 

located.  If the Owner of the building fails to restore the building within the reasonable 

restoration period determined by the Agency, the Owner shall lose all credit claimed 

during the restoration period and suffer recapture for any prior years of claimed credit 

under the provisions of § 42(j)(1).   
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  .02 To determine the credit amount allowable during the reasonable restoration 

period, an Owner described in section 7.01 of this revenue procedure must use the 

building’ s qualified basis at the end of the taxable year that preceded the President’ s 

major disaster declaration. 

.03 Section 1.42-5(c)(1) requires an Owner to report any reduction in qualified 

basis to the Agency that monitors the building for compliance with § 42 whether or not 

an Owner obtains the relief provided in section 7.01 of this revenue procedure.    

.04 As part of its review procedure adopted under § 1.42-5(c)(2), an Agency must 

determine whether the Owner described in section 7.01 of this revenue procedure has 

restored the building’ s qualified basis by the end of the reasonable restoration period 

established by the Agency.  The Agency must report on Form 8823, Low-Income 

Housing Credit Agency Report of Noncompliance, any failure to restore qualified basis 

within such period.   

SECTION 8.  COMPLIANCE MONITORING RELIEF  

.01 An Agency may extend the due date for its scheduled compliance reviews for 

up to one calendar year from the date the building is restored and placed back into 

service under section 7.01 of this revenue procedure.   

.02 The granting of compliance monitoring relief to an Agency does not extend 

the compliance monitoring deadlines for Owners in major disaster areas.  If an Agency 

discovers that an Owner has failed to comply with the rules of § 42 because of a major 

disaster, the Agency must report on the Form 8823 how the major disaster contributed 

to the noncompliance.                                                                                                        

SECTION 9.  BUILDINGS IN THE FIRST YEAR OF THE CREDIT PERIOD  
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.01 For buildings in the first year of the credit period that are located in a major 

disaster area and are severely damaged or destroyed as a result of a major disaster, an 

Agency has the discretion to treat the allocation as returned credit to the Agency in 

accordance with the requirements of § 1.42-14(d)(3), or may toll the beginning of the 

first year of the credit period under § 42(f)(1) until the project is restored.  The tolling 

time period shall not extend more than 24 months after the end of the calendar year in 

which the President declared the area a major disaster area under the Stafford Act.  No 

qualified basis shall be established until the building is restored and no low-income 

housing credit shall be claimed during the restoration period of such first-year buildings.  

.02  An Agency that provides the relief in section 9.01 of this revenue procedure 

must report to the Service those projects granted relief by attaching the required 

documentation as provided in the instructions to Form 8610.    

SECTION 10.  AMOUNT OF CREDIT ALLOWABLE TO RESTORED BUILDING    

.01 Except as provided in section 10.02 of this revenue procedure, in the case of 

a building for which a credit is allowed under § 42, no additional credit is permitted 

under § 42 for costs to restore, by reconstruction or replacement, the building to its pre-

casualty condition under § 42(j)(4)(E).    

.02 An Agency may allocate credits for rehabilitation expenditures, as defined 

under § 42(e), that are in excess of the eligible basis immediately prior to the casualty.  

For this purpose, the eligible basis immediately prior to the casualty includes the original 

eligible basis and any subsequent rehabilitation expenditures treated as a separate new 

building under § 42(e).   

SECTION 11.  EMERGENCY HOUSING RELIEF 
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.01 Approval of Housing Credit Agency.  Without prior authorization from the 

Service, an Agency may permit some or all Owners within the Agency’ s jurisdiction to 

provide temporary emergency housing after a major disaster to displaced low-income 

individuals that were living within the Agency’ s jurisdiction at the time of the major 

disaster.  Prior to housing any displaced low-income individuals, the Owner must obtain 

written approval from the Agency to participate in temporary emergency housing relief.  

For this purpose, temporary emergency housing means housing displaced low-income 

individuals for a period not to exceed 4 months beyond the date of the President’ s 

major disaster declaration.  An individual is a displaced individual if the individual was 

displaced from his/her principal place of residence as a result of a major disaster and 

the principal place of residence is in a city, county, or other local jurisdiction designated 

for Individual Assistance by FEMA as a result of the major disaster.  

.02  Requirements for Owner.  The temporary housing of displaced low-income 

individuals in low-income units without meeting the documentation requirements of § 

1.42-5(b)(1)(vii) will not cause the building to suffer a reduction in qualified basis that 

would cause the recapture of low-income housing credits, provided the owner ensures 

the following requirements are met:    

     (1)  Temporary Self-Certification of Income Requirements.  An Owner may 

rely on a displaced low-income individual’ s self-certification of income eligibility signed 

under penalties of perjury in applying for temporary tenancy in the building as a result of 

a major disaster declaration as defined in section 4 of this revenue procedure.  The self-

certification shall provide that such individual’ s income will not exceed the applicable 

income limits of § 42 at the beginning of the individual’ s tenancy.  The self-certification 
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shall not extend for more than 4 months beyond the date of the President’ s major 

disaster declaration.  The self-certification may be relied on by the Owner for purposes 

of determining the building’ s qualified basis under § 42(c)(1), and for purposes of 

satisfying the project’ s 20-50 or 40-60 minimum set-aside requirement as elected by 

the Owner under § 42(g)(1).  During the 4-month self-certification period, the self-

certified tenant is deemed a qualified tenant.  After the 4-month self-certification period, 

the Owner must obtain all required documentation required under § 42 to support the 

tenant’ s continued status as a qualified low-income individual.   

     (2) Self-Certification of Status as Displaced Individual.  An owner may rely on 

an individual’ s certification signed under penalties of perjury that the individual was 

displaced from his/her principal place of residence as a result of a major disaster and 

the principal place of residence is in a city, county, or other local jurisdiction designated 

for Individual Assistance as a result of the major disaster.       

     (3) Recordkeeping.  To comply with the requirements of § 1.42-5, Owners 

must maintain and certify certain information concerning each displaced low-income 

individual temporarily housed in the project, specifically: name, address of damaged 

residence, social security number, the temporary self-certification of income, and the 

self-certification of status as a displaced individual.  The Owner must also maintain and 

report to the Agency at the end of the emergency housing period a list of the names of 

the displaced individuals, and the dates the displaced individuals began and ceased 

temporary occupancy.  This information shall be provided to the Service upon request.   
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     (4)  Rent Restrictions.  Rents for the low-income units housing displaced 

individuals must not exceed the existing rent-restricted rates for the low-income units 

established under § 42(g)(2).   

     (5) Protection of Existing Tenants.  Existing tenants in occupied low-income 

units cannot be evicted or have their tenancy terminated as a result of efforts to provide 

temporary housing for displaced individuals.   

     (6) Suspension of Non-Transient Requirements.  The non-transient use 

requirement of § 42(i)(3)(B)(i) shall not apply to any unit providing temporary housing to 

a displaced individual during the 4-month temporary emergency housing period 

described in this section 11 of this revenue procedure.    

SECTION 12. OTHER RELIEF  

Under the authority granted in § 42(n) and in accordance with § 1.42-13(a), the 

Service will consider granting relief similar to that described in sections 5.02, 5.03, 7.01, 

or section 11 of this revenue procedure for situations that are brought to its attention 

and not covered by this revenue procedure.   

SECTION 13.  EFFECT ON OTHER DOCUMENTS  

Rev. Proc. 95-28, 1995-1 C.B. 704, is superseded.   

SECTION 14.  EFFECTIVE DATE  

This revenue procedure is effective for a major disaster declaration issued by the 

President under the Stafford Act on or after July 2, 2007.   

DRAFTING INFORMATION 

The principal author of this revenue procedure is Jack Malgeri of the Office of 

Associate Chief Counsel (Passthroughs and Special Industries).  For further information 
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regarding this revenue procedure contact Mr. Malgeri at (202) 622-3040 (not a toll free 

number). 



 

 

Initial Notice 

Main Content  
Date of Notice:  
Friday, May 29, 2015 
Billing Code 9111-23-P 
DEPARTMENT OF HOMELAND SECURITY 
Federal Emergency Management Agency 
[Internal Agency Docket No. FEMA-4223-DR] 
Docket ID FEMA-2015-0002 
Texas; Major Disaster and Related Determinations 
AGENCY:  Federal Emergency Management Agency, DHS. 
ACTION:  Notice. 
SUMMARY:  This is a notice of the Presidential declaration of a major disaster for the State of Texas 
(FEMA-4223-DR), dated May 29, 2015, and related determinations. 
EFFECTIVE DATE:  May 29, 2015. 
FOR FURTHER INFORMATION CONTACT:  Dean Webster, Office of Response and Recovery, 
Federal Emergency Management Agency, 500 C Street, SW, Washington, DC  20472, (202) 646-
2833. 
SUPPLEMENTARY INFORMATION:  Notice is hereby given that, in a letter dated May 29, 2015, the 
President issued a major disaster declaration under the authority of the Robert T. Stafford Disaster 
Relief and Emergency Assistance Act, 42 U.S.C. 5121 et seq. (the “Stafford Act”), as follows: 

I have determined that the damage in certain areas of the State of Texas resulting from 
severe storms, tornadoes, straight-line winds, and flooding during the period of May 4, 2015, 
and continuing, is of sufficient severity and magnitude to warrant a major disaster 
declaration under the Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42 
U.S.C. 5121 et seq. (the “Stafford Act”).  Therefore, I declare that such a major disaster 
exists in the State of Texas. 
In order to provide Federal assistance, you are hereby authorized to allocate from funds 
available for these purposes such amounts as you find necessary for Federal disaster 
assistance and administrative expenses. 
You are authorized to provide Individual Assistance and Public Assistance in the designated 
areas and Hazard Mitigation throughout the State. Consistent with the requirement that 
Federal assistance be supplemental, any Federal funds provided under the Stafford Act for 
Hazard Mitigation and Other Needs Assistance will be limited to 75 percent of the total 
eligible costs. Federal funds provided under the Stafford Act for Public Assistance also will 
be limited to 75 percent of the total eligible costs, with the exception of projects that meet the 
eligibility criteria for a higher Federal cost-sharing percentage under the Public Assistance 
Alternative Procedures Pilot Program for Debris Removal implemented pursuant to section 
428 of the Stafford Act. 
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Further, you are authorized to make changes to this declaration for the approved assistance 
to the extent allowable under the Stafford Act. 

     The time period prescribed for the implementation of section 310(a), Priority to Certain 
Applications for Public Facility and Public Housing Assistance, 42 U.S.C. 5153, shall be for a period 
not to exceed six months after the date of this declaration. 
     The Federal Emergency Management Agency (FEMA) hereby gives notice that pursuant to the 
authority vested in the Administrator, under Executive Order 12148, as amended, Kevin L. Hannes 
of FEMA is appointed to act as the Federal Coordinating Officer for this major disaster. 
     The following areas of the State of Texas have been designated as adversely affected by this 
major disaster: 

Harris, Hays, and Van Zandt Counties for Individual Assistance. 
Cooke, Gaines, Grimes, Harris, Hays, Navarro, and Van Zandt Counties for Public 
Assistance. 
All areas within the State of Texas are eligible for assistance under the Hazard Mitigation 
Grant Program. 

The following Catalog of Federal Domestic Assistance Numbers (CFDA) are to be used for reporting 
and drawing funds: 97.030, Community Disaster Loans; 97.031, Cora Brown Fund; 97.032, Crisis 
Counseling; 97.033, Disaster Legal Services; 97.034, Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 97.048, Disaster Housing Assistance to Individuals and 
Households In Presidentially Declared Disaster Areas; 97.049, Presidentially Declared Disaster 
Assistance - Disaster Housing Operations for Individuals and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals and Households - Other Needs; 97.036, Disaster Grants 
- Public Assistance (Presidentially Declared Disasters); 97.039, Hazard Mitigation Grant. 
 



Amendment No. 1 

Main Content  
Date of Notice:  
Friday, June 5, 2015 
Billing Code 9111-23-P 
DEPARTMENT OF HOMELAND SECURITY 
Federal Emergency Management Agency 
[Internal Agency Docket No. FEMA-4223-DR] 
Docket ID FEMA-2015-0002 
Texas; Amendment No. 1 to Notice of a Major Disaster Declaration 
AGENCY:  Federal Emergency Management Agency, DHS. 
ACTION:  Notice. 
SUMMARY:  This notice amends the notice of a major disaster declaration for the State of Texas 
(FEMA-4223-DR), dated May 29, 2015, and related determinations. 
EFFECTIVE DATE: June 5, 2015. 
FOR FURTHER INFORMATION CONTACT:  Dean Webster, Office of Response and Recovery, 
Federal Emergency Management Agency, 500 C Street, SW, Washington, DC 20472, (202) 646-
2833. 
SUPPLEMENTARY INFORMATION:  The notice of a major disaster declaration for the State of 
Texas is hereby amended to include the following areas among those areas determined to have 
been adversely affected by the event declared a major disaster by the President in his declaration of 
May 29, 2015. 

Bastrop, Blanco, Caldwell, Denton, Eastland, Fort Bend, Guadalupe, Henderson, Hidalgo, 
Johnson, Milam, Montague, Rusk, Smith, Travis, Wichita, Williamson, and Wise Counties for 
Individual Assistance. 
Gaines and Navarro Counties for Individual Assistance (already designated for Public 
Assistance). 

The following Catalog of Federal Domestic Assistance Numbers (CFDA) are to be used for reporting 
and drawing funds: 97.030, Community Disaster Loans; 97.031, Cora Brown Fund; 97.032, Crisis 
Counseling; 97.033, Disaster Legal Services; 97.034, Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 97.048, Disaster Housing Assistance to Individuals and 
Households In Presidentially Declared Disaster Areas; 97.049, Presidentially Declared Disaster 
Assistance - Disaster Housing Operations for Individuals and Households; 97.050 Presidentially 
Declared Disaster Assistance to Individuals and Households - Other Needs; 97.036, Disaster Grants 
- Public Assistance (Presidentially Declared Disasters); 97.039, Hazard Mitigation Grant. 
/s/ 
_______________________________________ 
W. Craig Fugate, 
Administrator,  
Federal Emergency Management Agency. 
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Amendment No. 2 

Main Content  
Date of Notice:  
Tuesday, June 9, 2015 
Billing Code 9111-23-P 
DEPARTMENT OF HOMELAND SECURITY 
Federal Emergency Management Agency 
[Internal Agency Docket No. FEMA-4223-DR] 
Docket ID FEMA-2015-0002 
Texas; Amendment No. 2 to Notice of a Major Disaster Declaration 
AGENCY:  Federal Emergency Management Agency, DHS. 
ACTION:  Notice. 
SUMMARY:  This notice amends the notice of a major disaster declaration for the State of Texas 
(FEMA-4223-DR), dated 
May 29, 2015, and related determinations. 
EFFECTIVE DATE: June 9, 2015. 
FOR FURTHER INFORMATION CONTACT:  Dean Webster, Office of Response and Recovery, 
Federal Emergency Management Agency, 500 C Street, SW, Washington, DC 20472, (202) 646-
2833. 
SUPPLEMENTARY INFORMATION:  The notice of a major disaster declaration for the State of 
Texas is hereby amended to include the following areas among those areas determined to have 
been adversely affected by the event declared a major disaster by the President in his declaration of 
May 29, 2015. 

Angelina, Archer, Atascosa, Baylor, Bowie, Burleson, Cass, Cherokee, Clay, Comal, 
Comanche, Fannin, Fayette, Garza, Gillespie, Grayson, Harrison, Hood, Houston, Jasper, 
Kaufman, Kendall, Lamar, Lee, Liberty, Lynn, Madison, Nacogdoches, Newton, Polk, 
Refugio, Sabine, San Jacinto, Tyler, Uvalde, Walker, Wharton, Wilson, and Zavala Counties 
for Public Assistance. 
Bastrop, Blanco, Caldwell, Denton, Henderson, Johnson, Milam, Montague, Rusk, Travis, 
Williamson and Wise Counties for Public Assistance (already designated for Individual 
Assistance). 

The following Catalog of Federal Domestic Assistance Numbers (CFDA) are to be used for reporting 
and drawing funds: 97.030, Community Disaster Loans; 97.031, Cora Brown Fund; 97.032, Crisis 
Counseling; 97.033, Disaster Legal Services; 97.034, Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 97.048, Disaster Housing Assistance to Individuals and 
Households In Presidentially Declared Disaster Areas; 97.049, Presidentially Declared Disaster 
Assistance - Disaster Housing Operations for Individuals and Households; 97.050 Presidentially 
Declared Disaster Assistance to Individuals and Households - Other Needs; 97.036, Disaster Grants 
- Public Assistance (Presidentially Declared Disasters); 97.039, Hazard Mitigation Grant. 
/s/ 
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action regarding a Placed in Service deadline extension for a 
Development located in a major disaster area as allowed under Section 6 of IRS Revenue Procedure 2014-49 
for Mariposa at Pecan Park (HTC # 13144). 

 
RECOMMENDED ACTION 

 
WHEREAS, Mariposa Pecan Park LP (“Development Owner”) was allocated $1,405,352 in 
9% Housing Tax Credits in 2013 to construct Mariposa at Pecan Park (the “Development”), 
an elderly development consisting of 180 new multifamily units in La Porte, Harris County; 
 
WHEREAS, the Development Owner is required by the Carryover Allocation Agreement 
and Internal Revenue Code §42(h)(1) to place each building in service by no later than 
December 31, 2015; 
 
WHEREAS, IRS Revenue Procedure 2014-49, allows for and the Development Owner is 
requesting an extension to the placed in service deadline because the buildings are located in 
a major disaster area declared a major disaster area during the 2-year period described in 
§42(h)(1)(E)(i) and the Development Owner plans to place the Development in service no 
later than December 31 of the year following the end of the 2-year period; 
 
WHEREAS, the Owner is requesting disaster relief in the form of an extension to the 
Development’s placed in service deadline from December 31, 2015 to March 1, 2015; 

 
WHEREAS, on Friday, May 29, 2015, initial notice was given that the President issued a 
major disaster declaration under the authority of the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act due to the excessive rain and flooding that ensued and the notice 
was amended on Friday, June 5, 2015, and on Tuesday, June 9, 2015, to include Harris 
County in a list of Texas counties eligible to receive individual and public assistance;   

 
WHEREAS, the Owner has indicated excessive rain and flooding has impacted 
construction crews, indicating that approximately 100 rain days have been documented 
which translates into over 150 days of lost productivity such that the Development may not 
be able to meet its December 31, 2015 deadline to place each building in service; 

 
WHEREAS, aside from delaying the availability of affordable units the requested changes 
do not negatively affect the Development or impact the long term viability of the transaction 
and the requested relief is commensurate with the delay which occurred and does not exceed 
the relief period specified in IRS Revenue Procedure 2014-49; and 
 
WHEREAS, under 10 TAC §10.405(d), staff has determined that Board approval is 
warranted based on the extenuating circumstances in the Owner’s request;   
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NOW, therefore, it is hereby 
 
RESOLVED, that the requested and recommended placed in service deadline extension is 
hereby approved and the Executive Director and his designees are each authorized, 
empowered, and directed to take all necessary action to effectuate the foregoing.   

 
BACKGROUND 

 
The Mariposa at Pecan Park was awarded credits in 2013 under the 9% Housing Tax Credit program.  The 
property is a 180 unit, elderly population, new construction property located in La Porte. The Owner, 
Mariposa Pecan Park LP and its Co-General Partners, Mariposa Pecan Park General Partner LLC, are 
owned and managed by Mariposa Pecan Park HUB Partner LLC, LRL Interest LLC and Laura Leshikar (a 
70% HUB Member) and SSFP Mariposa Pecan Park LLC, Stuart Shaw and family members. 
 
The Owner, on October 28, 2015, submitted a letter to the Department requesting an extension to the 
required placed in service date in accordance with IRC §42(h)(1) and the Development’s Carryover 
Allocation Agreement.  The Owner is seeking the relief under IRS Procedure Ruling 2007-54 (superseded 
and modified by IRS Procedure Ruling 2014-49) relating to Owners of low-income buildings and housing 
credit agencies of States in major disaster areas declared by the President.  
 
According to the Owner, approximately 100 total weather-related delays occurred between May 2014 and 
October, 2015, resulting into over 150 days of lost productivity on the job site. The Owner’s request states 
that the rain prevented the completion of site work, filling a detention pond, paving and slabs, all of which 
were on the critical path for completion of the Development. The extraordinary rain prevented a pond from 
being backfilled that was located under buildings 1 and 4. Once the pond was filled, 300+ piers had to be 
drilled under the building which again was delayed by the extraordinary rains. Framing on the second half of 
the project did not commence until June. While half of the project was proceeding well, the other half 
experienced significant delays from the rain because the piers and slabs could not be completed during the 
wet spring in a timely manner. 
 
The latest Construction Status Report submitted to the Department on October 8, 2015, reports that as of 
the period ending September 30, 2015, construction is approximately 82% complete. A field observation 
was conducted on the Development site on September 29, 2015, and the report states that the construction 
schedule is conservative and the December 31, 2015 Placed in Service deadline is still expected to be met. 
 
The Owner and general contractor are working diligently using additional crews, overtime, and other 
methods to improve on the schedule and meet the deadline. However, given the extenuating circumstances 
and extraordinary rain that has occurred, they want to plan for the worst case scenario. 
 
The Owner has referred in the request to the FEMA Notices of Major Disaster Declaration released on May 
29, 2015 as well as the amended notices released on June 5, 2015, and June 9, 2015, that confirm the 
President’s issuing of a major disaster declaration due to damage in the State of Texas resulting from severe 
storms, tornadoes, straight-line winds, and flooding during the period of May 4, 2015, and continuing under 
the authority of the Robert T. Stafford Disaster Relief and Emergency Assistance Act.  Harris County is 
listed on the declaration as a county designated by FEMA for Individual and Public Assistance under the 
President’s disaster declarations and therefore meet the requirements of Section 4 of the Revenue Ruling for 
purposes of determining whether the Owner is eligible to request relief provisions. 
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In accordance with IRS Revenue Procedure 2014-49, Section 6.03, as an Owner affected by Presidentially 
declared disaster, the Owner is requesting the Department’s approval for the carryover allocation relief.  The 
agency, as directed by the Procedure Ruling, may approve such relief only for projects whose Owners 
cannot reasonably satisfy the deadlines of §42(h)(1)(E) because of a disaster that led to a major disaster 
declaration under the Stafford Act.  The Department’s determination may be made on an individual project 
basis or the agency may determine, because of the extent of the damage in a major disaster area, that all 
Owners or a certain group of Owners in the major disaster area warrant the relief.  In accordance with 
Section 7.02, the agency has the discretion to provide less than the full amount of relief allowed or no relief 
based on all the facts and circumstances.  The Department will report any approved relief on the Form 
8610, due to the IRS on February 28th.   
 
Extension requests are normally considered under the Uniform Multifamily Rules, Subchapter E, 10 TAC § 
10.405(d); however, extensions are only considered in this section if the original deadline associated with 
carryover, the 10 Percent Test, or cost certification requirements will not be met.  The provisions in the 
Rule do not specifically address extensions to the placed in service deadline and the Department’s Carryover 
Allocation Agreement states that no extension of the deadline to place in service can be made.  In addition, 
staff has the ability, in accordance with provisions in 10 TAC § 10.405(d), to bring to the Board material 
determinations that warrant Board approval due to extraordinary circumstances such as those discussed 
above. 
 
Staff recommends approval of the extension request. 



9 0 1  M O P A C  E X P R E S S W A Y  S O U T H     B A R T O N  O A K S  P L A Z A  B U I L D I N G  I V S U I T E  1 8 0 A U S T I N ,  T E X A S  7 8 7 4 6  
T :  5 1 2 - 2 2 0 - 8 0 0 0      F :  5 1 2 - 3 2 9 - 9 0 0 2  

T O : LUCY TREVINO- TDHCA 

F R O M : STUART SHAW 

R E G A R D I N G : MARIPOSA APARTMENT HOMES AT PECAN PARK 
TDHCA #13144 
PLACED IN SERVICE DATE EXTENSION REQUEST 

D A T E : OCTOBER 27, 2015 

Dear Ms. Trevino, 

I am sending you the following request on behalf of the owner of Mariposa Apartment Homes at Pecan Park 
(MPP), TDHCA #13144, located in LaPorte, Harris County, Texas. MPP is located in the federally declared disaster 
area FEMA-4223-DR, Texas Disaster Declarationwhich allows relief, among many other forms of assistance, to the 
placed in service (PIS) deadline for affordable housing communities affected by the disaster.  

In May, Governor Greg Abbott requested a major disaster declaration due to severe storms, tornadoes, straight-
line winds, and flooding.  The federal government granted the request and declared the areas on the attached 
map as part of a federally declared disaster area.  Harris County is included in the area that is eligible for 
individual and public assistance.  MPP has experienced construction delays as a result of these storms and is in 
need of assistance.   

To date, MPP has experienced approximately 100 days of documented rain days (see attached) which translates 
into over 150 days of lost productivity on the job site.  The rain prevented the completion of site work, filling a 
detention pond, paving and slabs, all of which were on the critical path for completion of MPP.  The extraordinary 
rain prevented a pond from being backfilled that was located under buildings 1 and 4.  Once the pond was filled, 
300+ piers had to be drilled under the building which again were delayed by the extraordinary rains.  Framing on 
the second half of the project did not commence until June.  While half of the project was proceeding well, the 
other half experienced significant delays from the rain because the piers and slabs could not be completed during 
the wet spring in a timely manner.  The attached aerial photos detail the progress on the site from last fall 
through the summer.    

The general contractor has been working diligently with subcontractors to keep the project on schedule and is still 
working to meet the December 31, 2015 PIS deadline.  We take great pride in meeting the PIS deadline and are 
actively managing the schedule to meet the original PIS deadline.  We are hopeful that the the original PIS 
deadline can be met, but given the extenuating circumstances and extraordinary rain that has occurred at MPP 
we need to plan for the worst case scenario. 

In order to avoid an emergency request to the TDHCA in December, the MPP team respectfully requests an 
extension of the PIS deadline until  March 1, 2015  for MPP in accordance with the allowances provided by the 
federally declared disaster area.  If you have any questions, please contact Casey Bump in my office at 
512-220-9902.

Sincerely, 

Stuart Shaw 
Owner’s Representative 

Attachments 



RAIN	LOGS	



MPP Rain Log

DATE RAIN FALL IN INCHES
5/13/2014 2.25

5/14/2014 Mud

5/27/2014 2.25

5/28/2014 2.75

5/29/2014 0.5

6/24/2014 2

6/25/2014 1.5

6/26/2014 0.5

7/5/2014 1.25

7/17/2014 1.25

7/18/2014 0.4

7/23/2014 0.5

7/29/2014 1

7/31/2014 1.5

8/19/2014 0.5

8/28/2014 0.5

8/29/2014 0.5

8/30/2014 1.5

9/2/2014 0.25

9/6/2014 0.4

9/13/2014 1

9/18/2014 3.5

9/19/2014 4

9/20/2014 4

10/3/2014 1.5

10/4/2014 1

10/6/2014 1

10/8/2014 1

10/9/2014 0.25

10/13/2014 1.5

10/14/2014 1

11/6/2014 2.5

11/11/2014 0.25

11/13/2014 0.25

11/17/2014 2.5

11/21/2014 1.5

11/22/2014 1.5

12/1/2014 0.25

12/5/2014 0.33

12/8/2014 0.25



12/19/2014 3

12/23/2014 0.05

12/27/2014 2

1/2/2015 1

1/3/2015 2.5

1/9/2015 0.25

1/10/2015 1.5

1/15/2015 0.25

1/22/2015 4

1/23/2015 0.05

2/3/2015 0.25

2/5/2015 0.125

3/2/2015 0.25

3/9/2015 1.5



Weather History

Summary Log, Grouped by Date

 
   C o n s t r u c t i o n  
 

Mariposa Pecan Park Mariposa Pecan Park LPProject #  11-1822

3535 Canada Road

La Porte, TX 77581

Tel:  (512) 970-9480     Fax:  (512) 377-1651

Temp 1Date Temp 2 Temp 3 Precip Cumul Precip Wind Velocity Conditions

3/6/2015 59  0.00  0.00 Dry

No rain/mud

3/7/2015 40  0.00  0.00 Dry

, Overcast

3/9/2015 40  0.00  0.00 Dry

, Overcast

3/11/2015 54  0.00  0.00 Overcast, Overcast

3/11/2015 40  0.00  0.00 Dry

, Overcast

3/12/2015 56 57  1.50  1.50 Storm  1  1/2" rain by 7:30

Steady sprinkles

3/13/2015 57 57  0.50  2.00

Steady sprinkles this morning. Starting 

to clear at 8:45. 

 Overcast, Light Rain

3/14/2015 56 74  0.00  2.00 Sunny

3/16/2015 59 63  0.00  2.00 Overcast

3/17/2015 64 66  0.00  2.00 Overcast

3/18/2015 67 68  0.30  2.30 Overcast, Light Rain

3/19/2015 65 68  0.00  2.30 Overcast

3/20/2015 68 73  0.00  2.30 Overcast

3/21/2015 66 68  3.00  5.30 Overcast, Storm

3/22/2015 65 68  0.00  5.30 Overcast,

3/23/2015 56 68 72  0.00  5.30 Clear

3/24/2015 58 72 78  0.00  5.30 Clear

3/25/2015 59 74 78  0.00  5.30 Clear

3/26/2015 64 68 71  0.00  5.30 Light Rain/Windy

3/27/2015 54 72 77  0.00  5.30 Clear

3/28/2015 59  0.00  5.30 Clear

3/28/2015 57 63  0.00  5.30 Clear

3/29/2015 59 73 78  0.00  5.30 15mph Clear/Windy

3/30/2015 64 79  0.00  5.30 Partly Cloudy

3/31/2015 64 80  0.00  5.30 Partly Cloudy

4/1/2015 68 79  0.00  5.30 Partly Cloudy, Overcast

4/2/2015 68 78  0.00  5.30 Partly Cloudy, Overcast

4/3/2015 73 81  0.00  5.30 Overcast

4/4/2015 63 66  0.00  5.30 Cloudy

4/6/2015 69 75 81  0.00  5.30 Cloudy/Sunny

4/7/2015 73 82 84  0.00  5.30 Clear
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Summary Log, Grouped by Date

Temp 1Date Temp 2 Temp 3 Precip Cumul Precip Wind Velocity Conditions

4/8/2015 72 82 85  0.00  5.30 15mph Clear

4/9/2015 73 84 86  0.00  5.30 15mph Clear/, Partly Cloudy

4/10/2015 68 70  0.00  5.30 9mph Partly Cloudy/Rain

4/11/2015 72 76 73  0.50  5.80 9mph Overcast/rain late

4/12/2015 72 74 74  0.00  5.80 Partly Cloudy

4/13/2015 72 84  1.50  7.30 Morning:  Thunderstorms

Afternoon:  Partly Sunny

4/14/2015 70 76  1.00  8.30 Morning:  Cloudy, 10am Heavy 

Thunderstorms

RAIN OUT

4/15/2015 60 64  0.00  8.30 Partly cloudy

4/16/2015 70 75  0.50  8.80 Partly cloudy/Thunderstorms in PM

4/17/2015 68 73  0.00  8.80 Partly cloudy

4/18/2015 71 75  3.75  12.55 Overcast

4/20/2015 64 71  0.00  12.55 Partly cloudy

4/21/2015 61 73  0.00  12.55  Clear

4/22/2015 70 81  0.00  12.55 Partly Cloudy

4/23/2015 70 84  0.00  12.55 Partly Cloudy, Overcast

4/24/2015 73 83  0.00  12.55 Partly Cloudy, Overcast

4:30PM - Light rain

4/25/2015 73 80  0.20  12.75 Overcast, scattered showers

4/27/2015 68 72  0.30  13.05 Partly Cloudy, Overcast

4/28/2015 64 70  0.30  13.35 Partly Cloudy, Overcast

4/29/2015 49 72  0.00  13.35 Partly Cloudy, Overcast

4/30/2015 52 75  0.00  13.35 Clear

5/1/2015 63 68  0.00  13.35 Clear

5/4/2015 73 79  0.00  13.35 Clear

5/5/2015 76 79 81  0.00  13.35 25mph Overcast/windy

5/6/2015 74 81 83  0.00  13.35 15mph Overcast/windy

5/7/2015 75 81 85  0.00  13.35 8mph Clear/Light Wind

5/8/2015 78 83 87  0.00  13.35 10 Clear/Light Wind

5/9/2015 77 81  0.00  13.35 20mph Overcast/windy

5/11/2015 74 77  0.00  13.35 20mph Overcast/windy/rain

5/12/2015 70 72  1.75  15.10 5 Overcast/windy/rain

5/13/2015 70 82  4.00  19.10 5 Overcast/windy/

5/14/2015 70 82  0.00  19.10 5 Overcast/windy/

5/15/2015 70 79  0.00  27.10 5 Overcast/windy/

5/16/2015 72 82  0.00  27.10 5 Overcast/windy/

5/18/2015 73 80  3.75  30.85 Partly Cloudy

5/19/2015 75 80  0.00  30.85 Partly Cloudy, Overcast

5/20/2015 79 86  0.50  31.35 Partly Cloudy, Overcast, Rain

5/21/2015 76 83  0.20  31.55 Partly Cloudy, Overcast, Rain

5/22/2015 70 73  0.00  31.55 Partly Cloudy, Overcast

5/23/2015 76 82  0.00  31.55 Partly Cloudy, Overcast

5/26/2015 70 79 81  10.50  42.05 15mph Overcast/ cloudy

5/27/2015 71 78 84  0.75  42.80 5mph Rain early/, Clear
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Summary Log, Grouped by Date

Temp 1Date Temp 2 Temp 3 Precip Cumul Precip Wind Velocity Conditions

5/28/2015 70 82 88  0.00  42.80 5mph Clear

5/29/2015 76 83 87  0.50  43.30 Storms Early/Clear

5/30/2015 71 82  0.00  43.30 Clear

6/1/2015 70 73  0.00  43.30 Clear

6/2/2015 75 84  0.00  43.30 Clear

6/3/2015 76 88  0.00  43.30 Clear

6/4/2015 76 88  0.00  43.30 Clear

6/5/2015 78 91  0.00  43.30 Clear

6/6/2015 74 89  0.00  43.30 Clear

6/8/2015 74 92  0.00  43.30 Clear

6/8/2015 78 91  0.00  43.30 Clear

6/9/2015 78 85  0.16  43.46 Clear / slight rain

6/10/2015 78 89  0.00  43.46 Clear

6/11/2015 78 89  0.20  43.66 Clear/Scattered Showers

6/12/2015 78 91  0.10  43.76 Clear/Scattered Showers (pm)

6/13/2015 76 83  1.00  44.76 Rain

6/15/2015 78 81 86  3.50  48.26 10 mph Rain with periods of sun

6/16/2015 77 79  2.75  51.01 45mph WINDY& RAIN Tropical Storm

6/17/2015 79 81 89  1.50  52.51 25mph WINDY& RAIN Tropical Storm

6/18/2015 78 84 89  1.25  53.76 Rain / Clear

6/19/2015 77 89 93  0.00  53.76 Clear

6/22/2015 77 88 92  0.00  53.76 Clear

6/23/2015 76 94 86  0.00  53.76 Clear

6/24/2015 77 93 88  0.00  53.76 Clear

6/25/2015 81 89 92  0.00  53.76 Clear

6/26/2015 81 89 92  0.00  53.76 Clear, slight shower

6/27/2015 77 91  0.00  53.76 Clear

6/29/2015 80 90 92  0.00  53.76 Overcast

6/30/2015 77 91  0.50  54.26 Overcast, Rain

7/1/2015 80 88  0.50  54.76 Overcast, Rain

7/2/2015 81 90  0.00  54.76 Overcast

7/3/2015 81 90  0.00  54.76 Overcast

7/6/2015 81 90  0.00  54.76 Clear

7/7/2015 82 94  0.00  55.26 Clear

7/8/2015 81 95  0.00  55.26 Clear/hot

7/9/2015 78 93  0.00  55.26 Clear/hot

7/10/2015 76 95  0.00  55.26 Clear/hot

7/11/2015 78 94  0.00  55.26 Clear/hot

7/13/2015 76 94  0.00  55.26 Partly Sunny

7/14/2015 79 90  0.00  55.26 Sunny

7/15/2015 79 93  0.00  55.26 Sunny

7/16/2015 80 94  0.00  55.26 Sunny

7/17/2015 80 93  0.24  55.50 Sunny, Scattered Shower

7/20/2015 79 95  0.24  55.74 Sunny,

7/21/2015 79 93  0.24  55.98 Sunny, scattered showers

7/22/2015 78 93  0.00  55.98 Sunny
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Summary Log, Grouped by Date

Temp 1Date Temp 2 Temp 3 Precip Cumul Precip Wind Velocity Conditions

7/23/2015 78 95  0.00  55.98 Sunny

7/24/2015 77 95  0.04  56.02 Sunny and scattered showers

7/25/2015 79 97  0.00  56.02

Overcast

7/27/2015 80 93  0.00  56.02 Overcast

7/28/2015 82 91  0.00  56.02 Overcast

7/29/2015 82 91  0.00  56.02 Overcast

7/30/2015 81 97  0.00  56.02 Cloudy

7/31/2015 79 97  0.00  56.02 Cloudy

8/3/2015 80 96  0.00  56.02 Cloudy

8/4/2015 81 95  0.00  56.02 Cloudy

8/5/2015 80 95  0.00  56.02 Clear, slight pm shower

8/6/2015 82 99  0.00  56.02 Clear

8/7/2015 80 96  0.00  56.02 Clear

8/8/2015 79 97  0.00  56.02 Clear

8/10/2015 80 96  0.00  56.02 Clear

8/11/2015 83 103  0.00  56.02 Clear

8/12/2015 85 102  0.00  56.02 Clear

8/14/2015 78 101  0.00  56.02 Clear

8/17/2015 82 93  0.00  56.02 Overcast

8/18/2015 82 93  0.00  56.02 Overcast

8/19/2015 79 87  3.50  59.52 Overcast, Storm

8/20/2015 79 87  3.50  63.02 Overcast, Storm

8/21/2015 82 91  0.75  63.77 Overcast, Storm

8/22/2015 84 92  0.75  64.52 Overcast, Storm

8/24/2015 84 93  0.00  64.52 Overcast

8/26/2015 84 93  0.50  65.02 Overcast, Storm in PM

8/27/2015 85 93  0.00  65.02 Partly Cloudy

8/28/2015 73 89  0.00  65.02 Partly Cloudy

8/29/2015 73 89  0.00  65.02 Partly Cloudy

8/31/2015 87 93  0.00  65.02 Partly Cloudy

9/1/2015 74 85  0.75  65.77 Storm AM

Overcast Pm

9/2/2015 74 85  0.75  66.52 Storm AM

Overcast Pm

9/3/2015 84 91  0.00  66.52 Overcast

9/4/2015 85 90  0.00  66.52 Overcast

9/5/2015 70 89  0.75  67.27 Partly Cloudy

9/7/2015 85 90  0.00  67.27 Overcast

9/8/2015 85 90  0.00  67.27 Overcast

9/9/2015 88 92  0.00  67.27 Overcast

9/10/2015 88 92  0.75  68.02 Overcast, Storm

9/11/2015 75 83  0.00  68.02

9/14/2015 75 83  0.00  68.02

9/15/2015 76 87  0.00  68.02

9/16/2015 76 88  0.00  68.02

9/17/2015 70 91  0.00  68.02
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Summary Log, Grouped by Date

Temp 1Date Temp 2 Temp 3 Precip Cumul Precip Wind Velocity Conditions

9/21/2015 68 91  0.00  68.02

9/22/2015 68 91  0.00  68.02 Partly Cloudy

9/23/2015 73 89  0.00  68.02 Clear

9/24/2015 75 90  0.00  68.02 Clear

9/25/2015 79 89  0.00  68.02 Clear

9/26/2015 74 89  0.00  68.02 Clear

9/29/2015 79 89  0.00  68.02 Clear

9/30/2015 79 88  0.00  68.02 Clear

10/1/2015 65 87  0.00  68.02 Clear

10/5/2015 69 82  0.00  68.02 Clear

10/6/2015 70 86  0.00  68.02 Clear

10/7/2015 73 83  0.00  68.02 Clear

10/8/2015 74 83  0.00  68.02 Clear

10/9/2015 74 87  0.00  68.02 Clear

10/10/2015 74 87  0.00  68.02 Clear

10/12/2015 75 88  0.00  68.02 Clear

10/13/2015 67 91  0.00  68.02 Clear

10/14/2015 70 89  0.00  68.02 Clear

10/15/2015 68 90  0.00  68.02 Clear

10/16/2015 66 90  0.00  68.02 Clear

10/19/2015 70 85  0.00  68.02 Clear

10/20/2015 72 86  0.30  68.32 Overcast

10/21/2015 72 86  0.00  68.32 Overcast

10/22/2015 74 88  0.00  68.32 Overcast

10/23/2015 70 84  0.00  68.32 Overcast

10/24/2015 72 86  0.05  68.37 Overcast, Rain

10/26/2015 72 86  0.05  68.42 Overcast

10/27/2015 72 86  0.05  68.47 Overcast



AERIAL	PHOTOS	
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action regarding a Placed in Service deadline extension for a 
Development located in a major disaster area as allowed under Section 6 of IRS Revenue Procedure 2014-49 
for Mariposa at Elk Drive (HTC # 13145) 

 
RECOMMENDED ACTION 

 
WHEREAS, Mariposa Elk Drive LP (the “Development Owner”) was allocated $1,395,438 
in 9% Housing Tax Credits in 2013 to construct Mariposa at Elk Drive (the 
“Development”), a development consisting of 180 new multifamily units in Burleson;  
 
WHEREAS, the Development Owner is required by the Carryover Allocation Agreement 
to place all Units in service no later than December 31, 2015, and required by Internal 
Revenue Code §42(h)(1) to place each building in service by no later than December 31, 
2015; 
 
WHEREAS, IRS Revenue Procedure 2014-49 allows for and the Development Owner is 
requesting an extension to the placed in service deadline because the buildings are located in 
and impacted by a major disaster area, as declared by the President, during the 2-year period 
described in §42(h)(1)(E)(i) as long as the Development Owner plans to place the 
Development in service no later than December 31 of the year following the end of the 2-
year period; 
 
WHEREAS, on Friday, May 29, 2015, initial notice was given that the President issued a 
major disaster declaration under the authority of the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act due to the excessive rain and flooding that ensued, and the notice 
was amended on Friday, June 5, 2015 and on Tuesday, June 9, 2015, to include Johnson 
County in a list of Texas counties eligible to receive individual and public assistance;   
 
WHEREAS, the Owner has indicated that severe storms impacted construction crews on 
the Development during the construction phase and delayed construction progress, which 
has created overall delays in Development completion such that the Development may not 
be able to meet its December 31, 2015 deadline to place each building in service;  
 
WHEREAS, the Owner is requesting disaster relief in the form of a three-month extension 
to the Development’s placed in service deadline of December 31, 2015; 

 
WHEREAS, aside from delaying the availability of affordable units, the requested changes 
do not negatively affect the Development or impact the long term viability of the 
transaction, and the requested relief is commensurate with the delay which occurred and 
does not exceed the relief period specified in IRS Revenue Procedure 2014-49; and 
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WHEREAS, under 10 TAC §10.405(d), staff has determined that Board approval is 
warranted based on the extenuating circumstances in the Owner’s request;   
 
NOW, therefore, it is hereby 
 
RESOLVED, that a three month extension of the placed in service deadline is hereby 
approved and the Executive Director and his designees are each authorized, empowered, 
and directed to take all necessary action to effectuate the foregoing.  

 
BACKGROUND 

 
Mariposa at Elk Drive was awarded credits in 2013 under the 9% Housing Tax Credit program.  The 
property is a 180-unit, elderly, new construction property located in Burleson in Johnson County.  The 
Owner, Mariposa Elk Drive LP and its General Partner, Mariposa Elk Drive General Partner LLC, are 
ultimately owned and managed by Laura Leshikar and Stuart Shaw. 
 
On October 28, 2015, the Owner submitted a letter dated October 27, 2015 to the Department, requesting a 
three-month extension to the date that the Owner is required to place each building and unit in service in 
accordance with IRC §42(h)(1) and the Development’s Carryover Allocation Agreement, respectively.  The 
Owner is seeking the relief under IRS Revenue Procedure 2007-54 (superseded and modified by IRS 
Revenue Procedure 2014-49) relating to Owners of low-income buildings and housing credit agencies of 
States in major disaster areas declared by the President.  
 
The construction contract dated September 1, 2014 projected a 435-day (approximately 14 months) 
construction duration with commencement on September 1, 2014 and substantial completion on November 
9, 2015. However, according to the Owner, there were over 54 days of documented rain days, which 
translates to over 100 days of lost productivity on the job site. The Owner indicated that rain prevented the 
completion of site work, paving and slabs, which were critical for construction completion. Framing began 
later than expected and significant progress was also prevented by rain. The Owner also pointed out that 
once the rain slowed, work in the region overlapped and this placed a strain on the workforce. The rain also 
delayed the grading work at the development site, which prevented the Owner from submitting the request 
for a Letter of Map Revision (“LOMR”) to FEMA. The City of Burleson requires that the LOMR be in 
place before certificates of occupancy can be issued for the two buildings in the reclaimed flood plain. The 
LOMR was requested in June of 2015 and is expected to be issued by December of 2015. The Owner is 
hopeful that the December 31, 2015 placement in service deadline can be met but is requesting this 
extension now to avoid a possible emergency request in December.  
 
The most recent construction progress report, dated October 8, 2015, from CA Partners, Inc. states that the 
updated and revised construction schedule as of April 28, 2015 indicates a substantial completion date of 
November 26, 2015, but based on the observations of the inspector, the completion dates appear to be 
aggressive at the current stage of construction. CA Partners, Inc. anticipates a final completion date in mid 
December 2015 to be more reasonable. 
 
The Owner has submitted evidence that Johnson County is included in the area that is eligible for individual 
and public assistance. Staff verified that the FEMA Notices of Major Disaster Declaration released on May 
29, 2015, as well as the amended notices released on June 5, 2015, and June 9, 2015, confirm the President’s 
issuing of a major disaster declaration due to damage in the State of Texas resulting from severe storms, 
tornadoes, straight-line winds, and flooding during the period of May 4, 2015, and continuing under the 
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authority of the Robert T. Stafford Disaster Relief and Emergency Assistance Act.  The amended notices 
released on June 5, 2015, and June 9, 2015, included Johnson County as a county designated by FEMA for 
Individual and Public Assistance under the President’s disaster declarations and therefore meet the 
requirements of Section 4 of the Revenue Procedure for purposes of determining whether the Owner is 
eligible to request relief provisions. 
 
In accordance with IRS Revenue Procedure 2014-49, Section 6.03, as an Owner affected by a Presidentially 
declared disaster, the Owner is requesting the Department’s approval for the carryover allocation relief.  The 
agency, as directed by the Procedure, may approve such relief only for projects whose Owners cannot 
reasonably satisfy the deadlines of §42(h)(1)(E) because of an event or series of events that led to a major 
disaster declaration under the Stafford Act.  The agency’s determination may be made on an individual 
project basis or the agency may determine, because of the extent of the damage in a major disaster area, that 
all Owners or a certain group of Owners in the major disaster area warrant the relief.  In accordance with 
Section 7.02, the agency has the discretion to provide less than the full amount of relief allowed or no relief 
based on all the facts and circumstances.  The Department will report any approved relief on the Form 8610 
due to the IRS on February 28th.   
 
The Owner has indicated that they are making all efforts to still meet the current deadline.  Staff is 
recommending a three month extension. 
 
Extension requests are normally considered under the Uniform Multifamily Rules, Subchapter E, 10 TAC 
§10.405(d); however, extensions are only considered in this section if the original deadline associated with 
carryover, the 10 Percent Test, or cost certification requirements will not be met.  The provisions in the 
Rule do not specifically address extensions to the placed in service deadline, and the Department’s 
Carryover Allocation Agreement states that no extension of the deadline to place in service can be made.  
The IRS, however, provides for the subject disaster related extension.  Staff has the ability, in accordance 
with provisions in 10 TAC §10.405(d), to bring to the Board material determinations that warrant Board 
approval due to extraordinary circumstances such as those discussed above. 
 
Staff recommends approval of the extension request, as presented herein. 
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T O : ROSALIO BANUELOS - TDHCA 
 
 
F R O M : STUART SHAW 
 
 
R E G A R D I N G : MARIPOSA APARTMENT HOMES AT ELK DRIVE 
 TDHCA #13145 
 PLACED IN SERVICE DATE EXTENSION REQUEST 
 
 
D A T E : OCTOBER 27, 2015 
 
               
 
Dear Mr. Banuelos, 
 
I am sending you the following request on behalf of the owner of Mariposa Apartment Homes at Elk Drive 
(MED), TDHCA #13145, located in Burleson, Johnson County, Texas. MED is located in the federally 
declared disaster area (FEMA-4223-DR, Texas Disaster Declaration) which allows relief, among many 
other forms of assistance, to the placed in service (PIS) deadline for affordable housing communities 
affected by the disaster.  
 
In May, Governor Greg Abbott requested a major disaster declaration due to severe storms, tornadoes, 
straight-line winds, and flooding.  The federal government granted the request and declared the areas on 
the attached map as part of a federally declared disaster area.  Johnson County is included in the area 
that is eligible for individual and public assistance.  MED has experienced construction delays as a result 
of these storms and is in need of assistance.   
 
To date, MED has experienced over 54 days of documented rain days (see attached) which translates 
into over 100 days of lost productivity on the job site.  The rain prevented the completion of site work, 
paving and slabs, all of which were on the critical path for completion of MED.  The attached aerial 
photos detail progress made during the spring and leading into the summer months.  Once framing 
began in the spring, which was much later than expected, rain delays continued and prevented significant 
progress.  While there were localized delays as a result of rain at MED, subcontractors working in the 
area also experienced delays.  The extraordinary rains caused existing work in the region to overlap and 
subcontractors were prevented from staging their work.  Once the rains slowed, subcontractors found 
themselves with jobs that were now competing for workers and time which put a tremendous strain on 
the workforce.  MED has been able to maintain onsite workers, but not at the levels needed to completely 
overcome the delays caused by the rains.  Finally, the rains prevented completion of site work and, in 
return, submission of a Letter of Map Revision (LOMR) to FEMA.  The City of Burleson requires that the 
LOMR be in place before Certificates of Occupancy can be issued for buildings in the reclaimed flood 
plain.  The LOMR submission was delayed because of the inability to complete site work due to muddy 
conditions.  The LOMR request was submitted in June and is currently being processed with an outside 
date of approval of December 2015 (see attached correspondence).  While we expect the LOMR in 
November, delays associated with the flooding in the region could delay processing by FEMA.   
 
The general contractor has been working diligently with subcontractors to keep the project on schedule 
and is still working to meet the December 31, 2015 PIS deadline.  We take great pride in meeting the PIS 
deadline and are actively managing the schedule to meet the original PIS deadline.  We are hopeful that 
the the original PIS deadline can be met, but given the extenuating circumstances and extraordinary rain 
that has occurred at MED we need to plan for the worst case scenario. 
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In order to avoid an emergency request to the TDHCA in December the MED team respectfully requests 
an extension to the PIS deadline until March 31, 2016 for MED in accordance with the allowances 
provided by the federally declared disaster area.  If you have any questions, please contact Casey Bump 
in my office at 512-220-9902. 
 
Sincerely, 
 
 
 
Stuart Shaw 
Owner’s Representative 
 
Attachments 
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RAIN	LOGS	



Date MED BURLESON CONSTRUCTION LOG Site Conditions Personnel Temp Rain

9/2/2014
 survey to stake property lines.  Got with gas company on easement restrictions. Co-op
about posible temp power 78*-96*

9/3/2014 Silt fence install. get bids on stripers and temp fence pricing 77*-97*
9/4/2014 Continue silt fence install.  order rock for entrances through erosion sub. 75*-97*

9/5/2014
Finish silt fence.  worked on entrances via survey and erosion sub.  Talked to oncor on
site to establish where power would be sourced from 73*-96*

9/8/2014
Met with striper on jobsite for bid on Elk Dr striping of lanes per city before work was to
be done! Damp Sunny 73*-95* .10"

9/9/2014 Rock entrance instalation
9/10/2014 Find pricing for mobile offfice, dumpster, portable restrooms.
9/11/2014 Fence istallation
9/12/2014 Fence istallation, paid for permits and recieved the stamped prints from city.
9/15/2014 Maintain upkeep of jobsite.  Got with Cain to insure we get more fence on site.
9/16/2014 contacted Cain and scheduled fence crew to come back out. Sunny
9/17/2014 Austin Trip Sunny
9/18/2014 navigate Smartsheet and training Sunny
9/19/2014 Heavy equipment delivered for dirt work. Mist to partly cloudy 4 68-84

9/22/2014 Site clearing began.  On site soil samples taken.  Talked to Midtream. Nice and sunny 6 74-88

9/23/2014
Site clearing continued.  Co-Op meeting for temp power. Job office delivered. Met with
Noe from Big Star. sunny and dry 12 54-84

9/24/2014
Continued site clearing.  Met with loval vendors. Terracon meeting. Sanco erosion
control check sunny and dry 14 60-88

9/25/2014 Exporting site spoils.  Prep for front entrance. Cleaned site. Furniture arrived. sunny and dry 16 62-88
9/26/2014 Proof rolled building pads. finshed temp front entrance. sunny and dry 16 62-90

9/29/2014
Building pad site at building 1 .  Cleaned up around jobsite. More testing to be done with
terracon. sunny and dry 12 64-90

9/30/3014
Density testing for pad sites.  Common brought in for for non structural areas.  Medical
cabinet replenished sunny and dry 17 67-95

10/1/2014
Density testing for pad sites.  Common brought in for for non structural areas. Survey
for pavement grades. sunny and dry 20 75-94

10/2/2014
Common fill for landscape area. Met with vendors for open top dumpsters.  Waiting on
select. sunny/Rain late 18 75-95

10/3/2014
Importing dirt for landscape.  Terracon tests for building 1 pad failed for select fill.
Bringing in a roller on Saturday. sunny 20 55-84

10/4/2014 Sheep foot rolled building 1 pad. Met with Terracon.  Ready for select fill Monday. sunny 3 60-84

10/6/2014
Moisture and Density passed for pads 1 and 2.  Cutting in pavement.  Importing select
fill. sunny 18 75-87

10/7/2014 Finishing select fill for pad 1 & 2.  General fill for pad 3. sunny 18 75-95

10/8/2014
Rough grade for pavement.  Terracon doing densities for lifts. United Co-op started
hand digging for pole locations.  Swpps inpection passed. sunny 18 75-90

10/9/2014
Pads 1 and 2 need cutting for exact elevations. Power poles set by Co-Op.  After
density test in the morning, select fill to begin on pad 3. sunny 16 76-93

10/10/2014
First lift for select fill passed density test.  Rough grade on street contiued.  Common fill
imported. sunny 16 76-93

10/13/2014 Rained out.  Called Cain to reinforce wind screen.
cool and muddy, very

windy 4 60 1.5

10/14/2014
Rolled building pad 4. Passed density. Ready for first lift. Ground is dryed. Common for
lifts will be here tomorrow. sunny, windy, cool 4 50-76

10/15/2014
Continued grading.  Common fill has yet to be brought in this week due to wetness at
the source site. sunny, dry 7 50-78

10/16/2014
Buildind 1 ready for blue tops.  Continueing lifts for building 4.  Rumsey began
mobilizing for utlities.  Survey for utlities.  Common fill imported. sunny, dry 16 55-87

10/17/2014 Lifts for building four continued.  Blue tops for building one. sunny and dry 25 60-85

10/20/2014 Lifts for building 4.  Batter boards for building 1,2,3.  Utilities for sewer dug. sunny and dry 30 60-85

10/21/2014
Lifts for building four continued.  Select fill to begin tomorrow.  Met with Randy and Jade
concerning wages.  Utilies for sewage being put in. sunny and dry 21 60-80

10/22/2014
Utilities continued, grading cont., last of common fill imported.  Select to begin Friday.
Survey buildings 1-3. Swept easement due to track out.. sunny and dry 18 62-80

10/23/2014 Survey, Batter boards, utilities. Utilities inspection passed!  began back fill. sunny and dry 14 65-80
10/24/2014 Batter boards for buliding 3.  Back fill continued. Waiting for select fill on Monday. sunny and dry 10 65-85



Date MED BURLESON CONSTRUCTION LOG Site Conditions Personnel Temp Rain
10/28/2014 Select fill grading for building 4. sunny and dry 5 65-85
10/29/2014 Blue top for pad 4. Utilities continued. sunny and dry 10 65-79
10/30/2014 Utlities continued.  Plumbing suplies dropped off. sunny and dry 10 65-78
10/31/2014 Utilities continued.  Prefab for plumbing sunny and dry 12 55-67

11/3/2014 Finished setting manholes.  Plan desrepancies. Laying waterlines. sunny and dry 10 52-70

11/4/2014
Water line inpection (passed).  Backfill on lines.  More waterlines to be completed.  Sign
installed. rain @10 am 1" 10 50 -70 1

11/5/2014 Rained out. Rained 1 1/2"  Muddy 4 55 0.5
11/6/2014 Water line continued to be laid. muddy, sunny 5 48-68
11/7/2014 Water line continued to be laid. muddy,sunny 5 37-67

11/10/2014
Survey for clubhouse and storm. Plumbers marked lines for pad 2.  Water lines continue
passing inspection at service. Little wet, sunny 15 50-82

11/11/2014
Continued survey for storm.  Plumber marked lines for pad 1.  Temp power pole
installed.  Imported fill. Cold, dry, windy 16 40-48

11/12/2014
Storm utilities continued.  Plumbers marking pad 1.  Temp pole passed inspection.
Temp pole scheduled. very cold, dry, windy 13 30-43

11/13/2014
Storm continued.  Plumber begin rough in for pad 1.  United Co-Op installed elect.
meter. Cold, dry, windy 16 29-38

11/14/2014 Storm continued.  Plumber begin rough in for pad 1.  Precon with ATT. Cold, dry, windy 17 30-45

11/17/2014 Storm continued.  Pad 1 rough for plumbing. cold, dry 15 25-38
11/18/2014 Storm continued.  Pad 1 rough for plumbing.  Inspection called for wed. cold, dry 15 27-38

11/19/2014
Storm continued.  Pad 1 rough in plumbing.  Met with rumsey grading foreman.
Grading to start Thurs. cold and dry 17 36-55

11/20/2014 Storm continued.  Pad 1 rough in plumbing. warm and dry 16 43-70
11/21/2014 Storm continued. Pad 1 rough in plumbing.  Meet with S&S.  Trench for T poles cloudy, dry 12 60-70

11/22/2014 lay water line to tie in to city.  Work on Hydrants for Elk Dr.  Digging plumbing on pad 1

sunny, wet 1 1/2" of
rain over the

weekend 13 40-65 0.5
11/23/2014 Connecting to the city sewage.  Digging on pad 3 for water lines. Digging manhole. wet 15 35-60
11/24/2014 Tied into to city sewage.  Manhole set. Backfill comenced. Wet 13 41-64

12/1/2014
Imported dirt for pavement.  Plumbing finishing rough for pad 1.  Inspection called for
tomorrow. semi-dry/cold 23 36-39

12/2/2014
Still didn't get plumbing inspection for Pad.  Continued plumbing on Pad 1C.  Tieing in
valve for city water. semi dry 23 45-60

12/3/2014
Partial plumbing inspection passed for pad 1A .  Backfill began.  Forms to start Monday
and Pad 1.  Lifts for east side of property for paving. semi dry 23 55-62

12/4/2014
Lifts continue for paving. Rough grading complete for pavement.  Survey to stake utliteis
and grading. Backfill continued for plumbing. damp 25 55-65

12/5/2014 Utilities continued.  Rough in plumbing for building 2. less than 1/4" rain 15 64-74

12/8/2014
Utilities continued at west side of site.  Passed plumb inspection 1A.Started setting
forms on building 1. dry 24 41-65

12/9/2014
Utilities continued at west side of site.  Forms continued to the clubhouse. plumbers
rough Pad 3. foggy, moist 26 39-64

12/10/2014 Utilities continued.  Pad 1 has passed all rough in plumbing and proceeded to build 2,3 foggy, moist 26 38-62
12/11/2014 utilities and service line being installed at build 4.  plumbing rough continued to build 3, cloudy, damp 26 52-65
12/12/2014 Utilities continued North property.  Plumbing inspection. Pumbing for building 3. dry 26 57-70

12/15/2014
Pad 4 survey for corners.  Plumber pulled stringlines bldg 4.  forms continued to building
2.  Digging for rough on bldg 4. dry 23 42-60

12/16/2014
Rough in plumbing for bldg 4.  trenching for beams on bldg 1  Utilities continued on
South property. dry 24 45-61

12/17/2014
Survey for front entrance.  Plumbing rough on bldg 4.  Trenched bldg 1A. and dug pit for
elevator. rain 1" 24 45-48 1

12/18/2014 Site too wet to work on.  Worked on culvert on Elk Dr.. wet 5 45-52
12/19/2014 Elevator inspection. Scheduled to pour Monday.  Worked on culvert on Elk Dr. wet,rain 1/2" 16 45-50 0.5

12/22/2014 Poured for elevator base.  Domestic line continued for utlities.  Pest control wet 22 45-62
12/23/2014 Rain, Cable delivered for pour on Monday.  Met with S&S concrete. 1" 7 42-45 1
12/24/2014 Forms continued.  Cable laid for pad 1a.  plumbing continued pad 4. wet 12 42-55



Date MED BURLESON CONSTRUCTION LOG Site Conditions Personnel Temp Rain

12/29/2014
Inspections for manholes, pad 1A prepour (elect.,cable, plumbing).  Pour will occur at 5
a.m. tomorrow. wet 32 31-62

12/30/2014 Forms continued in building 2. wet 14 42-50
12/31/2014 wet 16 31-22

1/1/2015 Happy New Years wet
1/2/2015 Rain wet 1' 1

1/5/2015 Inpected for second pour on building 1.  Retested chlorine in domestic lines. wet 17 24-46
1/6/2015 Poured concrete on Building 1b.  Continued forms on Building 2. wet 32 38-52

1/7/2015
Forms continued for building 2.  Grading for pavement began on the east side of
property. wet 15 34-34

1/8/2015
Forms continued for building 2.  Grading for pavement began on the east side of
property. wet 18 27-34

1/9/2015
Building 3 forms began.  Dig for elevator.  Grading subgrade and dirt imported.  Sleeves
dug. dry 21 27-33

1/12/2015 Forms for building 3 continued.  Fence to be relocated.
wet 3/4" of rain over

the week end 9 41-42

1/13/2015
Forms for building 3 continued.  Grading entrance for building 2 concrete pour tomorrow
a 2 a.m. wet 16 31-36

1/14/2015 Poured concrete on building 2.  Grading contiued. wet 52 35-41
1/15/2015 Setting forms on building 3.  Grading for pavement continued.  Survey for grading. wet 23 36-55

1/16/2015
Setting forms on building 3.  Grading for pavement continued.  Survey for grading.
Trenching for pour. wet 23 34-55

1/19/2015 Poured concrete on building 1b.  Grading continued. damp 44 34-64
1/20/2015 Grading for pavement.  Forms on building 1.  Lime tomorrow. Flood plain work. dry 22 28-70
1/21/2015 Mixing lime for pavement.  Trenching for pour for Building 1C.  Backfill fire risors. dry 34 43-59
1/22/2015 Rained out. wet 3/4" rain 3 46-39 0.75
1/23/2015 Laying cables for pad 1C.  To be poured next tuesday. Wet 15 42-48

1/26/2015 Trenching continued for 1C.  Cables laid and pad inspected.  Grading for pavement. wet 23 45-68
1/27/2015 Poured concrete.  Grading for pavement.  Forms for Building 3. dry 24 44-68
1/28/2015 Grading for pavement.  Forms for Building 3. Cables for Building fixed. dry 24 62-81
1/29/2015 Test Grading for pavement.  Forms for building 3.
1/30/2015 Poured concrete on building 3 pour 1.  Grading continued.

2/2/2015 rained out wet 0 24-45 0.5
2/3/2015 Set forms for paving. Forms on building 4.  Trenching on 3. Cable stressing. wet 3 34-54
2/4/2015 Contiued forms for paving. Forms for building 4 contiued.  Pumping water. wet 4 34-56
2/5/2015 Continued forms for paving.  Forms for building 4.  Pumping water. wet 2 24-50
2/6/2015 Poured 660yds of paving at construction entrance.  Grading continued. wet 2 34-55

2/9/2015 Grading and trenching contiued at building 3.  Forms on building 4 dry 2 42-72
2/10/2015 Forms continued building 4. dry 2 45-70
2/11/2015 trenched building 4. stressing cables. dry 2 42-72
2/12/2015 poured build 3b.  passed inspection on building 4 dry 3 42-72
2/13/2015 poured building 4a. fixed some broken sleeves. dry 3 42-76

2/16/2015 Lime and grade pavement. wet 2 30-36 .50"
2/17/2015 lime continued. Grading for pavement continued. damp 2 28-55
2/18/2015 Lime at fire lane Bldg 3 & entry- plumbing repair bldg 1- bake fill curbs by concrete sunny 18

2/19/2015
Lime at paving-utility repair inlet-set forms at Maint & garages-plumbing repairs bldg 1 -
Survey reset staking @ paving and Garages sunny 24 62*

2/20/2015 Grading and mixing lime. Fence installation. Compaction.  Security prep.  Light poles. Sunny 2 66*

2/23/2015 No work due to weather Ice 2 24*
2/24/2015 No work due to weather Ice/refreeze 2 30*
2/25/2015 Work began at 11am-dewater bldg 4 for pour on Fri- Elect working temp lighting. wet/mud/sun 6 .75"

2/26/2015
S&S dewater bldg 4 and Rumsey Bldg 1 paving- meeting with S&S and Rumsey on
forward progress on completion. mud/snow/wchill 4 36*-38*

2/27/2015 No work due to weather snow 2-4'' .50"



Date MED BURLESON CONSTRUCTION LOG Site Conditions Personnel Temp Rain

3/2/2015 S&S dewater bldg 4- tie steel for paving, Rumsey working dewater at Bld1
mud/.25 overnight

rain 8 35*-39* .25"
3/3/2015 S&S dewater bldg 4- tie steel for paving, Rumsey working dewater at Bld1 /Mud 23 40*-54*
3/4/2015 No work due to weather- delivery of window tape & primer Rain/Cold 4 40*-38* 1''
3/5/2015 No work due to weather freezing/sun 2 22*-38* .35''
3/6/2015 S&S concrete dewater bldg 4 & paving, garages- Survey for cut at back of property sun 12 29*-52*
3/7/2015 S&S Concrete dewater bld 4 and install cable ready for in spection on Monday sun/over cast in PM 17 43*-64*

3/9/2015 No work due to overnight .25" of rain!!! - Rain all day 2 46*-62* .70"

3/10/2015
S&S Dewater and lime Bldg 4 and paving for pour-Rumsey worked 1/2 day on new
drainage elevations Overcast al day 21 50*-60*

3/11/2015
S&S Prep Bldg 4 for inspections and pour Fri./ Lime at paving and Maint/Garages for
pour on Sat Fog/cloudy/ Lt sun 24 48*-68*
TRANSITION TO PROLOG



Weather History

Summary Log, Grouped by Date

 
   C o n s t r u c t i o n  
 

Mariposa Elk Drive Mariposa Elk Drive LPProject #  13-1855

155 Elk Drive

Burleson, TX 76028

Tel:  (512) 970-9486     Fax:  (512) 377-1651

Temp 1Date Temp 2 Temp 3 Precip Cumul Precip Wind Velocity Conditions

3/6/2015 29 52  0.00  0.00 Sun

3/7/2015 29 52  0.00  0.00 Sun,

3/11/2015 42 65  0.12  0.12 Overcast, Clear

3/12/2015 50* 68*  0.00  0.12 AM Clouds/ PM Sun

3/13/2015 54* 64*  0.12  0.24 14 to 20 gust Cloudy all day, Light Rain

3/16/2015 59* 81*  0.00  0.24 14 to 20 gust Clear/sun

3/17/2015 58* 68*  0.00  0.24 AM , Overcast

PM Sun

3/18/2015 58* 68*  0.00  0.24 AM , Overcast

PM Sun

3/19/2015 61* 76*  0.00  0.24 AM , Overcast

PM Sun

3/20/2015 55* 53*  0.00  0.24 AM rain

PM rain

3/23/2015 57* 77*  0.75  0.99 Clear

3/24/2015 59* 83*  0.00  0.99 Clear

3/25/2015 59* 83*  0.00  0.99 Clear

3/26/2015 59* 83*  0.01  1.00 15-25 Clear/, Windy

Storm Wed night, light hail, blowing 

rain.

3/27/2015 46* 72*  0.00  1.00 5-10 Clear/, Windy

3/30/2015 64* 80*  0.00  1.00 3-8 Mostly Cloudy

3/31/2015 64* 85*  0.00  1.00 3-8  Clear

4/1/2015 64* 81*  0.00  1.00 3-8 Overcast/chance of rain over night

4/2/2015 68* 86*  0.00  1.00 3-8 Partly Cloudy

4/3/2015 56* 76*  0.00  1.00 3-8 Partly Cloudy

4/6/2015 67* 85*  0.75  1.75 3-8 Partly Cloudy

.75 rain over weekend

4/7/2015 70* 84*  0.75  2.50 3-8 Overcast

4/8/2015 67* 77*  0.25  2.75 15-25 Overcast/, Rain

.25 Rain/mud 

More rain expected tomorrow

4/9/2015 68* 85*  0.00  2.75 15-25 Overcast/, Clear

Rain expected overnight

4/10/2015 52* 71*  0.00  2.75 15-25 Overcast/, Clear

Rain expected overnight

4/13/2015 58* 74*  0.10  2.85 15-25 Overcast, Light Rain

4/14/2015 56* 62*  0.00  2.85 15-25 Partly Cloudy/cool

4/15/2015 58* 78*  0.00  2.85  Clear

4/16/2015 63* 75*  0.00  2.85 Overcast/ 100% RAIN EXPECTED 

OVER NIGHT

4/17/2015 63* 75*  0.00  2.85 Overcast/ 50% chance of rain

4/20/2015 63* 75*  1.75  4.60 Overcast 40% chance of rain

4/21/2015 63* 75*  0.00  4.60 30% rain in the morning, Overcast



Weather History
 

   C o n s t r u c t i o n  
 

Summary Log, Grouped by Date

Temp 1Date Temp 2 Temp 3 Precip Cumul Precip Wind Velocity Conditions

4/22/2015 63* 75*  0.00  4.60 30% rain in the morning, Overcast

4/23/2015 63* 75*  0.00  4.60 30% rain in the morning, Overcast

4/24/2015 51* 71*  1.25  5.85 Overcast 100% chance of rain in the 

afternoon.

4/27/2015 51* 71*  1.25  7.10 Overcast 100% chance of rain in the 

afternoon.

Rain Day

4/28/2015 46* 54*  0.60  7.70 Light Rain all day.

Rain day

4/29/2015 49* 77*  0.00  7.70 cool.

mud day

4/30/2015 49* 77*  0.00  7.70 cool.

mud day

5/1/2015 51* 82*  0.00  7.70  Clear

Still have Mud day

5/4/2015 66* 84*  0.00  7.70 5-10 Clear

5/5/2015 51* 82*  0.00  7.70  Clear

Still have Mud day

5/6/2015 67* 83*  0.25  7.95 Partly Cloudy

.25 rain over night

5/7/2015 67* 83*  1.25  9.20 Partly Cloudy

60% chance of rain tonight,

Light Rain today in the am

Mud Day

5/8/2015 67* 83*  0.00  9.20 Partly Cloudy

60% chance of rain tonight,

Light Rain today in the am

Mud Day

4.0 earthquake

5/11/2015 59* 73*  3.25  12.45 Partly Cloudy/Clear

3.25 in. of rain over the weekend

Mud Day/water standing at bldgs

5/12/2015 60 73*  0.15  12.60 Rain

Mud Day/water standing at bldgs

5/13/2015 60 73*  0.15  12.75 Rain

Mud Day/water standing at bldgs

5/14/2015 60 73*  0.75  13.50 Rain

Mud Day/water standing at bldgs

5/15/2015 70* 79*  0.00  13.50

Mud Day/water standing at bldgs ,, 

Partly Cloudy

5/18/2015 65* 89*  1.75  15.25 Rain over the weekend 1.75

Mud Day/water standing at bldgs

5/19/2015 70* 80*  0.00  15.25 Rain in the afternoon

Mud Day/water standing at bldgs

5/20/2015 69* 86*  0.60  15.85 Clear

Mud Day/water standing at bldgs

5/21/2015 54 56 60  1.00  16.85 Rain

5/22/2015 60* 72*  0.25  17.10 Light Rain

Rain and flooding expected over the 

weekend

.25 rain through out the day,

5/25/2015 63* 78*  3.25  20.35 Heavy rain at 2pm

Rain and flooding expected through 

out the day

5/26/2015 66* 78*  0.25  20.60 .25" of rain over night

Overcast



Weather History
 

   C o n s t r u c t i o n  
 

Summary Log, Grouped by Date

Temp 1Date Temp 2 Temp 3 Precip Cumul Precip Wind Velocity Conditions

5/27/2015 60* 83*  0.35  20.95 .35" of rain overnight

Clear

Rain expected overnight

5/28/2015 68* 81*  0.00  20.95 Clear

 100% Rain expected overnight

5/29/2015 68* 81*  3.50  24.45 3.50 in of rain overnight

100% Rain expected overnight, 

Overcast

6/1/2015 57* 87*  0.50  24.95  Clear

,50" over the weekend

6/2/2015 66* 90*  0.00  24.95  Clear

6/3/2015 79* 90*  0.00  24.95  Clear

6/4/2015 68* 91*  0.00  24.95  Clear

6/5/2015 68* 91*  0.00  24.95  Clear

6/8/2015 70* 95*  0.00  24.95  Clear, Overcast

6/9/2015 71* 98*  0.00  24.95  Clear,

6/10/2015 71* 98*  0.00  24.95  Clear,

6/11/2015 73* 93*  0.00  24.95  Clear,

6/12/2015 73* 93*  0.00  24.95  Clear, 

20% chance of rain through the night

6/15/2015 73* 93*  0.00  24.95 Overcast

30% chance of rain through the night 

80% tomorrow,

6/16/2015 73* 93*  0.00  24.95 Light Rain off and on all day

7in of rain expected

6/17/2015 72* 79*  3.50  28.45 Storm all day

6/18/2015 72* 95*  0.00  28.45 Clear

6/19/2015 73* 93*  0.00  28.45 Clear

6/22/2015 70* 93*  0.00  28.45 Clear

6/23/2015 72* 94*  0.00  28.45 Clear

6/24/2015 70* 93*  0.00  28.45 Clear

6/25/2015 73* 95*  0.00  28.45 Clear

6/26/2015 72* 95*  0.00  28.45 Clear

6/29/2015 73* 96*  1.00  29.45 Clear

6/30/2015 72* 95*  0.50  29.95 Clear

7/1/2015 73* 96*  0.50  30.45 Clear

7/2/2015 71* 92*  0.00  30.45 Clear

7/3/2015 76* 93*  0.00  30.45 Clear

7/6/2015 76* 92*  0.00  30.45 Clear

7/7/2015 76* 88*  0.00  30.45

, Overcast

rain expected over night

7/8/2015 74* 88*  0.00  30.45 overcast/, Light Rain

7/9/2015 71* 92*  0.00  30.45 Clear

7/10/2015 72* 93*  0.00  30.45 Clear

7/13/2015 76* 99*  0.00  30.45 Clear

7/14/2015 76* 99*  0.00  30.45 Clear

7/15/2015 76* 99*  0.00  30.45 Clear

7/16/2015 75* 97*  0.00  30.45 Clear

7/17/2015 76* 97*  0.00  30.45 Clear

7/20/2015 76* 99*  0.00  30.45 Clear



Weather History
 

   C o n s t r u c t i o n  
 

Summary Log, Grouped by Date

Temp 1Date Temp 2 Temp 3 Precip Cumul Precip Wind Velocity Conditions

7/21/2015 77* 106*  0.00  30.45 Clear

7/22/2015 77* 99*  0.00  30.45 Clear

7/24/2015 81* 100  0.00  30.45 Clear

7/27/2015 81* 100  0.00  30.45 Clear

7/28/2015 78* 102  0.00  30.45 Clear

7/29/2015 78* 102  0.00  30.45 Clear

7/30/2015 78* 102  0.00  30.45 Clear

7/31/2015 78* 102  0.00  30.45 Clear

8/3/2015 78* 102  0.00  30.45 Clear

8/4/2015 78* 102  0.00  30.45 Clear

8/5/2015 78* 103  0.00  30.45 Clear

8/6/2015 78* 103  0.00  30.45 Clear

8/7/2015 78* 103  0.00  30.45 Clear

8/10/2015 73* 105*  0.00  30.45 Clear

8/11/2015 73* 105*  0.00  30.45 Clear

8/12/2015 75* 100*  0.00  30.45 Clear

8/13/2015 73* 100*  0.00  30.45 Clear

8/14/2015 75* 102*  0.00  30.45 Clear

8/17/2015 75* 102*  0.00  30.45 Clear

8/18/2015 77* 98*  0.00  30.45 Clear

8/19/2015 67* 96*  0.00  30.45 Clear

8/20/2015 67* 96*  0.00  30.45 Light Rain

8/21/2015 67* 96*  0.00  30.45 Light Rain

8/24/2015 71* 93*  0.25  30.70 Light Rain

8/25/2015 71* 93*  0.25  30.95 Overcast

8/26/2015 76* 95*  0.25  31.20 Clear

8/27/2015 76* 95*  0.25  31.45 Clear

8/31/2015 72* 95*  0.00  31.45 Clear

9/1/2015 70* 95*  0.00  31.45 Clear

9/2/2015 71* 94*  0.00  31.45 Clear

9/3/2015 74* 95*  0.00  31.45 Clear

9/4/2015 74* 95*  0.00  31.45 Clear

9/7/2015 74* 95*  0.00  31.45 Clear

9/8/2015 78* 99*  0.00  31.45 Clear

9/9/2015 74* 95*  1.25  32.70 Overcast

Rain overnight 1.25

9/10/2015 70* 92*  0.00  32.70 Clear

9/11/2015 67* 94*  0.00  32.70 Clear

9/14/2015 64* 90*  0.00  32.70 Clear

9/15/2015 72* 88*  0.00  32.70 Clear

9/16/2015 72* 88*  0.00  32.70 Clear

9/17/2015 72* 88*  0.00  32.70 Clear

9/18/2015 72* 88*  0.00  32.70 Clear

9/21/2015 72* 88*  0.00  32.70 Clear

9/22/2015 72* 88*  0.00  32.70 Clear

9/23/2015 72* 88*  0.00  32.70 Clear

9/24/2015 72* 88*  0.00  32.70 Clear



Weather History
 

   C o n s t r u c t i o n  
 

Summary Log, Grouped by Date

Temp 1Date Temp 2 Temp 3 Precip Cumul Precip Wind Velocity Conditions

9/25/2015 72* 88*  0.00  32.70 Clear

9/28/2015 72* 88*  0.00  32.70 Clear

9/29/2015 65* 91*  0.00  32.70 Clear

9/30/2015 65* 91*  0.00  32.70 Clear

10/1/2015 65* 91*  0.00  32.70 Clear

10/2/2015 65* 91*  0.00  32.70 Clear

10/5/2015 65* 91*  0.00  32.70 Clear

10/6/2015 55* 83*  0.00  32.70 Clear

10/7/2015 55* 83*  0.00  32.70 Clear

10/8/2015 55* 83*  0.00  32.70 Clear

10/9/2015 55* 83*  0.00  32.70 Clear

10/12/2015 55* 83*  0.00  32.70 Clear

10/13/2015 55* 83*  0.00  32.70 Clear

10/14/2015 53* 96*  0.00  32.70 Clear

10/15/2015 66* 81*  0.00  32.70 Clear

10/16/2015 56* 86*  0.00  32.70 Clear

10/19/2015 56* 86*  0.00  32.70 Clear

10/20/2015 56* 86*  0.00  32.70 Clear

10/21/2015 56* 86*  0.00  32.70 Overcast/Rain

10/22/2015 56* 86*  4.00  36.70 Overcast/Rain, Storm

10/23/2015 56* 86*  5.00  41.70 Rain all day! Will have more rain 

through the night!

Had 4" overnight and into Sat 24th 

morning

Rain Day !!!!!!!!
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LOMR	CORRESPONDENCE	



Casey Bump <casey@bonnercarrington.com>

MED Burleson LOMR

Tillison, Tiffany <Tiffany.Tillison@aecom.com> Wed, Oct 14, 2015 at 2:09 PM

To: Casey Bump <casey@bonnercarrington.com>

Cc: "Danny McFadden @PD" <dmcfadden@papedawson.com>

Mr. Bump,

 

The LOMR Case No 15‐06‐3404P, Mariposa Apartments is currently going through the QC checks before FEMA

approval. I do not have any updates beyond that, which is actually good news. This means that everything is

going smoothly through the process. If anything comes up during the QC checks, I will notify my contact

person immediately at Pape‐Dawson, which is Erin Stiggins.

 

FEMA has 90‐days from the last submittal of data. The 90‐day deadline for your LOMR is December 12, 2015. I

cannot guarantee that it will earlier than that, but my hope is that it definitely gets finished before then.

 

You are welcome to email me or call any time to request updates, but as long as it is going through the QC

process I won’t have much to add.

 

Thank you,

 

 

Tiffany Tillison

AECOM, a member of Compass PTS JV

D 972.735.7031

Tiffany.Tillison@aecom.com

 

AECOM

16000 Dallas Parkway, Suite 350

Dallas, Texas 75248

www.aecom.com

 

This email and any attachments contain AECOM confidential information that may be proprietary or privileged. If you receive this message



 
141 West Renfro 

Burleson, Texas  76028-4261 
817-447-5400 

Fax 817-426-0971 
www.burlesontx.com 

 
March 18, 2015 
 
Owner / Representative: 
Casey Bump 
Mariposa Elk Drive LP 
901 S Mopac Expwy, Bldg 4, Ste. 180 
Austin, Texas 78746 
  
RE:  Mariposa Apartment Homes 
 Letter of Map Revision - LOMR 
 
Dear Mr. Bump:   
 
The city has received and reviewed a flood study for the Mariposa Apartment 
Homes prepared by Pape-Dawson Engineers.   A flood study was prepared for 
the purpose of reclamation of a portion of the FEMA designation floodplain to 
facilitate the construction of the proposed apartment homes.   
 
Comments were provided during the commercial site plan review as well as the 
civil construction plan review, informing the applicant and the engineer of the 
City’s requirement per Section 6.4 of the City’s Subdivision and Development 
Ordinance that a certificate of occupancy shall not be granted for those 
residential buildings located within a FEMA designated floodplain, until a Letter of 
Map Revision (LOMR) is approved by FEMA. 
 
In an effort to not delay a certificate of occupancy for buildings the application for 
the LOMR should be submitted as soon as possible.  Please be aware that 
FEMA’s review and approval may take four to six months.  Attached is a copy of 
the approved commercial site plan indicating the two buildings that will be 
affected highlighted in yellow and shall not receive a certificate of occupancy until 
the approved LOMR is received from FEMA. 
 
 
Sincerely, 
 
 
 
Michelle McCullough, P.E., CFM 
Civil Engineer 
 
CC: file 
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action regarding a Placed in Service deadline extension for a 
Development located in a major disaster area as allowed under Section 6 of IRS Revenue Procedure 2014-49 
for Wynnewood Family Housing (HTC # 13234). 

 
RECOMMENDED ACTION 

 
WHEREAS, Wynnewood Family Housing, LP (the “Development Owner”) was allocated 
$1,928,670 in 9% Housing Tax Credits in 2013 to construct Wynnewood Family Housing 
(the “Development”), a development consisting of 161 new multifamily units in Dallas;  
 
WHEREAS, the Development Owner is required by the Carryover Allocation Agreement 
to place all Units in service no later than December 31, 2015 and required by IRS Code 
§42(h)(1) to place each building in service by no later than December 31, 2015; 
 
WHEREAS, IRS Revenue Procedure 2014-49 allows for and the Development Owner is 
requesting an extension to the placed in service deadline because the buildings are located in 
and impacted by a major disaster area, as declared by the President, during the 2-year period 
described in §42(h)(1)(E)(i), as long as the Development Owner plans to place the 
Development in service no later than December 31 of the year following the end of the 2-
year period; 
 
WHEREAS, on Friday, May 29, 2015, initial notice was given that the President issued a 
major disaster declaration under the authority of the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act due to the excessive rain and flooding that ensued, and the notice 
was amended on Tuesday, June 16, 2015, and on Wednesday, July 1, 2015, to include Dallas 
County in a list of Texas counties eligible to receive individual and public assistance;   
 
WHEREAS, the Owner has indicated that severe storms and flooding impacted 
construction crews on the Development during the construction phase and delayed 
construction progress, which has created overall delays in Development completion such 
that the Development may not be able to meet its December 31, 2015 deadline to place each 
building in service;  
 
WHEREAS, the Owner is requesting disaster relief in the form of a six month extension to 
the Development’s placed in service deadline of December 31, 2015; 

 
WHEREAS, aside from delaying the availability of affordable units, the requested changes 
do not negatively affect the Development or impact the long term viability of the 
transaction, and the requested relief is commensurate with the delay which occurred and 
does not exceed the relief period specified in IRS Revenue Procedure 2014-49; and 
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WHEREAS, under 10 TAC §10.405(d), staff has determined that Board approval is 
warranted based on the extenuating circumstances in the Owner’s request;   
 
NOW, therefore, it is hereby 
 
RESOLVED, that a three month extension with the further authorization for the Executive 
Director to grant an additional three month extension of the placed in service deadline is 
hereby approved and the Executive Director and his designees are each authorized, 
empowered, and directed to take all necessary action to effectuate the foregoing.   

 
BACKGROUND 

 
Wynnewood Family Housing (aka High Point Family Housing) was awarded credits in 2013 under the 9% 
Housing Tax Credit program.  The property is a 161-unit, general population, reconstruction property 
located in Dallas.  The Owner, Wynnewood Family Housing, LP and its General Partner, Wynnewood 
Family Housing GP, LLC, are owned and managed by Central Dallas Community Development 
Corporation, a non-profit corporation. 
 
On October 2, 2015, the Owner’s attorney submitted a letter to the Department requesting a six month 
extension to the date that the Owner is required to place each building and unit in service in accordance 
with IRC §42(h)(1) and the Development’s Carryover Allocation Agreement, respectively.  The Owner is 
seeking the relief under IRS Revenue Procedure 2007-54 (superseded and modified by IRS Revenue 
Procedure 2014-49) relating to Owners of low-income buildings and housing credit agencies of States in 
major disaster areas declared by the President.  
 
The Notice to Proceed was issued on July 8, 2014, and site work began on August 5, 2014. The construction 
contract projected substantial completion to be achieved no later than 488 days from the date of 
commencement. However, according to the Owner, 109 days of construction progress were lost as of the 
end of August 2015 due to the heavy rainfall received in Dallas County, and an additional 43 days were 
limited by weather conditions.  The Owner’s request states that the construction contract provided for 43 
days of bad weather that might halt construction. 
 
A construction progress report dated November 17, 2014, conducted by CA Partners, Inc., reflected an 
anticipated construction schedule of approximately 16 months (commencing in June 2014), which would 
place construction completion in October 2015. The construction progress report as of December 11, 2014 
indicated that, based on the Notice to Proceed dated July 8, 2014, construction completion would occur in 
November 2015. The report as of March 23, 2015 stated that onsite personnel indicated that muddy site 
conditions had slowed job progress over the past 30 to 60 days and also stated that Change Order No. 2 had 
increased the contract duration to December 15, 2015. As of May 15, 2015, the report indicated that work 
was approximately six weeks behind the projected completion date of December 15, 2015. However, the 
most recent report from CA Partners, Inc., as of September 24, 2015, states that the project was 
approximately 6-8 weeks behind schedule from the projected completion date of December 15, 2015 but 
also states that overall completion by late December 2015 was considered to be achievable given good 
weather and strong construction administration. As of September 24, 2015, the project was estimated to be 
approximately 68% complete. On October 21, 2015, the Owner stated that the project is 13 to 15 weeks 
behind schedule and that the project manager had resigned two weeks ago due to health conditions. A 13 to 
15 week delay would place construction completion in March 2016, but the Owner anticipates further delays 
due to the loss of the project manager and additional rain in the forecast. 
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The Owner has submitted verification of the FEMA Notices of Major Disaster Declaration released on May 
29, 2015 as well as the amended notices released on June 16, 2015, and July 1, 2015, that confirm the 
President’s issuing of a major disaster declaration due to damage in the State of Texas resulting from severe 
storms, tornadoes, straight-line winds, and flooding during the period of May 4, 2015 and continuing under 
the authority of the Robert T. Stafford Disaster Relief and Emergency Assistance Act.  The amended 
notices released on June 16, 2015, and July 1, 2015, included Dallas County as a county designated by 
FEMA for Individual and Public Assistance under the President’s disaster declarations and therefore meet 
the requirements of Section 4 of the Revenue Ruling for purposes of determining whether the Owner is 
eligible to request relief provisions. 
 
In accordance with IRS Revenue Procedure 2014-49, Section 6.03, as an Owner affected by Presidentially 
declared disaster, the Owner is requesting the Department’s approval for the carryover allocation relief.  The 
agency, as directed by the Procedure, may approve such relief only for projects whose Owners cannot 
reasonably satisfy the deadlines of §42(h)(1)(E) because of an event or series of events that led to a major 
disaster declaration under the Stafford Act.  The agency’s determination may be made on an individual 
project basis or the agency may determine, because of the extent of the damage in a major disaster area, that 
all Owners or a certain group of Owners in the major disaster area warrant the relief.  In accordance with 
Section 7.02, the agency has the discretion to provide less than the full amount of relief allowed or no relief 
based on all the facts and circumstances.  The Department will report any approved relief on the Form 8610 
due to the IRS on February 28th.  
 
The Owner has indicated that they are making all efforts to still meet the current deadline.  Therefore, staff 
is recommending a three month extension with an additional three months to address any further delays as 
determined to be necessary by the Executive Director.  
 
Extension requests are normally considered under the Uniform Multifamily Rules, Subchapter E, 10 TAC 
§10.405(d); however, extensions are only considered in this section if the original deadline associated with 
carryover, the 10 Percent Test, or cost certification requirements will not be met.  The provisions in the 
Rule do not specifically address extensions to the placed in service deadline, and the Department’s 
Carryover Allocation Agreement states that no extension of the deadline to place in service can be made.  
The IRS, however, provides for the subject disaster related extension.  Staff has the ability, in accordance 
with provisions in 10 TAC §10.405(d), to bring to the Board material determinations that warrant Board 
approval due to extraordinary circumstances such as those discussed above. 
 
Staff recommends approval of the extension request as presented herein. 
 



COATS ROSE
A Profesional Corporation

'I'AMrrrA A. DUL^
O¡r (louNsr,t.

tdula@coatsrosc,com
l)ircct Dial

(113) 6s3-7322
I)ircct liax

(713) rJ!ì()-:l91rJ

October 2,2015

By Email tg ros alio. b anuelos @.tdhca,s f_ate, uç. us_

TDI-ICA
221, F;ast 1 1 'r' Srreet
Austin, TX 78701

Attn: Rosalio Banuelos

RE: TDHCA # 13234; Wynnewood Family Housing, Dallas, Dallas County, Texas;
Request for Extension of Placed in Service Deadline Pursuant to Rev. Ptoc,2014-49,

Dear Rosalio:

This letter is written on behalf of Wynnewood Family Housing, LP ("Project Owner") in connection
with \X/ynnewood F-amily Housing (aka High Point Family Housing) (the "Project'). ïØe request
that the TDHCA grant to Project Owner a six (6) month extension of the Placed in Service
Deadline due to the Project being in afl area that suffered a Presidentially-declared Major Disaster
after. Catryover Allocation Agreement. The Project's Placed in Service Deadline is l)ecember 31,

2015. Up to a one (1) year extension is permitted by the Internal Revenue Service under Rev, Proc.
201,4-49 lcoov enclosed as Exhibit A).

Circu(nstanceg:
The Consttuction Contract fot the Project calls for substantial completion within 488 calendar days

from commencement (see pertinent pages attached as Exhiþit B), The Notice to Proceed was given
to ALTÂ Construction Management, LLC on July 8,2074 (see Exhibit C), and site work began on
the Ptoject on August 5,201.4. As of the end of August, 201.5, the \ùTeather Tracking report for the
Project (attached as Exhibit D) shows that construction had been halted at totøl of 152 days.

Additionally, construction hacl been hamp ered a total of 36 days as the tesult of weather, although
the site wâs not closed down on those days. The Construction Contract provided for 43 days of bad
weather that might halt construction. T'he result is that as of the encl of r{ugust,2015, there were
109 days when work was halted that were not contemplated by the Consftuction Contract and an

additional 43 days when the work that could be accomplished was limited by the weather conditions,

Another complicating factor is that the design of the Project required that the construct-ion crane for
the structutal gatage be moved into place before a portion of the site of Building 2 was accessible
fot commencement of construction, Weather clelays in the pouring of the concrete g rage sftucture

9 (ìrccnway l)laza, Surtc i100 l-louston,'l'exas 7704(r

Phonc: 71 3-651 -01 I 1 [¡ax: 713-657-0220
Wcb: rvrvrv,. coats rtìs-g,g-g1¡

HoustoN I Ausrrx I Derras I S,tN ANroNro I Nnw ORrn,rNs



Rosalio Banuelos, TDHCA
October 2,2015
Page 2

resulted in concomitant delays in beginning construction that pottion of Building 2, which included
16 of the 48 units in Building 2.

Rev. Proc. 2014-49 Provides Extension Where Maigr Disaster Has Occured:
Rev. Proc. 201,4-49 gives a ctedit agency the ability to extend a placed in service deadline for up to
one (1) year (until December 31" of the next succeeding year) if the city or county in which a project
is located is the subject of a Presidentially-declared N{ajor l)isaster that occurs after the Carryover
Allocation Agreement is filecl. 'Ihe Ploject is located in Dallas County, and Dallas County was the
subject of a Presidential Declaration of a Major f)isastçr for severe storms, tornadoes, straight-line
winds and flooding in an arca that includes Dallas County (F'EMA-2015-0002). The Initial Notice
has been amended twelve times, with Dallas County being added to the counties authorized for
Individual Assistance in Amendment No. 3, and for Public Âssistance in Amendment No. 6. The
incident period (the "Incident Period") during which the Major Disaster was determined to continue
was established as being May 4,201.5 through and including June 22,201,5 in Amendment No, 9.

(See Exhibit E for the Initial Notjce and Amendments 3, (r and 9,)

Comparing the Weather Tracking report for the Project with the Incident Period, it appears that of
the 50 calendar days included within the Incident Period, 28 were so inclement due to rain that
construction on the Project was halted, and there were four (4) additional days where the weather
substantially hindered construction.

Request fot Six 16) Month Extension Pursuant to Rev. Ptoc.2014-49;
The Internal Revenue Service has provided recourse when 90lo Housing'fax Credit developments
are delayed due to untoward events that are serious enough to result in a declared Major l)isaster
and the ability to meet the placed in service deadline is impaired, f'his is exactly the circumstance
for the Project, and we request that the TDHCA provide this recourse to the Project C)r.vner.

Although the Construction Contract contemplated and provided for "rain days" based upon the
customaq/ climate in the Dallas area, the construction period has been unusually inclement and
included a Major Disaster consisting of stotms, rzltn and flooding. Additionally, storms w-ith the
danget of lightning cause a prudent general contractor to halt çonstructir:n activities that might
endanger its workers. While the weather conditions that resultecl in construction delays for the
Project encompassed mote than the Incident Period, the Incident Pedod has contributed gteatþ to
the delay in consftuction. The original generous 488-day construction period has now expanded by
an additional l,09 days of requested extensions, making it unlikely that the Placed in Service Deadline
will be met.

IJecause of the foregoing, we respectfully request that the TDHCA exetcise the power that the
Internal Revenue Service placed in credit agencies to avoid the failure of.9o/o Housing Tax Credit
projects to qualify under Section 42 of the IRC. Although a full one-yeat extension is available

under the Rev. Proc.201"4-49, the Project Owner requests only a six (6) month extension (through

June 30, 2016), which we believe will be ample to achieve placement in service for the Project, We
further request that the availability of this extension be consiclerecl by the TDHCA Board at the
Board Meeting scheduled for Novembet 1.2,201.5.



Rosalio Banuelos, TDHCA
October 2,2015
Page 3

Because the Project Owner is making this reguest more than 30 days pdor to the Placed in Service
Deadline, we believe that no extension fee is required under 510,901(12) of the 2015 Uniform
Multifamily Rules. Please let me know immediately if this is not correcr.

If you have any questions, please do not hesitate to call me at71,3-653-7322.

Sincerely

'lameaA. Dula

Enclosures: ExhibitsA - E

Tim Iwine
Raquel Motales
Brian L. Roop
Darren Smith

John Greenan

cc:



EXHIBIT A

Rev. Proc. 2014-49
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Revenue Procedure 2014-49
Internal Revenue Service
2014-37I.R.B. 535

26 CFR601.105: Examination of returns and claimsfor refund, credit, or abatement; determination of coruect tax tiability.
(Also: Part I, $$ 42 ønd 142; 1.42-5, 1.42-6, 1.42-13, L42-14.)

Rev. Proc. 2014-49

SECTION 1. PURPOSE

In the context of a Major Disaster, this revenue procedure provides temporary relief from certain
requirements of $ 42 of the Internal Revenue Code for Agencies and Owners. This revenue procedure also
provides emergency housing relief for individuals who are displaced by a Major Disaster from their
principal residences in certain Major Disaster Areas. For low-income buildings financed with exempt
facility bonds under $ 142, see also Rev. Proc. 20I4-50,I.R.8. 2014-37,which provides for emergency
housing relief under $ 1a2(d) in response to Major Disasters. This revenue procedure modifies and
supersedes Rev. Proc. 2007-54,2007-2C.8.293. See section 5 of this revenue procedure for definitions of
certain capitalized terms appearing throughout this revenue procedure.

SECTION 2. BACKGROUND

.01 Upon issuance of the President's declaration of a Major Disaster, the Federal Emergency
Management Agency (FEMA) may designate particular cities, counties, or other local jurisdictions covered
by the declaration as eligible for Individual Assistance, Public Assistance, or both. l With respect to some
previous Presidential declarations of Major Disasters, the Internal Revenue Service (Ser-vice) issued
notices providing relief from certain requirements under $$ 42 and I42(d) to facilitate emergency housing
relief for Displaced Individuals without regard to the income of those Displaced Individuals. 2

I Fnv¡. generally publishes this designation in a notice in the Federal Register

http://www.legalbitstream.com/scripts/isyswebext.dll?op:get&uri:/isysquery/irlb23l2ldoc 9l28l20rs
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1 aT relief under $ 42, see e.g., Notice 2ol2-7,20124LR.8. 308 (flooding in Iowa); Notice 2012-6g,2ot24gLR.B. 574
(Hurricane Sandy); Notice 201340,2013-25I.R.8. 1254, and Notice 201347,2013-31I.R.B. 120 (severe storms and
tornadoes in Oklahoma); and Notice 2013-64,201344I.R.B. 438 (weather-related disasters in Colorado). For relief under g
142(d)' see Notice 2073-9,20.13-91.R.8. 529 (Hurricane Sandy); Ñotice 2013-39,2013-25 L¡..3. t2¡2:and Notice 201347
(severe storms and tomadoes in oklahoma); and Notice 2013-63, 2013-44 I.R.B. 436 (weather-related disasters in Colorado).,l<{<***{<****

'02 Under $ 1'42-13(a) of the Income Tax Regulations, the Secretary may provide guidance to carry
out the pu{poses of $ 42 through various publications in the Internal Revenue Bulletin.

SECTION 3. CHANGES

.01 Rev. Ptoc- 2007-54 established temporary relief from certain requirements of $ 42 for Owners and
Agencies in Major Disaster Areas. In particular, Rev. Proc.2007-54 (1) provided relief from the carryover
allocation provisions; (2) clarified the consequences if an Owner failed 6 restore a building within a
reasonable restoration period; (3) provided relief from certain compliance monitoring requi-rements; (4)
allowed Agencies to provide relief for buildings severely damaged or destroyed in the first year of ine
credit period; and (5) described the amount of credit allowable for a restor.d b.tilding

.02 Rev. Ptoc.2007-54 also allowed Owners to rely on the self-certification of income eligibility of an
individual who was displaced from his or her principal residence as a result of a Major Disaste-r and whose
principal residence was in a city, county, or other local jurisdiction designated for Individual Assistance by
FEMA as a result of the Major Disaster. The self-certification could noiextend for more than four months
beyond the date of the President's Major Disaster declaration. During the four-month self-certification
period, the self-certified tenant was deemed a qualified low-income tènant. After the four-month self-
certification period, the selÊcertified tenant was treated as a qualified low-income tenant only if the Owner
obtained all documentation required under $ 42 to support the tenant's continued status as a qualified low-
income individual.

.03 The key modifications to Rev. Proc. 2007-54 in this revenue procedure include: (l) changing the
reasonable restoration period for recapture relief and the tolling period for severely damaged, deJroyed, or
uninhabitable buildings in the first year of the credit period; (2) indetermining qualified basis, using the
building's qualif,red basis at the end of the taxable year immediately preceding the first day olthe incident
period as determined by FEMA, rather than atthe end of the taxable year preðeding the Piesident's Major
Disaster declaration; (3) incorporating a temporary suspension of certain income limitations for Displaðed
Individuals; (4) eliminating the need for self-certification of income eligibility; (5) permitting an Agency to
allow an Owner within its jurisdiction to provide emergency housing r"li"f to Displaced Individuali from
other jurisdictions; (6) describing the consequences of providing emergency housing relief in the first year
of the credit period and after the fîrst year of the credit period; and (7) modifuing the safe harbor relating to
the amount of credit allowable to a restored building to provide relief in circumstances where the
restoration cost is less than the eligible basis cost.

SECTION 4. SCOPE

This revenue procedure applies when the President has declared a Major Disaster. This revenue
procedure applies to Displaced Individuals and to all $ 42 buildings (including buildings financed with
exempt facility bonds under $ 142), Agencies, and Owners both inside and outside States containing a
Major Disaster Area.

SECTION 5. DEFINITIONS
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The following definitions apply for this revenue procedure.

.01 Agency. With respect to a Project, the Agency is the governmental housing credit agency that has
jurisdiction over the Project.

.02 Displaced Individual . A Displaced Individual is an individual who is displaced from his or her
principal residence as a result of a Major Disaster and whose principal residence was located in a Major
Disaster Area designated as eligible for Individual Assistance by FEMA.

.03 Major Disaster. A Major Disaster is an event for which the President has declared a major disaster
under the Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. 5l2l et seq .

.04 Maior Disaster Area . A Major Disaster Area is any city,county, or other local jurisdiction for
which a Major Disaster has been declared by the President and which has been designaied by FEMA as
eligible for Individual Assistance, Public Assistance, or both.

,05 Market-Rate Unit. A Market-Rate Unit is a unit that is not a low-income unit under $ 42(Ð(3).

.06 Owner. An Owner is the owner of a project.

.07 Proiect. A Project is a project that is subject to low-income requirements under $ 42.

.08 Temporary Housing Period. A Temporary Housing Period is the period, if any, beginning on the
first day of the incident period, as determined by FEMA, and ending on the date determined by the Agency
under section 12.02 of this revenue procedure.

SECTION 6. RELIEF FOR CARRYOVER ALLOCATIONS

.01 A carryover allocation is defined in $ 1.42-6(aX1) as an allocation that meets the requirements of $
42(h)(l)(E) (relating to carryover allocations for single buildings) or g a2(h)(1)(F) (relating to carryover
allocations for multiple-building Projects).

.02If an Owner has a carryover allocation for a building located in a Major Disaster Area and the
incident period for the Major Disaster began prior to the deadline in $ 42(hXlXE), the Agency may grant
the Owner an extension under section 7 of this revenue procedure. If the Agency grants such an extension,
the Service will treat the Owner as having satisfied the 1O-percent basis requirement of g a2@)(lXEXiÐ if
the Owner incurs more than 10 percent of the Owner's reasonably expected basis in the building (land and
depreciable basis) no later than the expiration of that extension. See $ 1 .42-6 for specific rules on carryover
allocations.

.03 If an Owner has a carryover allocation for a building located in a Major Disaster Area and the
Major Disaster occurs on or after the date of the carryover allocation, the Agency may grant the Owner an
extension under section 7 of this revenue procedure. If the Agency grants such an extension, the Service
will treat the Owner as having satisfied the placed in service requirement of g a2GXIXEXÐ if the Owner
places the building in service no later than the expiration of that extension. See $ I .42-6 for specific rules
on canyover allocations.
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.04 If either section 6.04(1) or section 6.04(2) of this revenue procedure applies, then the Service will
treat the carryover allocation as a credit returned to the Agency on the day foliowing the end of the
extension period granted under the authority of sectio n 6 .02 oi this ,.u"rru. proceduie, provided the
Agency complies with the requirements of g 1.42-14(d)(3).

(1) Under the procedure described in section 7 of this revenue procedure, an Owner obtains the relief
provided in section 6.02 of this revenue procedure but fails to satis'S the 1O-percent basis requirement of $42(hXlXE)(ii) before the expiration of the extension period granted under the authority of seltion 6.02. See
ç |.42-14 for specific rules on returned credits.

(2) Under the procedure described in section 7 of this revenue procedure, an Owner obtains the relief
provided in section 6.03 of this revenue procedure but fails to satisS the placed in service requirement of $42(hXlXE)(i) before the expiration of the extension period granted undeithe authority of section 6.03.

SECTION 7. PROCEDURE TO OBTAIN CARRYOVER ALLOCATION RELIEF

.01 An Owner may obtain the carryover allocation relief described in section 6.02 or 6.03 of this
revenue procedure only if the Owner receives approval for the relief from the Agency that issued the
caffyover allocation pursuant to the procedures in this section 7.

.02 The Agency may approve the carryover allocation relief provided in sections 6.02 and,6.03 of this
revenue procedure only for Projects whose Owners cannot reasonably satisfy the deadlines of $ 42(hX1XE)
because of a Major Disaster. Depending on the extent of the damage in a Major Disaster Area, an Àg"n"y
may make this determination on an individual Project basis or determine thai all Owners or a particular
group of Owners in the Major Disaster Area warrant the relief provided in sections 6.02 and6-.03 of this
revenue procedure. An extension under section 6.02 must not extend beyond six months after the date the
Owner would otherwise be required to meet the 1O-percent requirement of $ 42(hXlXEXii). An extension
under section 6.03 must not extend beyond December 31 of the year following the end of the two-year
period described in $ a2@)(lXEXÐ. See $ 1 .42-6 for specific rules on rurryou". allocations. Based upon
all facts and circumstances, an Agency has the discretion to provide shortei periods of relief than the
maximum periods allowed by this section 7.02, or no relief at all.

.03 An Agency that chooses to approve the relief provided in sections 6.02 and,6.03 of this revenue
procedure must do so before filing the Form 8610, Annual Low-Income Housing Credit Agencies Report,
that covers the preceding calendar year. The Form 8610 is due by February 28 olthe year following the
year to which the Form 8610 applies.

.04 An Agency that approves the relief under sections 6.02 and 6.03 of this revenue procedure must
report to the Service the Projects granted relief by attaching the documentation required in the instructions
to Form 8610. The Agency should identify only those buildings, including buildings granted relief in
January and February of the year in which the Agency files the Form 8610, that received the Agency's
approval of the carryover allocation relief provided in sections 6.02 and 6.03 of this revenue prõcedure
since the Agency last filed the Form 8610.

SECTION 8. RECAPTURE RELIEF

.01 In general, under $ 42(iX1), if (1) a building is beyond the first year of the credit period, and (2) at
the end of the taxable year, the building's qualified basis with respect to the taxpayer is less than the
qualified basis with respect to the taxpayer at the end of the preceding taxable year, then the credits, if any,
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for the year of the reduction are determined using the reduced qualified basis, and the taxpayer's Federal
ilcome tax liability for the year of the reduction is increased Uy ttre credit recapture umor-ipr"scribed in $420Q).

.02 If the building's qualified basis is reduced by reason of a casualty loss, then under $ a2O(a)@), a
building is not subject to recapture to the extent the loss is restored by réconstruction or r.plu".".àát *lt¡in
a reasonable restoration period. The Agency must determine what constitutes a reasonable restoration
period in the case of a Major Disaster that causes a reduction in qualified basis that would result in
recapture or loss of credit. The reasonable restoration period established by the Agency must not extend
beyond the end of the 25 thmonth following the close of the month of the Major Disaster declaration.

.03 To determine the credit amount allowable during the reasonable restoration period for a building
described in section 8.02 of this revenue procedure, un O*n., must use the building's qualified basis at the
end of the taxable year immediately preceding the first day of the incident period zu tnã Major Disaster.

.04 If the Owner fails to restore the building within the reasonable restoration period determined by the
Agency, then section 8.01 of this revenue procedure applies to the Owner and section 8.03 of this revenue
procedure does not apply. The credit amount allowable, if any, after the Major Disaster is determined using
the building's qualified basis at the end of each year of the credit period.

.05 Section l.a2-5(c)(l) requires an Owner to report any reduction in qualified basis to the Agency.
This requirement applies regardless of whether an Owner obtains the reliefprovided in section g.OZ of this
revenue procedure.

'06 As part of its review procedure adopted under $ 1.a2-5(c) (2), anAgency must determine whether
the Owner described in section 8.01 of this revenue procedure has restored the úuilding's qualified basis by
the end of the reasonable restoration period established by the Agency. The Agency must report on Form
8823, Low-Income Housing Credit Agencies Report of Noncompliance or Building Disposiiion, any
failure to restore qualified basis within the reasonable restoration period.

SECTION 9. COMPLIANCE MONITORING RELIEF

.01 An Agency may extend the due date for its scheduled compliance reviews for up to one calendar
year from the date of the building's restoration and placement again into service.

.02 The extension permitted under section 9.01 of this revenue procedure does not extend the
compliance monitoring deadlines for Owners in Major Disaster Areas. If an Agency discovers that an
Owner has failed to comply with the rules of $ 42 because of a Major Disaster, the Agency must report the
noncompliance on Form 8823 and describe how the Major Disaster contributed to the noncompliance.

SECTION 10. BUILDINGS IN THE F'IRST YEAR OF THE CREDIT PERIOD

.01 For buildings during the first year of the credit period that are severely damaged or destroyed in a
Major Disaster Area, or uninhabitable as a result of a Major Disaster, an Agency has the discretion to treat
the allocation as a returned credit to the Agency in accordance with the requirements of $ 1 .42-14(d)(3), or
may toll the beginning of the first year of the credit period under $ 42(Ð(1). The tolling period must not
extend beyond the end of the 25 thmonth following the close of the month of the Major Disaster
declaration. Owners may not claim any low-income housing credit during.the restoration period of these
first-year buildings.
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.02 An Agency that provides the relief in section 10.01 of this revenue procedure must report to the
Service those Projects granted relief by attaching the required documentatiòn as provided in the
instructions to Form 8610.

SECTION 11. AMOUNT OF CREDIT ALLOWABLE TO A RESTORED BUILDING

.01 ,¡/o additional creditþr restoration expenditures .If aMajor Disaster causes a building to suffer a
reduction in qualified basis as described in section 8.01 of this..u"rrue procedure in a taxablelear during
the compliance period, then $ 42 does not allow the Owner to receive any additional credit amounts for
costs to restore the building's qualified basis.

.02 Additional credits allowedfor rehabilitation expenditures . As a result of either an allocation by an
Agency or financing by exempt facility bonds, an Owner may receive an additional amount of credits for
rehabilitation expenditures (as described in $ a2(e)(2)) if those expenditures are used for rehabilitation and
not for restoring qualified basis. A taxpayer may treatas rehabilitátion expenditures any expenditures that
are described in $ a2@)(2) and that exceed the amount expended for restoration. The u1¡outrt expended for
restoration is generally determined under all of the relevant facts and circumstances. However, if a Major
Disaster causes a reduction in qualified basis, the Owner may alternatively treat as restoration expenditures
the amount of-

(1) The building's eligible basis immediately before the Major Disaster; multiplied by

(2) The excess, if any, oÊ-

a. 1.0 over

b. The fraction whose numerator is the building's post-Major Disaster qualified basis (determined for
this purpose immediately after the Major Disaster) and whose denominator is the building;s pre-Major
Disaster qualified basis (determined for this purpose immediately before the Major Disasier).

.03 Example .

(a) Facts. Immediately before the Major Disaster described below, a low-income building contained 60
Market-Rate Units and 40low-income units. Thus, the unit fraction under g a2(c)(1)(C) was 4O¡1OO. fn.
eligible basis of the building was $10,000,000. Based on the unit fraction, the qualified basis was
$4,000,000, which is the unit fraction multiplied by the eligible basis. A Major Disaster rendered 10 of the
low-income units and several of the Market-Rate Units uninhabitable and damaged some building common
areas. As a result of this damage to the common areas and to the residential units, the building's eligible
basis was reduced to $8,500,000. Thus, immediately after the Major Disaster, the qualified basis is
$2,550,000, which is the unit fraction of 30/100 (the unit fraction immediately aftei the Major Disaster),
multiplied by $8,500,000 (the eligible basis at thar time).

(b) Analysis. Under section II.02(2) of this revenue procedure, the restoration amount is $3,625,000,
and the building owner may treat any amount expended in excess of the restoration amount as
rehabilitation expenditures (assuming the requirements of $ 42(e) are met). The restoration amount is
derived as the amount of-

htþ://www.legalbitstream.com/scripts/isyswebext.dll?op:get&uri:/isysquery/irlb23l2ldoc 9/281201s



Page7of11

a. $10,000,000, which is the building's eligible basis immediately before the Major Disaster; multiplied
by

b.0.3625, which is the excess of-

i. 1.0 over

ä.0.6375, which is the fraction whose numerator is $2,550,000 (the qualified basis immediately after
the Major Disaster) and whose denominator is $4,000,000 (the qualified basis immediately before ihe
Major Disaster).

SECTION 12. EMERGENCY HOUSING RELIEF - REQUIREMENTS AND RESTRICTIONS

.01 Requirements for Relief . For an Owner to use the relief provided in section 13 of this revenue
procedure, the conditions in this section 12 must be satisfied.

.02 Agency Approval.

(1) The Agency provides written approval to the Owner for use of the Project to house Displaced
Individuals and specifies the date on which the Temporary Housing Period for the Project ends. The
Temporary Housing Period cannot exceed 12 months from the end of the month in which the President
declared the Major Disaster.

(2) For low-income buildings financed with exempt facility bonds under ç 142, see section 5.02 of Rev
Proc. 2014-50, I.R.B. 2014-37 .

.03 Protection of Existing Tenanls . No existing tenant whose income is, or is treated as, at or below an
applicable income limit under $ a2@)(2) may be evicted or otherwise have his or her occupancy terminated
solely to provide emergency housing relief for a Displaced Individual.

.04 Recordkeeping Requirements .The Owner complies with the recordkeeping requirements in section
14 ofthis revenue procedure.

.05 Rent Restrictions . Gross rents for the low-income units that house Displaced Individuals do not
exceed the maximum gross rent for those units that would apply under $ a2G)Q).

.06 Proiect Meets All Remaining Requirements. Except as expressly provided in this revenue
procedure, a Project meets all other rules and requirements of $ 42.

SECTION 13. EMERGENCY HOUSING RELIEF - IMPLEMENTATION

.01 Disøetion to Apply Relief .

(1) This revenue procedure authorizes but does not require provision of emergency housing relief to
Displaced Individuals during the Temporary Housing Period. If an Owner chooses not to provide
emergency housing relief under sections 12, 13 , and 14 of this revenue procedure, then all of the rules
under $ 42 apply.
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(2)If an Owner chooses to provide emergency housing relief under sections 12,13, and,14 of this
revenue procedure then-

(A) The Owner may provide emergency housing relief for less than the full Temporary Housing period;

(B) If a Displaced Individual has demonstrated qualification as low income and the Owner wishes to
accept the individual as a tenant, the Owner may either accept the Displaced Individual as a low-income
tenant applying all the rules under $ 42 or provide emergency housing relief to the Displaced Individual
under sections 12, 13, and 14 of this revenue procedurefand

(C) If a Displaced Individual has not demonstrated qualification as low income and the Owner wishes
to accept the individual as a tenant, the Owner may either accept the Displaced Individual as a tenant that is
not a low-income tenant or provide emergency housing relief tõ the Dispìaced Individual under sections 12,
13, and 14 ofthis revenue procedure.

.02 Satisfaction of the Non-Transient (Jse Requirement . The occupancy of a unit in a project by a
Displaced Individual during the Temporary Housing Period is treatedãs satisfying the non-tr"ansient use
requirement under $ 42(Ð(3XBXÐ.

.03 Treatment of Displaced Individuals lJnder the Next-Available-Unit Rule. During the Temporary
Housing Period, for purposes of determining compliance with the next-available-unit ruie under ç +Z(Ð(Z)
(DXii), an Owner disregards any unit then occupied by one or more Displaced Individuals and applies the
rule based solely on occupancy by persons who are not Displaced Individuals.

.04 Treatment of Units in the First Year of the Credit Period. If a Displaced Individual begins
occupancy of a unit at a time that is within both the Temporary Housing Period and the first yðar of the
credit period under $ 42(Ð(1), then during the Temporary Housing Period, while occupied Uy ttre Displaced
Individual, the unit is treated as a low-income unit for the following pu.poser:

(1) Determining the Project's qualified basis under g 42(c)(1); and

(2) Meeting the Project's 20-50 test under $ aZ(g)(l)(A), 40-60 test under g a2(gxf )(B), or 25-60 rest
under $$ aZ(g)(+) and 142(d)(6) for New York City, as applicable. See section t:.OO of this revenue
procedure for the treatment of a unit vacated by a Displaced Individual.

.05 Treatment of Units After the First Year of the Credit Period. If a Displaced Individual begins
occupancy of a unit during the Temporary Housing Period but after the first year of the credit period under
$ 42(Ð(1), then the unit retains the status it had immediately before that occupancy. That is-

(1) The actual income of the Displaced Individual occupying the unit is disregarded during the
Temporary Housing Period for purposes of $ 42;

(2) If a unit is a low-income unit, a Market-Rate Unit, or a unit never previously occupied, then the unit
remains as such while occupied by a Displaced Individual during the Temporary Housing Period,
regardless of the occupancy by, or income of the Displaced Individual; and

(3) The income of the Displaced Individual occupying the unit does not affect the building's applicable
fraction under $ a2(c)(1)(B) for pu{poses of determining the building's qualified basis under $ +21.¡qt;, not
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does it affect the satisfaction of the 20-50 test under g a2(g)(1XA), 40-60 test under g ¿Z(gXlXB), or 25
-60 test under gg a2(g)(a) and 142(d)(6) for New york ciry, as applicable.

.06 Treatment of a Unit Vacated by a Displaced Individual. If a Displaced Individual vacates a unit in
a Project before the end of the Temporary Housing Period, that unit retains the status provided under
sections 13.04 or 13.05 of this revenue procedure until it is occupied by the next tenant, even if the next
tenant takes occupancy after the end of the Temporary Housing Period. If the next tenant is also a
Displaced Individual and begins occupancy during the Temporary Housing Period, the status of the unit is
determined under section 13.04 or 13.05 of this revenue procedure. If the next tenant is not a Displaced
Individual or begins occupancy after the end of the Temporary Housing Period, the status of the ùnit is
determined under $ 42.

.07 Income Qualifications when Temporary Housing period Ends .

(1) If a Displaced Individual continues to occupy a unit in the Project at the end of the Temporary
Housing Period, then except as provided in section 13.07(3) of this revenue procedure, the status of the unit
occupied by the Displaced Individual and the income of that individual are reevaluated as though the
individual commenced occupancy of the unit on the day immediately following the end of the ie-porury
Housing Period. For example, a unit is a Market-Rate Unit beginning immediately after the end of ihe
Temporary Housing Period if, immediately after the end of the Temporary Housing Period, the Displaced
Individual's income exceeds the applicable income limit.

(2) If the Project fails to comply with the set-aside requirement of g a2(g)(1) solely because of
continued occupancy of a unit after the Temporary Housing Period by a Displaced Individual, a 60-day
period is allowed for correction.

(3) If the Displaced Individual was accepted as a low-income tenant applying all the rules under $ 42 as
permitted by section 13.01(2XB) of this revenue procedure, then all the rules under $ 42 apply to the
Displaced Individual, including g a2(g)(2)(Dxii).

.081/o Recapture. The emergency housing of Displaced Individuals in low-income units during the
Temporary Housing Period (and, if applicable, the 60-day correction period under section 13.07 under this
revenue procedure) does not cause the building to suffer a reduction in qualified basis (which would cause
the recapture of low-income housing credits).

SECTION 14. EMERGENCY HOUSING RELIEF - RECORDKEEPING

.01 Owners must maintain certain information concerning each Displaced Individual temporarily
housed in the Project under sections 12 and 13 of this revenue procedure. For each Displaced Individual,
the records must contain the following items in a statement signed by the Displaced Individual under
penalties of perjury:

(1) The name of the Displaced Individual;

(2) The address of the principal residence at the time of the Major Disaster of the Displaced Individual;

(3) The Displaced Individual's social security number; and
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(4) A statement that he or she was displaced from his or her principal residence as a result of a Major
Disaster and that his or her principal residence was located in a city, county, or other local jurisdiction that
is covered by the President's declaration of a Major Disaster and that is designated as eligible for
Individual Assistance by FEMA because of the Major Disaster.

.02 The Owner must maintain a record both of the Agency's approval of the Project's use for Displaced
Individuals and of the approved Temporary Housing Period. The Owner must report to the Agency at the
end of the Temporary Housing Period a list of the names of the Displaced Individuals and thodates the
Displaced Individuals began occupancy. The Owner must also provide any dates Displaced Individuals
ceased occupancy and, if applicable, the date each unit occupied by a Displaced Individual becomes
occupied by a subsequent tenant.

.03 The Owner must maintain the records described in this section as part of the annual compliance
monitoring process with the Agency imposed by $ a2 and provide this information to the Service upon
request.

SECTION 15. EFFECT ON OTHER DOCUMENTS

This revenue procedure modifies and supersedes Rev. Proc,.2007-54,2007-2 C.8.293.

SECTION 16. EFFECTIVE DATE

This revenue procedure is effective for Major Disasters declared on or after August 2I,2014.

SECTION 17. PAPERWORK REDUCTION ACT

The collection of information contained in this revenue procedure has been reviewed and approved by
the Office of Management and Budget in accordance with the Paperwork Reduction Act (44 U.S.C. 3507)
under control number 1545-2237.

A Federal Agency may not conduct or sponsor, and a person is not required to respond to, a collection
of information unless the collection of information displays a valid OMB control number.

The collection of information in this revenue procedure is in sections 6,7 , 8,9, 10, 12, 13, and 14. This
information is required to enable the Service to verifu whether the Owners and Displaced Individuals
satisff various requirements for the relief provided in this revenue procedure. The collection of information
is required to obtain a benefit. The likely respondents are individuals, businesses, and state and local
governments.

The estimated total annual recordkeeping burden is 1,750 hours.

The estimated annual burden per recordkeeper is approximately 30 minutes. The estimated number of
recordkeepers is 3,500.

Books or records relating to a collection of information must be retained as long as their contents may
become material to the administration of the internal revenue law. Generally,tax returns and tax return
information are confidential, as required by $ 6103.

SECTION 18. DRAFTING INFORMATION
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The principal author of this revenue procedure is David Selig of the Office of Associate Chief Counsel
(Passthroughs and Special Industries). For further information regarding this revenue procedure contact
Mr. Selig at(202) 317-4137 (not a toll free number).
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EXHIBI]'B

Relevant pages of the Construction Contract



Project Name: HighP-oint Fanily
l,ocation: Dallas. Texas

Name and Address of Project Architect: Galier TolsoÅ French Design Associates
2344 Fliehway l? l. Sgite l0Q

Bedford.'fexas 76021

SUBCONIRACT AGREEM4NT

THIS SUBCONTRACT AGREEMENT ("Agreement") is made and entered into
at Dallas Texas, effective as of the Sixteenth day of May,2014 by and between Central Dallas
Community Development Corporation, a Texas tax-exempt corporation, whose address is 5l I N.
Akard Street, Suite 301, Dallas, Texas 75201, and AL,TA Construction Management, LLC.,
whose address is 4805 Keller Springs Rd, Addison, TX 75001 [authorized to do business in
Texas] ("Subcontractor").

WHEREAS, Contractor has entered into an AIA construction contract (the "Prime
Contract") with Wynnewood Family Housing, LP, a Texas limited partnership whose address is
Bank of America Tower, 20th Floor, Dallas, Texas 75202-3714 ('oOwner"), a copy of which
Prime Contract is attached hereto as Exhibit D and made a part hereof for the construction of a
161-unit apartment project, plus a clubhouse building and parking garage, (the "Project") in
Dallas, Texas, with each unit being referred to herein as a "tJnit" and each building referred to
herein as a "Building;" and

WHEREAS, Subcontractor has experience in the construction of projects similar
to the Project, and is capable of constructing the Project for Contractor; and

WHEREAS, Contractor desires to retain Subcontractor to perform the
construction of the Project on the same tenns and conditions as set forth in the Prime Contract;
and

WHEREAS, Contractor has obtained, or will obtain prior to the purchase of any
materials by Contractor under the Prime Contract or by Subcontractor under this Agreement, an

exemption from Texas sales and use taxçs from the Texas Comptroller of Public Accounts.

NOW, THEREFORE, in consideration of the mutual çovenants contained herein

and other valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
Contractor and Subcontractor agree as fbllows:

l. Subcontragtl)pcuments. The Subcontract Documents shall consist of this
Agreement, the Prime Contract and the other Contract Documents referred to therein,
modifications to the Prime Contract agreed to between Owner and Contractor with the consent of
Subcontractor, and any moclifìcations to this Agreement agreed to by Contractor and

Subcontractor. Copies of all change orders or other modifications to the Prime Contract shall be

delivered to Subcontractor for its approval before suoh changes become binding upon

Subcontractor, The cost to Contractor of Change Orders shall be equal to the actual çost to
Subcontractor of such Work plps 5% Overhead and 8% Profit. Capitalized terms used herein
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shall have the meaning set forth in this Agreement or, if not set forth herein, the meanings set
forth in the Prime Contract.

2, Engagenent of SubcontrSctol. Contractor hereby engages Subcontractor
to perform all of the Work required to be perfonned by Contractor under the Prime Contract with
respect to the Pro.ject, including without limitation, the provision of all labor and materials
required under the Prime Contract. Contractor hereby assumes toward Subcontractor all
obligations and responsibilities that the Owner and the Architect, under the Prime Contract and
Contract Documents, owes and assumes toward the Contractor, all such obligations and
responsibilities under the Prime Contract and Contract Documents being incorporated herein by
reference. Subcontractor hereby assumes toward Contractor all obligations and responsibilities
which the Contractor, under the Prime Contract and Contract Documents, owes and assumes
toward Owner and the Architect, all such obligations and responsibilities under the Prime
Contract and Contract Documents being incorporated herein by reference. The Contractor shall
have the benefit of all rights, remedies and redress against the Subcontractor which the Owner,
under the Prime Contract and Contract Documents, has against the Contractor, all such rights and
remedies under the Prime Contract and Contract Documents being incorporated herein by
reference. Subcontractor shall have the benefit of all rights, remedies and redress against the
Contractor which the Contractor, under the Prime Contract and Contract l)ocuments, has against
the Owner, all such rights and remedies under the Prime Contract and Contract Documents being
incorporated herein by reference and Subcontractor may enforce those rights, remedies and
redress directly against the Owner. Contractor shall provide suitablç areas for storage of the
Subcontractor's materials and equipment during the course of construction of the Work. In no
event will the failure of Contractor to perform any obligation of Contractor under this Agreement
constitute a breach of this Agreement if such failure is the result of Owner's failure to perform
Owner's obligations under the Prime Contract, provided howevero that if an Owner Default
exists, Contractor agrees to either (a) diligently pursue all rights and remedies against Owner
with respect to the Owner Default or (b) appoint Subcontractor as Contractor's attorney-in-fact
to pursue all such rights and remedies on behalf of Contractor against owner with respect to the
Owner Default, Any failure by Contractor to perform as required by clauses (a) and (b) above of
this Section 2 shall be a breach of this Subcontract,

3. Right to FuÉher Sqþcç.n¡!raE!_¡!hg_\I&[K. Subcontractor shall have the right
to enter into agreements with sub-subcontractors and material suppliers to perform all or any
portion of the Work of the Project, and such sub-subcontractors and material suppliers may
acquire materials for resale to Subcontractor to be used or incorporated in the Project.

4. Çommencemçnl"gnd CompletiQn_ol thg..Work. Subcontractor shall
commence the Work at such time as all conditions to commencement of the work under the
Prime Contract have been satisfìed and Contractor is obligated to commence its Work.
Subcontractor shall substantially complete the Work according to the construction schedule set

forth in the Prime Contract, "Substantial Completion" shall be determined on the basis set forth
in the Prime Contract. The parties agree that delays in the cornpletion of the Work beyond the
dates specifìed in the Construction Schedule set forth in the Prime Contract would result in the
loss of certain economic and tax benefits to Owner and its paftners which would be extremely
difficult and impracticable to fix or ascertain under presently known and anticipated facts and
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prov¡ded that atry such clainr, darnage, loss or cxpense ls nttrlbutablc to boclily injury,
sickness, tllsease or clentlt, ol to injury to or destructiou of tnngible property (othel tlran
tlte lVol'lt itselQ, bnt only to the extent caused by the negligent acts or omlssio¡rs of the
Sr¡l¡contractur, the Subcontlacfor's Sul¡-subcontractol's, nnyonc tlirectly or lndirectly
entployed by thenr 0r nnyotte fql rvhose ncts fhey rrrny be tlable, regRldless of whethel. ol.
ttot such clalm, danragc, Ioss or expen$e is caused in part by a palty indemnlflctl
hercunrlcr, Such obligatlon slrall not be con$tnlcd to ncgato, nÞrirlgc, or otherrvlsc reduce
other rights or obligntlolls 0f intlenlnity lvhlch rvor¡lel otherrvise exist ns to a party 0l person
describcd in this section.

In clnlmr ngnlnst åny lrcrson ol entify ln<lcnlnifled unrler this section by nn
etnployee of the Subcontractor, the $r¡bco¡rtrRctor's $r¡b-subconfractors, ûnyone tllrer:fly or
indircctly ctttployed by thern ol anyone for lyhose acts they nray be liable, tlre
indemnlflcstlon obllgntion shall not bc llnrited by n limltation o¡l tlre nmorrnt or typa of
darnages, cornpensation or bencfìts payable by or for the $ubcontractor or fhe
Subcontractot"s Sull'subcontr¡ctors under woïkerst compensntion act$, dinability bonefit
acts or other crnploycc benofït ncts.

NOTWITII$TANDING ANYTHINç IN TI.TN CONI'RACT DOCUMET.{TS 'TO
TIIE CONI'R"A,RY, IN THS SVANT THIS CONTRACT RULATITS TO A PROJECT
o1'HËR THAN A SINcLn nAMILy HOUSD, TOWNI.ÍOUSÍ, D{.JpL,nX, OR LAND
DAVOLOPMI,)NT DIROCTLV RIIL¡1.TEÐ 'I'HBRIT'O OR À ITI,DLIC WORI(S
PROJECT OF A MTJNICIPAI,TTY TIII]N THE INDATUNTTY PROVI$IONS INCI,UT}ND
HERIIIN SHALI, BIT LIMI1I'$D $I.'C}I T'HAT SUBCONTRACTOR SI{ÄT,I, NOT BN
RSQUTRDD T0 INDnMNIITY, HOLD I{ARMLISS OR ÐEFpND CONTLACTOR OR
ANY TI-IIRD PÄRTIüS AGATNSI' A CI,AIM CÂU$[I) BY T}fE NNGLIGI}NCE OIù
IAULT, T}'IE I]IIBAÇH OR VIOI,ÀTION OF A ST/ITUI'BI, OIU)INANCIù,
GOVßRNMI'NI'AL REGULAT'ION, STANDARD, OIt I{ULU, On THn BRIÌACÍI CIF
CONTIIACT OF TI.IE INPT|)MNTTEN, I'T¡; AGNNT'OII TIMPLOYOü], OTI ANY THIRD
PAR'I'Y UNDAR TIIE CONTIìOL OR SUPDRVISION OIT TI{IX INDAil4INITN&, OTITIIR
TIIAN SUITCONTRACTOR OR IT$ ÂçENT, IrMpl,()yr.r)n, OR SUBCONTRACTOR
O}i ÄNY I'INR NXCßPT 'THAT $|UßCONTRACTCIR SHÀLL INDEMNIITY, HOLD
HARMI,E$S ÂND DEF&ND THA INDAMNITIHAS STiT IIORT}I HITRAIN AçAINST
ANY CLAIMS IîOR THII BODILY INJURY OR DÐAI'H OTI AN EMPI,OYTTA OF
strücoNTllÀcï'oR, I'r$ Äc[NTs , oR ITs suBcoNTltAÇTOIrs oF ÀNy TInR.

fN WITNESS WIIEREOF, tho ¡rarties hnve executed this Agreernent at the placo
ancl as of the clate sst fCIr'th on the first ¡rngc lroreof,

CONTRACTOR:
Central Dnllas Community Dcvelo¡:rnent

SIJBCONTRAC']'OR;

Corporation,
A Texas Tax- A Texas corlolrltion

dfrr¡ leffi,j€,t

oratio¡r

6
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Standard Form of Agreement Between Owner and Contractor where fñe þasis of
payment ls fhe Çost of the Work Plus a Fee with a Guaranteed Maximum Price

AGREEMENT made as of the sixteenth day of May in the year Two Thousand Fourteen
(In words, indicate day, month and yeør.)

BETWEEN the Owner:
(Nøme, legøl status, address ønd other Ìnfomation)

Wynnewood Family Housing, LP
901 Main St.
Bank of America Tower
20th Floor
Dallas, TX75202-3714

and the Contractor:
(Name, legal status, address and other information)

Central Dallas Community Devel opment Corporation
5l I N, Akard St,, Ste, 301
Dallas, Texas 75201

for the following hoject;
(Name, locatìon and detailed description)

ADDITIONS AND DELETIONS;
The author of thls document has

added informatlon needed for its
completion, The author may also
have revlsed the text of the orlglnal
AIA standard form. An Addltlons and
Deletlons Repod lhat notes added
information as well as revlsions to the
standardrlorm text is available from
the authol and should be reviewod, A
vertical line in the left margin of lhls
document lndlcates where the author
has added necessary information

and where the author has added to or
deleted from the orlglnal AIA text.

This document has lmportant legal
consequenceg. Consultatlon wlth an

attorney is encouraged wlth respect

to its completion or modlflcatlon.

This document is not lntended for
use ln competltive biddlng.

AIA Document 4201 1M -2007,
General Condillons of the Conlract
for Construction, is adopted ln thls

document by r€fêrence. Do not use

wllh other general conditions unlesg
this document is modtfled.

HighPoint Family Housing
The Work is located on approximately 3,982 acres along Zang Boulevard at the
intersection of W. Louisiana Avenue in Dallas, TX.
The Work is to construct l6l family housing apartments with related amenity and support
per the Contact f)ocuments.

The Architect:

Q,løme, legal status, address snd other information)

Galier Tolson French
2344Highway l2l, Suit e 100
Bedford, TX7602l
Telephone Number: (817) 514-0584
Email: marc@gtfclesign.com

The Owner and Contactor agreç as follows.

AADocumontAl0zta -2007 (formorly 4111il -1997), Copyrlght@ 1920, 1925,1951, 195E, 1961, 1963, 1967, 1574,1978,1987, 1997 and 2007 byThe
Amerlean lnstltute of Archltects, Al rlghts regeryed. WÅRl{lNG: Th¡$ AlÅù Þoçu¡no¡rt ¡û prolðçtäd by U.$. Copyrlghl Lrw ând lntcrnållonal TrñãtlêË.
Unåuthorhod rsproduction or dlslÍibution üf this AIAú Documsnt, ðr any prrtion of it, mÐy rosult ln sovsrs cfvil ¡nd orlmlnål penâltlos, ånd vrill ho
prosocutåd to th3 mâx¡mum txtent pûsslblo under the law" This document was produced by AIA soflwaro at 13:54:01 on 0611312014 under Order
No.¡415715658".1 whlch explres on 09t2612014, and is not for rosale,
User Notes:

I
lnlt.



interests, The Owner agrees to fumish and approve, in a timely manner, information required by the Contractor and to
make payments to the Conhactor in accordance with the requirements of the Contact Dooumcnts.

ARTICLE 4 DATE OF COMMENCEMENT AND SUBSTANTIAT COMPLETION

$ 4.,l The date of commencement of the Work shall be the date of this Agreement r¡nless a different date is stated
below or provision is made for the datc to be fixed in a notice to proceed issued by the Owner.
(Insert the date of commencement, lf itdiffersfrom the date of this Agreement or, if øpplicable, state thatthe datewill
befaed in ø notice to proceed.)

The commencement date will be ñxed in a notice to proceed.

If, prior to commencement of the Work, the Owner requires time to ñle mortgages and other security interests, the
Owner's time requirement shall be as follows:

$ 4,2 The Contract Time shall be measured from the date of commencement.

$ 4.3 The Confiactor shall achicve Substantial Completion of the entire Work not later than Four hundred eighty-eight
( 488 ) days ftom the date of commencement, or as follows:
(nsert nttmber of calendar days, Alternatìvely, a calendar dqte may be used when coordinated with the date of
commencement. If appropríate, insert requírements þr earlier Substøntiøl Completion of certaín portions of the
ll/ork.)

I Reference Exhibit B Prime Subcontractor's Construction Schedule

Portion of Work Substantlal Completlon date

, subject to adjustments of this Contract Time as provided in the Çontract Documents.

(Insert provisions, if øny, þr liEddated damages relating to failure to achieve Substantial Completion on time, or for
bonw paymentsfor early completion of the Work,)

Should Substantial Completion of the Work occur after the expiration of the Contract time, the Contractor shall be

liable for and pay to Owner the sum ofFive Hundred and no/100 Dollars ($500,00) per calendar day up to thirty (30)
calsndar days, and One Thousand and no/100 Dollars ($1,000.00) per calendar day thereafter beginning on the

thirty-first (3 I st) calendar day after the Contract Time has expired for each calendar day that Substantial Completion
of the rWork is delayed beyond the Contract Time (or any extensions(s) thereof to which Conbactor is entitled under
the terms and provisions or any Change Order approved by Owner and the Architcct), as liquidated damages.

ARTICLE 5 CONTRACT SUM

$ 5.1 The Owner shall pay the Contractor the Contract Sum in current funds for the Contractor's performance of the
Contact. The Contract Sum is the Cost of the Work as defined in Article 7 plus the Contractor's Fee.

$ 5,1,1 The Contractor's Fee:
(State a lump sum, percentage of Cost of the llork or other provisionþr determíníng the Contractor's Fee.)

Four Hundred Ninety-One Thousand Nine Hundred Forty-Six Dollars ($491,946)

$ 5.f .2 The method of adjustment of the Contractor's Fee for changes in the Work:

Five Percent (5%) for Fee a¡¡cl Eieht (8%) fQr Overhead,

$ 5,f ,3 Limitations, if any, on a Subcontracter's ovçrhcad and profit for increases in the cost of its portion of the Work:

AADocumontAl02ü-2007(tomerlyA111n-1997), CopyrlghtO 1920, 1925,1951,1958,1961,1903, 15A7,1974,1978, f987,1997and 2007 byTho
Amerlcan lnstltute of Arohitects, All rlghle recerv€d. WARN¡N{}: Thls AIAÐ Document ir prot4ctod by U.S. Copyright L$w ¡nd lnlernational Tr9ãti6s,
l,ilâuthorlæd rêproduct¡on or dlslritlutlon of lhio ålA(ì üÕcurnsnt, rr âny portlon ol it, nìåy rosult ¡n oövar6 c¡vil änd crlminal ponaltio$, and will bo
prÕsecut6d to lh6 msxlmum ùxtont poËsiþlê undsr th* l*w, Thls documsnt was producad by AIA sofiwars at 13:54:01 on 0ô/13/2014 under Ordor
No,4415715656*1 which explres on 0512612014, and ls natfor resalÊ.
Usor Nol€s:

lnlt.
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$ 16,1.Í The Drawings:

ffjyner^tft thl Dr*vr-ng1 herg or refer to an *hibit attsclßd to thtt Agreenent.)
Titlp of rh¿wings cdribit; HíghPoÍnt Famíly permit $ot darçd Februaft t4,z}i4
,tddcndum Onc dated March 0J, Z0l4

I'lumlor T|{e Ealr

$ 18.1.0 The Adderrrta" if nny:

Numba¡ 0ato

Porfior¡s tf Addr¡nda rclating to bidding reguirenoemts arc not p*rt of the Ccntrast
requirwnantr arc also enffii*råtcd in thÌs Årticlo 16,

Prgr*

$ 16.t.7 Addirional documats, ifaly, forming part of the Conhaet Docurne¡ls:,'l AIA Documøt F.20lrM-2û07, Pigita¡ Ðafå Ïtrotocol Exhibit, if bythe parTiar, or thc
following:

unlws rhe biddíng

Otherdocurncats, if any, listrd bßlow:
(Lìst hare any addttlanøl doctwants that ara tãt€nd€d taÍoîflr pãrt
Dowment Á,X01-2007 provties that híddíng req$trenen.ts tuch s.Í
Instructlow ta Btddeys, samplelormt a*d the Cønffsctor,s bíd sra

W1-)Ñ eø,'g l&rt,&, *{

,2

anless enamerated tn thtr Ágreement, Ihey thould ba listød lrere
Coutracl Ðocvmenß,)

Ëxhibit,{ Iblme Subcontsactor'o Dctail BstilrlëTe 4f4l2tl4
Exhibit B Frime $ubmntraçtor'¡ Con*tucfion Schcdule Slgn1]þ.
$xhibir C Cantrsqr.çr's Sslcs qr¡d Use Tax frxsnption Csrî¡ficste

ÁRï01Ê l7 tilsuRÂ3{cE ¡}t0 Ë$.¡Ð$
Tbe Cont¡cts shall purchasc anel rnainþin insm-snco and pmvide bo¡rds æ set
A20¡-2007.
(Støte bordixg reguirem*nt*, tf any, øxd ltrxll,c o!llabtlttyþr ínsurance rcqulred in
Å20t*2007)

Typa of ln*urmcs orbond Llmlt of llabllfty or bond ffiouffi

This into as of the day nnd par first vn"ittcn ¡bove.

;),1"^ (;
netmt awl fl{tìtt

${s?ür¿r*"} €ËÊ4Sr"liwltl€

Cont rccl D p cu menl¡,,{ IA
ar ìndtatþn to bld,

part olthe Conîuct Ðocumenß
tl inîended to be part o{tha

Ín Artíclc l l of Äl'{ DacunËnt

It ofÅ.U Ðocument

. 1g?.t,

þ;r,.c"Íoø

fS?ð, t88I, t09l snd 1007 by Ttìs
l.ny{ r{,, lÐts¡ì¡¡tllon¿r 'f ruallÈs

ünd rrlfîinal p*il.ält,$ü,.tã{i ud¿l l¡Þ
f î:ö{:0'l orì 0V13/?01{ tFldff gtdþt

lnlL

U*{r ÍûtorÌ
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EXHIBIT C

Notice to Proceed dated July 8,2014



i(rN I

UTIONS.L'c
TRuCl'l.t

Eric McMillen
ALTA Construction Management, LLC
4813 Keller Springs Rd
Addison, Texas 75001

July 08,2014

Re: W'ynnewoodÆIighPoint Family Housing
Notice to Proceed

Via: ElectronicDelivery

Dear Mr. McMillen:

On behalf of the Owner, Wynnewood Family Housing, LP, and Central Dallas Community
Development Corporation we are pleased to issue to you this Offïcial Notice To Proceed for the
above referenced project effective today.

v/e look forward to successful project with ALTA construction Managemenr,LLC.

Sincerely,
Design and Construction Solutions, LLC

Matthew D. Blaxton

Cc: Brian Roop, Darren Smith, John Pool, John Greenan, File

Page I of 1



EXHIBIT D

ALTA Construction Management, LLC Weather Tracking Report



Alto Consfruclion rlÂonooement. LLC

Weothcr Tnockim

Hlah Po¡nl Fonilv Houslm

^ionth: 
9ep-14

Ctæck boxeÉ where wøthe¡ ma prê*nt. ¡þtc lf work ms l]¡lted or lhmpç¡€d.
Record do¡ly lonperotu¡e, inchg¡ of ro¡¡ or snow,oñd €x@3siw ruddy cond¡tions

Alloted Weother Doys per Contnocf 3

PÆl¿d .güærlñl¿ñd¿ñl Tom Peltlmcr

Totol Doys losl due to weqthen

Requested doys Extension

11 for

for

Sepiember ?Ql4

Septembør ?014

Dcls-€cþnlüell-teglert tl39l391t

Roin t.2, 1.lr t.3n 1.2"

lÂud htr hlr hll htr hlr hli hlr hlT hlr hlt

Sleet

Snow

Tsmp€roTurë

Dolly Low

Temperoturs
Dollv Hlqh

Heot Index

Wind
(over 20 mph)



Alto Construction rlÂonooement. LLC

-

WeoTher Trackino

Hioh Polnl Fomilv Housim

oc,Î-14

Clpck box€s wh€rc wøther M! pres¡1. I'lote ¡f rork ws! lhlted o¡ lhhpered.
Reco¡d doìly teÍìp6¡qlu€, lñ.he' ol ¡oln or sñw, ord ¿¡æslw ruddy condlt¡ons

AlloTed Wøother Þcys per Contrqct Totol Doys lost dus to weqlher t4 Íor

Reguestød doys Exlension 9 for

Þorc sJbFrned ro clrrnr !l29l3w

5 October 2Ql4

Oclober 2Qt4

Pmlrd gúærlhl¿nd¿nl Ton PcBlmer

z 4 6 7 I I t0 t¡ 12 t3 t4 ló t7 t9 ?

Rain t.0" 8', l.l 2,3"

HAIVHLT HLT qtT HAIVâÂud HLT HLT HLT HLT ÞILT HLT HLT HA¡/ HA¡/l HLT HLT HLT HLT

Sleel

9no!

Tenparolure
Daily Low

Tsmpc¡oturc

Doily Hlsh

Hcoi Indsx

Wlnd
(oven ?0 mph)



Alto Construcfion rtÂonooement. LLC

Weath¿n Tr"acklm

Hioh Point Fanilv Houslm

Novembcr

Cþck box6 who¡€ w4iher wos pre$nT, l.lotÞ ¡f work Ms llolt¿d o¡ llorp€rsd.
Record dqily lerp.roluro, ¡nche¡ of rein or snry, qnd €x@rgiw nuddy.ond¡t¡cns

Alloted Weqther Þoys pen Controct

gr9j9g|-g$sdût9¡C!01 Tom P€Elng4

ToIol Þoys lost due to weother 11 .for

Requested doys Extønsion I fon

bore sübn¡ntdJLcltÊ¡i L/394W.

3 November

Novembør 2014

I 9 ¡ t2 l3 t, Iä ¡ tt 1[ l9 20 2| 22t 23t 24t ?

Roin 1.2" .8'

ÂÂud HLT HtT HtT HLT' HLT HLT I'ttr HtT HA¡¡

Sleef

Snolv

Tsmperoture

Þqily Lott

Tempefoturc

Doily Hlgh

H€ot IndG,(

whd
(over 20 mph)



Alto Construction lÂonooement. LLC

Weother. Tnocklno

Hloh Polnl Fomilv Houslna

Dcc-14

ClE.k bqxes wherc w6ther wog pre*nt. l.lole ¡f work w$ IÈhlled or ¡hmpe¡ed.

Reco¡d dqlly t hperetur€, j¡ch¿s of ¡o¡n or 6now, ond exæs¡w ruddy.ond¡tlons

Alloted Weofhen Doys per Contnoct 3

Ple lggt gup€rintcndent Tom PsFlngcr

Totol Doys lost due to weothen 15 fon

Requested doys Extension 12 for

Ddt Subhll1ed tô Cll¿nt 1123/2016

Monthr

ùecember 2Ot4

ùøcember ?0t4

z 4 ó I ll I ?llt ?| '¿z '¿3 z1 26t 26t 271 28t 29t 30t 3l

Roln

lÄud HLT HLT HLT I'{LT FiLT HtT HLT t;

âleel

6nor

Tempcrotur€
Dolly Lon

TPmpGrsture

Dolly Hish l=È

Heot Ind€x

Wind
(over 20 mph)



A.lto ConsTr!.¡ctiot!_.,l$onoqenent. LLC
Weofhen Trackino

High Point Family.Hous¡n9

^{onth:
Jon- I 5

Check box¿s whe¡e wølher wos pre*nl. Nole if work wos l.lolled or tlonvered,
R¿aord do¡ly lenp€rolúre, in¿hes of rq¡n or snow, qnd exceisìv¿ huddy conditiQns

Alloted Weother Þoys per Controcl 2 Tolol Doys lost due to weothen

Requested doys Extension

14 fon Januory 2015

l? for Jonuory 2015

Prc.icct çup¿nintendenl Tom PeElnga Dote Submll-ted to Client ?1191Æ

2 3 4 6 7 I l0 il 29 30 3¡

Rqin t. 7', t.6' 1,3" 7',

Àlud hlr rlt hlr hh hlr hqm hqm hom htf hlr hlt hom rom htr hlr hlf hlt hlr hlr hqn hom hlr

Sleel

Snow

Temperoture

Þoily Low

Tømperoture

Doilv Hiqh

Heot fnd¿x

Wind
(oven ?0 mph)



Allo Constructign ÂÂonoqenenl. LLÇ

Wsqthen Trqckino

Hloh !9j[tlsriL-Hersug

üe¡lbi FEb- 15

Check boxcrwherc w.olhe¡ so, pr¿ænl. Nore if wo.kwo3 Holt¿d or HqnPr¿d.
R¿cord doi[ r¿mperolur?, mchesof roin or sow, dd ¿x.e$iy¿ moddycondition3

2 3 4 5 ó 7 9 ¡I T2 t3 t4 15 ló t7 l8 ¡9 z(. zt z3 24 z5 26 zð

Roln 0.2' 0,2" x,2' 0.5" 0.5" 0,4" 0.3, 0.3"

^1ud

Fhh thlr l-hmp l.knp thli thlr lolf Hqntr thlr lloll Holr holt l-hlr t-h11 thlt thlr lhlr lhlr tklt

Slesl

5l¿€l
& I.e

5løet

& Ice Le
Sleel
& I.e rce

Sleal

¿ tc¿
Sleet
& t.e

Snos

T€mperotutr

Þqlly Lor

Tempemfu¡(

DsllY Hlql

H€qt ¡ndex

Wind
(over 20 nÞh)

Alloïød Weother Doys per Conlroct t6 Februory 2015

ProJect $ærlntcndent Tfi Pcrslnger

3 Totol Doys lost due to waolher

Requestød doys Erlension

Dote subñlf€d to Cllsnt 3lg39fþ

13

for

for Februory 2015



¡ q¡-t 5

Ch4k boxe¡*here weorh* wos p¡¿3ør. No1. if rork wôe Holr€d o¡ knFrcd.
Røord doily l¿mperolur¿. ¡nche! of rû¡n o¡ sow, qd qc.üiw nuddycddition!

Altq Construcfion ÂÂonooement. LLÉ

Weolhen Tnockino

H¡gh Polnt Fqmlly Hrulno

4 Totol Doys lost due lo weofher

Requesled doys Extension

Þete-s¿lnltleüe-Clsü 4/3t2016

9 tI ¡: t2 l4 ¡5 ló t7 IE I 21 24 25 ?6 27 ZE 29 30 3l

Rqin 0.5" 1.t, J.7', 0.?" 0.ó" ),2' t.2' 0,2'

lÂud thlt lolt l-ioll t-hh thlr lhm, lhlt -iolt l.ldli Fhlr Holl t-hlr t-hlr thlr thtt lhlt lhlf ült Holt l-loll thI l-hnp lhlt t-hlr lloll

Sl€et

Snow

S¡oú

0.5"

Snow

Temp€mture

Þolly Low

T¿Bpemtqre

Dollv Hloh

H€ot ltrdex

Wind

(over 20 mlh)
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W¿olhcn Tr"acklno

Hloh Polnl Fonllv Hrulno

20 2t 22 24 26 27 zt 2\
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Sl¿.1

S¡ow
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Dollv Low

Tempercturc

Þqlly High

Heqt Indcx

Wlnd

(qver 20 mph)

¡,lonth I ,4pr-¡õ

¿h.ck box¿ewh€î¿w6ih.rwo. pregt, NoÎ. ¡f workwæ Halied o¡ knFr¿d.
Røord dolly l¿np.¡ollr¿, ¡n.h¿!of miñ or oow. ed.xêæi¡v. muddy condltions

AlloTed WeoTher Doys per Conlrrct

bgþCfglrt¡tlglCAÀt Tom Per,iry€r Dote subñifred to ¿ll.¡l

4 Totol Doys lost due to weafher

Requested doys Extension

4129/20t6

t2

for

for April ?Q15

t6 A 2015



Álto Construcfion üonogement. LLÇ

Weother Tnocklno

High, Polnt Fomily Hous!09

49!!hr. l qy-l5

¿lìeck boxe6wherc weorh¿r wos pr¿Mr. Noic if work worHoted or kmF.ed.
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^4ud

Þhlr lhlr t-klt t-klr |-hlr lhlr 40lt l-hlt Holr liolt l.loll lkmp thll lhlr llomF Þkll Flolt lhlr Holt r-hlt Fhlr thlr tklf

Sleet

Snow

Tempemturo

Dolly Low

Tempercture

Þolly Hlsh

Hcqt Index

Wlnd
(ovcr z0 mDh)

AlloÏed Weoïher Doys per Contracl ?QÃ Tofol Doys lost due fo weother

Requested doys Exlønsion 15

for

for

Moy 2015

Moy 2015

Dare sbmlff¿d to cll¿ñr 6/t/2015



Alf LÇgnstryction ÂÂcnogemenlllG
Weqlhcr Trqckinq

Htgh potnr Fomüy-HeuEl0g

¡¡lonth: Jun- 15

Ch.ck box¿r wh¿¡e weoth¿¡ wd, pr.ænt. Nor. lf wo¡k wo¡ Holt¿d o¡ lbnpcr€d.
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5le€T

Snow
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Dqlly Lor

TGmpcrelure

Þolly Hish

Heol Indsr

Wind
(ov€r 20 mÞh)

Alloted Wøother Þoys per ConÍoct for

Íor

Prolcct +lE¡lñtcndenl Tm Pcrs¡nge¡ Dot. Subhltred to ¿llent Ull3glt

4 Totol Þoys lost due 1o weather

RequesTed doys Extension

12 June 2015

I June 2015
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Weolhel TnockiÌg

Hlgh Poinl FoEily Housing

Jul- 15

Check boxes wherc wøther wrs preenl, ñloie ¡f work wos lhlted or llompered.
Reco¡d doi¡y l9nìpercTure, i¡çh€s of roin or 3now, ond exc€sgiv€ huddy conditions

Alloted Weolh€r Þoys per Controct 3

Prc.lccl Superlnlendent Thomqs Pc6lnger Dqte Submllted lo Cllent

Totol Days lost due 1o weothen 0 for

Requesled doys Extension 0 for

^ 
onth I

July

July 2015
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Â1ud X
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Snow
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Heot Index

Wind
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Weother Traçkim

Hioh Point IgEily Housirìg
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Aug-15
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Alloled Weother Doys per Controct 4

Prc.leci Supe¡lntend€nt Tom PeFlnger Þote Submitled to Cllent

Totol Þoys lost due To weother

Requested doys Extønsion

9/r/2016

for

for

AugusÌ 2015

August 2015

0

0

I 2 3 4 5 ó 7 I I ¡L ll l2 l4 l5 to t7 t€ l9 2l z2 2' z 3 3t
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l,{ud
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Snow
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Disaster Federal Register Notices. Texas Severe
Storms, Tornadoes, Straight-l¡ne Winds, and
Flooding
lnitial Notice

DATE OF NOTICE: FRIDAY, MAY 29, 201S

Amendment No. 1

DATE OF NOTICE: FRIDAY, JUNE 5,201S

Amendment No. 2

DATE OF NOTICE: TUESDAY, JUNE 9,2015

Amendment No. 3

DATE OF NOTICE: TUESDAY, JUNE 16,2015

Amendment No. 4

DATE OF NOTICE: FRIDAY, JUNE 19,2015

Amendment No. 5

DATE OF NOTICE: WEDNESDAY, JUNE 24,2015

Amendment No.6

DATE OF NOTICE: WEDNESDAY, JULY 1,2015

Amendment No.7

DATE OF NOTICE: THURSDAY, JU1Y9,2015

Amendment No. B

https ://www. fema. gov/ disaster I 4223 I notices 9130120t5



OTICE: FRIDAY, JULY 17,2015

Page2 of2

DATE OF NOTICE: TUESDAY, JULY 21,201S

Amendment No. 9

DATE OF NOTICE: TUESDAY, JULY 21,201S

Amendment No. 11

DATE OF NOTICE: THURSDAY, JULY 23, 201 5

Amendment No. 12

DATE OF NOTICE: TUESDAY, AUGUST 4,20is

htþs ://www. fema. gov/d isaster I 4223lnotices 9l30l20ts



lnitial Notice
Date of Notice:
Friday, May 29,2015

Billing Code 9111-23-P

DEPARTMENT OF HOMELAND SECURITY

Federal Emergency Management Agency

Internal Agency Docket No. FEMA-4223-DRl

Docket lD FEMA-201 5-0002

Texas; Major Disaster and Related Determinations

AGENCY: Federal Emergency Management Agency,
DHS.

ACTION: Notice

SUMMARY: This is a notice of the Presidential
declaration of a major disaster for the State of Texas
(FE!VIA-4223-DR), dated May 29,2015, and related
determinations.

EFFECTIVE DATE: May 29,2015

FOR FURTHER INFORMATION CONTACT: Dean
Webster, Office of Response and Recovery, Federal
Emergency Management Agency, 500 C Street, SW,
Washington , DC 20472, (202) 646-2833.

SUPPLEMENTARY INFORMATION: Notice is hereby
given that, in a letter dated May 29,2015, the President
issued a major disaster declaration under the authority
of the Robert T. Stafford Disaster Relief and
EmergencyAssistance Act,42 U.S.C.5121 et seq. (the
"Stafford Act"), as follows:

Assistance to State,
Local, Tribal and
Territorial Governments
and Certain Private-Non-
Profit Organizations

Contact your State or
Tribal Emergency
Manao Office to
learn more about the
Public Assistance
proqram.

Are you a disaster
survivor?

Apply Online at
DisasterAssistance. qov

Apply via a smartphone at
m.fema.oov
Or apply by Phone by

calling (800) 621-3362 or
TTY (800) 462-7585.

ÇDisaster Recoverv
Center Locator

Page 1 of4
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.,,;.+!îave determined that the damage in certain

f$i:tt ¡f t re .ìta:e .,f Texas resulting from severe
iM m$;to'iaoocs, straight-line winds, and

flooding during the period of May 4,2015, and
continuing, is of sufficient severity and magnitude
to warrant a major disaster declaration under the
Robert T. Stafford Disaster Relief and
Emergency Assistance Act, 42 U.S.C. 5121 et
seg. (the "Stafford Act"). Therefore, I declare
that such a major disaster exists in the State of
Texas.

ln order to provide Federal assistance, you are
hereby authorized to allocate from funds
available for these purposes such amounts as
you find necessary for Federal disaster
assistance and administrative expenses.

You are authorized to provide lndividual
Assistance and Public Assistance in the
designated areas and Hazard Mitigation
throughout the State. Consistent with the
requirement that Federal assistance be
supplemental, any Federal funds provided under
the Stafford Act for Hazard Mitigation and Other
Needs Assistance will be limited to 75 percent of
the total eligible costs. Federal funds provided
under the Stafford Act for Public Assistance also
will be limited to 75 percent of the total eligible
costs, with the exception of projects that meet
the eligibility criteria for a higher Federal cost-
sharing percentage under the Public Assistance
Alternative Procedures Pilot Program for Debris
Removal implemented pursuant to section 428 o'Í

the Stafford Act.

Further, you are authorized to make changes to
this declaration for the approved assistance to
the extent allowable under the Stafford Act.

The time period prescribed for the implementation of
section 310(a), Priority to Certain Applications for
Public Facility and Public Housing Assistance, 42
U.S.C. 5153, shall be for a period not to exceed six
months after the date of this declaration.

https ://www. fema. gov/ disaster I 4223 I noticeslinitial-notice 9/3012015



r;*,!ederal Emergency Management Agency
(f ¡$f[rrg )\i ]rv. s ;,of;)e that pursuant to the
au *Vyedred ä rtre Ad rr ¡in istrator, u nder Executive
Order 12148, as amended, Kevin L. Hannes of FEMA
is appointed to act as the Federal Coordinating Officer
for this major disaster.

The following areas of the State of Texas have been
designated as adversely affected by this major disaster:

Harris, Hays, and Van Zandt Counties for
I ndividual Assistance.

Cooke, Gaines, Grimes, Harris, Hays, Navarro,
and Van Zandt Counties for Public Assistance.

All areas within the State of Texas are eligible for
assistance under the Hazard Mitigation Grant
Program.

The following Catalog of Federal Domestic Assistance
Numbers (CFDA) are to be used for reporting and
drawing funds: 97.030, Community Disaster Loans;
97.031, Cora Brown Fund; 97.032, Crisis Counseling;
97.033, Disaster Legal Services; 97.034, Disaster
Unemployment Assistance (DUA); 97.046, Fire
Management Assistance Grant; 97.048, Disaster
Housing Assistance to lndividuals and Households ln
Presidentially Declared Disaster Areas; 97.049,
Presidentially Declared Disaster Assistance - Disaster
Housing Operations for lndividuals and Households;
97.050, Presidentially Declared Disaster Assistance to
lndividuals and Households - Other Needs; 97.036,
Disaster Grants - Public Assistance (Presidentially
Declared Disasters); 97.039, Hazard Mitigatíon Grant.

lsl

W. Craig Fugate,

Administrator,

Federal Emergency Management Agency

Page 3 of4
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Amendment No. 3
Date of Notice:
Tuesday, June 16,2015

Billing Code 9111-23-P

DEPARTMENT OF HOMELAND SECURITY

Federal Emergency Management Agency

flnternal Agency Docket No. FEMA-4223-DRl

Docket lD FEMA-201 5-0002

Texas; Amendment No. 3 to Notice of a Major Disasler
Declaration

Federal Emergency Management Agency,

Assistance to State,
Local, Tribaland
Territorial Governments
and Certain Private-Non-
Profit Organizations

Contact your State or
Tribal Emerqencv
Manaqement Office to
learn more about the
Public Assistance
proqram.

Are you a disaster
survivor?

Apply Online at
DisasterAssistance. gov

Apply via a smartphone at
m.fema.qov
Or apply by Phone by

calling (800) 621-3362 or
TTY (800) 462-7585.

(lPseslcrseeeyery

Center Locator

AGENCY
DHS.

ACTION: Notice

SUMMARY: This notice amends the notice of a major
disaster declaration for the State of Texas (FEMA-
4223-DR), dated

May 29, 2015, and related determinations

EFFECTIVE DATE: June 16,2015

FOR FURTHER INFORMATION CONTACT: Dean
Webster, Office of Response and Recovery, Federal
Emergency Management Agency, 500 C Street, SW,
Washington , DC 20472, (202) 646-2833.

SUPPLEMENTARY INFORMATION: The notice of a
major disaster declaration for the State of Texas is
hereby amended to include the following areas among
those areas determined to have been adversely

https ://www. fema. gov/ disaster I 4223 I noticeslamendment-no-3 9l30l20ls



affqfü.þy the event declared a major disaster by the
R'iffi',:n 

lus rer.rar rti,,n of May 2g,zo1s.
.HZJ¡

Dallas and Nueces Counties for lndividual
Assistance.

Page2 ofZ

Cooke, Fannin, Grayson, Liberty, and Walker
Counties for lndividual Assistance (already
designated for Public Assistance).

The following Catalog of Federal Domestic Assistance
Numbers (CFDA) are to be used for reporting and
drawing funds: 97.030, Community Disaster Loans;
97.031, Cora Brown Fund; 97.032, Crisis Counseling;
97.033, Disaster Legal Services; 97.034, Disaster
Unemployment Assistance (DUA); 97.046, Fire
Management Assistance Grant; 97 .048, Disaster
Housing Assistance to lndividuals and Households ln
Presidentially Declared Disaster Areas; 97 .049,
Presidentially Declared Disaster Assistance - Disaster
Housing Operations for lndividuals and Households;
97.050 Presidentially Declared Disaster Assistance to
lndividuals and Households - Other Needs; 97,036,
Disaster Grants - Public Assistance (Presidentially
Declared Disasters); 97.039, Hazard Mitigation Grant.

lsl

W. Craig Fugate,

Administrator,

Federal Emergency Management Agency

4223

Last Updated: O611612015 - 17:12
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Amendment No. 6
Date of Notice:
Wednesday, July 1 ,2015

Billing Code 9111-23-P

DEPARTMENT OF HOMELAND SECURIry

Federal Emergency Management Agency

flnternal Agency Docket No. FEMA- 4223-DRJ

Docket lD FEMA-201 5-0002

Texas; Amendment No. 6 to Notice of a Major Disaster
Declaration

Assistance to State
Local, Tribal and
Territoria I Governments
and Certain Private-Non-
Profit Organizations

Contact your State or
Tribal Emerqencv
Management Office to
learn more about the
Public Assistance
proqram.

Are you a disaster
survivor?

Apply via a smartphone at
m.fema.qov
Or apply by Phone by

calling (800) 621-3362 or
TTY (800) 462-7585.

isaster Recovery
Center Locator

AGENCY
DHS.

ACTION. Notice

SUMMARY: This notice amends the notice of a major
disaster declaration for the State of Texas (FEMA-
4223-DR), dated

Apply Online at
Federal Emergency Management Agency, Disaster stance.qov

May 29,2015, and related determinations

EFFECTIVE DATE: July 1, 2015

FOR FURTHER INFORMATION CONTACT: Dean
Webster, Office of Response and Recovery, Federal
Emergency Management Agency, 500 C Street, SW,
Washington , DC 20472, (202) 646-2833.

SUPPLEMENTARY INFORMATION: The notice of a
major disaster declaration for the State of Texas is
hereby amended to include the following areas among
those areas determined to have been adversely

https ://www. fema. gov/d isaster I 4223lnotices/amendment-no-6 9l30l20ts



affefiþy the event declared a major disaster by the
P 
M'n lI T:-'r: 1li,,n 

ot May 2e,201s.

Brazoria and Ellis Counties for lndividual
Assistance.

Page2 of3

Bowie, Cherokee, and Harrison Counties for
lndividual Assistance (already designated for
Public Assistance).

Callahan, Dickens, Edwards, Frio, Harfley, Hill,
Leon, Parker, Real, Trinity, and Victoria Counties
for Public Assistance.

Dallas, Eastland, Hidalgo, and Nueces Counties
for Public Assistance (already designated for
I ndividual Assistance).

The following Catalog of Federal Domestic Assistance
Numbers (CFDA) are to be used for reporting and
drawing funds: 97.030, Community Disaster Loans;
97.031, Cora Brown Fund; 97.032, Crisis Counseling;
97.033, Disaster Legal Services; 97.034, Disaster
Unemployment Assistance (DUA); 97.046, Fire
Management Assistance Grant; 97 .048, Disaster
Housing Assistance to lndividuals and Households ln
Presidentially Declared Disaster Areas; 97 .049,
Presidentially Declared Disaster Assistance - Disaster
Housing Operations for lndividuals and Households;
97.050 Presidentially Declared Disaster Assistance to
lndividuals and Households - Other Needs; 97.036,
Disaster Grants - Public Assistance (Presidentially
Declared Disasters); 97.039, Hazard Mitigation Grant.

lsl

W. Craig Fugate,

Administrator,

Federal Emergency Management Agency

4223

htþs ://www. fema. gov/ disaster I 4223 I noticeslamendment-no-6 913012015
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Amendment No. 9
Date of Notice:
Tuesday, July 21,2015

Billing Code 9111-23-P

DEPARTMENT OF HOMELAND SECURITY

Federal Emergency Management Agency

fl nternal Agency Docket No. FEMA- 4Z2}-DR)

Docket lD FEMA-201 5-0002

Texas; Amendment No. 9 to Notice of a Major Disaster
Declaration

Federal Emergency Management Agency,

Assistance to State,
Local, Tribal and
Territoria I Governments
and Gertain Private-Non-
Profit Organizations

Contact your State or
Tribal Emerqency

X[anagement Office to
learn more about the
Public istance
proqram.

Are you a disaster
survivor?

Apply Online at
DisasterAssistance. gov

Apply via a smartphone at
m.fema.qov
Or apply by Phone by

calling (800) 621-3362 or
TTY (800) 462-7585.

ÇPseslqlBeceyery
Center Locator

Page 1 of2

AGENCY
DHS.

ACTION: Notice

SUMMARY: This notice amends the notice of a major
disaster for the State of Texas (FEMA-4223-DR), dated
May 29, 2015, and related determinations.

EFFECTIVE DATE: July 21,2015

FOR FURTHER INFORMATION CONTACT: Dean
Webster, Office of Response and Recovery, Federal
Emergency Management Agency, 500 C Street, SW,
Washington , DC 20472, (202) 646-2833.

SUPPLEMENTARY INFORMATION: Notice is hereby
given that the incident period is now May 4,2015,
through and including June 22,2015.

The following Catalog of Federal Domestic Assistance
Numbers (CFDA) are to be used for reporting and

htçs ://www. fema. gov/d isaster I 4223lnotices/amendment-no-9 9l30l20ts



d ra'¡g.ru nds: 97. 030, Comm u nity Disaster Loans;
o;j$ffi'rri br)vú F ¡n,,'97.032, crisis counseting;
9 i lffiJ,sa'ster -[egai Sei vices ; 97 .094, D isaste r
Unemployment Assistance (DUA); 97.046, Fire
Management Assistance Grant; gT .048, Disaster
Housing Assistance to lndividuals and Households ln
Presidentially Declared Disaster Areas; 97 .049,
Presidentially Declared Disaster Assistance - Disaster
Housing Operations for lndividuals and Households;
97.050, Presidentially Declared Disaster Assistance to
lndividuals and Households - Other Needs; 97.036,
Disaster Grants - Public Assistance (Presidentially
Declared Disasters); 97.039, Hazard Mitigation Grant.

lsl

W. Craig Fugate,

Administrator,

Federal Emergency Management Agency

4223

Last Updated:0712112015 - 13:5S

Page2 of2
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action regarding a Placed in Service deadline extension for a 
Development located in a major disaster area as allowed under Section 6 of IRS Revenue Procedure 2014-49 
for Oak Creek Village (fka Oak Creek Apartments, HTC # 13252). 

 
RECOMMENDED ACTION 

 
WHEREAS, 2013 Travis Oak Creek, LP (Development Owner) was allocated $2,000,000 in 
9% Housing Tax Credits in 2013 to construct Oak Creek Village (the “Development”), a 
development consisting of 173 new multifamily units in Austin; 
 
WHEREAS, the Development Owner is required by the Carryover Allocation Agreement 
and Internal Revenue Code §42(h)(1) to place each building in service by no later than 
December 31, 2015; 
 
WHEREAS, IRS Revenue Procedure 2014-49, allows for and the Development Owner is 
requesting an extension to the placed in service deadline because the buildings are located in 
and impacted by a major disaster area, as declared by the President, during the 2-year period 
described in §42(h)(1)(E)(i) as long as the Development Owner plans to place the 
Development in service no later than December 31 of the year following the end of the 2-
year period; 

 
WHEREAS, on Friday, May 29, 2015, initial notice was given that the President issued a 
major disaster declaration under the authority of the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act due to the excessive rain and flooding that ensued and the notice 
was amended on Friday, June 5, 2015 and on Tuesday, June 9, 2015, to include Travis 
County in a list of Texas counties eligible to receive individual and public assistance;   

 
WHEREAS, the Owner has indicated that severe storms and flooding between January and 
July of 2015 impacted construction crews on the Development and delayed construction 
progress for a total of 34 days due to inclement weather which has created overall delays in 
Development completion such that the Development may not be able to meet its December 
31, 2015 deadline to place each building in service; 
 
WHEREAS, the Owner is requesting disaster relief in the form of a two month extension 
to the Development’s placed in service deadline of December 31, 2015; 

 
WHEREAS, aside from delaying the availability of affordable units the requested changes 
do not negatively affect the Development or impact the long term viability of the transaction 
and the requested relief is commensurate with the delay which occurred and does not exceed 
the relief period specified in IRS Revenue Procedure 2014-49; and 
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WHEREAS, under 10 TAC §10.405(d), staff has determined that Board approval is 
warranted based on the extenuating circumstances in the Owner’s request;   
 
NOW, therefore, it is hereby 
 
RESOLVED, that a two month extension of the placed in service deadline is hereby 
approved and the Executive Director and his designees are each authorized, empowered, 
and directed to take all necessary action to effectuate the foregoing. 

 
BACKGROUND 

 
Oak Creek Village (fka Oak Creek Apartments) was awarded credits in 2013 under the 9% Housing Tax 
Credit program.  The property is a 173 unit, general population, new construction property located in 
Austin.  The Owner, 2013 Travis Oak Creek, LP (Rene Campos) and its Co-General Partners, 2013 Travis 
Oak Creek, GP, LLC, and 2008 South San Antonio Pines GP, LLC, are owned and managed by Rene 
Campos, a 100% Individual Member. 
 
The Owner, on October 26, 2015, submitted a letter to the Department requesting a two month extension 
to the date the Owner is required to place each building in service in accordance with IRC §42(h)(1) and the 
Development’s Carryover Allocation Agreement.  The Owner is seeking the relief under IRS Revenue 
Procedure 2007-54 (superseded and modified by IRS Procedure Ruling 2014-49) relating to Owners of low-
income buildings and housing credit agencies of States in major disaster areas declared by the President.  
 
According to the Owner, construction was delayed for a total of 34 days due to inclement weather between 
January 1, 2015 and July 5, 2015.  The Owner’s request states that the excessive rain (an overall 39.14 inches 
of rainfall compared to a typical average of 18.23 inches) on the construction site delayed timely completion 
of site work (including critical water quality facilities, public road improvements, and internal roadways), 
installation of utilities, concrete placement, wood framing, and the installation of roofing and exterior 
building cladding and dry-in.  As an alternative to an approval of this extension request, the Owner has 
requested to be permitted to return the credits and receive a re-allocation of credits in the current year 
pursuant to the Force Majeure provisions in 10 TAC §11.6(5) of the 2015 Qualified Allocation Plan.  The 
Owner has stated the belief that the Development meets all of the requirements of 10 TAC §11.6(5).    
 
According to the Development’s latest quarterly Construction Status Report and pay application, dated 
September 30, 2015, the Development was 81% complete.  Weather delays were highlighted by OCV, the 
third party construction report provider, with an accompanying weather log showing 34 weather days and 
several affected critical path activities (such as site paving, garage excavation and soil nailing, site utilities, 
pond utilities, and drain piping).  Delays are also noted in the Owner’s request and in the construction 
report related to the discovery of underground HVAC chiller lines and other utilities found in non-mapped 
locations, installation of foundation drains related to subsurface rock conditions, and plan modifications 
required by the City of Austin.  According to the request letter, the Owner and its consultants have made, 
and continue to make, extra efforts to expedite and compress schedule activities, including spending 
significant additional resources, to meet the placed in service date; however, the Owner believes it is prudent 
to request an extension in case its compressed schedule for delivery encounters additional unforeseen delays.  
The current schedule submitted with the construction report shows planned completion of substantial 
construction as of November 25, 2015, and final project completion occurring between December 14, 2015 
and January 11, 2016; however, the report states that though the construction contract completion date has 
not changed, the project is not on time due to weather delays and contract extensions are pending. 



Page 3 of 3 

 
The Owner’s request has referred to the FEMA Notices of Major Disaster Declaration released on May 29, 
2015 as well as the amended notices released on June 5, 2015, and June 9, 2015, that confirm the President’s 
issuing of a major disaster declaration due to damage in the State of Texas resulting from severe storms, 
tornadoes, straight-line winds, and flooding during the period of May 4, 2015 – June 22, 2015.  The 
amended notices released on June 5, 2015 and June 9, 2015 included Travis County as a county designated 
by FEMA for Individual and Public Assistance under the President’s disaster declarations and therefore 
meet the requirements of Section 4 of the Revenue Ruling for purposes of determining whether the Owner 
is eligible to request relief provisions. 
 
In accordance with IRS Revenue Procedure 2014-49, Section 6.03, as an Owner affected by Presidentially 
declared disaster, the Owner is requesting the Department’s approval for the carryover allocation relief.  The 
agency, as directed by the Procedure, may approve such relief only for projects whose Owners cannot 
reasonably satisfy the deadlines of §42(h)(1)(E) because of a disaster that led to a major disaster declaration 
under the Stafford Act.  The Department’s determination may be made on an individual project basis or the 
agency may determine, because of the extent of the damage in a major disaster area, that all Owners or a 
certain group of Owners in the major disaster area warrant the relief.  In accordance with Section 7.02, the 
agency has the discretion to provide less than the full amount of relief allowed or no relief based on all the 
facts and circumstances.  The Department will report any approved relief on the Form 8610, due to the IRS 
on February 28th.   
 
The Owner has indicated that they are making all efforts to still meet the current deadline.  Staff is 
recommending a two month extension. 
 
Extension requests are normally considered under the Uniform Multifamily Rules, Subchapter E, 10 TAC 
§10.405(d); however, extensions are only considered in this section if the original deadline associated with 
carryover, the 10 Percent Test, or cost certification requirements will not be met.  The provisions in the 
Rule do not specifically address extensions to the placed in service deadline and the Department’s Carryover 
Allocation Agreement states that no extension of the deadline to place in service can be made.  The IRS, 
however, provides for the subject disaster related extension. Staff has the ability, in accordance with 
provisions in 10 TAC §10.405(d), to bring to the Board material determinations that warrant Board approval 
due to extraordinary circumstances such as those discussed above. 
 
Staff recommends approval of the extension request as presented herein. 
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TDI-ICA
221, F;ast 1 1 'r' Srreet
Austin, TX 78701

Attn: Rosalio Banuelos

RE: TDHCA # 13234; Wynnewood Family Housing, Dallas, Dallas County, Texas;
Request for Extension of Placed in Service Deadline Pursuant to Rev. Ptoc,2014-49,

Dear Rosalio:

This letter is written on behalf of Wynnewood Family Housing, LP ("Project Owner") in connection
with \X/ynnewood F-amily Housing (aka High Point Family Housing) (the "Project'). ïØe request
that the TDHCA grant to Project Owner a six (6) month extension of the Placed in Service
Deadline due to the Project being in afl area that suffered a Presidentially-declared Major Disaster
after. Catryover Allocation Agreement. The Project's Placed in Service Deadline is l)ecember 31,

2015. Up to a one (1) year extension is permitted by the Internal Revenue Service under Rev, Proc.
201,4-49 lcoov enclosed as Exhibit A).

Circu(nstanceg:
The Consttuction Contract fot the Project calls for substantial completion within 488 calendar days

from commencement (see pertinent pages attached as Exhiþit B), The Notice to Proceed was given
to ALTÂ Construction Management, LLC on July 8,2074 (see Exhibit C), and site work began on
the Ptoject on August 5,201.4. As of the end of August, 201.5, the \ùTeather Tracking report for the
Project (attached as Exhibit D) shows that construction had been halted at totøl of 152 days.

Additionally, construction hacl been hamp ered a total of 36 days as the tesult of weather, although
the site wâs not closed down on those days. The Construction Contract provided for 43 days of bad
weather that might halt construction. T'he result is that as of the encl of r{ugust,2015, there were
109 days when work was halted that were not contemplated by the Consftuction Contract and an

additional 43 days when the work that could be accomplished was limited by the weather conditions,

Another complicating factor is that the design of the Project required that the construct-ion crane for
the structutal gatage be moved into place before a portion of the site of Building 2 was accessible
fot commencement of construction, Weather clelays in the pouring of the concrete g rage sftucture

9 (ìrccnway l)laza, Surtc i100 l-louston,'l'exas 7704(r

Phonc: 71 3-651 -01 I 1 [¡ax: 713-657-0220
Wcb: rvrvrv,. coats rtìs-g,g-g1¡
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Rosalio Banuelos, TDHCA
October 2,2015
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resulted in concomitant delays in beginning construction that pottion of Building 2, which included
16 of the 48 units in Building 2.

Rev. Proc. 2014-49 Provides Extension Where Maigr Disaster Has Occured:
Rev. Proc. 201,4-49 gives a ctedit agency the ability to extend a placed in service deadline for up to
one (1) year (until December 31" of the next succeeding year) if the city or county in which a project
is located is the subject of a Presidentially-declared N{ajor l)isaster that occurs after the Carryover
Allocation Agreement is filecl. 'Ihe Ploject is located in Dallas County, and Dallas County was the
subject of a Presidential Declaration of a Major f)isastçr for severe storms, tornadoes, straight-line
winds and flooding in an arca that includes Dallas County (F'EMA-2015-0002). The Initial Notice
has been amended twelve times, with Dallas County being added to the counties authorized for
Individual Assistance in Amendment No. 3, and for Public Âssistance in Amendment No. 6. The
incident period (the "Incident Period") during which the Major Disaster was determined to continue
was established as being May 4,201.5 through and including June 22,201,5 in Amendment No, 9.

(See Exhibit E for the Initial Notjce and Amendments 3, (r and 9,)

Comparing the Weather Tracking report for the Project with the Incident Period, it appears that of
the 50 calendar days included within the Incident Period, 28 were so inclement due to rain that
construction on the Project was halted, and there were four (4) additional days where the weather
substantially hindered construction.

Request fot Six 16) Month Extension Pursuant to Rev. Ptoc.2014-49;
The Internal Revenue Service has provided recourse when 90lo Housing'fax Credit developments
are delayed due to untoward events that are serious enough to result in a declared Major l)isaster
and the ability to meet the placed in service deadline is impaired, f'his is exactly the circumstance
for the Project, and we request that the TDHCA provide this recourse to the Project C)r.vner.

Although the Construction Contract contemplated and provided for "rain days" based upon the
customaq/ climate in the Dallas area, the construction period has been unusually inclement and
included a Major Disaster consisting of stotms, rzltn and flooding. Additionally, storms w-ith the
danget of lightning cause a prudent general contractor to halt çonstructir:n activities that might
endanger its workers. While the weather conditions that resultecl in construction delays for the
Project encompassed mote than the Incident Period, the Incident Pedod has contributed gteatþ to
the delay in consftuction. The original generous 488-day construction period has now expanded by
an additional l,09 days of requested extensions, making it unlikely that the Placed in Service Deadline
will be met.

IJecause of the foregoing, we respectfully request that the TDHCA exetcise the power that the
Internal Revenue Service placed in credit agencies to avoid the failure of.9o/o Housing Tax Credit
projects to qualify under Section 42 of the IRC. Although a full one-yeat extension is available

under the Rev. Proc.201"4-49, the Project Owner requests only a six (6) month extension (through

June 30, 2016), which we believe will be ample to achieve placement in service for the Project, We
further request that the availability of this extension be consiclerecl by the TDHCA Board at the
Board Meeting scheduled for Novembet 1.2,201.5.



Rosalio Banuelos, TDHCA
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Because the Project Owner is making this reguest more than 30 days pdor to the Placed in Service
Deadline, we believe that no extension fee is required under 510,901(12) of the 2015 Uniform
Multifamily Rules. Please let me know immediately if this is not correcr.

If you have any questions, please do not hesitate to call me at71,3-653-7322.

Sincerely

'lameaA. Dula

Enclosures: ExhibitsA - E

Tim Iwine
Raquel Motales
Brian L. Roop
Darren Smith

John Greenan

cc:
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Revenue Procedure 2014-49
Internal Revenue Service
2014-37I.R.B. 535

26 CFR601.105: Examination of returns and claimsfor refund, credit, or abatement; determination of coruect tax tiability.
(Also: Part I, $$ 42 ønd 142; 1.42-5, 1.42-6, 1.42-13, L42-14.)

Rev. Proc. 2014-49

SECTION 1. PURPOSE

In the context of a Major Disaster, this revenue procedure provides temporary relief from certain
requirements of $ 42 of the Internal Revenue Code for Agencies and Owners. This revenue procedure also
provides emergency housing relief for individuals who are displaced by a Major Disaster from their
principal residences in certain Major Disaster Areas. For low-income buildings financed with exempt
facility bonds under $ 142, see also Rev. Proc. 20I4-50,I.R.8. 2014-37,which provides for emergency
housing relief under $ 1a2(d) in response to Major Disasters. This revenue procedure modifies and
supersedes Rev. Proc. 2007-54,2007-2C.8.293. See section 5 of this revenue procedure for definitions of
certain capitalized terms appearing throughout this revenue procedure.

SECTION 2. BACKGROUND

.01 Upon issuance of the President's declaration of a Major Disaster, the Federal Emergency
Management Agency (FEMA) may designate particular cities, counties, or other local jurisdictions covered
by the declaration as eligible for Individual Assistance, Public Assistance, or both. l With respect to some
previous Presidential declarations of Major Disasters, the Internal Revenue Service (Ser-vice) issued
notices providing relief from certain requirements under $$ 42 and I42(d) to facilitate emergency housing
relief for Displaced Individuals without regard to the income of those Displaced Individuals. 2

I Fnv¡. generally publishes this designation in a notice in the Federal Register
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1 aT relief under $ 42, see e.g., Notice 2ol2-7,20124LR.8. 308 (flooding in Iowa); Notice 2012-6g,2ot24gLR.B. 574
(Hurricane Sandy); Notice 201340,2013-25I.R.8. 1254, and Notice 201347,2013-31I.R.B. 120 (severe storms and
tornadoes in Oklahoma); and Notice 2013-64,201344I.R.B. 438 (weather-related disasters in Colorado). For relief under g
142(d)' see Notice 2073-9,20.13-91.R.8. 529 (Hurricane Sandy); Ñotice 2013-39,2013-25 L¡..3. t2¡2:and Notice 201347
(severe storms and tomadoes in oklahoma); and Notice 2013-63, 2013-44 I.R.B. 436 (weather-related disasters in Colorado).,l<{<***{<****

'02 Under $ 1'42-13(a) of the Income Tax Regulations, the Secretary may provide guidance to carry
out the pu{poses of $ 42 through various publications in the Internal Revenue Bulletin.

SECTION 3. CHANGES

.01 Rev. Ptoc- 2007-54 established temporary relief from certain requirements of $ 42 for Owners and
Agencies in Major Disaster Areas. In particular, Rev. Proc.2007-54 (1) provided relief from the carryover
allocation provisions; (2) clarified the consequences if an Owner failed 6 restore a building within a
reasonable restoration period; (3) provided relief from certain compliance monitoring requi-rements; (4)
allowed Agencies to provide relief for buildings severely damaged or destroyed in the first year of ine
credit period; and (5) described the amount of credit allowable for a restor.d b.tilding

.02 Rev. Ptoc.2007-54 also allowed Owners to rely on the self-certification of income eligibility of an
individual who was displaced from his or her principal residence as a result of a Major Disaste-r and whose
principal residence was in a city, county, or other local jurisdiction designated for Individual Assistance by
FEMA as a result of the Major Disaster. The self-certification could noiextend for more than four months
beyond the date of the President's Major Disaster declaration. During the four-month self-certification
period, the self-certified tenant was deemed a qualified low-income tènant. After the four-month self-
certification period, the selÊcertified tenant was treated as a qualified low-income tenant only if the Owner
obtained all documentation required under $ 42 to support the tenant's continued status as a qualified low-
income individual.

.03 The key modifications to Rev. Proc. 2007-54 in this revenue procedure include: (l) changing the
reasonable restoration period for recapture relief and the tolling period for severely damaged, deJroyed, or
uninhabitable buildings in the first year of the credit period; (2) indetermining qualified basis, using the
building's qualif,red basis at the end of the taxable year immediately preceding the first day olthe incident
period as determined by FEMA, rather than atthe end of the taxable year preðeding the Piesident's Major
Disaster declaration; (3) incorporating a temporary suspension of certain income limitations for Displaðed
Individuals; (4) eliminating the need for self-certification of income eligibility; (5) permitting an Agency to
allow an Owner within its jurisdiction to provide emergency housing r"li"f to Displaced Individuali from
other jurisdictions; (6) describing the consequences of providing emergency housing relief in the first year
of the credit period and after the fîrst year of the credit period; and (7) modifuing the safe harbor relating to
the amount of credit allowable to a restored building to provide relief in circumstances where the
restoration cost is less than the eligible basis cost.

SECTION 4. SCOPE

This revenue procedure applies when the President has declared a Major Disaster. This revenue
procedure applies to Displaced Individuals and to all $ 42 buildings (including buildings financed with
exempt facility bonds under $ 142), Agencies, and Owners both inside and outside States containing a
Major Disaster Area.

SECTION 5. DEFINITIONS

http://www.legalbitstream.com./scripts/isyswebext.dll?op:get&uri:/isysquery/irlb23/2ldoc 9/28/20t5
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The following definitions apply for this revenue procedure.

.01 Agency. With respect to a Project, the Agency is the governmental housing credit agency that has
jurisdiction over the Project.

.02 Displaced Individual . A Displaced Individual is an individual who is displaced from his or her
principal residence as a result of a Major Disaster and whose principal residence was located in a Major
Disaster Area designated as eligible for Individual Assistance by FEMA.

.03 Major Disaster. A Major Disaster is an event for which the President has declared a major disaster
under the Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. 5l2l et seq .

.04 Maior Disaster Area . A Major Disaster Area is any city,county, or other local jurisdiction for
which a Major Disaster has been declared by the President and which has been designaied by FEMA as
eligible for Individual Assistance, Public Assistance, or both.

,05 Market-Rate Unit. A Market-Rate Unit is a unit that is not a low-income unit under $ 42(Ð(3).

.06 Owner. An Owner is the owner of a project.

.07 Proiect. A Project is a project that is subject to low-income requirements under $ 42.

.08 Temporary Housing Period. A Temporary Housing Period is the period, if any, beginning on the
first day of the incident period, as determined by FEMA, and ending on the date determined by the Agency
under section 12.02 of this revenue procedure.

SECTION 6. RELIEF FOR CARRYOVER ALLOCATIONS

.01 A carryover allocation is defined in $ 1.42-6(aX1) as an allocation that meets the requirements of $
42(h)(l)(E) (relating to carryover allocations for single buildings) or g a2(h)(1)(F) (relating to carryover
allocations for multiple-building Projects).

.02If an Owner has a carryover allocation for a building located in a Major Disaster Area and the
incident period for the Major Disaster began prior to the deadline in $ 42(hXlXE), the Agency may grant
the Owner an extension under section 7 of this revenue procedure. If the Agency grants such an extension,
the Service will treat the Owner as having satisfied the 1O-percent basis requirement of g a2@)(lXEXiÐ if
the Owner incurs more than 10 percent of the Owner's reasonably expected basis in the building (land and
depreciable basis) no later than the expiration of that extension. See $ 1 .42-6 for specific rules on carryover
allocations.

.03 If an Owner has a carryover allocation for a building located in a Major Disaster Area and the
Major Disaster occurs on or after the date of the carryover allocation, the Agency may grant the Owner an
extension under section 7 of this revenue procedure. If the Agency grants such an extension, the Service
will treat the Owner as having satisfied the placed in service requirement of g a2GXIXEXÐ if the Owner
places the building in service no later than the expiration of that extension. See $ I .42-6 for specific rules
on canyover allocations.
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.04 If either section 6.04(1) or section 6.04(2) of this revenue procedure applies, then the Service will
treat the carryover allocation as a credit returned to the Agency on the day foliowing the end of the
extension period granted under the authority of sectio n 6 .02 oi this ,.u"rru. proceduie, provided the
Agency complies with the requirements of g 1.42-14(d)(3).

(1) Under the procedure described in section 7 of this revenue procedure, an Owner obtains the relief
provided in section 6.02 of this revenue procedure but fails to satis'S the 1O-percent basis requirement of $42(hXlXE)(ii) before the expiration of the extension period granted under the authority of seltion 6.02. See
ç |.42-14 for specific rules on returned credits.

(2) Under the procedure described in section 7 of this revenue procedure, an Owner obtains the relief
provided in section 6.03 of this revenue procedure but fails to satisS the placed in service requirement of $42(hXlXE)(i) before the expiration of the extension period granted undeithe authority of section 6.03.

SECTION 7. PROCEDURE TO OBTAIN CARRYOVER ALLOCATION RELIEF

.01 An Owner may obtain the carryover allocation relief described in section 6.02 or 6.03 of this
revenue procedure only if the Owner receives approval for the relief from the Agency that issued the
caffyover allocation pursuant to the procedures in this section 7.

.02 The Agency may approve the carryover allocation relief provided in sections 6.02 and,6.03 of this
revenue procedure only for Projects whose Owners cannot reasonably satisfy the deadlines of $ 42(hX1XE)
because of a Major Disaster. Depending on the extent of the damage in a Major Disaster Area, an Àg"n"y
may make this determination on an individual Project basis or determine thai all Owners or a particular
group of Owners in the Major Disaster Area warrant the relief provided in sections 6.02 and6-.03 of this
revenue procedure. An extension under section 6.02 must not extend beyond six months after the date the
Owner would otherwise be required to meet the 1O-percent requirement of $ 42(hXlXEXii). An extension
under section 6.03 must not extend beyond December 31 of the year following the end of the two-year
period described in $ a2@)(lXEXÐ. See $ 1 .42-6 for specific rules on rurryou". allocations. Based upon
all facts and circumstances, an Agency has the discretion to provide shortei periods of relief than the
maximum periods allowed by this section 7.02, or no relief at all.

.03 An Agency that chooses to approve the relief provided in sections 6.02 and,6.03 of this revenue
procedure must do so before filing the Form 8610, Annual Low-Income Housing Credit Agencies Report,
that covers the preceding calendar year. The Form 8610 is due by February 28 olthe year following the
year to which the Form 8610 applies.

.04 An Agency that approves the relief under sections 6.02 and 6.03 of this revenue procedure must
report to the Service the Projects granted relief by attaching the documentation required in the instructions
to Form 8610. The Agency should identify only those buildings, including buildings granted relief in
January and February of the year in which the Agency files the Form 8610, that received the Agency's
approval of the carryover allocation relief provided in sections 6.02 and 6.03 of this revenue prõcedure
since the Agency last filed the Form 8610.

SECTION 8. RECAPTURE RELIEF

.01 In general, under $ 42(iX1), if (1) a building is beyond the first year of the credit period, and (2) at
the end of the taxable year, the building's qualified basis with respect to the taxpayer is less than the
qualified basis with respect to the taxpayer at the end of the preceding taxable year, then the credits, if any,
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for the year of the reduction are determined using the reduced qualified basis, and the taxpayer's Federal
ilcome tax liability for the year of the reduction is increased Uy ttre credit recapture umor-ipr"scribed in $420Q).

.02 If the building's qualified basis is reduced by reason of a casualty loss, then under $ a2O(a)@), a
building is not subject to recapture to the extent the loss is restored by réconstruction or r.plu".".àát *lt¡in
a reasonable restoration period. The Agency must determine what constitutes a reasonable restoration
period in the case of a Major Disaster that causes a reduction in qualified basis that would result in
recapture or loss of credit. The reasonable restoration period established by the Agency must not extend
beyond the end of the 25 thmonth following the close of the month of the Major Disaster declaration.

.03 To determine the credit amount allowable during the reasonable restoration period for a building
described in section 8.02 of this revenue procedure, un O*n., must use the building's qualified basis at the
end of the taxable year immediately preceding the first day of the incident period zu tnã Major Disaster.

.04 If the Owner fails to restore the building within the reasonable restoration period determined by the
Agency, then section 8.01 of this revenue procedure applies to the Owner and section 8.03 of this revenue
procedure does not apply. The credit amount allowable, if any, after the Major Disaster is determined using
the building's qualified basis at the end of each year of the credit period.

.05 Section l.a2-5(c)(l) requires an Owner to report any reduction in qualified basis to the Agency.
This requirement applies regardless of whether an Owner obtains the reliefprovided in section g.OZ of this
revenue procedure.

'06 As part of its review procedure adopted under $ 1.a2-5(c) (2), anAgency must determine whether
the Owner described in section 8.01 of this revenue procedure has restored the úuilding's qualified basis by
the end of the reasonable restoration period established by the Agency. The Agency must report on Form
8823, Low-Income Housing Credit Agencies Report of Noncompliance or Building Disposiiion, any
failure to restore qualified basis within the reasonable restoration period.

SECTION 9. COMPLIANCE MONITORING RELIEF

.01 An Agency may extend the due date for its scheduled compliance reviews for up to one calendar
year from the date of the building's restoration and placement again into service.

.02 The extension permitted under section 9.01 of this revenue procedure does not extend the
compliance monitoring deadlines for Owners in Major Disaster Areas. If an Agency discovers that an
Owner has failed to comply with the rules of $ 42 because of a Major Disaster, the Agency must report the
noncompliance on Form 8823 and describe how the Major Disaster contributed to the noncompliance.

SECTION 10. BUILDINGS IN THE F'IRST YEAR OF THE CREDIT PERIOD

.01 For buildings during the first year of the credit period that are severely damaged or destroyed in a
Major Disaster Area, or uninhabitable as a result of a Major Disaster, an Agency has the discretion to treat
the allocation as a returned credit to the Agency in accordance with the requirements of $ 1 .42-14(d)(3), or
may toll the beginning of the first year of the credit period under $ 42(Ð(1). The tolling period must not
extend beyond the end of the 25 thmonth following the close of the month of the Major Disaster
declaration. Owners may not claim any low-income housing credit during.the restoration period of these
first-year buildings.

http://www.legalbitstream.com/scripts/isyswebext.dll?op:get&uri:/isysquery/irlb23l2ldoc 9l28l20rs



Page6of11

.02 An Agency that provides the relief in section 10.01 of this revenue procedure must report to the
Service those Projects granted relief by attaching the required documentatiòn as provided in the
instructions to Form 8610.

SECTION 11. AMOUNT OF CREDIT ALLOWABLE TO A RESTORED BUILDING

.01 ,¡/o additional creditþr restoration expenditures .If aMajor Disaster causes a building to suffer a
reduction in qualified basis as described in section 8.01 of this..u"rrue procedure in a taxablelear during
the compliance period, then $ 42 does not allow the Owner to receive any additional credit amounts for
costs to restore the building's qualified basis.

.02 Additional credits allowedfor rehabilitation expenditures . As a result of either an allocation by an
Agency or financing by exempt facility bonds, an Owner may receive an additional amount of credits for
rehabilitation expenditures (as described in $ a2(e)(2)) if those expenditures are used for rehabilitation and
not for restoring qualified basis. A taxpayer may treatas rehabilitátion expenditures any expenditures that
are described in $ a2@)(2) and that exceed the amount expended for restoration. The u1¡outrt expended for
restoration is generally determined under all of the relevant facts and circumstances. However, if a Major
Disaster causes a reduction in qualified basis, the Owner may alternatively treat as restoration expenditures
the amount of-

(1) The building's eligible basis immediately before the Major Disaster; multiplied by

(2) The excess, if any, oÊ-

a. 1.0 over

b. The fraction whose numerator is the building's post-Major Disaster qualified basis (determined for
this purpose immediately after the Major Disaster) and whose denominator is the building;s pre-Major
Disaster qualified basis (determined for this purpose immediately before the Major Disasier).

.03 Example .

(a) Facts. Immediately before the Major Disaster described below, a low-income building contained 60
Market-Rate Units and 40low-income units. Thus, the unit fraction under g a2(c)(1)(C) was 4O¡1OO. fn.
eligible basis of the building was $10,000,000. Based on the unit fraction, the qualified basis was
$4,000,000, which is the unit fraction multiplied by the eligible basis. A Major Disaster rendered 10 of the
low-income units and several of the Market-Rate Units uninhabitable and damaged some building common
areas. As a result of this damage to the common areas and to the residential units, the building's eligible
basis was reduced to $8,500,000. Thus, immediately after the Major Disaster, the qualified basis is
$2,550,000, which is the unit fraction of 30/100 (the unit fraction immediately aftei the Major Disaster),
multiplied by $8,500,000 (the eligible basis at thar time).

(b) Analysis. Under section II.02(2) of this revenue procedure, the restoration amount is $3,625,000,
and the building owner may treat any amount expended in excess of the restoration amount as
rehabilitation expenditures (assuming the requirements of $ 42(e) are met). The restoration amount is
derived as the amount of-
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a. $10,000,000, which is the building's eligible basis immediately before the Major Disaster; multiplied
by

b.0.3625, which is the excess of-

i. 1.0 over

ä.0.6375, which is the fraction whose numerator is $2,550,000 (the qualified basis immediately after
the Major Disaster) and whose denominator is $4,000,000 (the qualified basis immediately before ihe
Major Disaster).

SECTION 12. EMERGENCY HOUSING RELIEF - REQUIREMENTS AND RESTRICTIONS

.01 Requirements for Relief . For an Owner to use the relief provided in section 13 of this revenue
procedure, the conditions in this section 12 must be satisfied.

.02 Agency Approval.

(1) The Agency provides written approval to the Owner for use of the Project to house Displaced
Individuals and specifies the date on which the Temporary Housing Period for the Project ends. The
Temporary Housing Period cannot exceed 12 months from the end of the month in which the President
declared the Major Disaster.

(2) For low-income buildings financed with exempt facility bonds under ç 142, see section 5.02 of Rev
Proc. 2014-50, I.R.B. 2014-37 .

.03 Protection of Existing Tenanls . No existing tenant whose income is, or is treated as, at or below an
applicable income limit under $ a2@)(2) may be evicted or otherwise have his or her occupancy terminated
solely to provide emergency housing relief for a Displaced Individual.

.04 Recordkeeping Requirements .The Owner complies with the recordkeeping requirements in section
14 ofthis revenue procedure.

.05 Rent Restrictions . Gross rents for the low-income units that house Displaced Individuals do not
exceed the maximum gross rent for those units that would apply under $ a2G)Q).

.06 Proiect Meets All Remaining Requirements. Except as expressly provided in this revenue
procedure, a Project meets all other rules and requirements of $ 42.

SECTION 13. EMERGENCY HOUSING RELIEF - IMPLEMENTATION

.01 Disøetion to Apply Relief .

(1) This revenue procedure authorizes but does not require provision of emergency housing relief to
Displaced Individuals during the Temporary Housing Period. If an Owner chooses not to provide
emergency housing relief under sections 12, 13 , and 14 of this revenue procedure, then all of the rules
under $ 42 apply.

htç://www.legalbitstream.com,/scripts/isyswebext.dll?op:get&uri=/isysquery/irlb23l2ldoc 912812015
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(2)If an Owner chooses to provide emergency housing relief under sections 12,13, and,14 of this
revenue procedure then-

(A) The Owner may provide emergency housing relief for less than the full Temporary Housing period;

(B) If a Displaced Individual has demonstrated qualification as low income and the Owner wishes to
accept the individual as a tenant, the Owner may either accept the Displaced Individual as a low-income
tenant applying all the rules under $ 42 or provide emergency housing relief to the Displaced Individual
under sections 12, 13, and 14 of this revenue procedurefand

(C) If a Displaced Individual has not demonstrated qualification as low income and the Owner wishes
to accept the individual as a tenant, the Owner may either accept the Displaced Individual as a tenant that is
not a low-income tenant or provide emergency housing relief tõ the Dispìaced Individual under sections 12,
13, and 14 ofthis revenue procedure.

.02 Satisfaction of the Non-Transient (Jse Requirement . The occupancy of a unit in a project by a
Displaced Individual during the Temporary Housing Period is treatedãs satisfying the non-tr"ansient use
requirement under $ 42(Ð(3XBXÐ.

.03 Treatment of Displaced Individuals lJnder the Next-Available-Unit Rule. During the Temporary
Housing Period, for purposes of determining compliance with the next-available-unit ruie under ç +Z(Ð(Z)
(DXii), an Owner disregards any unit then occupied by one or more Displaced Individuals and applies the
rule based solely on occupancy by persons who are not Displaced Individuals.

.04 Treatment of Units in the First Year of the Credit Period. If a Displaced Individual begins
occupancy of a unit at a time that is within both the Temporary Housing Period and the first yðar of the
credit period under $ 42(Ð(1), then during the Temporary Housing Period, while occupied Uy ttre Displaced
Individual, the unit is treated as a low-income unit for the following pu.poser:

(1) Determining the Project's qualified basis under g 42(c)(1); and

(2) Meeting the Project's 20-50 test under $ aZ(g)(l)(A), 40-60 test under g a2(gxf )(B), or 25-60 rest
under $$ aZ(g)(+) and 142(d)(6) for New York City, as applicable. See section t:.OO of this revenue
procedure for the treatment of a unit vacated by a Displaced Individual.

.05 Treatment of Units After the First Year of the Credit Period. If a Displaced Individual begins
occupancy of a unit during the Temporary Housing Period but after the first year of the credit period under
$ 42(Ð(1), then the unit retains the status it had immediately before that occupancy. That is-

(1) The actual income of the Displaced Individual occupying the unit is disregarded during the
Temporary Housing Period for purposes of $ 42;

(2) If a unit is a low-income unit, a Market-Rate Unit, or a unit never previously occupied, then the unit
remains as such while occupied by a Displaced Individual during the Temporary Housing Period,
regardless of the occupancy by, or income of the Displaced Individual; and

(3) The income of the Displaced Individual occupying the unit does not affect the building's applicable
fraction under $ a2(c)(1)(B) for pu{poses of determining the building's qualified basis under $ +21.¡qt;, not
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does it affect the satisfaction of the 20-50 test under g a2(g)(1XA), 40-60 test under g ¿Z(gXlXB), or 25
-60 test under gg a2(g)(a) and 142(d)(6) for New york ciry, as applicable.

.06 Treatment of a Unit Vacated by a Displaced Individual. If a Displaced Individual vacates a unit in
a Project before the end of the Temporary Housing Period, that unit retains the status provided under
sections 13.04 or 13.05 of this revenue procedure until it is occupied by the next tenant, even if the next
tenant takes occupancy after the end of the Temporary Housing Period. If the next tenant is also a
Displaced Individual and begins occupancy during the Temporary Housing Period, the status of the unit is
determined under section 13.04 or 13.05 of this revenue procedure. If the next tenant is not a Displaced
Individual or begins occupancy after the end of the Temporary Housing Period, the status of the ùnit is
determined under $ 42.

.07 Income Qualifications when Temporary Housing period Ends .

(1) If a Displaced Individual continues to occupy a unit in the Project at the end of the Temporary
Housing Period, then except as provided in section 13.07(3) of this revenue procedure, the status of the unit
occupied by the Displaced Individual and the income of that individual are reevaluated as though the
individual commenced occupancy of the unit on the day immediately following the end of the ie-porury
Housing Period. For example, a unit is a Market-Rate Unit beginning immediately after the end of ihe
Temporary Housing Period if, immediately after the end of the Temporary Housing Period, the Displaced
Individual's income exceeds the applicable income limit.

(2) If the Project fails to comply with the set-aside requirement of g a2(g)(1) solely because of
continued occupancy of a unit after the Temporary Housing Period by a Displaced Individual, a 60-day
period is allowed for correction.

(3) If the Displaced Individual was accepted as a low-income tenant applying all the rules under $ 42 as
permitted by section 13.01(2XB) of this revenue procedure, then all the rules under $ 42 apply to the
Displaced Individual, including g a2(g)(2)(Dxii).

.081/o Recapture. The emergency housing of Displaced Individuals in low-income units during the
Temporary Housing Period (and, if applicable, the 60-day correction period under section 13.07 under this
revenue procedure) does not cause the building to suffer a reduction in qualified basis (which would cause
the recapture of low-income housing credits).

SECTION 14. EMERGENCY HOUSING RELIEF - RECORDKEEPING

.01 Owners must maintain certain information concerning each Displaced Individual temporarily
housed in the Project under sections 12 and 13 of this revenue procedure. For each Displaced Individual,
the records must contain the following items in a statement signed by the Displaced Individual under
penalties of perjury:

(1) The name of the Displaced Individual;

(2) The address of the principal residence at the time of the Major Disaster of the Displaced Individual;

(3) The Displaced Individual's social security number; and
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(4) A statement that he or she was displaced from his or her principal residence as a result of a Major
Disaster and that his or her principal residence was located in a city, county, or other local jurisdiction that
is covered by the President's declaration of a Major Disaster and that is designated as eligible for
Individual Assistance by FEMA because of the Major Disaster.

.02 The Owner must maintain a record both of the Agency's approval of the Project's use for Displaced
Individuals and of the approved Temporary Housing Period. The Owner must report to the Agency at the
end of the Temporary Housing Period a list of the names of the Displaced Individuals and thodates the
Displaced Individuals began occupancy. The Owner must also provide any dates Displaced Individuals
ceased occupancy and, if applicable, the date each unit occupied by a Displaced Individual becomes
occupied by a subsequent tenant.

.03 The Owner must maintain the records described in this section as part of the annual compliance
monitoring process with the Agency imposed by $ a2 and provide this information to the Service upon
request.

SECTION 15. EFFECT ON OTHER DOCUMENTS

This revenue procedure modifies and supersedes Rev. Proc,.2007-54,2007-2 C.8.293.

SECTION 16. EFFECTIVE DATE

This revenue procedure is effective for Major Disasters declared on or after August 2I,2014.

SECTION 17. PAPERWORK REDUCTION ACT

The collection of information contained in this revenue procedure has been reviewed and approved by
the Office of Management and Budget in accordance with the Paperwork Reduction Act (44 U.S.C. 3507)
under control number 1545-2237.

A Federal Agency may not conduct or sponsor, and a person is not required to respond to, a collection
of information unless the collection of information displays a valid OMB control number.

The collection of information in this revenue procedure is in sections 6,7 , 8,9, 10, 12, 13, and 14. This
information is required to enable the Service to verifu whether the Owners and Displaced Individuals
satisff various requirements for the relief provided in this revenue procedure. The collection of information
is required to obtain a benefit. The likely respondents are individuals, businesses, and state and local
governments.

The estimated total annual recordkeeping burden is 1,750 hours.

The estimated annual burden per recordkeeper is approximately 30 minutes. The estimated number of
recordkeepers is 3,500.

Books or records relating to a collection of information must be retained as long as their contents may
become material to the administration of the internal revenue law. Generally,tax returns and tax return
information are confidential, as required by $ 6103.

SECTION 18. DRAFTING INFORMATION
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The principal author of this revenue procedure is David Selig of the Office of Associate Chief Counsel
(Passthroughs and Special Industries). For further information regarding this revenue procedure contact
Mr. Selig at(202) 317-4137 (not a toll free number).

Copyright @ 2oo3 - 2015 Mayfield Publishing Company. AII R¡ghts Reserved. I Terms of Use I privacy statement
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EXHIBI]'B

Relevant pages of the Construction Contract



Project Name: HighP-oint Fanily
l,ocation: Dallas. Texas

Name and Address of Project Architect: Galier TolsoÅ French Design Associates
2344 Fliehway l? l. Sgite l0Q

Bedford.'fexas 76021

SUBCONIRACT AGREEM4NT

THIS SUBCONTRACT AGREEMENT ("Agreement") is made and entered into
at Dallas Texas, effective as of the Sixteenth day of May,2014 by and between Central Dallas
Community Development Corporation, a Texas tax-exempt corporation, whose address is 5l I N.
Akard Street, Suite 301, Dallas, Texas 75201, and AL,TA Construction Management, LLC.,
whose address is 4805 Keller Springs Rd, Addison, TX 75001 [authorized to do business in
Texas] ("Subcontractor").

WHEREAS, Contractor has entered into an AIA construction contract (the "Prime
Contract") with Wynnewood Family Housing, LP, a Texas limited partnership whose address is
Bank of America Tower, 20th Floor, Dallas, Texas 75202-3714 ('oOwner"), a copy of which
Prime Contract is attached hereto as Exhibit D and made a part hereof for the construction of a
161-unit apartment project, plus a clubhouse building and parking garage, (the "Project") in
Dallas, Texas, with each unit being referred to herein as a "tJnit" and each building referred to
herein as a "Building;" and

WHEREAS, Subcontractor has experience in the construction of projects similar
to the Project, and is capable of constructing the Project for Contractor; and

WHEREAS, Contractor desires to retain Subcontractor to perform the
construction of the Project on the same tenns and conditions as set forth in the Prime Contract;
and

WHEREAS, Contractor has obtained, or will obtain prior to the purchase of any
materials by Contractor under the Prime Contract or by Subcontractor under this Agreement, an

exemption from Texas sales and use taxçs from the Texas Comptroller of Public Accounts.

NOW, THEREFORE, in consideration of the mutual çovenants contained herein

and other valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
Contractor and Subcontractor agree as fbllows:

l. Subcontragtl)pcuments. The Subcontract Documents shall consist of this
Agreement, the Prime Contract and the other Contract Documents referred to therein,
modifications to the Prime Contract agreed to between Owner and Contractor with the consent of
Subcontractor, and any moclifìcations to this Agreement agreed to by Contractor and

Subcontractor. Copies of all change orders or other modifications to the Prime Contract shall be

delivered to Subcontractor for its approval before suoh changes become binding upon

Subcontractor, The cost to Contractor of Change Orders shall be equal to the actual çost to
Subcontractor of such Work plps 5% Overhead and 8% Profit. Capitalized terms used herein

1 71 5994.1 /000001 .000322



shall have the meaning set forth in this Agreement or, if not set forth herein, the meanings set
forth in the Prime Contract.

2, Engagenent of SubcontrSctol. Contractor hereby engages Subcontractor
to perform all of the Work required to be perfonned by Contractor under the Prime Contract with
respect to the Pro.ject, including without limitation, the provision of all labor and materials
required under the Prime Contract. Contractor hereby assumes toward Subcontractor all
obligations and responsibilities that the Owner and the Architect, under the Prime Contract and
Contract Documents, owes and assumes toward the Contractor, all such obligations and
responsibilities under the Prime Contract and Contract Documents being incorporated herein by
reference. Subcontractor hereby assumes toward Contractor all obligations and responsibilities
which the Contractor, under the Prime Contract and Contract Documents, owes and assumes
toward Owner and the Architect, all such obligations and responsibilities under the Prime
Contract and Contract Documents being incorporated herein by reference. The Contractor shall
have the benefit of all rights, remedies and redress against the Subcontractor which the Owner,
under the Prime Contract and Contract Documents, has against the Contractor, all such rights and
remedies under the Prime Contract and Contract Documents being incorporated herein by
reference. Subcontractor shall have the benefit of all rights, remedies and redress against the
Contractor which the Contractor, under the Prime Contract and Contract l)ocuments, has against
the Owner, all such rights and remedies under the Prime Contract and Contract Documents being
incorporated herein by reference and Subcontractor may enforce those rights, remedies and
redress directly against the Owner. Contractor shall provide suitablç areas for storage of the
Subcontractor's materials and equipment during the course of construction of the Work. In no
event will the failure of Contractor to perform any obligation of Contractor under this Agreement
constitute a breach of this Agreement if such failure is the result of Owner's failure to perform
Owner's obligations under the Prime Contract, provided howevero that if an Owner Default
exists, Contractor agrees to either (a) diligently pursue all rights and remedies against Owner
with respect to the Owner Default or (b) appoint Subcontractor as Contractor's attorney-in-fact
to pursue all such rights and remedies on behalf of Contractor against owner with respect to the
Owner Default, Any failure by Contractor to perform as required by clauses (a) and (b) above of
this Section 2 shall be a breach of this Subcontract,

3. Right to FuÉher Sqþcç.n¡!raE!_¡!hg_\I&[K. Subcontractor shall have the right
to enter into agreements with sub-subcontractors and material suppliers to perform all or any
portion of the Work of the Project, and such sub-subcontractors and material suppliers may
acquire materials for resale to Subcontractor to be used or incorporated in the Project.

4. Çommencemçnl"gnd CompletiQn_ol thg..Work. Subcontractor shall
commence the Work at such time as all conditions to commencement of the work under the
Prime Contract have been satisfìed and Contractor is obligated to commence its Work.
Subcontractor shall substantially complete the Work according to the construction schedule set

forth in the Prime Contract, "Substantial Completion" shall be determined on the basis set forth
in the Prime Contract. The parties agree that delays in the cornpletion of the Work beyond the
dates specifìed in the Construction Schedule set forth in the Prime Contract would result in the
loss of certain economic and tax benefits to Owner and its paftners which would be extremely
difficult and impracticable to fix or ascertain under presently known and anticipated facts and
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prov¡ded that atry such clainr, darnage, loss or cxpense ls nttrlbutablc to boclily injury,
sickness, tllsease or clentlt, ol to injury to or destructiou of tnngible property (othel tlran
tlte lVol'lt itselQ, bnt only to the extent caused by the negligent acts or omlssio¡rs of the
Sr¡l¡contractur, the Subcontlacfor's Sul¡-subcontractol's, nnyonc tlirectly or lndirectly
entployed by thenr 0r nnyotte fql rvhose ncts fhey rrrny be tlable, regRldless of whethel. ol.
ttot such clalm, danragc, Ioss or expen$e is caused in part by a palty indemnlflctl
hercunrlcr, Such obligatlon slrall not be con$tnlcd to ncgato, nÞrirlgc, or otherrvlsc reduce
other rights or obligntlolls 0f intlenlnity lvhlch rvor¡lel otherrvise exist ns to a party 0l person
describcd in this section.

In clnlmr ngnlnst åny lrcrson ol entify ln<lcnlnifled unrler this section by nn
etnployee of the Subcontractor, the $r¡bco¡rtrRctor's $r¡b-subconfractors, ûnyone tllrer:fly or
indircctly ctttployed by thern ol anyone for lyhose acts they nray be liable, tlre
indemnlflcstlon obllgntion shall not bc llnrited by n limltation o¡l tlre nmorrnt or typa of
darnages, cornpensation or bencfìts payable by or for the $ubcontractor or fhe
Subcontractot"s Sull'subcontr¡ctors under woïkerst compensntion act$, dinability bonefit
acts or other crnploycc benofït ncts.

NOTWITII$TANDING ANYTHINç IN TI.TN CONI'RACT DOCUMET.{TS 'TO
TIIE CONI'R"A,RY, IN THS SVANT THIS CONTRACT RULATITS TO A PROJECT
o1'HËR THAN A SINcLn nAMILy HOUSD, TOWNI.ÍOUSÍ, D{.JpL,nX, OR LAND
DAVOLOPMI,)NT DIROCTLV RIIL¡1.TEÐ 'I'HBRIT'O OR À ITI,DLIC WORI(S
PROJECT OF A MTJNICIPAI,TTY TIII]N THE INDATUNTTY PROVI$IONS INCI,UT}ND
HERIIIN SHALI, BIT LIMI1I'$D $I.'C}I T'HAT SUBCONTRACTOR SI{ÄT,I, NOT BN
RSQUTRDD T0 INDnMNIITY, HOLD I{ARMLISS OR ÐEFpND CONTLACTOR OR
ANY TI-IIRD PÄRTIüS AGATNSI' A CI,AIM CÂU$[I) BY T}fE NNGLIGI}NCE OIù
IAULT, T}'IE I]IIBAÇH OR VIOI,ÀTION OF A ST/ITUI'BI, OIU)INANCIù,
GOVßRNMI'NI'AL REGULAT'ION, STANDARD, OIt I{ULU, On THn BRIÌACÍI CIF
CONTIIACT OF TI.IE INPT|)MNTTEN, I'T¡; AGNNT'OII TIMPLOYOü], OTI ANY THIRD
PAR'I'Y UNDAR TIIE CONTIìOL OR SUPDRVISION OIT TI{IX INDAil4INITN&, OTITIIR
TIIAN SUITCONTRACTOR OR IT$ ÂçENT, IrMpl,()yr.r)n, OR SUBCONTRACTOR
O}i ÄNY I'INR NXCßPT 'THAT $|UßCONTRACTCIR SHÀLL INDEMNIITY, HOLD
HARMI,E$S ÂND DEF&ND THA INDAMNITIHAS STiT IIORT}I HITRAIN AçAINST
ANY CLAIMS IîOR THII BODILY INJURY OR DÐAI'H OTI AN EMPI,OYTTA OF
strücoNTllÀcï'oR, I'r$ Äc[NTs , oR ITs suBcoNTltAÇTOIrs oF ÀNy TInR.

fN WITNESS WIIEREOF, tho ¡rarties hnve executed this Agreernent at the placo
ancl as of the clate sst fCIr'th on the first ¡rngc lroreof,

CONTRACTOR:
Central Dnllas Community Dcvelo¡:rnent

SIJBCONTRAC']'OR;

Corporation,
A Texas Tax- A Texas corlolrltion

dfrr¡ leffi,j€,t

oratio¡r
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Standard Form of Agreement Between Owner and Contractor where fñe þasis of
payment ls fhe Çost of the Work Plus a Fee with a Guaranteed Maximum Price

AGREEMENT made as of the sixteenth day of May in the year Two Thousand Fourteen
(In words, indicate day, month and yeør.)

BETWEEN the Owner:
(Nøme, legøl status, address ønd other Ìnfomation)

Wynnewood Family Housing, LP
901 Main St.
Bank of America Tower
20th Floor
Dallas, TX75202-3714

and the Contractor:
(Name, legal status, address and other information)

Central Dallas Community Devel opment Corporation
5l I N, Akard St,, Ste, 301
Dallas, Texas 75201

for the following hoject;
(Name, locatìon and detailed description)

ADDITIONS AND DELETIONS;
The author of thls document has

added informatlon needed for its
completion, The author may also
have revlsed the text of the orlglnal
AIA standard form. An Addltlons and
Deletlons Repod lhat notes added
information as well as revlsions to the
standardrlorm text is available from
the authol and should be reviewod, A
vertical line in the left margin of lhls
document lndlcates where the author
has added necessary information

and where the author has added to or
deleted from the orlglnal AIA text.

This document has lmportant legal
consequenceg. Consultatlon wlth an

attorney is encouraged wlth respect

to its completion or modlflcatlon.

This document is not lntended for
use ln competltive biddlng.

AIA Document 4201 1M -2007,
General Condillons of the Conlract
for Construction, is adopted ln thls

document by r€fêrence. Do not use

wllh other general conditions unlesg
this document is modtfled.

HighPoint Family Housing
The Work is located on approximately 3,982 acres along Zang Boulevard at the
intersection of W. Louisiana Avenue in Dallas, TX.
The Work is to construct l6l family housing apartments with related amenity and support
per the Contact f)ocuments.

The Architect:

Q,løme, legal status, address snd other information)

Galier Tolson French
2344Highway l2l, Suit e 100
Bedford, TX7602l
Telephone Number: (817) 514-0584
Email: marc@gtfclesign.com

The Owner and Contactor agreç as follows.

AADocumontAl0zta -2007 (formorly 4111il -1997), Copyrlght@ 1920, 1925,1951, 195E, 1961, 1963, 1967, 1574,1978,1987, 1997 and 2007 byThe
Amerlean lnstltute of Archltects, Al rlghts regeryed. WÅRl{lNG: Th¡$ AlÅù Þoçu¡no¡rt ¡û prolðçtäd by U.$. Copyrlghl Lrw ând lntcrnållonal TrñãtlêË.
Unåuthorhod rsproduction or dlslÍibution üf this AIAú Documsnt, ðr any prrtion of it, mÐy rosult ln sovsrs cfvil ¡nd orlmlnål penâltlos, ånd vrill ho
prosocutåd to th3 mâx¡mum txtent pûsslblo under the law" This document was produced by AIA soflwaro at 13:54:01 on 0611312014 under Order
No.¡415715658".1 whlch explres on 09t2612014, and is not for rosale,
User Notes:

I
lnlt.



interests, The Owner agrees to fumish and approve, in a timely manner, information required by the Contractor and to
make payments to the Conhactor in accordance with the requirements of the Contact Dooumcnts.

ARTICLE 4 DATE OF COMMENCEMENT AND SUBSTANTIAT COMPLETION

$ 4.,l The date of commencement of the Work shall be the date of this Agreement r¡nless a different date is stated
below or provision is made for the datc to be fixed in a notice to proceed issued by the Owner.
(Insert the date of commencement, lf itdiffersfrom the date of this Agreement or, if øpplicable, state thatthe datewill
befaed in ø notice to proceed.)

The commencement date will be ñxed in a notice to proceed.

If, prior to commencement of the Work, the Owner requires time to ñle mortgages and other security interests, the
Owner's time requirement shall be as follows:

$ 4,2 The Contract Time shall be measured from the date of commencement.

$ 4.3 The Confiactor shall achicve Substantial Completion of the entire Work not later than Four hundred eighty-eight
( 488 ) days ftom the date of commencement, or as follows:
(nsert nttmber of calendar days, Alternatìvely, a calendar dqte may be used when coordinated with the date of
commencement. If appropríate, insert requírements þr earlier Substøntiøl Completion of certaín portions of the
ll/ork.)

I Reference Exhibit B Prime Subcontractor's Construction Schedule

Portion of Work Substantlal Completlon date

, subject to adjustments of this Contract Time as provided in the Çontract Documents.

(Insert provisions, if øny, þr liEddated damages relating to failure to achieve Substantial Completion on time, or for
bonw paymentsfor early completion of the Work,)

Should Substantial Completion of the Work occur after the expiration of the Contract time, the Contractor shall be

liable for and pay to Owner the sum ofFive Hundred and no/100 Dollars ($500,00) per calendar day up to thirty (30)
calsndar days, and One Thousand and no/100 Dollars ($1,000.00) per calendar day thereafter beginning on the

thirty-first (3 I st) calendar day after the Contract Time has expired for each calendar day that Substantial Completion
of the rWork is delayed beyond the Contract Time (or any extensions(s) thereof to which Conbactor is entitled under
the terms and provisions or any Change Order approved by Owner and the Architcct), as liquidated damages.

ARTICLE 5 CONTRACT SUM

$ 5.1 The Owner shall pay the Contractor the Contract Sum in current funds for the Contractor's performance of the
Contact. The Contract Sum is the Cost of the Work as defined in Article 7 plus the Contractor's Fee.

$ 5,1,1 The Contractor's Fee:
(State a lump sum, percentage of Cost of the llork or other provisionþr determíníng the Contractor's Fee.)

Four Hundred Ninety-One Thousand Nine Hundred Forty-Six Dollars ($491,946)

$ 5.f .2 The method of adjustment of the Contractor's Fee for changes in the Work:

Five Percent (5%) for Fee a¡¡cl Eieht (8%) fQr Overhead,

$ 5,f ,3 Limitations, if any, on a Subcontracter's ovçrhcad and profit for increases in the cost of its portion of the Work:

AADocumontAl02ü-2007(tomerlyA111n-1997), CopyrlghtO 1920, 1925,1951,1958,1961,1903, 15A7,1974,1978, f987,1997and 2007 byTho
Amerlcan lnstltute of Arohitects, All rlghle recerv€d. WARN¡N{}: Thls AIAÐ Document ir prot4ctod by U.S. Copyright L$w ¡nd lnlernational Tr9ãti6s,
l,ilâuthorlæd rêproduct¡on or dlslritlutlon of lhio ålA(ì üÕcurnsnt, rr âny portlon ol it, nìåy rosult ¡n oövar6 c¡vil änd crlminal ponaltio$, and will bo
prÕsecut6d to lh6 msxlmum ùxtont poËsiþlê undsr th* l*w, Thls documsnt was producad by AIA sofiwars at 13:54:01 on 0ô/13/2014 under Ordor
No,4415715656*1 which explres on 0512612014, and ls natfor resalÊ.
Usor Nol€s:

lnlt.
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$ 16,1.Í The Drawings:

ffjyner^tft thl Dr*vr-ng1 herg or refer to an *hibit attsclßd to thtt Agreenent.)
Titlp of rh¿wings cdribit; HíghPoÍnt Famíly permit $ot darçd Februaft t4,z}i4
,tddcndum Onc dated March 0J, Z0l4

I'lumlor T|{e Ealr

$ 18.1.0 The Adderrrta" if nny:

Numba¡ 0ato

Porfior¡s tf Addr¡nda rclating to bidding reguirenoemts arc not p*rt of the Ccntrast
requirwnantr arc also enffii*råtcd in thÌs Årticlo 16,

Prgr*

$ 16.t.7 Addirional documats, ifaly, forming part of the Conhaet Docurne¡ls:,'l AIA Documøt F.20lrM-2û07, Pigita¡ Ðafå Ïtrotocol Exhibit, if bythe parTiar, or thc
following:

unlws rhe biddíng

Otherdocurncats, if any, listrd bßlow:
(Lìst hare any addttlanøl doctwants that ara tãt€nd€d taÍoîflr pãrt
Dowment Á,X01-2007 provties that híddíng req$trenen.ts tuch s.Í
Instructlow ta Btddeys, samplelormt a*d the Cønffsctor,s bíd sra

W1-)Ñ eø,'g l&rt,&, *{

,2

anless enamerated tn thtr Ágreement, Ihey thould ba listød lrere
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EXHIBIT C

Notice to Proceed dated July 8,2014



i(rN I

UTIONS.L'c
TRuCl'l.t

Eric McMillen
ALTA Construction Management, LLC
4813 Keller Springs Rd
Addison, Texas 75001

July 08,2014

Re: W'ynnewoodÆIighPoint Family Housing
Notice to Proceed

Via: ElectronicDelivery

Dear Mr. McMillen:

On behalf of the Owner, Wynnewood Family Housing, LP, and Central Dallas Community
Development Corporation we are pleased to issue to you this Offïcial Notice To Proceed for the
above referenced project effective today.

v/e look forward to successful project with ALTA construction Managemenr,LLC.

Sincerely,
Design and Construction Solutions, LLC

Matthew D. Blaxton

Cc: Brian Roop, Darren Smith, John Pool, John Greenan, File

Page I of 1



EXHIBIT D

ALTA Construction Management, LLC Weather Tracking Report



Alto Consfruclion rlÂonooement. LLC

Weothcr Tnockim

Hlah Po¡nl Fonilv Houslm

^ionth: 
9ep-14

Ctæck boxeÉ where wøthe¡ ma prê*nt. ¡þtc lf work ms l]¡lted or lhmpç¡€d.
Record do¡ly lonperotu¡e, inchg¡ of ro¡¡ or snow,oñd €x@3siw ruddy cond¡tions

Alloted Weother Doys per Contnocf 3

PÆl¿d .güærlñl¿ñd¿ñl Tom Peltlmcr

Totol Doys losl due to weqthen

Requested doys Extension

11 for

for

Sepiember ?Ql4

Septembør ?014

Dcls-€cþnlüell-teglert tl39l391t

Roin t.2, 1.lr t.3n 1.2"

lÂud htr hlr hll htr hlr hli hlr hlT hlr hlt

Sleet

Snow

Tsmp€roTurë

Dolly Low

Temperoturs
Dollv Hlqh

Heot Index

Wind
(over 20 mph)



Alto Construction rlÂonooement. LLC

-

WeoTher Trackino

Hioh Polnl Fomilv Housim

oc,Î-14

Clpck box€s wh€rc wøther M! pres¡1. I'lote ¡f rork ws! lhlted o¡ lhhpered.
Reco¡d doìly teÍìp6¡qlu€, lñ.he' ol ¡oln or sñw, ord ¿¡æslw ruddy condlt¡ons

AlloTed Wøother Þcys per Contrqct Totol Doys lost dus to weqlher t4 Íor

Reguestød doys Exlension 9 for

Þorc sJbFrned ro clrrnr !l29l3w

5 October 2Ql4

Oclober 2Qt4

Pmlrd gúærlhl¿nd¿nl Ton PcBlmer

z 4 6 7 I I t0 t¡ 12 t3 t4 ló t7 t9 ?

Rain t.0" 8', l.l 2,3"

HAIVHLT HLT qtT HAIVâÂud HLT HLT HLT HLT ÞILT HLT HLT HA¡/ HA¡/l HLT HLT HLT HLT

Sleel

9no!

Tenparolure
Daily Low

Tsmpc¡oturc

Doily Hlsh

Hcoi Indsx

Wlnd
(oven ?0 mph)



Alto Construcfion rtÂonooement. LLC

Weath¿n Tr"acklm

Hioh Point Fanilv Houslm

Novembcr

Cþck box6 who¡€ w4iher wos pre$nT, l.lotÞ ¡f work Ms llolt¿d o¡ llorp€rsd.
Record dqily lerp.roluro, ¡nche¡ of rein or snry, qnd €x@rgiw nuddy.ond¡t¡cns

Alloted Weqther Þoys pen Controct

gr9j9g|-g$sdût9¡C!01 Tom P€Elng4

ToIol Þoys lost due to weother 11 .for

Requested doys Extønsion I fon

bore sübn¡ntdJLcltÊ¡i L/394W.

3 November

Novembør 2014

I 9 ¡ t2 l3 t, Iä ¡ tt 1[ l9 20 2| 22t 23t 24t ?

Roin 1.2" .8'

ÂÂud HLT HtT HtT HLT' HLT HLT I'ttr HtT HA¡¡

Sleef

Snolv

Tsmperoture

Þqily Lott

Tempefoturc

Doily Hlgh

H€ot IndG,(

whd
(over 20 mph)



Alto Construction lÂonooement. LLC

Weother. Tnocklno

Hloh Polnl Fomilv Houslna

Dcc-14

ClE.k bqxes wherc w6ther wog pre*nt. l.lole ¡f work w$ IÈhlled or ¡hmpe¡ed.

Reco¡d dqlly t hperetur€, j¡ch¿s of ¡o¡n or 6now, ond exæs¡w ruddy.ond¡tlons

Alloted Weofhen Doys per Contnoct 3

Ple lggt gup€rintcndent Tom PsFlngcr

Totol Doys lost due to weothen 15 fon

Requested doys Extension 12 for

Ddt Subhll1ed tô Cll¿nt 1123/2016

Monthr

ùecember 2Ot4

ùøcember ?0t4

z 4 ó I ll I ?llt ?| '¿z '¿3 z1 26t 26t 271 28t 29t 30t 3l

Roln

lÄud HLT HLT HLT I'{LT FiLT HtT HLT t;

âleel

6nor

Tempcrotur€
Dolly Lon

TPmpGrsture

Dolly Hish l=È

Heot Ind€x

Wind
(over 20 mph)



A.lto ConsTr!.¡ctiot!_.,l$onoqenent. LLC
Weofhen Trackino

High Point Family.Hous¡n9

^{onth:
Jon- I 5

Check box¿s whe¡e wølher wos pre*nl. Nole if work wos l.lolled or tlonvered,
R¿aord do¡ly lenp€rolúre, in¿hes of rq¡n or snow, qnd exceisìv¿ huddy conditiQns

Alloted Weother Þoys per Controcl 2 Tolol Doys lost due to weothen

Requested doys Extension

14 fon Januory 2015

l? for Jonuory 2015

Prc.icct çup¿nintendenl Tom PeElnga Dote Submll-ted to Client ?1191Æ

2 3 4 6 7 I l0 il 29 30 3¡

Rqin t. 7', t.6' 1,3" 7',

Àlud hlr rlt hlr hh hlr hqm hqm hom htf hlr hlt hom rom htr hlr hlf hlt hlr hlr hqn hom hlr

Sleel

Snow

Temperoture

Þoily Low

Tømperoture

Doilv Hiqh

Heot fnd¿x

Wind
(oven ?0 mph)



Allo Constructign ÂÂonoqenenl. LLÇ

Wsqthen Trqckino

Hloh !9j[tlsriL-Hersug

üe¡lbi FEb- 15

Check boxcrwherc w.olhe¡ so, pr¿ænl. Nore if wo.kwo3 Holt¿d or HqnPr¿d.
R¿cord doi[ r¿mperolur?, mchesof roin or sow, dd ¿x.e$iy¿ moddycondition3

2 3 4 5 ó 7 9 ¡I T2 t3 t4 15 ló t7 l8 ¡9 z(. zt z3 24 z5 26 zð

Roln 0.2' 0,2" x,2' 0.5" 0.5" 0,4" 0.3, 0.3"

^1ud

Fhh thlr l-hmp l.knp thli thlr lolf Hqntr thlr lloll Holr holt l-hlr t-h11 thlt thlr lhlr lhlr tklt

Slesl

5l¿€l
& I.e

5løet

& Ice Le
Sleel
& I.e rce

Sleal

¿ tc¿
Sleet
& t.e

Snos

T€mperotutr

Þqlly Lor

Tempemfu¡(

DsllY Hlql

H€qt ¡ndex

Wind
(over 20 nÞh)

Alloïød Weother Doys per Conlroct t6 Februory 2015

ProJect $ærlntcndent Tfi Pcrslnger

3 Totol Doys lost due to waolher

Requestød doys Erlension

Dote subñlf€d to Cllsnt 3lg39fþ

13

for

for Februory 2015



¡ q¡-t 5

Ch4k boxe¡*here weorh* wos p¡¿3ør. No1. if rork wôe Holr€d o¡ knFrcd.
Røord doily l¿mperolur¿. ¡nche! of rû¡n o¡ sow, qd qc.üiw nuddycddition!

Altq Construcfion ÂÂonooement. LLÉ

Weolhen Tnockino

H¡gh Polnt Fqmlly Hrulno

4 Totol Doys lost due lo weofher

Requesled doys Extension

Þete-s¿lnltleüe-Clsü 4/3t2016

9 tI ¡: t2 l4 ¡5 ló t7 IE I 21 24 25 ?6 27 ZE 29 30 3l

Rqin 0.5" 1.t, J.7', 0.?" 0.ó" ),2' t.2' 0,2'

lÂud thlt lolt l-ioll t-hh thlr lhm, lhlt -iolt l.ldli Fhlr Holl t-hlr t-hlr thlr thtt lhlt lhlf ült Holt l-loll thI l-hnp lhlt t-hlr lloll

Sl€et

Snow

S¡oú

0.5"

Snow

Temp€mture

Þolly Low

T¿Bpemtqre

Dollv Hloh

H€ot ltrdex

Wind

(over 20 mlh)

Alloted Weqfher Doys per Controcl 23 for Morch 2015

19 for Morch 2015



Allo Construction lÂonooement. LLC

W¿olhcn Tr"acklno

Hloh Polnl Fonllv Hrulno

20 2t 22 24 26 27 zt 2\

Rqin 1,3" 0,e" 0.2" 0.ó" 0.4" ).5', 1,2"

14ud llolt 'lolt Holt t-hlt t-hl1 lhmp &lt Holt ihlT lhmp tklr thlt l-hlt -lolt .ioll Fhlt l.loll lldlt

Sl¿.1

S¡ow

Tempsrcturc

Dollv Low

Tempercturc

Þqlly High

Heqt Indcx

Wlnd

(qver 20 mph)

¡,lonth I ,4pr-¡õ

¿h.ck box¿ewh€î¿w6ih.rwo. pregt, NoÎ. ¡f workwæ Halied o¡ knFr¿d.
Røord dolly l¿np.¡ollr¿, ¡n.h¿!of miñ or oow. ed.xêæi¡v. muddy condltions

AlloTed WeoTher Doys per Conlrrct

bgþCfglrt¡tlglCAÀt Tom Per,iry€r Dote subñifred to ¿ll.¡l

4 Totol Doys lost due to weafher

Requested doys Extension

4129/20t6

t2

for

for April ?Q15

t6 A 2015



Álto Construcfion üonogement. LLÇ

Weother Tnocklno

High, Polnt Fomily Hous!09

49!!hr. l qy-l5

¿lìeck boxe6wherc weorh¿r wos pr¿Mr. Noic if work worHoted or kmF.ed.
R.cord dolly lempe¡oiur¿, inche! of roin ôr eos, ød exc€lsive nuddyconditione

l¡ l¿ t¡ l4 ti l6 t7 t8 t9 za 22 z3 z 26 z6 29 30 3l

Rqln 0.5" 0.4" 3.0" 0.5' 3,9' c.5" 0.4" 4.O', 0,8" 1.0" t.ó" 5.0" 0.ó" 0.6" 2.2' 2,g', 2.3'

^4ud

Þhlr lhlr t-klt t-klr |-hlr lhlr 40lt l-hlt Holr liolt l.loll lkmp thll lhlr llomF Þkll Flolt lhlr Holt r-hlt Fhlr thlr tklf

Sleet

Snow

Tempemturo

Dolly Low

Tempercture

Þolly Hlsh

Hcqt Index

Wlnd
(ovcr z0 mDh)

AlloÏed Weoïher Doys per Contracl ?QÃ Tofol Doys lost due fo weother

Requested doys Exlønsion 15

for

for

Moy 2015

Moy 2015

Dare sbmlff¿d to cll¿ñr 6/t/2015



Alf LÇgnstryction ÂÂcnogemenlllG
Weqlhcr Trqckinq

Htgh potnr Fomüy-HeuEl0g

¡¡lonth: Jun- 15

Ch.ck box¿r wh¿¡e weoth¿¡ wd, pr.ænt. Nor. lf wo¡k wo¡ Holt¿d o¡ lbnpcr€d.
Record dûlly tcmperotur.. hcher0f rcin o¡ mow, sd.xcarr¡wouddycondli¡ons

I z 3 ó 7 U l0 u lz ¡3 23 z 2C, 27 ZE ?9 30 JI

Rqin 2.0, c.5" c,3" 6,z', 0,5' 1.0" 0.3" Ll'

¡l4ud rhlt Itolf Holl thlr t-hl1 lhlr lhmp HqlT lhlr f-lolt Holt thlr thlr

5le€T

Snow

Tsmp€m1ure

Dqlly Lor

TGmpcrelure

Þolly Hish

Heol Indsr

Wind
(ov€r 20 mÞh)

Alloted Wøother Þoys per ConÍoct for

Íor

Prolcct +lE¡lñtcndenl Tm Pcrs¡nge¡ Dot. Subhltred to ¿llent Ull3glt

4 Totol Þoys lost due 1o weather

RequesTed doys Extension

12 June 2015

I June 2015



Alto Cgnqtruction Monoqqment. LLC

Weolhel TnockiÌg

Hlgh Poinl FoEily Housing

Jul- 15

Check boxes wherc wøther wrs preenl, ñloie ¡f work wos lhlted or llompered.
Reco¡d doi¡y l9nìpercTure, i¡çh€s of roin or 3now, ond exc€sgiv€ huddy conditions

Alloted Weolh€r Þoys per Controct 3

Prc.lccl Superlnlendent Thomqs Pc6lnger Dqte Submllted lo Cllent

Totol Days lost due 1o weothen 0 for

Requesled doys Extension 0 for

^ 
onth I

July

July 2015

z 4 I ll t2 l3 l4 l5 1ó t7 l8 l9 2Q ),

Roln

Â1ud X

Sleat

Snow

Temp€roture

Dolly Lor 96 90 8? 90 82 8l 78 87 90 90 99 99 97 97 99 100 lo3 98 97 97 99 99 100 99 lo0 100 r00 to2

Tempenqture

Þoilv Hlch

Heot Index

Wind
(ove¡ ?0 mph)



AlTg Cqnstructlon.Monogeoent- tte
Weother Traçkim

Hioh Point IgEily Housirìg

^{onthr 
Aug-15

Check boxes where w4lher wos prcenl. Nlole if work wqs l-lollcd or l-loÍpered.
Record do¡ly lehpgrotu¡e, inches of ro¡n or Snow,ond excessiw muddy condil¡o¡5

Alloled Weother Doys per Controct 4

Prc.leci Supe¡lntend€nt Tom PeFlnger Þote Submitled to Cllent

Totol Þoys lost due To weother

Requested doys Extønsion

9/r/2016

for

for

AugusÌ 2015

August 2015

0

0

I 2 3 4 5 ó 7 I I ¡L ll l2 l4 l5 to t7 t€ l9 2l z2 2' z 3 3t

Roin

l,{ud

9leel

Snow

Temperolur€

Doily Lon
t00 88 8l 98 l0? 101 100 105 t03 l0? 100 99 98 98 l0l 98 82 94 98 98 98 98 99 104 98

Tempenotur€

Dqilv Hish

Heqt Index

Wlnd
(over ?0 mph)



EXHIBIT E

Initial Notice and Ämendments 3, 6 ard 9



ffi

Page I of 2

Disaster Federal Register Notices. Texas Severe
Storms, Tornadoes, Straight-l¡ne Winds, and
Flooding
lnitial Notice

DATE OF NOTICE: FRIDAY, MAY 29, 201S

Amendment No. 1

DATE OF NOTICE: FRIDAY, JUNE 5,201S

Amendment No. 2

DATE OF NOTICE: TUESDAY, JUNE 9,2015

Amendment No. 3

DATE OF NOTICE: TUESDAY, JUNE 16,2015

Amendment No. 4

DATE OF NOTICE: FRIDAY, JUNE 19,2015

Amendment No. 5

DATE OF NOTICE: WEDNESDAY, JUNE 24,2015

Amendment No.6

DATE OF NOTICE: WEDNESDAY, JULY 1,2015

Amendment No.7

DATE OF NOTICE: THURSDAY, JU1Y9,2015

Amendment No. B

https ://www. fema. gov/ disaster I 4223 I notices 9130120t5



OTICE: FRIDAY, JULY 17,2015

Page2 of2

DATE OF NOTICE: TUESDAY, JULY 21,201S

Amendment No. 9

DATE OF NOTICE: TUESDAY, JULY 21,201S

Amendment No. 11

DATE OF NOTICE: THURSDAY, JULY 23, 201 5

Amendment No. 12

DATE OF NOTICE: TUESDAY, AUGUST 4,20is

htþs ://www. fema. gov/d isaster I 4223lnotices 9l30l20ts



lnitial Notice
Date of Notice:
Friday, May 29,2015

Billing Code 9111-23-P

DEPARTMENT OF HOMELAND SECURITY

Federal Emergency Management Agency

Internal Agency Docket No. FEMA-4223-DRl

Docket lD FEMA-201 5-0002

Texas; Major Disaster and Related Determinations

AGENCY: Federal Emergency Management Agency,
DHS.

ACTION: Notice

SUMMARY: This is a notice of the Presidential
declaration of a major disaster for the State of Texas
(FE!VIA-4223-DR), dated May 29,2015, and related
determinations.

EFFECTIVE DATE: May 29,2015

FOR FURTHER INFORMATION CONTACT: Dean
Webster, Office of Response and Recovery, Federal
Emergency Management Agency, 500 C Street, SW,
Washington , DC 20472, (202) 646-2833.

SUPPLEMENTARY INFORMATION: Notice is hereby
given that, in a letter dated May 29,2015, the President
issued a major disaster declaration under the authority
of the Robert T. Stafford Disaster Relief and
EmergencyAssistance Act,42 U.S.C.5121 et seq. (the
"Stafford Act"), as follows:

Assistance to State,
Local, Tribal and
Territorial Governments
and Certain Private-Non-
Profit Organizations

Contact your State or
Tribal Emergency
Manao Office to
learn more about the
Public Assistance
proqram.

Are you a disaster
survivor?

Apply Online at
DisasterAssistance. qov

Apply via a smartphone at
m.fema.oov
Or apply by Phone by

calling (800) 621-3362 or
TTY (800) 462-7585.

ÇDisaster Recoverv
Center Locator

Page 1 of4

https ://www. fema. gov/ disaster I 4223 I noficeslinitial-notice 9t3012015



Page2 of 4

.,,;.+!îave determined that the damage in certain

f$i:tt ¡f t re .ìta:e .,f Texas resulting from severe
iM m$;to'iaoocs, straight-line winds, and

flooding during the period of May 4,2015, and
continuing, is of sufficient severity and magnitude
to warrant a major disaster declaration under the
Robert T. Stafford Disaster Relief and
Emergency Assistance Act, 42 U.S.C. 5121 et
seg. (the "Stafford Act"). Therefore, I declare
that such a major disaster exists in the State of
Texas.

ln order to provide Federal assistance, you are
hereby authorized to allocate from funds
available for these purposes such amounts as
you find necessary for Federal disaster
assistance and administrative expenses.

You are authorized to provide lndividual
Assistance and Public Assistance in the
designated areas and Hazard Mitigation
throughout the State. Consistent with the
requirement that Federal assistance be
supplemental, any Federal funds provided under
the Stafford Act for Hazard Mitigation and Other
Needs Assistance will be limited to 75 percent of
the total eligible costs. Federal funds provided
under the Stafford Act for Public Assistance also
will be limited to 75 percent of the total eligible
costs, with the exception of projects that meet
the eligibility criteria for a higher Federal cost-
sharing percentage under the Public Assistance
Alternative Procedures Pilot Program for Debris
Removal implemented pursuant to section 428 o'Í

the Stafford Act.

Further, you are authorized to make changes to
this declaration for the approved assistance to
the extent allowable under the Stafford Act.

The time period prescribed for the implementation of
section 310(a), Priority to Certain Applications for
Public Facility and Public Housing Assistance, 42
U.S.C. 5153, shall be for a period not to exceed six
months after the date of this declaration.

https ://www. fema. gov/ disaster I 4223 I noticeslinitial-notice 9/3012015



r;*,!ederal Emergency Management Agency
(f ¡$f[rrg )\i ]rv. s ;,of;)e that pursuant to the
au *Vyedred ä rtre Ad rr ¡in istrator, u nder Executive
Order 12148, as amended, Kevin L. Hannes of FEMA
is appointed to act as the Federal Coordinating Officer
for this major disaster.

The following areas of the State of Texas have been
designated as adversely affected by this major disaster:

Harris, Hays, and Van Zandt Counties for
I ndividual Assistance.

Cooke, Gaines, Grimes, Harris, Hays, Navarro,
and Van Zandt Counties for Public Assistance.

All areas within the State of Texas are eligible for
assistance under the Hazard Mitigation Grant
Program.

The following Catalog of Federal Domestic Assistance
Numbers (CFDA) are to be used for reporting and
drawing funds: 97.030, Community Disaster Loans;
97.031, Cora Brown Fund; 97.032, Crisis Counseling;
97.033, Disaster Legal Services; 97.034, Disaster
Unemployment Assistance (DUA); 97.046, Fire
Management Assistance Grant; 97.048, Disaster
Housing Assistance to lndividuals and Households ln
Presidentially Declared Disaster Areas; 97.049,
Presidentially Declared Disaster Assistance - Disaster
Housing Operations for lndividuals and Households;
97.050, Presidentially Declared Disaster Assistance to
lndividuals and Households - Other Needs; 97.036,
Disaster Grants - Public Assistance (Presidentially
Declared Disasters); 97.039, Hazard Mitigatíon Grant.

lsl

W. Craig Fugate,

Administrator,

Federal Emergency Management Agency

Page 3 of4
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ffi

Page I of2

Amendment No. 3
Date of Notice:
Tuesday, June 16,2015

Billing Code 9111-23-P

DEPARTMENT OF HOMELAND SECURITY

Federal Emergency Management Agency

flnternal Agency Docket No. FEMA-4223-DRl

Docket lD FEMA-201 5-0002

Texas; Amendment No. 3 to Notice of a Major Disasler
Declaration

Federal Emergency Management Agency,

Assistance to State,
Local, Tribaland
Territorial Governments
and Certain Private-Non-
Profit Organizations

Contact your State or
Tribal Emerqencv
Manaqement Office to
learn more about the
Public Assistance
proqram.

Are you a disaster
survivor?

Apply Online at
DisasterAssistance. gov

Apply via a smartphone at
m.fema.qov
Or apply by Phone by

calling (800) 621-3362 or
TTY (800) 462-7585.

(lPseslcrseeeyery

Center Locator

AGENCY
DHS.

ACTION: Notice

SUMMARY: This notice amends the notice of a major
disaster declaration for the State of Texas (FEMA-
4223-DR), dated

May 29, 2015, and related determinations

EFFECTIVE DATE: June 16,2015

FOR FURTHER INFORMATION CONTACT: Dean
Webster, Office of Response and Recovery, Federal
Emergency Management Agency, 500 C Street, SW,
Washington , DC 20472, (202) 646-2833.

SUPPLEMENTARY INFORMATION: The notice of a
major disaster declaration for the State of Texas is
hereby amended to include the following areas among
those areas determined to have been adversely

https ://www. fema. gov/ disaster I 4223 I noticeslamendment-no-3 9l30l20ls



affqfü.þy the event declared a major disaster by the
R'iffi',:n 

lus rer.rar rti,,n of May 2g,zo1s.
.HZJ¡

Dallas and Nueces Counties for lndividual
Assistance.

Page2 ofZ

Cooke, Fannin, Grayson, Liberty, and Walker
Counties for lndividual Assistance (already
designated for Public Assistance).

The following Catalog of Federal Domestic Assistance
Numbers (CFDA) are to be used for reporting and
drawing funds: 97.030, Community Disaster Loans;
97.031, Cora Brown Fund; 97.032, Crisis Counseling;
97.033, Disaster Legal Services; 97.034, Disaster
Unemployment Assistance (DUA); 97.046, Fire
Management Assistance Grant; 97 .048, Disaster
Housing Assistance to lndividuals and Households ln
Presidentially Declared Disaster Areas; 97 .049,
Presidentially Declared Disaster Assistance - Disaster
Housing Operations for lndividuals and Households;
97.050 Presidentially Declared Disaster Assistance to
lndividuals and Households - Other Needs; 97,036,
Disaster Grants - Public Assistance (Presidentially
Declared Disasters); 97.039, Hazard Mitigation Grant.

lsl

W. Craig Fugate,

Administrator,

Federal Emergency Management Agency

4223

Last Updated: O611612015 - 17:12
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Amendment No. 6
Date of Notice:
Wednesday, July 1 ,2015

Billing Code 9111-23-P

DEPARTMENT OF HOMELAND SECURIry

Federal Emergency Management Agency

flnternal Agency Docket No. FEMA- 4223-DRJ

Docket lD FEMA-201 5-0002

Texas; Amendment No. 6 to Notice of a Major Disaster
Declaration

Assistance to State
Local, Tribal and
Territoria I Governments
and Certain Private-Non-
Profit Organizations

Contact your State or
Tribal Emerqencv
Management Office to
learn more about the
Public Assistance
proqram.

Are you a disaster
survivor?

Apply via a smartphone at
m.fema.qov
Or apply by Phone by

calling (800) 621-3362 or
TTY (800) 462-7585.

isaster Recovery
Center Locator

AGENCY
DHS.

ACTION. Notice

SUMMARY: This notice amends the notice of a major
disaster declaration for the State of Texas (FEMA-
4223-DR), dated

Apply Online at
Federal Emergency Management Agency, Disaster stance.qov

May 29,2015, and related determinations

EFFECTIVE DATE: July 1, 2015

FOR FURTHER INFORMATION CONTACT: Dean
Webster, Office of Response and Recovery, Federal
Emergency Management Agency, 500 C Street, SW,
Washington , DC 20472, (202) 646-2833.

SUPPLEMENTARY INFORMATION: The notice of a
major disaster declaration for the State of Texas is
hereby amended to include the following areas among
those areas determined to have been adversely

https ://www. fema. gov/d isaster I 4223lnotices/amendment-no-6 9l30l20ts



affefiþy the event declared a major disaster by the
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M'n lI T:-'r: 1li,,n 

ot May 2e,201s.

Brazoria and Ellis Counties for lndividual
Assistance.

Page2 of3

Bowie, Cherokee, and Harrison Counties for
lndividual Assistance (already designated for
Public Assistance).

Callahan, Dickens, Edwards, Frio, Harfley, Hill,
Leon, Parker, Real, Trinity, and Victoria Counties
for Public Assistance.

Dallas, Eastland, Hidalgo, and Nueces Counties
for Public Assistance (already designated for
I ndividual Assistance).

The following Catalog of Federal Domestic Assistance
Numbers (CFDA) are to be used for reporting and
drawing funds: 97.030, Community Disaster Loans;
97.031, Cora Brown Fund; 97.032, Crisis Counseling;
97.033, Disaster Legal Services; 97.034, Disaster
Unemployment Assistance (DUA); 97.046, Fire
Management Assistance Grant; 97 .048, Disaster
Housing Assistance to lndividuals and Households ln
Presidentially Declared Disaster Areas; 97 .049,
Presidentially Declared Disaster Assistance - Disaster
Housing Operations for lndividuals and Households;
97.050 Presidentially Declared Disaster Assistance to
lndividuals and Households - Other Needs; 97.036,
Disaster Grants - Public Assistance (Presidentially
Declared Disasters); 97.039, Hazard Mitigation Grant.

lsl

W. Craig Fugate,

Administrator,

Federal Emergency Management Agency

4223

htþs ://www. fema. gov/ disaster I 4223 I noticeslamendment-no-6 913012015
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Amendment No. 9
Date of Notice:
Tuesday, July 21,2015

Billing Code 9111-23-P

DEPARTMENT OF HOMELAND SECURITY

Federal Emergency Management Agency

fl nternal Agency Docket No. FEMA- 4Z2}-DR)

Docket lD FEMA-201 5-0002

Texas; Amendment No. 9 to Notice of a Major Disaster
Declaration

Federal Emergency Management Agency,

Assistance to State,
Local, Tribal and
Territoria I Governments
and Gertain Private-Non-
Profit Organizations

Contact your State or
Tribal Emerqency

X[anagement Office to
learn more about the
Public istance
proqram.

Are you a disaster
survivor?

Apply Online at
DisasterAssistance. gov

Apply via a smartphone at
m.fema.qov
Or apply by Phone by

calling (800) 621-3362 or
TTY (800) 462-7585.

ÇPseslqlBeceyery
Center Locator

Page 1 of2

AGENCY
DHS.

ACTION: Notice

SUMMARY: This notice amends the notice of a major
disaster for the State of Texas (FEMA-4223-DR), dated
May 29, 2015, and related determinations.

EFFECTIVE DATE: July 21,2015

FOR FURTHER INFORMATION CONTACT: Dean
Webster, Office of Response and Recovery, Federal
Emergency Management Agency, 500 C Street, SW,
Washington , DC 20472, (202) 646-2833.

SUPPLEMENTARY INFORMATION: Notice is hereby
given that the incident period is now May 4,2015,
through and including June 22,2015.

The following Catalog of Federal Domestic Assistance
Numbers (CFDA) are to be used for reporting and

htçs ://www. fema. gov/d isaster I 4223lnotices/amendment-no-9 9l30l20ts



d ra'¡g.ru nds: 97. 030, Comm u nity Disaster Loans;
o;j$ffi'rri br)vú F ¡n,,'97.032, crisis counseting;
9 i lffiJ,sa'ster -[egai Sei vices ; 97 .094, D isaste r
Unemployment Assistance (DUA); 97.046, Fire
Management Assistance Grant; gT .048, Disaster
Housing Assistance to lndividuals and Households ln
Presidentially Declared Disaster Areas; 97 .049,
Presidentially Declared Disaster Assistance - Disaster
Housing Operations for lndividuals and Households;
97.050, Presidentially Declared Disaster Assistance to
lndividuals and Households - Other Needs; 97.036,
Disaster Grants - Public Assistance (Presidentially
Declared Disasters); 97.039, Hazard Mitigation Grant.

lsl

W. Craig Fugate,

Administrator,

Federal Emergency Management Agency

4223

Last Updated:0712112015 - 13:5S
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action regarding a Placed in Service deadline extension for a 
Development located in a major disaster area as allowed under Section 6 of IRS Revenue Procedure 2014-49 
for The Cottages of South Acres (HTC # 13042). 

 
RECOMMENDED ACTION 

 
WHEREAS, Cottages at South Acres, Ltd. (Development Owner) was allocated $1,425,351 
in 9% Housing Tax Credits in 2013 to construct The Cottages at South Acres (the 
“Development”), a development consisting of 144 new multifamily units in Houston; 
 
WHEREAS, the Development Owner is required by the Carryover Allocation Agreement 
and Internal Revenue Code §42(h)(1) to place each building in service by no later than 
December 31, 2015; 
 
WHEREAS, IRS Revenue Procedure 2014-49, allows for and the Development Owner is 
requesting an extension to the placed in service deadline because the buildings are located in 
and impacted by a major disaster area, as declared by the President during the 2-year period 
described in §42(h)(1)(E)(i) as long as the Development Owner plans to place the 
Development in service no later than December 31 of the year following the end of the 2-
year period; 

 
WHEREAS, on Friday, May 29, 2015, initial notice was given that the President issued a 
major disaster declaration under the authority of the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act due to the excessive rain and flooding that ensued and the notice 
was amended on Friday, June 5, 2015, and on Tuesday, June 9, 2015, to include Harris 
County in a list of Texas counties eligible to receive individual and public assistance;   

 
WHEREAS, the Owner has indicated that severe storms and flooding between January and 
September of 2015 impacted construction crews on the Development and delayed 
construction progress for a total weather-related delay of 123 days (65 “rain” days and 58 
“mud” days), which has created overall delays in Development completion such that the 
Development may not be able to meet its December 31, 2015 deadline to place each 
building in service; 
 
WHEREAS, the Owner is requesting disaster relief in the form of a seven month extension 
to the Development’s placed in service deadline of December 31, 2015; 

 
WHEREAS, aside from delaying the availability of affordable units the requested changes 
do not negatively affect the Development or impact the long term viability of the transaction 
and the requested relief is commensurate with the delay which occurred and does not exceed 
the relief period specified in IRS Revenue Procedure 2014-49; 
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WHEREAS, under 10 TAC §10.405(d), staff has determined that Board approval is 
warranted based on the extenuating circumstances in the Owner’s request;   
 
NOW, therefore, it is hereby 
 
RESOLVED, that a four month extension with the further authorization for the Executive 
Director to grant an additional two month extension of the placed in service deadline is 
hereby approved and the Executive Director and his designees are each authorized, 
empowered, and directed to take all necessary action to effectuate the foregoing.   

 
BACKGROUND 

 
The Cottages at South Acres was awarded credits in 2013 under the 9% Housing Tax Credit program.  The 
property is a 144 unit, general population, new construction property located in Houston.  The Owner, 
Cottages at South Acres, Ltd. and its General Partner, KV Cottages, LLC, are owned and managed by VH 
Interest, Inc. and Marcialete Voller, LLC (a 50% HUB Member) and Barry Kahn and family members, 50% 
as joint Members. 
 
The Owner, on September 21, 2015, submitted a letter to the Department requesting a seven month 
extension to the date the Owner is required to place each building in service in accordance with IRC 
§42(h)(1) and the Development’s Carryover Allocation Agreement.  The Owner is seeking the relief under 
IRS Procedure Ruling 2007-54 (superseded and modified by IRS Procedure Ruling 2014-49) relating to 
Owners of low-income buildings and housing credit agencies of States in major disaster areas declared by 
the President.  
 
According to the Owner, 123 total weather-related delays occurred between January 1, 2015 and September 
15, 2015 (65 of which were related to rain and 58 of which were related to mud).  The Owner’s request 
states that an extraordinary amount of rainfall, 124% over the prior year and 47% over the average, with 
approximately 27 inches of rain falling during the months of March, April, and May, on the construction site 
delayed the Owner’s ability to complete site work and carry out concrete operations. The Owner states that 
since the Development is comprised of 52 buildings located on 22 acres of land, the muddy conditions were 
very slow to dry and made the pouring of concrete virtually impossible. The Owner also identified other 
reasons for the delay in construction, including shortages of labor and materials due to the significant 
growth in Houston and new, more stringent Davis Bacon requirements related to the local City of Houston 
HOME funds. While the delays experienced as a result of these latter reasons are not directly related to the 
disaster experienced in the Houston area, they were exacerbated by the weather related delays. 
 
The latest Construction Status Report submitted to the Department on October 12, 2015, reports that 
construction is approximately 43% complete. A field observation was conducted on the Development site 
on September 21, 2015 and the construction project manager confirmed the delays related to weather, citing 
approximately 55 days lost due to consistent rainfall. According to the field observation report, a schematic 
construction schedule indicated a commencement date of September 2014 and a completion date of 
December 2015 (approximately 16 months). However, the project manager indicated a four month delay in 
the construction schedule as of the date of the field observation, moving the anticipated completion date 
from December 2015 to April 2016.  
 
The Development Owner has discussed that the development team is working diligently to make up any lost 
time and complete all units by April/May 2016, but with the impact of the noted delays, the Owner wishes 
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to ensure that the Owner has sufficient time to complete the housing.  As an alternative to an approval of 
this extension request, the Owner has requested to be permitted to return the credits and receive a re-
allocation of credits in the current year pursuant to the Force Majeure provisions in 10 TAC §11.6(5) of the 
2015 Qualified Allocation Plan.  The Owner has stated the belief that the Development meets all of the 
requirements of 10 TAC §11.6(5). 
 
The Owner has referred in the request to the FEMA Notices of Major Disaster Declaration released on May 
29, 2015 as well as the amended notices released on June 5, 2015, and June 9, 2015, that confirm the 
President’s issuing of a major disaster declaration due to damage in the State of Texas resulting from severe 
storms, tornadoes, straight-line winds, and flooding during the period of May 4, 2015 and continuing under 
the authority of the Robert T. Stafford Disaster Relief and Emergency Assistance Act.  Harris County is 
listed on the declaration as a county designated by FEMA for Individual and Public Assistance under the 
President’s disaster declarations and therefore meet the requirements of Section 4 of the Revenue Ruling for 
purposes of determining whether the Owner is eligible to request relief provisions. 
 
In accordance with IRS Procedure Ruling 2014-49, Section 6.03, as an Owner affected by Presidentially 
declared disaster, the Owner is requesting the Department’s approval for the carryover allocation relief.  The 
agency, as directed by the Procedure Ruling, may approve such relief only for projects whose Owners 
cannot reasonably satisfy the deadlines of §42(h)(1)(E) because of an event or series of events that led to a 
major disaster declaration under the Stafford Act.  The Department’s determination may be made on an 
individual project basis or the agency may determine, because of the extent of the damage in a major 
disaster area, that all Owners or a certain group of Owners in the major disaster area warrant the relief.  In 
accordance with Section 7.02, the agency has the discretion to provide less than the full amount of relief 
allowed or no relief based on all the facts and circumstances.  The Department will report any approved 
relief on the Form 8610, due to the IRS on February 28th. 
 
Extension requests are normally considered under the Uniform Multifamily Rules, Subchapter E, 10 TAC § 
10.405(d); however, extensions are only considered in this section if the original deadline associated with 
carryover, the 10 Percent Test, or cost certification requirements will not be met.  The provisions in the 
Rule do not specifically address extensions to the placed in service deadline and the Department’s Carryover 
Allocation Agreement states that no extension of the deadline to place in service can be made.  The IRS, 
however, provides for the subject disaster related extension. Staff has the ability, in accordance with 
provisions in 10 TAC § 10.405(d), to bring to the Board material determinations that warrant Board 
approval due to extraordinary circumstances such as those discussed above. 
 
Staff recommends approval of the extension request, as presented herein. 
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action regarding a Placed in Service deadline extension for a 
Development located in a major disaster area as allowed under Section 6 of IRS Revenue Procedure 2014-49 
for Villas of Vanston Park (HTC # 13044) 

 
RECOMMENDED ACTION 

 
WHEREAS, Vanston Park Investments, LP (the “Development Owner”) was allocated 
$1,500,000 in 9% Housing Tax Credits in 2013 to construct Villas of Vanston Park (the 
“Development”), a development consisting of 155 new multifamily units in Mesquite in 
Dallas County;  
 
WHEREAS, the Development Owner is required by the Carryover Allocation Agreement 
to place all Units in service no later than December 31, 2015 and required by Internal 
Revenue Code §42(h)(1) to place each building in service by no later than December 31, 
2015; 
 
WHEREAS, IRS Revenue Procedure 2014-49 allows for and the Development Owner is 
requesting an extension to the placed in service deadline because the buildings are located in 
and impacted by a major disaster area, as declared by the President, during the 2-year period 
described in §42(h)(1)(E)(i), as long as the Development Owner plans to place the 
Development in service no later than December 31 of the year following the end of the 2-
year period; 

 
WHEREAS, on Friday, May 29, 2015, initial notice was given that the President issued a 
major disaster declaration under the authority of the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act due to the excessive rain and flooding that ensued, and the notice 
was amended on Tuesday, June 16, 2015, and on Wednesday, July 1, 2015, to include Dallas 
County in a list of Texas counties eligible to receive individual and public assistance;   
 
WHEREAS, the Owner has indicated that severe storms and flooding impacted 
construction crews on the Development during the construction phase and delayed 
construction progress, which has created overall delays in Development completion such 
that the Development may not be able to meet its December 31, 2015 deadline to place each 
building in service;  
 
WHEREAS, the Owner is requesting disaster relief in the form of a six month extension to 
the Development’s placed in service deadline of December 31, 2015; 

 
WHEREAS, aside from delaying the availability of affordable units, the requested changes 
do not negatively affect the Development or impact the long term viability of the 
transaction, and the requested relief is commensurate with the delay which occurred and 
does not exceed the relief period specified in IRS Revenue Procedure 2014-49; and 
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WHEREAS, under 10 TAC §10.405(d), staff has determined that Board approval is 
warranted based on the extenuating circumstances in the Owner’s request;   
 
NOW, therefore, it is hereby 
 
RESOLVED, that a three month extension with the further authorization for the Executive 
Director to grant an additional three month extension of the placed in service deadline is 
hereby approved, and the Executive Director and his designees are each authorized, 
empowered, and directed to take all necessary action to effectuate the foregoing.   

 
BACKGROUND 

 
Villas of Vanston Park was awarded credits in 2013 under the 9% Housing Tax Credit program.  The 
property is a 155-unit, general population, new construction property located in Mesquite in Dallas County.  
The Owner, Vanston Park Investments, LP and its General Partner, Vanston Villas Development, LLC, are 
owned and managed by Sphinx Development Corporation, a Historically Underutilized Business (HUB). 
Sphinx Development Corporation is owned by Jay O. Oji and Joseph Agumadu. 
 
On October 30, 2015, the Owner submitted a letter dated October 28, 2015 to the Department requesting a 
six-month extension to the date that the Owner is required to place each building and unit in service in 
accordance with IRC §42(h)(1) and the Development’s Carryover Allocation Agreement, respectively.  The 
Owner is seeking the relief under IRS Revenue Procedure 2014-49 relating to Owners of low-income 
buildings and housing credit agencies of States in major disaster areas declared by the President.  
 
The letter from the Owner states that the development suffered four and a half months of construction 
delays due to inclement weather and flooding at the development site and surrounding area. The Owner 
indicated that the inclement weather and flooding caused construction delays in the relocation and 
placement of infrastructure and delays in the construction of the foundations. Construction daily logs 
submitted by the Owner indicate that there had been 69 days of rain or mud at the development site as of 
September 9, 2015. 
 
A construction progress report dated January 14, 2015 from JHP, the architect, reflected an anticipated 
construction completion in October 2015. The construction progress report as of March 5, 2015 indicated 
that construction was three to four weeks behind schedule, and as of April 1, 2015, construction was four to 
six weeks behind schedule. The reports state that efforts were being made to make up time. By June 10, 
2015, construction was 2½ to 3 months behind, but a completion of November 2015 was projected. The 
projected completion date changed to December 2015 by the report as of July 1, 2015, and this projected 
completion date continues to be reflected in the most recent report as of October 7, 2015. Based on the 
contractor’s application for payment as of September 25, 2015, the project was estimated to be 
approximately 65% complete.  
 
The Owner has submitted verification of the FEMA Notices of Major Disaster Declaration released on May 
29, 2015 as well as the amended notice released on June 16, 2015 that confirm the President’s issuing of a 
major disaster declaration due to damage in the State of Texas resulting from severe storms, tornadoes, 
straight-line winds, and flooding during the period of May 4, 2015 and continuing under the authority of the 
Robert T. Stafford Disaster Relief and Emergency Assistance Act.  Staff verified that the amended notices 
released on June 16, 2015, and July 1, 2015, included Dallas County as a county designated by FEMA for 
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Individual and Public Assistance under the President’s disaster declarations and therefore meet the 
requirements of Section 4 of the Revenue Procedure for purposes of determining whether the Owner is 
eligible to request relief provisions. 
 
In accordance with IRS Revenue Procedure 2014-49, Section 6.03, as an Owner affected by Presidentially 
declared disaster, the Owner is requesting the Department’s approval for the carryover allocation relief.  The 
agency, as directed by the Procedure, may approve such relief only for projects whose Owners cannot 
reasonably satisfy the deadlines of §42(h)(1)(E) because of an event or series of events that led to a major 
disaster declaration under the Stafford Act.  The agency’s determination may be made on an individual 
project basis or the agency may determine, because of the extent of the damage in a major disaster area, that 
all Owners or a certain group of Owners in the major disaster area warrant the relief.  In accordance with 
Section 7.02, the agency has the discretion to provide less than the full amount of relief allowed or no relief 
based on all the facts and circumstances.  The Department will report any approved relief on the Form 8610 
due to the IRS on February 28th.  
 
The Owner has indicated that they are making all efforts to still meet the current deadline.  Therefore, staff 
is recommending a three month extension with an additional three months to address any further delays as 
determined to be necessary by the Executive Director. 
 
Extension requests are normally considered under the Uniform Multifamily Rules, Subchapter E, 10 TAC 
§10.405(d); however, extensions are only considered in this section if the original deadline associated with 
carryover, the 10 Percent Test, or cost certification requirements will not be met.  The provisions in the 
Rule do not specifically address extensions to the placed in service deadline, and the Department’s 
Carryover Allocation Agreement states that no extension of the deadline to place in service can be made.  
The IRS, however, provides for the subject disaster related extension.  Staff has the ability, in accordance 
with provisions in 10 TAC §10.405(d), to bring to the Board material determinations that warrant Board 
approval due to extraordinary circumstances such as those discussed above. 
 
Staff recommends approval of the extension request, as presented herein. 
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BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action on Determination Notices for Housing Tax Credits with 
another Issuer. 
 

RECOMMENDED ACTION 
 

WHEREAS, a 4% Housing Tax Credit application for Woodside Apartments was 
submitted to the Department on September 1, 2015;  
 
WHEREAS, the Certification of Reservation from the Texas Bond Review Board was 
issued on August 21, 2015, and will expire on January 18, 2016;  
 
WHEREAS, the proposed issuer of the bonds is the Texas State Affordable Housing 
Corporation; and 
 
WHEREAS, the EARAC recommends the issuance of the Determination Notice; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the issuance of a Determination Notice of $292,329 in 4% Housing Tax 
Credits, subject to underwriting conditions that may be applicable as found in the Real 
Estate Analysis report posted to the Department’s website for Woodside Apartments is 
hereby approved as presented to this meeting. 
 
 

BACKGROUND 
 
General Information: Woodside Apartments, located in Palestine, Anderson County, involves the acquisition 
and rehabilitation of 92 units, all of which will be rent and income restricted at 60% of Area Median Family 
Income. The development will serve the general population and is zoned appropriately. The census tract 
(9506.00) has a median household income of $34,833, is in the 4th quartile and has a poverty rate of 21.6%.   
 
Organizational Structure: The Borrower is DHI Woodside Apartments, LLC. The General Partner is DHI 
Woodside Associates, LLC; which includes Dawson Holdings, Inc., 100% owned by Thomas Dawson, DHI 
Holdings, LLC; which includes Dawson Holdings, Inc. and the Thomas Dawson and Jean Pei Loo Trust 
and the last member of the general partner is Tim Fluetsch as an individual.  In accordance with 10 TAC 
§1.301(d)(1), Woodside Apartments has been designated as a Small Portfolio Category 1 application.  
 
Public Comment: The Department received letters of support from City of Palestine Mayor Bob Herrington 
and City Manager Wendy Ellis. No letters of opposition have been received.  



Prilfr$iiwEfurz
City of Palestine
504 N. Queen St.

Palestine, TX 75801

Bob Herrington
Mayor

Phone: (903) 723-8414

mayor@palestinc-tx.org

June 08,2015

Texas State Affordable Housing Corporation
2200 E. Martin Luther King Jr, Blvd

Austin. Tx 78702

Re: Woodside Village, 2020 Martin Luther King Jr Blvd, Palestine, TX

Texas State Affordable Housing Corporation

DHI Woodside Apartments, LLC has proposed a development for affordable rental

housing of 100 units located at 2020 Martin Luther King lr Boulevard in Palestine,

Anderson County, Texas and is submitting an application to the Texas State Affordable

Housing Corporation for the issuance of private activity bonds.

I am the Mayor of the City of Palestine and I support the proposed development.

Bob Herrington

Mayor



. THE CITY Of.

Pernsun^b\fu.g

City of Palestine
504 N. Queen St.

Palestine, TX 75801

Wendy Ellis
City Manager

Phone: (903)123-8415

rvellis@palestine-tx. org

oi
a

o

June 8, 2015

Texas State Affordable Housing Corporation
22OO E. Martin Luther King Jr, Blvd

Austin, TX78702

Re: Woodside Village, 2020 Martin Luther King Jr Blvd, Palestine, TX

Texas State Affordable Housing Corporation

DHI Woodside Apartments, LLC has proposed a development for affordable rental
housing of 92 units located at2O2O Martin Luther KingJr Boulevard in Palestine,
Anderson County, Texas and is submitting an application to the Texas State Affordable
Housing Corporation for the issuance of private activity bonds to fund the project.

As the City Manager of the City of Palestine, I have reviewed their plans, and I believe the
project will be beneficial for our community. And I support the proposed development.

Sincerely,

Wendy Ellis

City Manager
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BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action Regarding the Issuance of Multifamily Housing Revenue 
Bonds with TDHCA as the Issuer, Resolution No. 16-004 and a Determination Notice of Housing Tax 
Credits for Williamsburg Apartments 
 

RECOMMENDED ACTION 
 

WHEREAS, the Board approved the inducement resolution for Williamsburg Apartments 
at the September 3, 2015, Board meeting;  
 
WHEREAS, approval of the inducement allowed staff to submit the application to the 
Bond Review Board and a Certificate of Reservation was issued on September 29, 2015, with 
a bond delivery deadline of February 26, 2016;  
 
WHEREAS, the applicant has a Category 3 portfolio which was reviewed by the Executive 
Award and Review Advisory Committee (“EARAC”); and  
 
WHEREAS, the EARAC recommends the issuance of Multifamily Housing Revenue 
Bonds Series 2014 and the issuance of a Determination Notice for Williamsburg 
Apartments;  
 
NOW, therefore, it is hereby 
 
RESOLVED, that the issuance of up to $24,000,000 in tax-exempt Multifamily Housing 
Revenue Bonds Series 2016 for Williamsburg Apartments, Resolution No. 16-004 is hereby 
approved in the form presented to this meeting; 
 
FURTHER RESOLVED, the issuance of a Determination Notice of $1,215,260 in 4% 
Housing Tax Credits, subject to underwriting conditions that may be applicable as found in 
the Real Estate Analysis report posted to the Department’s website is hereby approved in 
the form presented to this meeting and 
 
FURTHER RESOLVED, that if approved, staff is authorized, empowered, and directed, 
for and on behalf of the Department to execute such documents, instruments and writings 
and perform such acts and deeds as may be necessary to effectuate the foregoing.  

 
 

BACKGROUND 
 
General Information: The Bonds will be issued in accordance with Chapter 1371, Texas Government Code, as 
amended, and under Chapter 2306, Texas Government Code, as amended, the Department’s Enabling 
Statute (the “Statute”), which authorizes the Department to issue revenue bonds for its public purposes, as 
defined therein. (The Statute provides that the Department’s revenue bonds are solely obligations of the Department, and do 
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not create an obligation, debt or liability of the State of Texas or a pledge or loan of faith, credit or taxing power of the State of 
Texas.) 
 
The Williamsburg Apartments consists of the rehabilitation and acquisition of 418 existing units serving the 
general population in Grand Prairie, Dallas County, and the site is currently zoned appropriately. The 
Certificate of Reservation from the Bond Review Board was issued under the Priority 3 designation, which 
does not have a prescribed restriction on the percentage of Area Median Family Income (“AMFI”) that 
must be served; however, all of the units will be rent and income restricted at 60% AMFI. The property was 
originally constructed in 1984, subsequent to the ban of lead-based paint that occurred in 1978.  While this 
should be of minimal concern, if any concentration is found it will be handled accordingly.  Moreover, if any 
asbestos containing materials are revealed and expected to be disturbed during renovation, an Operations 
and Maintenance (“O&M”) plan must be followed. 
 
The Development was previously awarded an allocation of competitive Housing Tax Credits in 1993. The 
initial Tax Credit Compliance Period expired on December 31, 2009. An extended use restriction agreement 
is in place on the property until December 31, 2024. In addition to the Housing Tax Credit restriction 
agreement, in 1992 the property was acquired by the Resolution Trust Corporation (“RTC”) and as a result 
has an additional restriction agreement in place until December 2034. 
  
Organizational Structure and Previous Participation: The Borrower is Dalcor Williamsburg, Limited Partnership. 
The General Partner is Dalcor Williamsburg GP, LLC, which is wholly owned by Dalcor Affordable I, LLC; 
of which Dalcor Holdings, LLC is the sole member. M. Dale Dodson and JKL Realty, Ltd. are both 50% 
owner of the previous mentioned company. JKL Realty, Ltd. includes the following entity and individuals 
JKL Group, LLC, Ronald D. Murff, Kathi Yeager and Judy Burleson. The applicant was considered a 
Category 3 portfolio and the compliance history was reviewed by EARAC and approved with no conditions. 
 
Public Hearing/Public Comment: A public hearing for the proposed development was conducted by staff on 
October 22, 2015 and there was no one in attendance at the hearing. A copy of the hearing transcript is 
included herein.  The Department has received a letter of support from Grand Prairie Mayor Ron Jensen. 
No letters of opposition have been received for this development.  
 

Summary of Financial Structure 
 
This transaction involves a Fannie Mae Multifamily Pass-Through Mortgage-Backed Security (“MBS”).  The 
mortgage loan will be originated by the Department to the Borrower on the closing date and funded with 
bond proceeds.  Simultaneously with the closing, the loan will be assigned to the Fannie Mae lender (Red 
Mortgage Capital) and the funds used by the lender by which to acquire the loan will be deposited into the 
collateral account to secure the bonds.  In this respect, the transaction mirrors prior FHA 221(d)(4) 
multifamily transactions where the project will be 100% cash collateralized at all times, thus offering 
protection for the bondholders.  Approximately 10-15 days from the closing date Red Mortgage Capital will 
assign the loan to Fannie Mae and in exchange Fannie will deliver the MBS to the trustee.  The trustee will 
use the funds (loan proceeds from Red) in the collateral account to purchase the MBS which will be used to 
secure the bonds from this point forward.  Payments on the bonds will be guaranteed by Fannie Mae.  
 
Under the proposed structure, the Department will issue tax-exempt fixed rate bonds in an amount not to 
exceed $24,000,000. The bonds will have an interest rate that mirrors the pass-through rate on the MBS, 
currently estimated to be 3.55%, with a term of 16 years and amortization of 35 years.  The bonds will have 
a maturity date of January 1, 2032, and are estimated to have a Aaa rating by Moody’s. 



RESOLUTION NO. 16-004 

RESOLUTION AUTHORIZING AND APPROVING THE ISSUANCE, SALE AND 
DELIVERY OF TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS 
MULTIFAMILY HOUSING REVENUE BONDS (PASS-THROUGH – WILLIAMSBURG 
APARTMENTS), SERIES 2015; APPROVING THE FORM AND SUBSTANCE AND 
AUTHORIZING THE EXECUTION AND DELIVERY OF DOCUMENTS AND 
INSTRUMENTS PERTAINING THERETO; AUTHORIZING AND RATIFYING OTHER 
ACTIONS AND DOCUMENTS; AND CONTAINING OTHER PROVISIONS RELATING 
TO THE SUBJECT 

WHEREAS, the Texas Department of Housing and Community Affairs (the “Department”) has been 
duly created and organized pursuant to and in accordance with the provisions of Chapter 2306, Texas 
Government Code, as amended (the “Act”), for the purpose, among others, of providing a means of financing 
the costs of residential ownership, development, construction and rehabilitation that will provide decent, safe, 
and affordable living environments for individuals and families of low, very low and extremely low income (as 
defined in the Act) and families of moderate income (as described in the Act and determined by the Governing 
Board of the Department (the “Board”) from time to time); and 

WHEREAS, the Act authorizes the Department:  (a) to make mortgage loans to housing sponsors to 
provide financing for multifamily residential rental housing in the State of Texas (the “State”) intended to be 
occupied by individuals and families of low, very low and extremely low income and families of moderate 
income, as determined by the Department; (b) to issue its revenue bonds, for the purpose, among others, of 
obtaining funds to make such loans and provide financing, to establish necessary reserve funds and to pay 
administrative and other costs incurred in connection with the issuance of such bonds; and (c) to pledge all or 
any part of the revenues, receipts or resources of the Department, including the revenues and receipts to be 
received by the Department from such multifamily residential rental development loans, and to mortgage, 
pledge or grant security interests in such loans or other property of the Department in order to secure the 
payment of the principal or redemption price of and interest on such bonds; and 

WHEREAS, the Board has determined to authorize the issuance of its Texas Department of Housing 
and Community Affairs Multifamily Housing Revenue Bonds (Pass-Through – Williamsburg Apartments), 
Series 2015 (the “Bonds”) pursuant to and in accordance with the terms of an Indenture of Trust (the 
“Indenture”) between the Department and Wilmington Trust, National Association, as trustee (the “Trustee”), 
for the purpose of obtaining funds to finance the Development (defined below), all under and in accordance 
with the Constitution and laws of the State; and 

WHEREAS, the Department desires to use the proceeds of the Bonds to fund a mortgage loan to 
Dalcor Williamsburg, Ltd., a Texas limited partnership (the “Borrower”) in order to finance the cost of 
acquisition, equipping and rehabilitation of a qualified residential rental development described in Exhibit A 
attached hereto (the “Development”) located within the State and required by the Act to be occupied by 
individuals and families of low and very low income and families of moderate income, as determined by the 
Department; and 

WHEREAS, the Board, by resolution adopted on September 3, 2015, declared its intent to issue its 
revenue bonds to provide financing for the Development; and 

WHEREAS, the Borrower has requested and received a reservation of private activity bond allocation 
from the State of Texas; 

WHEREAS, it is anticipated that the Department and the Borrower will execute and deliver a 
Financing Agreement (the “Financing Agreement”) pursuant to which (i) the Department will agree to make a 
mortgage loan (the “Loan”) to the Borrower to enable the Borrower to finance the cost of acquisition, 



equipping and rehabilitation of the Development and related costs, and (ii) the Borrower will execute and 
deliver to the Department a promissory note (the “Note”) in an original principal amount equal to the original 
aggregate principal amount of the Bonds, and providing for payment of interest on such principal amount 
sufficient to pay the interest on the Bonds in accordance with the terms of a Multifamily Loan and Security 
Agreement (Non-Recourse) (the “Loan Agreement”) by and between the Borrower and the Department and to 
pay other costs described in the Financing Agreement; and 

WHEREAS, it is anticipated that the Note will be secured by a Multifamily Deed of Trust, 
Assignment of Leases and Rents, Security Agreement and Fixture Filing (the “Mortgage”) from the Borrower 
for the benefit of the Department; and 

WHEREAS, it is anticipated that the obligations of the Borrower under the Financing Agreement 
(other than for the repayment of principal and interest) will be secured by a Subordinate Multifamily Deed of 
Trust, Security Agreement and Fixture Filing (the “Subordinate Mortgage”) from the Borrower for the benefit 
of the Department and the Trustee; and 

WHEREAS, the Borrower will obtain a loan from Red Mortgage Capital, LLC (the “Lender”), and the 
Lender will deposit a portion of the proceeds of such loan with the Trustee, to be held by the Trustee as 
security for the Bonds in accordance with the Indenture; and  

WHEREAS, the Board has determined that the Department, the Trustee, and the Borrower will 
execute a Regulatory and Land Use Restriction Agreement (the “Regulatory Agreement”) with respect to the 
Development, which will be filed of record in the real property records of Dallas County, Texas; and 

WHEREAS, the Lender has agreed to permit the Loan and to allow the lien of the Subordinate 
Mortgage in accordance with the terms of a Subordination Agreement (the “Subordination Agreement”) 
among the Lender, the Issuer and the Borrower; and 

WHEREAS, the Board has been presented with a draft of, has considered and desires to ratify, 
approve, confirm and authorize the use and distribution in the public offering of the Bonds of an Official 
Statement (the “Official Statement”) and to authorize the authorized representatives of the Department to deem 
the Official Statement “final” for purposes of Rule 15c2-12 of the Securities and Exchange Commission and to 
approve the making of such changes in the Official Statement as may be required to provide a final Official 
Statement for use in the public offering and sale of the Bonds; and 

WHEREAS, the Board has further determined that the Department will enter into a Purchase Contract 
(the “Bond Purchase Agreement”) with RBC Capital Markets, LLC (the “Underwriter”), and the Borrower, 
setting forth certain terms and conditions upon which the Underwriter will purchase all of the Bonds from the 
Department and the Department will sell the Bonds to the Underwriter; and 

WHEREAS, the Board has examined proposed forms of (a) the Indenture, the Financing Agreement, 
the Regulatory Agreement, the Loan Agreement, the Subordination Agreement, the Official Statement and the 
Bond Purchase Agreement (collectively, the “Issuer Documents”), all of which are attached to and comprise a 
part of this Resolution and (b) the Mortgage, the Subordinate Mortgage and the Note; has found the form and 
substance of such documents to be satisfactory and proper and the recitals contained therein to be true, correct 
and complete; and has determined, subject to the conditions set forth in Article I, to authorize the issuance of 
the Bonds, the execution and delivery of the Issuer Documents, the acceptance of the Mortgage, the 
Subordinate Mortgage and the Note and the taking of such other actions as may be necessary or convenient in 
connection therewith; 

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BOARD OF THE TEXAS 
DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS: 



ARTICLE 1 
 

ISSUANCE OF BONDS; APPROVAL OF DOCUMENTS 

Section 1.1 Issuance, Execution and Delivery of the Bonds.  That the issuance of the Bonds is 
hereby authorized pursuant to the Act, including particularly Section 2306.353 thereof, and Chapter 1371, 
Texas Government Code, all under and in accordance with the conditions set forth herein and in the Indenture, 
and that, upon execution and delivery of the Indenture, the Authorized Representatives of the Department 
named in this Resolution are each hereby authorized to execute, attest and affix the Department’s seal to the 
Bonds and to deliver the Bonds to the Attorney General of the State (the “Attorney General”) for approval, the 
Comptroller of Public Accounts of the State for registration and the Trustee for authentication (to the extent 
required in the Indenture), and thereafter to deliver the Bonds to or upon the order of the initial purchaser 
thereof pursuant to the Bond Purchase Agreement. 

Section 1.2 Interest Rate, Principal Amount, Maturity and Price.  That the Chair or Vice Chair of 
the Board or the Executive Director of the Department are hereby authorized and empowered, in accordance 
with Chapter 1371, Texas Government Code, to fix and determine the interest rate, principal amount and 
maturity of, the redemption and tender provisions related to, and the price at which the Department will sell to 
the Underwriter or another party to the Bond Purchase Agreement, the Bonds, all of which determinations 
shall be conclusively evidenced by the execution and delivery by the Chair or Vice Chair of the Board or the 
Executive Director of the Department of the Indenture and the Bond Purchase Agreement; provided that the 
interest rate on the Bonds shall not exceed 5%; (ii) the aggregate principal amount of the Bonds shall not 
exceed $24,000,000; (iii) the final maturity of the Bonds shall occur not later than December 1, 2033; and 
(iv) the price at which the Bonds are sold to the initial purchaser thereof under the Bond Purchase Agreement 
shall not exceed 103% of the principal amount thereof. 

Section 1.3 Approval, Execution and Delivery of the Indenture.  That the form and substance of 
the Indenture are hereby approved, and that the Authorized Representatives each are hereby authorized to 
execute the Indenture, and to deliver the Indenture to the Trustee. 

Section 1.4 Approval, Execution and Delivery of the Financing Agreement and the Loan 
Agreement.  That the form and substance of the Financing Agreement and the Loan Agreement are hereby 
approved, and that the Authorized Representatives each are hereby authorized to execute the Financing 
Agreement and the Loan Agreement, and to deliver the Financing Agreement and the Loan Agreement to the 
Borrower. 

Section 1.5 Approval, Execution and Delivery of the Regulatory Agreement.  That the form and 
substance of the Regulatory Agreement are hereby approved, and that the Authorized Representatives each are 
hereby authorized to execute, attest and affix the Department’s seal to the Regulatory Agreement, and to 
deliver the Regulatory Agreement to the Borrower and the Trustee and to cause the Regulatory Agreement to 
be filed of record in the real property records of Dallas County, Texas. 

Section 1.6 Approval, Execution and Delivery of the Bond Purchase Agreement.  That the sale of 
the Bonds to the Underwriter and/or any other parties pursuant to the Bond Purchase Agreement is hereby 
approved, that the form and substance of the Bond Purchase Agreement are hereby approved, and that the 
Authorized Representatives each are hereby authorized to execute, attest and affix the Department’s seal to the 
Bond Purchase Agreement and to deliver the Bond Purchase Agreement to the Borrower, the Underwriter, 
and/or any other parties to the Bond Purchase Agreement, as appropriate. 

Section 1.7 Acceptance of the Note, the Mortgage and the Subordinate Mortgage.  That the form 
and substance of the Note, the Mortgage and the Subordinate Mortgage are hereby accepted by the Department 
and that the Authorized Representatives each are hereby authorized to endorse and deliver the Note to the 
order of the Trustee without recourse. 



Section 1.8 Approval, Execution and Delivery of the Subordination Agreement.  That the form 
and substance of the Subordination Agreement are hereby approved, and that the Authorized Representatives 
each are hereby authorized to execute, attest and affix the Department’s seal to the Subordination Agreement, 
and to deliver the Subordination Agreement to the Lender and the Borrower and to cause the Subordination 
Agreement to be filed of record in the real property records of Dallas County, Texas. 

Section 1.9 Approval, Execution, Use and Distribution of the Official Statement.  That the form 
and substance of the Official Statement and its use and distribution by the Underwriter in accordance with the 
terms, conditions and limitations contained therein are hereby approved, ratified, confirmed and authorized; 
that the Chair and Vice Chair of the Board and the Executive Director of the Department are hereby severally 
authorized to deem the Official Statement “final” for purposes of Rule 15c2-12 under the Securities and 
Exchange Act of 1934; that the Authorized Representatives named in this Resolution each are authorized 
hereby to make or approve such changes in the Official Statement as may be required to provide a final 
Official Statement for the Bonds; that the Authorized Representatives named in this Resolution each are 
authorized hereby to accept the Official Statement, as required; and that the use and distribution of the Official 
Statement by the Underwriter hereby is authorized and approved, subject to the terms, conditions and 
limitations contained therein, and further subject to such amendments or additions thereto as may be required 
by the Bond Purchase Agreement and as may be approved by the Executive Director of the Department and 
the Department’s counsel. 

Section 1.10 Taking of Any Action; Execution and Delivery of Other Documents.  That the 
Authorized Representatives are each hereby authorized to take any actions and to execute, attest and affix the 
Department’s seal to, and to deliver to the appropriate parties, all such other agreements, commitments, 
assignments, bonds, certificates, contracts, documents, instruments, releases, financing statements, letters of 
instruction, notices of acceptance, written requests and other papers, whether or not mentioned herein, as they 
or any of them consider to be necessary or convenient to carry out or assist in carrying out the purposes of this 
Resolution. 

Section 1.11 Power to Revise Form of Documents.  That, notwithstanding any other provision of 
this Resolution, the Authorized Representatives are each hereby authorized to make or approve such revisions 
in the form of the documents attached hereto as exhibits as, in the judgment of such Authorized 
Representative, and in the opinion of Bracewell & Giuliani LLP, Bond Counsel to the Department, may be 
necessary or convenient to carry out or assist in carrying out the purposes of this Resolution, such approval to 
be evidenced by the execution of such documents by the Authorized Representatives. 

Section 1.12 Exhibits Incorporated Herein.  That all of the terms and provisions of each of the 
documents listed below as an exhibit shall be and are hereby incorporated into and made a part of this 
Resolution for all purposes: 

Exhibit B - Indenture 
Exhibit C - Financing Agreement 
Exhibit D - Regulatory Agreement 
Exhibit E - Bond Purchase Agreement 
Exhibit F - Note 
Exhibit G - Loan Agreement 
Exhibit H - Mortgage 
Exhibit I - Subordinate Mortgage 
Exhibit J  Subordination Agreement 
Exhibit K - Official Statement 
   

Section 1.13 Authorized Representatives.  That the following persons are each hereby named as 
authorized representatives of the Department for purposes of executing, attesting, affixing the Department’s 
seal to, and delivering the documents and instruments and taking the other actions referred to in this Article I:  



the Chair or Vice Chair of the Board, the Executive Director of the Department, the Deputy Executive Director 
of Asset Analysis and Management of the Department, the Director of Bond Finance of the Department, the 
Director of Multifamily Finance of the Department, the Director of Texas Homeownership of the Department 
and the Secretary or any Assistant Secretary to the Board.  Such persons are referred to herein collectively as 
the “Authorized Representatives.”  Any one of the Authorized Representatives is authorized to act individually 
as set forth in this Resolution.   

ARTICLE 2 
 

APPROVAL AND RATIFICATION OF CERTAIN ACTIONS 

Section 2.1 Approval and Ratification of Application to Texas Bond Review Board.  That the 
Board hereby ratifies and approves the submission of the application for approval of state bonds to the Texas 
Bond Review Board on behalf of the Department in connection with the issuance of the Bonds in accordance 
with Chapter 1231, Texas Government Code. 

Section 2.2 Approval of Submission to the Attorney General.  That the Board hereby authorizes, 
and approves the submission by the Department’s Bond Counsel to the Attorney General, for his approval, of a 
transcript of legal proceedings relating to the issuance, sale and delivery of the Bonds. 

Section 2.3 Certification of the Minutes and Records.  That the Secretary or Assistant Secretary 
to the Board hereby is authorized to certify and authenticate minutes and other records on behalf of the 
Department for the Bonds and all other Department activities. 

Section 2.4 Approval of Requests for Rating from Rating Agency.  That the action of the 
Executive Director of the Department or any successor and the Department’s consultants in seeking a rating 
from Moody’s Investors Service, is approved, ratified and confirmed hereby. 

Section 2.5 Authority to Invest Proceeds.  That the Department is authorized to invest and 
reinvest the proceeds of the Bonds and the fees and revenues to be received in connection with the financing of 
the Development in accordance with the Indenture and to enter into any agreements relating thereto only to the 
extent permitted by the Indenture. 

Section 2.6 Underwriter.  That the underwriter with respect to the issuance of the Bonds will be 
RBC Capital Markets, LLC, or any other party identified in the Bond Purchase Agreement. 

Section 2.7 Engagement of Other Professionals.  That the Executive Director of the Department 
or any successor is authorized to engage auditors to perform such functions, audits, yield calculations and 
subsequent investigations as necessary or appropriate to comply with the Bond Purchase Agreement and the 
requirements of Bond Counsel to the Department, provided such engagement is done in accordance with 
applicable law of the State. 

Section 2.8 Ratifying Other Actions.  That all other actions taken by the Executive Director of 
the Department and the Department staff in connection with the issuance of the Bonds and the financing of the 
Development are hereby ratified and confirmed. 

ARTICLE 3 
 

CERTAIN FINDINGS AND DETERMINATIONS 

Section 3.1 Findings of the Board.  That in accordance with Section 2306.223 of the Act and 
after the Department’s consideration of the information with respect to the Development and the information 
with respect to the proposed financing of the Development by the Department, including but not limited to the 



information submitted by the Borrower, independent studies commissioned by the Department, 
recommendations of the Department staff and such other information as it deems relevant, the Board hereby 
finds: 

(a) Need for Housing Development. 

(i) that the Development is necessary to provide needed decent, safe, and sanitary 
housing at rentals or prices that individuals or families of low and very low income or families of 
moderate income can afford, 

(ii) that the financing of the Development is a public purpose and will provide a public 
benefit, and 

(iii) that the Development will be undertaken within the authority granted by the Act to 
the housing finance division and the Borrower. 

(b) Findings with Respect to the Borrower. 

(i) that the Borrower, by operating the Development in accordance with the 
requirements of the Financing Agreement and the Regulatory Agreement, will supply well-planned 
and well-designed housing for individuals or families of low and very low income or families of 
moderate income, 

(ii) that the Borrower is financially responsible, and 

(iii) that the Borrower is not, and will not enter into a contract for the Development with, 
a housing developer that (A) is on the Department’s debarred list, including any parts of that list that 
are derived from the debarred list of the United States Department of Housing and Urban 
Development; (B) breached a contract with a public agency; or (C) misrepresented to a subcontractor 
the extent to which the developer has benefited from contracts or financial assistance that has been 
awarded by a public agency, including the scope of the developer’s participation in contracts with the 
agency and the amount of financial assistance awarded to the developer by the Department. 

(c) Public Purpose and Benefits. 

(i) that the Borrower has agreed to operate the Development in accordance with the 
Financing Agreement and the Regulatory Agreement, which require, among other things, that the 
Development be occupied by individuals and families of low and very low income and families of 
moderate income, and 

(ii) that the issuance of the Bonds to finance the Development is undertaken within the 
authority conferred by the Act and will accomplish a valid public purpose and will provide a public 
benefit by assisting individuals and families of low and very low income and families of moderate 
income in the State to obtain decent, safe, and sanitary housing by financing the costs of the 
Development, thereby helping to maintain a fully adequate supply of sanitary and safe dwelling 
accommodations at rents that such individuals and families can afford. 

Section 3.2 Determination of Eligible Tenants.  That the Board has determined, to the extent 
permitted by law and after consideration of such evidence and factors as it deems relevant, the findings of the 
staff of the Department, the laws applicable to the Department and the provisions of the Act, that eligible 
tenants for the Development shall be (1) individuals and families of low and very low income, (2) persons with 
special needs, and (3) families of moderate income, with the income limits as set forth in the Regulatory 
Agreement. 



Section 3.3 Sufficiency of Loan Interest Rate.   That, in accordance with Section 2306.226 of the 
Act, the Board hereby finds and determines that the interest rate on the Loan will produce the amounts 
required, when combined with other available funds, to pay for the Department’s costs of operation with 
respect to the Bonds and the Development and enable the Department to meet its covenants with and 
responsibilities to the holders of the Bonds. 

Section 3.4 No Gain Allowed.  That, in accordance with Section 2306.498 of the Act, no member 
of the Board or employee of the Department may purchase any Bond in the secondary open market for 
municipal securities. 

ARTICLE 4 
 

GENERAL PROVISIONS 

Section 4.1 Limited Obligations.  That the Bonds and the interest thereon shall be special limited 
obligations of the Department payable solely from the trust estate created under the Indenture, including the 
revenues and funds of the Department pledged under the Indenture to secure payment of the Bonds, and under 
no circumstances shall the Bonds be payable from any other revenues, funds, assets or income of the 
Department. 

Section 4.2 Non-Governmental Obligations.  That the Bonds shall not be and do not create or 
constitute in any way an obligation, a debt or a liability of the State or create or constitute a pledge, giving or 
lending of the faith or credit or taxing power of the State.  Each Bond shall contain on its face a statement to 
the effect that the State is not obligated to pay the principal thereof or interest thereon and that neither the faith 
or credit nor the taxing power of the State is pledged, given or loaned to such payment. 

Section 4.3 Effective Date.  That this Resolution shall be in full force and effect from and upon 
its adoption. 

Section 4.4 Notice of Meeting.  This Resolution was considered and adopted at a meeting of the 
Governing Board that was noticed, convened, and conducted in full compliance with the Texas Open Meetings 
Act, Chapter 551 of the Texas Government Code, and with §2306.032 of the Texas Government Code, 
regarding meetings of the Governing Board. 
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PASSED AND APPROVED this 12th day of November, 2015. 

 
 
[SEAL] 

  
J. Paul Oxer, Chair 

 
 
ATTEST: 
 
 
 
  
James B. Eccles, Secretary  
 



 

  

EXHIBIT A 
 

Description of Development 

Borrower: Dalcor Williamsburg, Ltd., a Texas limited partnership 

Development: The Development is a 418-unit affordable multifamily community known as 
Williamsburg Apartments, at 2421 South Carrier Parkway, Grand Prairie, Texas 75051.  
It consists of thirty-one (31) residential apartment buildings with approximately 335,094 
net rentable square feet.  The unit mix will consist of: 

 
227 one-bedroom/one-bath units 

5 two-bedroom/one-bath units 
94 two-bedroom/one and one-half bath 
92 two-bedroom/two bath 

418 Total Units 
  

 Unit sizes will range from approximately 448 square feet to approximately 960 square 
feet. 
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 P R O C E E D I N G S 1 

Good evening.  My name is Shannon Roth.  I 2 

would like to proceed with the public hearing.  Let the 3 

record show that it is 6:51 p.m., on Thursday, October 22. 4 

 We are at the Milam Elementary School, located at 2030 5 

Proctor Drive, Grand Prairie, Texas. 6 

I'm here to conduct the public hearing on 7 

behalf of the Texas Department of Housing and Community 8 

Affairs with respect to an issue of tax-exempt multifamily 9 

revenue bonds for a residential rental community. 10 

This hearing is required by the Internal 11 

Revenue Code.  The sole purpose of the hearing is to 12 

provide a reasonable opportunity for interested 13 

individuals to express their views regarding the 14 

development and the proposed bond issue. 15 

No decisions regarding the development will be 16 

made at this hearing.  The Department's board is scheduled 17 

to meet to consider the transaction on November 12, 2015. 18 

 In addition to providing your comments at this hearing, 19 

the public is also invited to provide comment directly to 20 

the board at any of their meetings.  The Department staff 21 

will also accept written comments from the public up to 22 

five o'clock p.m. on November 3, 2015. 23 

The bonds for the Williamsburg Apartments will 24 

be issued as tax-exempt multifamily revenue bonds in an 25 
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3 

aggregate principal amount not to exceed $24,000,000 and 1 

taxable bonds, if necessary, in an amount to be determined 2 

and issued in one or more series by the Texas Department 3 

of Housing and Community Affairs, the Issuer. 4 

The proceeds of the bonds will be loaned to the 5 

Dalcor Williamsburg, Ltd., or a related person or 6 

affiliate entity thereof, to finance a the acquisition and 7 

rehabilitation of a multifamily housing development 8 

described as follows:  a 418-unit multifamily residential 9 

rental development to be constructed on approximately 10 

18.434 acres of land located at 2421 South Carrier 11 

Parkway, Grand Prairie, Texas.  The proposed multifamily 12 

rental housing community will be initially owned and 13 

operated by the borrower or a related person or affiliate 14 

thereof. 15 

I would like to open the floor for public 16 

comment.  17 

(No response.)   18 

MS. ROTH:  Let the record show that there are 19 

no attendees; therefore, this meeting is adjourned at 20 

6:53 p.m.   21 

(Whereupon, at 6:53 p.m., the public hearing 22 

was concluded.) 23 
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IN RE:          Williamsburg Apartments 3 

LOCATION:      Grand Prairie, Texas 4 

DATE:      October 22, 2015 5 

I do hereby certify that the foregoing pages, 6 

numbers 1 through 4, inclusive, are the true, accurate, 7 

and complete transcript prepared from the verbal recording 8 

made by electronic recording by Barbara Wall before the 9 

Texas Department of Housing and Community Affairs. 10 
 11 
 12 
 13 
 14 
 15 

                    10/27/2015 16 
(Transcriber)         (Date) 17 

 18 
On the Record Reporting 19 
3636 Executive Ctr Dr., G-22 20 
Austin, Texas 78731 21 
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BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action on Inducement Resolution No. 16-005 for Multifamily 
Housing Revenue Bonds Regarding Authorization for Filing Applications for Private Activity Bond 
Authority on the 2015 Waiting List for Gateway at Hutchins, Mercantile Apartments, Peoples El Shaddai 
Village, Brooks Manor Apartments, Independent Missionary Village, Garden City Apartments, and St. 
James Manor Apartments. 

RECOMMENDED ACTION 
 

WHEREAS, bond pre-applications for Gateway at Hutchins, Mercantile Apartments, 
Peoples El Shaddai Village, Brooks Manor Apartments, Independent Missionary Village, 
Garden City Apartments, and St. James Manor Apartments, were submitted to the 
Department for consideration of an inducement resolution; 
 
WHEREAS, the Board approval of the inducement resolution is the first step in the 
application process for a multifamily bond issuance by the Department; and 
 
WHEREAS, the inducement allows staff to submit an application to the Bond Review 
Board (“BRB”) to await a Certificate of Reservation; 
 
NOW, therefore, it is hereby 
 
RESOLVED, the Inducement Resolution No. 16-005 to proceed with the application 
submission to the BRB for possible receipt of State Volume Cap issuance authority from the 
2015 Private Activity Bond Program for Gateway at Hutchins (#15607), Mercantile 
Apartments (#15610), Peoples El Shaddai Village (#15611), Brooks Manor Apartments 
(#15612), Independent Missionary Village (#15613), Garden City Apartments (#15614) and 
St. James Manor (#15615) is hereby approved in the form presented to this meeting.  
 

BACKGROUND 
 

The BRB administers the state’s annual private activity bond authority for the State of Texas. The 
Department is an issuer of Private Activity Bonds and is required to induce an application for bonds prior 
to the submission to the BRB. Approval of the inducement resolution does not constitute approval of the 
Development but merely allows an Applicant the opportunity to move into the full application phase of the 
process. Once an application receives a Certificate of Reservation, an Applicant has 150 days to close on the 
private activity bonds. 
 
During the 150-day process, the Department will review the complete application for compliance with the 
Department’s Rules and underwrite the transaction in accordance with the Real Estate Analysis Rules. The 
Department will schedule and conduct a public hearing, and the complete application, including a transcript 
from the hearing, will then be presented to the Board for a decision on the issuance of bonds as well as a 
determination on the amount of housing tax credits anticipated to be allocated to the development. Each 
year, the State of Texas is notified of the cap on the amount of private activity tax exempt revenue bonds 
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that may be issued within the state. Inducement Resolution No. 16-005 would reserve approximately 
$99,725,000 in state volume cap.  
 
Gateway at Hutchins (#15608) 
The proposed development is located at 805 N. Denton Street in Hutchins, Dallas County, and includes the 
construction of 336 units serving the general population. This transaction is proposed to be Priority 3 with 
all of the units rent and income restricted at 60% of the Area Median Family Income (“AMFI”).  The 
Department received a letter of support from Dallas County Judge Clay Lewis Jenkins. No letters of 
opposition have been received for this development. The pre-application has a final score of 62 points.  
 
Mercantile Apartments (#15610) 
The proposed development is located at Northern Cross Blvd. and Endicott Ave. in Fort Worth, Tarrant 
County, and includes the construction of 324 units serving the general population. This transaction is 
proposed to be Priority 3, with 4 units rent and income restricted at 50% of the AMFI and the remaining 
320 units will be rent and income restricted at 60% AMFI.  The Department has not received any letters of 
support and received a letter of opposition from the Eagle Mountain Saginaw Independent School District. 
The pre-application has a final score of 54 points.  
 
Peoples El Shaddai Village (#15611) 
The existing development is located at 2836 E. Overton Road in Dallas, Dallas County, and includes the 
acquisition and rehabilitation of 100 units serving the general population. This transaction is proposed to be 
Priority 3 with all of the units rent and income restricted at 60% of the AMFI.  The Department has not 
received any letters of support or opposition for this development. The pre-application has a final score of 
59 points.  
 
Brooks Manor Apartments (#15612) 
The existing development is located at 444 Jefferson St. in West Columbia, Brazoria County, and includes 
the acquisition and rehabilitation of 50 units serving the elderly population. This transaction is proposed to 
be Priority 3 with all of the units rent and income restricted at 60% of the AMFI.  The Department has not 
received any letters of support or opposition for this development. The pre-application has a final score of 
52 points.  
 
Independent Missionary Village (#15613) 
The existing development is located at 6607 Prino Rd. in Hitchcock, Galveston County, and includes the 
acquisition and rehabilitation of 72 units serving the general population. This transaction is proposed to be 
Priority 3 with all of the units rent and income restricted at 60% of the AMFI.  The Department has not 
received any letters of support or opposition for this development. The pre-application has a final score of 
52 points.  
 
Garden City Apartments (#15614) 
The existing development is located at 9601 W. Montgomery Rd. in Houston, Harris County, and includes 
the acquisition and rehabilitation of 252 units serving the general population. This transaction is proposed to 
be Priority 3 with all of the units rent and income restricted at 60% of the AMFI.  The Department has not 
received any letters of support or opposition for this development. The pre-application had a final score of 
67 points.  
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St. James Manor (#15615) 
The existing development is located at 3119 Easter Ave. in Dallas, Dallas County, and includes the 
acquisition and rehabilitation of 100 units serving the general population. This transaction is proposed to be 
Priority 3 with all of the units rent and income restricted at 60% of the AMFI.  The Department has not 
received any letters of support or opposition for this development. The pre-application had a final score of 
59 points.  
 
 
 

 



 

RESOLUTION NO. 16-005 

RESOLUTION DECLARING INTENT TO ISSUE MULTIFAMILY REVENUE 
BONDS WITH RESPECT TO RESIDENTIAL RENTAL DEVELOPMENTS; 
AUTHORIZING THE FILING OF ONE OR MORE APPLICATIONS FOR 
ALLOCATION OF PRIVATE ACTIVITY BONDS WITH THE TEXAS BOND 
REVIEW BOARD; AND AUTHORIZING OTHER ACTION RELATED THERETO 

WHEREAS, the Texas Department of Housing and Community Affairs (the “Department”) has 
been duly created and organized pursuant to and in accordance with the provisions of Chapter 2306, 
Texas Government Code, as amended, (the “Act”) for the purpose, among others, of providing a means of 
financing the costs of residential ownership, development and rehabilitation that will provide decent, safe, 
and affordable living environments for persons and families of low, very low and extremely low income 
and families of moderate income (all as defined in the Act); and 

WHEREAS, the Act authorizes the Department: (a) to make mortgage loans to housing sponsors 
to provide financing for multifamily residential rental housing in the State of Texas (the “State”) intended 
to be occupied by persons and families of low, very low and extremely low income and families of 
moderate income, as determined by the Department; (b) to issue its revenue bonds, for the purpose, 
among others, of obtaining funds to make such loans and provide financing, to establish necessary reserve 
funds and to pay administrative and other costs incurred in connection with the issuance of such bonds; 
and (c) to pledge all or any part of the revenues, receipts or resources of the Department, including the 
revenues and receipts to be received by the Department from such multifamily residential rental 
development loans, and to mortgage, pledge or grant security interests in such loans or other property of 
the Department in order to secure the payment of the principal or redemption price of and interest on such 
bonds; and 

WHEREAS, it is proposed that the Department issue its revenue bonds in one or more series for 
the purpose of providing financing for the multifamily residential rental developments (the 
“Developments”) more fully described in Exhibit A attached hereto.  The ownership of the Developments 
as more fully described in Exhibit A will consist of the applicable ownership entity and its principals or a 
related person (the “Owners”) within the meaning of the Internal Revenue Code of 1986, as amended (the 
“Code”); and 

WHEREAS, the Owners have made not more than 60 days prior to the date hereof, payments 
with respect to the Developments and expect to make additional payments in the future and desire that 
they be reimbursed for such payments and other costs associated with the Developments from the 
proceeds of tax-exempt and taxable obligations to be issued by the Department subsequent to the date 
hereof; and 

WHEREAS, the Owners have indicated their willingness to enter into contractual arrangements 
with the Department providing assurance satisfactory to the Department that the requirements of the Act 
and the Department will be satisfied and that the Developments will satisfy State law, Section 142(d) and 
other applicable Sections of the Code and Treasury Regulations; and 

WHEREAS, the Department desires to reimburse the Owners for the costs associated with the 
Developments listed on Exhibit A attached hereto, but solely from and to the extent, if any, of the 
proceeds of tax-exempt and taxable obligations to be issued in one or more series to be issued subsequent 
to the date hereof; and 



 

WHEREAS, at the request of the Owners, the Department reasonably expects to incur debt in the 
form of tax-exempt and taxable obligations for purposes of paying the costs of the Developments 
described on Exhibit A attached hereto; and 

WHEREAS, in connection with the proposed issuance of the Bonds (defined below), the 
Department, as issuer of the Bonds, is required to submit for the Developments one or more Applications 
for Allocation of Private Activity Bonds or Applications for Carryforward for Private Activity Bonds (the 
“Application”) with the Texas Bond Review Board (the “Bond Review Board”) with respect to the tax-
exempt Bonds to qualify for the Bond Review Board’s Allocation Program in connection with the Bond 
Review Board’s authority to administer the allocation of the authority of the State to issue private activity 
bonds; and 

WHEREAS, the Governing Board of the Department (the “Board”) has determined to declare its 
intent to issue its multifamily revenue bonds for the purpose of providing funds to the Owners to finance 
the Developments on the terms and conditions hereinafter set forth; NOW, THEREFORE, 

BE IT RESOLVED BY THE GOVERNING BOARD OF THE TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS THAT: 

ARTICLE 1 
 

OFFICIAL INTENT; APPROVAL OF CERTAIN ACTIONS 

Section 1.1. Authorization of Issue.  The Department declares its intent to issue its 
Multifamily Housing Revenue Bonds (the “Bonds”) in one or more series and in amounts estimated to be 
sufficient to (a) fund a loan or loans to the Owners to provide financing for the respective Developments 
in an aggregate principal amount not to exceed those amounts, corresponding to the Developments, set 
forth in Exhibit A; (b) fund a reserve fund with respect to the Bonds if needed; and (c) pay certain costs 
incurred in connection with the issuance of the Bonds.  Such Bonds will be issued as qualified residential 
rental development bonds.  Final approval of the Department to issue the Bonds shall be subject to:  
(i) the review by the Department’s credit underwriters for financial feasibility; (ii) review by the 
Department’s staff and legal counsel of compliance with federal income tax regulations and State law 
requirements regarding tenancy in the respective Development; (iii) approval by the Bond Review Board, 
if required; (iv) approval by the Attorney General of the State of Texas (the “Attorney General”); 
(v) satisfaction of the Board that the respective Development meets the Department’s public policy 
criteria; and (vi) the ability of the Department to issue such Bonds in compliance with all federal and 
State laws applicable to the issuance of such Bonds. 

Section 1.2. Terms of Bonds.  The proposed Bonds shall be issuable only as fully registered 
bonds in authorized denominations to be determined by the Department; shall bear interest at a rate or 
rates to be determined by the Department; shall mature at a time to be determined by the Department but 
in no event later than 40 years after the date of issuance; and shall be subject to prior redemption upon 
such terms and conditions as may be determined by the Department. 

Section 1.3. Reimbursement.  The Department reasonably expects to reimburse the Owners 
for all costs that have been or will be paid subsequent to the date that is 60 days prior to the date hereof in 
connection with the acquisition of real property and construction of its Development and listed on 
Exhibit A attached hereto (“Costs of the Developments”) from the proceeds of the Bonds, in an amount 
which is reasonably estimated to be sufficient:  (a) to fund a loan to provide financing for the acquisition 
and construction or rehabilitation of its Development, including reimbursing the applicable Owner for all 
costs that have been or will be paid subsequent to the date that is 60 days prior to the date hereof in 



 

connection with the acquisition and construction or rehabilitation of the Developments; (b) to fund any 
reserves that may be required for the benefit of the holders of the Bonds; and (c) to pay certain costs 
incurred in connection with the issuance of the Bonds. 

Section 1.4. Principal Amount.  Based on representations of the Owners, the Department 
reasonably expects that the maximum principal amount of debt issued to reimburse the Owners for the 
Costs of the Developments will not exceed the amount set forth in Exhibit A which corresponds to the 
applicable Development. 

Section 1.5. Limited Obligations.  The Owners may commence with the acquisition and 
construction or rehabilitation of the Developments, which Developments will be in furtherance of the 
public purposes of the Department as aforesaid.  On or prior to the issuance of the Bonds, each Owner 
will enter into a loan agreement, on terms agreed to by the parties, on an installment payment basis with 
the Department under which the Department will make a loan to the applicable Owner for the purpose of 
reimbursing the Owner for the Costs of the Development and the Owner will make installment payments 
sufficient to pay the principal of and any premium and interest on the applicable Bonds.  The proposed 
Bonds shall be special, limited obligations of the Department payable solely by the Department from or in 
connection with its loan or loans to the Owner to provide financing for its Development, and from such 
other revenues, receipts and resources of the Department as may be expressly pledged by the Department 
to secure the payment of the Bonds. 

Section 1.6. The Developments.  Substantially all of the proceeds of the Bonds shall be used 
to finance the Developments, which are to be occupied entirely by Eligible Tenants, as determined by the 
Department, and which are to be occupied partially by persons and families of low income such that the 
requirements of Section 142(d) of the Code are met for the period required by the Code. 

Section 1.7. Payment of Bonds.  The payment of the principal of and any premium and 
interest on the Bonds shall be made solely from moneys realized from the loan of the proceeds of the 
Bonds to reimburse the Owners for costs of its Development. 

Section 1.8. Costs of Developments.  The Costs of the Developments may include any cost of 
acquiring, constructing, reconstructing, improving, installing and expanding the Developments.  Without 
limiting the generality of the foregoing, the Costs of the Developments shall specifically include the cost 
of the acquisition of all land, rights-of-way, property rights, easements and interests, the cost of all 
machinery and equipment, financing charges, inventory, raw materials and other supplies, research and 
development costs, interest prior to and during construction and for one year after completion of 
construction whether or not capitalized, necessary reserve funds, the cost of estimates and of engineering 
and legal services, plans, specifications, surveys, estimates of cost and of revenue, other expenses 
necessary or incident to determining the feasibility and practicability of acquiring, constructing, 
reconstructing, improving and expanding the Developments, administrative expenses and such other 
expenses as may be necessary or incident to the acquisition, construction, reconstruction, improvement 
and expansion of the Developments, the placing of the Developments in operation and that satisfy the 
Code and the Act.  The Owners shall be responsible for and pay any costs of its Development incurred by 
it prior to issuance of the Bonds and will pay all costs of its Development which are not or cannot be paid 
or reimbursed from the proceeds of the Bonds. 

Section 1.9. No Commitment to Issue Bonds.  Neither the Owners nor any other party is 
entitled to rely on this Resolution as a commitment to issue the Bonds and to loan funds, and the 
Department reserves the right not to issue the Bonds either with or without cause and with or without 
notice, and in such event the Department shall not be subject to any liability or damages of any nature.  



 

Neither the Owners nor any one claiming by, through or under the Owners shall have any claim against 
the Department whatsoever as a result of any decision by the Department not to issue the Bonds. 

Section 1.10. Conditions Precedent.  The issuance of the Bonds following final approval by the 
Board shall be further subject to, among other things:  (a) the execution by the Owners and the 
Department of contractual arrangements, on terms agreed to by the parties, providing assurance 
satisfactory to the Department that all requirements of the Act will be satisfied and that the Development 
will satisfy the requirements of Section 142(d) of the Code (except for portions to be financed with 
taxable bonds); (b) the receipt of an opinion from Bracewell & Giuliani LLP or other nationally 
recognized bond counsel acceptable to the Department (“Bond Counsel”), substantially to the effect that 
the interest on the tax-exempt Bonds is excludable from gross income for federal income tax purposes 
under existing law; and (c) receipt of the approval of the Bond Review Board, if required, and the 
Attorney General. 

Section 1.11. Authorization to Proceed.  The Board hereby authorizes staff, Bond Counsel and 
other consultants to proceed with preparation of the Developments’ necessary review and legal 
documentation for the filing of one or more Applications and the issuance of the Bonds, subject to 
satisfaction of the conditions specified in this Resolution.  The Board further authorizes staff, Bond 
Counsel and other consultants to re-submit an Application that was withdrawn by an Owner. 

Section 1.12. Related Persons.  The Department acknowledges that financing of all or any part 
of the Developments may be undertaken by any company or partnership that is a “related person” to the 
respective Owner within the meaning of the Code and applicable regulations promulgated pursuant 
thereto, including any entity controlled by or affiliated with the Owners. 

Section 1.13. Declaration of Official Intent.  This Resolution constitutes the Department’s 
official intent for expenditures on Costs of the Developments which will be reimbursed out of the 
issuance of the Bonds within the meaning of Sections 1.142-4(b) and 1.150-2, Title 26, Code of Federal 
Regulations, as amended, and applicable rulings of the Internal Revenue Service thereunder, to the end 
that the Bonds issued to reimburse Costs of the Developments may qualify for the exemption provisions 
of Section 142 of the Code, and that the interest on the Bonds (except for any taxable Bonds) will 
therefore be excludable from the gross incomes of the holders thereof under the provisions of Section 
103(a)(1) of the Code. 

Section 1.14. Execution and Delivery of Documents.  The Authorized Representatives named 
in this Resolution are each hereby authorized to execute and deliver all Applications, certificates, 
documents, instruments, letters, notices, written requests and other papers, whether or not mentioned 
herein, as may be necessary or convenient to carry out or assist in carrying out the purposes of this 
Resolution. 

Section 1.15. Authorized Representatives.  The following persons are hereby named as 
Authorized Representatives of the Department for purposes of executing, attesting, affixing the 
Department’s seal to, and delivering the documents and instruments and taking the other actions referred 
to in this Article 1:  the Chair or Vice Chair of the Board, the Executive Director of the Department, the 
Deputy Executive Director of Asset Analysis and Management of the Department, the Director of Bond 
Finance of the Department, the Director of Texas Homeownership of the Department, the Director of 
Multifamily Finance of the Department, and the Secretary or any Assistant Secretary to the Board.  Such 
persons are referred to herein collectively as the “Authorized Representatives.”  Any one of the 
Authorized Representatives is authorized to act individually as set forth in this Resolution. 



 

ARTICLE 2 
 

CERTAIN FINDINGS AND DETERMINATIONS 

Section 2.1. Certain Findings Regarding Developments and Owners.  The Board finds that: 

(a) the Developments are necessary to provide decent, safe and sanitary housing at rentals 
that individuals or families of low and very low income and families of moderate income can afford; 

(b) the Owners will supply, in their Development, well-planned and well-designed housing 
for individuals or families of low and very low income and families of moderate income; 

(c) the Owners are financially responsible; 

(d) the financing of the Developments is a public purpose and will provide a public benefit; 
and 

(e) the Developments will be undertaken within the authority granted by the Act to the 
Department and the Owners. 

Section 2.2. No Indebtedness of Certain Entities.  The Board hereby finds, determines, recites 
and declares that the Bonds shall not constitute an indebtedness, liability, general, special or moral 
obligation or pledge or loan of the faith or credit or taxing power of the State, the Department or any other 
political subdivision or municipal or political corporation or governmental unit, nor shall the Bonds ever 
be deemed to be an obligation or agreement of any officer, director, agent or employee of the Department 
in his or her individual capacity, and none of such persons shall be subject to any personal liability by 
reason of the issuance of the Bonds. 

Section 2.3. Certain Findings with Respect to the Bonds.  The Board hereby finds, 
determines, recites and declares that the issuance of the Bonds to provide financing for the Developments 
will promote the public purposes set forth in the Act, including, without limitation, assisting persons and 
families of low and very low income and families of moderate income to obtain decent, safe and sanitary 
housing at rentals they can afford. 

ARTICLE 3 
 

GENERAL PROVISIONS 

Section 3.1. Books and Records.  The Board hereby directs this Resolution to be made a part 
of the Department’s books and records that are available for inspection by the general public. 

Section 3.2. Notice of Meeting.  This Resolution was considered and adopted at a meeting of 
the Board that was noticed, convened, and conducted in full compliance with the Texas Open Meetings 
Act, Chapter 551 of the Texas Government Code, and with §2306.032 of the Texas Government Code, 
regarding meetings of the Board. 

Section 3.3. Effective Date.  This Resolution shall be in full force and effect from and upon 
its adoption. 

[Execution page follows] 



 

  

PASSED AND APPROVED this 12th day of November, 2015. 

 

[SEAL] 

By:        
 Chair, Governing Board 

ATTEST: 

 

      
Secretary to the Governing Board 

 



 

 

EXHIBIT “A” 
 

Description of the Owner and the Development 

 

Project Name Owner Principals 
Amount Not to 

Exceed 
Gateway at Hutchins Hutchins 805 North 

Denton, LLC, a Texas 
limited liability 
company 

Managing Member:  Hutchins 
805 North Denton GP, LLC, a 
Texas limited liability company 

$29,000,000 

Costs: Construction of a 336-unit affordable, multifamily housing development to be known as 
Gateway at Hutchins, to be located at 850 N. Denton Street, Hutchins, Dallas County, Texas  
75141. 

Project Name Owner Principals 
Amount Not to 

Exceed 
Mercantile Apartments Mercantile Apartments 

Ltd., a Texas limited 
partnership 

General Partner: Mercantile 
Apartments GP LLC, a Texas 
limited liability company 

$30,225,000 

Costs: Construction of a 324-unit affordable, multifamily housing development to be known as 
Mercantile Apartments, to be located at the Northwest quadrant of Northern Cross Blvd. and 
Endicott Avenue, Fort Worth, Tarrant County, Texas 76137. 

Project Name Owner Principals 
Amount Not to 

Exceed 
Independent Missionary 
Village 

Steele Texas LIHTC 
LLC, a Colorado 
limited liability 
company 

Managing Member:  Steele 
Texas LIHTC MM LLC, a 
Colorado limited liability 
company 

$5,600,000 

Costs: Acquisition/rehabilitation of a 72-unit affordable, multifamily housing development known as 
Independent Missionary Village, located at 6607 Prino Road, Hitchcock, Galveston County, 
Texas  77563. 

Project Name Owner Principals 
Amount Not to 

Exceed 
Peoples El Shaddai Village Steele Texas LIHTC 

LLC, a Colorado 
limited liability 
company 

Managing Member:  Steele 
Texas LIHTC MM LLC, a 
Colorado limited liability 
company 

$7,500,000 

Costs: Acquisition/rehabilitation of a 100-unit affordable, multifamily housing development known as 
Peoples El Shaddai Village, located at 2836 E. Overton Road, Dallas, Dallas County, Texas 
75216. 



 

 

Project Name Owner Principals 
Amount Not to 

Exceed 
St. James Manor 
Apartments 

Steele Texas LIHTC 
LLC, a Colorado 
limited liability 
company 

Managing Member:  Steele 
Texas LIHTC MM LLC, a 
Colorado limited liability 
company 

$7,200,000 

Costs: Acquisition/rehabilitation of a 100-unit affordable, multifamily housing development known as 
St. James Manor Apartments, located at 3119 Easter Avenue, Dallas, Dallas County, Texas 
75216. 

Project Name Owner Principals 
Amount Not to 

Exceed 
Garden City Apartments Steele Texas LIHTC 

LLC, a Colorado 
limited liability 
company 

Managing Member:  Steele 
Texas LIHTC MM LLC, a 
Colorado limited liability 
company 

$17,000,000 

Costs: Acquisition/rehabilitation of a 252-unit affordable, multifamily housing development known as 
Garden City Apartments, located at 9601 W. Montgomery Road, Houston, Harris County, Texas 
77088. 

Project Name Owner Principals 
Amount Not to 

Exceed 
Brooks Manor Apartments Steele Texas LIHTC 

LLC, a Colorado 
limited liability 
company 

Managing Member:  Steele 
Texas LIHTC MM LLC, a 
Colorado limited liability 
company 

$3,200,000 

Costs: Acquisition/rehabilitation of a 50-unit affordable, multifamily housing development known as 
Brooks Manor Apartments, located at 444 Jefferson Street, West Columbia, Brazoria County, 
Texas 77486. 

 



	  
DALLAS COUNTY JUDGE CLAY LEWIS JENKINS  

	  
 

 
	  

	  
Mr.	  Tim	  Irvine	  
Executive	  Director	  
Texas	  Department	  of	  Housing	  &	  Community	  Affairs	  
221	  East	  11th	  Street,	  Insurance	  Building	  Annex	  
PO	  Box	  13941	  
Austin,	  TX	  78711-‐3941	  
	  

October	  23,	  2015	  

	  

Dear	  Mr.	  Irvine,	  

	  

I	  received	  the	  Public	  Notification	  for	  The	  Gateway	  at	  Hutchins	  Project,	  TDHCA	  Number	  15608,	  located	  in	  
Hutchins,	  Dallas	  County,	  Texas,	  which	  I	  represent.	  	  

I	  am	  pleased	  to	  lend	  my	  support	  to	  this	  project,	  which	  will	  serve	  the	  constituents	  in	  Dallas	  County	  and	  
promote	  needed	  development	  in	  the	  Southern	  Sector.	  	  

	  

Sincerely,	  
	  
Clay Jenkins 
 
Clay	  Jenkins	  
Dallas	  County	  Judge	  
411	  Elm	  Street,	  Second	  Floor	  
Dallas,	  TX	  75202	  
214-‐653-‐7949	  
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BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action on Waivers Relating to Mandatory Development Amenities 
and Determination Notices for Housing Tax Credits with another Issuer. 
 

RECOMMENDED ACTION 
 

WHEREAS, a 4% Housing Tax Credit application for Woodland Christian Towers was 
submitted to the Department on June 22, 2015;  
 
WHEREAS, in lieu of a Certification of Reservation, a Carryforward Designation 
Certificate was issued on January 16, 2015, and will expire on December 31, 2017;  
 
WHEREAS, the proposed issuer of the bonds is the Houston Housing Financing 
Corporation; 
 
WHEREAS, the applicant requested two waivers relating to §10.101(b)(4) Mandatory 
Development Amenities regarding Energy Star ceiling fans and central HVAC; 
 
WHEREAS, pursuant to §10.207(a) of the Uniform Multifamily Rules staff recommends 
based on the information provided by the applicant the waivers be granted; 
 
WHEREAS, the Executive Award and Review Advisory Committee (“EARAC”) 
recommends the issuance of the Determination Notice with the condition that closing occur 
within 120 days (on or before March 12, 2016); and 
 
WHEREAS, additional conditions were placed on the award by EARAC that were 
subsequently resolved with the exception of one relating to clarification with the City of 
Houston regarding the elderly preference limitation;  
 
NOW, therefore, it is hereby 
 
RESOLVED, that the issuance of a Determination Notice of $560,932 in 4% Housing Tax 
Credits, subject to underwriting conditions that may be applicable as found in the Real 
Estate Analysis report posted to the Department’s website for Woodland Christian Towers 
is hereby approved as presented to this meeting 
 
FURTHER RESOLVED, staff will engage in discussions with the City of Houston 
regarding the elderly preference limitation prior to the Board meeting and 
 
FURTHER RESOLVED, that provided the Applicant has not closed on the bond 
financing on or before March 12, 2016, the Board authorizes EARAC to extend the 
Determination Notice date subject to an updated previous participation review, if necessary. 
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BACKGROUND 
 
General Information: Woodland Christian Towers involves the rehabilitation and acquisition of an existing 
development, originally constructed in 1971, located at 600 East Tidwell Road in Houston, Harris County; 
an area that does not have a zoning ordinance. The development has 127 units, all of which will be rent and 
income restricted at 60% of Area Median Family Income (“AMFI”). The development currently serves 
seniors and anticipates also serving persons with disabilities.  Based on recent HUD guidance published on 
July 21, 2015, clarifying how it treats certain age-restricted developments, the Department will monitor this 
development based on it having an elderly preference.  According to HUD, a property receiving certain 
HUD funding, in this case a long-term Section 8 HAP contract covering all of the units, is subject to an 
elderly preference which means the development must lease to other populations, including in many cases 
elderly households with children, and must be developed and operated in a manner that would enable it to 
reasonably foresee a demand for such households.  The census tract (2205.00) has a median household 
income of $19,188, is in the fourth quartile and has a poverty rate of 29%. 
  
Waiver Request:  The applicant has requested a waiver of two mandatory development amenities under 
§10.101(b)(4) of the Uniform Multifamily Rules, specifically, the requirement that all units must have central 
heating and air-conditioning and that there be at least one Energy-Star rated ceiling fan in each Unit.  
 
The development is seven stories and includes studio and one-bedroom units, ranging in size from 350-675 
square feet, with no single room being larger than 200 square feet. The studio units currently have one 
Packaged Terminal Air Conditioner (“PTAC”) unit and the one-bedroom units have two PTAC units.  
Under §10.101(b)(4), PTAC units meet the requirement for central heating and air-conditioning for single-
room occupancy and efficiency units only.  Unique to this development, is that the PTAC units are self 
contained and have no existing ductwork; therefore, in order to install a central HVAC system in each unit, 
new ductwork and fur-downs, condensers and air handling units would have to be installed.  Additional 
power requirements would be needed beyond those currently being used, requiring a new electrical panel. In 
discussions with the General Contractor and Architect, the applicant vetted the associated costs and 
determined that the associated costs to comply with this requirement would render the development 
infeasible.  Given the structural limitations of the building, each condenser unit would have to be installed 
on newly constructed platforms that would have to be constructed to the exterior of the building or installed 
on the roof or ground. The economic and practical approach is to upgrade the current PTAC system, which 
is included in the scope of work, rather than build a new central air system for only the one-bedroom units, 
which would create excess costs that would have ultimately no net effect.  
 
As it relates to the requirement to install Energy-Star rated ceiling fans, the applicant indicated that opening 
up the concrete walls to install the necessary wiring and ceiling fans would be cost prohibitive.  The current 
scope of work involves the replacement of all the PTAC units, which have a fan feature to provide air flow 
in all of the units.  According to the applicant, the existing PTAC units have historically been sufficient in 
meeting the needs of the residents and will be improved with the installation of new PTAC units as well as 
new and better insulated windows.  
 
In accordance with Texas Government Code §2306.001 whereby the Department is to provide for the 
housing needs of individuals and families of low, very low, and extremely low income and families of 
moderate income as well as the preservation of government assisted housing, staff believes the proposed 
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development meets such stated purpose. Moreover, in consideration of the structural challenges associated 
with the aforementioned required amenities, and the efficiency at which the current PTAC systems operate, 
staff recommends granting the waivers.  
  
Conditions to Award:  The application and underwriting report were reviewed by EARAC and there was 
discussion relating to the accessibility standards considering the different funding sources involved, the 
layering of different funds on the units and whether the City of Houston had an understanding of the 
elderly preference guidance from HUD, that warranted additional diligence from staff.  These issues were 
resolved subsequent to the EARAC meeting with the exception of the last one relating to the elderly 
preference.  As of Board posting such discussion has not taken place, but will before the Board meeting.  
Moreover, it was recommended by EARAC that any Board approval of the Determination Notice include a 
condition related to the closing of the bonds. Specifically, EARAC recommends that the closing must occur 
on or before 120 days (March 12, 2016) and that if closing has not occurred by such date, the Board 
authorizes EARAC to extend the Determination Notice date subject to an updated previous participation 
review, if necessary.  This condition is generally consistent with the requirements of a bond transaction 
utilizing non-traditional carryforward (the subject applicant received a traditional carryforward reservation). 
For non-traditional carryforward reservations, a statutory 150-day deadline from the date of the reservation 
for closing is imposed and the Determination Notice for any associated 4% award expires if closing does 
not occur within this timeframe or if the financing structure or terms change. Traditional carryforward 
reservations are not specifically addressed in the rule and this recommendation addresses the proposal in a 
manner to result in consistency.  Staff believes that closing within a reasonable period after Board action is 
important and consistent with the constraints present for most other bond transactions.  
 
Organizational Structure: The Borrower is Woodland Towers, L.P. The General Partner is WCT Housing, 
LLC, of which the sole member is Woodland Christian Towers, Inc., a nonprofit organization which 
includes the following board members and officers: Don Stump, Mark Anderson, Kathleen Mertz, John 
Rodenberg, Shannon Williams, Ed Gomez, Cletis Young, Jacqueline Williams and Lavonna DeJesus.  In 
accordance with 10 TAC §1.301(d)(1), Woodland Christian Towers has been designated as a Category 1 
application, with no Previous TDHCA Participation and was deemed acceptable by EARAC without further 
review or discussion. 
 
Public Comment: The Department has not received any letters of support or opposition for this development. 
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BOARD ACTION REQUEST

BOND FINANCE DIVISION

NOVEMBER 12, 2015

Presentation, Discussion, and Possible Action regarding the utilization of the Department’s
Mortgage Warehouse Facility in conjunction with the Department’s Taxable Mortgage Program
(“TMP-79”) and possible corresponding modification of the Master Trade Confirmation and other
program documents.

RECOMMENDED ACTION

WHEREAS, the Department has entered into a Warehousing Agreement that provides a
Warehouse Facility with First Southwest Company that is used in conjunction with
mortgage-backed securities (“MBS”) originated through the Department’s single family
mortgage revenue bond programs;

WHEREAS, in addition to originating and securitizing loans into MBS to be sold to third
parties in the to-be-announced (“TBA”) market, the Department utilizes TMP-79 as a loan
origination mechanism for mortgage revenue bond issues;

WHEREAS, mortgage loans originated through TMP-79 are automatically hedged by First
Southwest Company, who has been procured as the Department’s TBA Provider, at a fixed
cost; when hedged for a bond issue, there may also be a cost to pair-off or terminate the
hedges versus delivering the MBS to the TBA market;

WHEREAS, the Department can achieve economic benefit by originating certain mortgage
loans that will be pooled into MBS without the initial hedge or pair-off cost exposure and by
allowing certain hedges to expire without incurring the cost of a hedge extension;

NOW, therefore, it is hereby

RESOLVED, that mortgage loans originated through TMP-79 and the resulting MBS may,
with approval of the Director of Bond Finance, 1) be originated without a TBA hedge and,
2) certain initial hedges may be allowed to expire without incurring the expense of a hedge
extension if, in both cases, the MBS to be backed by the mortgage loans is or will be
warehoused within the Warehouse Facility and if purchasing such hedges or hedge
extensions is cost prohibitive.

BACKGROUND

The Department has augmented its traditional bond mortgage revenue bond issuance approach with
a TBA market conventional banking model and, more recently, has implemented a hybrid structure
that uses TMP-79 as the origination mechanism for single family mortgage revenue bond issues.  As



that structure evolves further, staff continues to evaluate ways to safely reduce costs and achieve
economic efficiencies.  While TMP-79 eliminates the negative arbitrage that would be associated
with a traditional bond structure, there are certain expenses associated with this mechanism that
staff believes it can reduce or eliminate, including the cost of hedging for certain loan products
(depending on market conditions) and the cost of hedge extensions associated with loans and MBS
that will back a bond issue.

One particular loan product, the DPA Plus option that offers up to $8,000 of assistance, is an
excellent example of how increased economic efficiencies can be achieved safely and for the benefit
of the Department and low and moderate income homebuyers alike.  The average loan size for the
DPA Plus program is under $100,000, which produces over eight points of down payment
assistance, on average, to these first-time homebuyers.  Under current TBA pricing, a hedge on the
tax-exempt bond eligible DPA Plus loans locks in a net loss position.  In addition to the hedge cost
there is also a possible “pair-off” cost to terminate the hedges and deliver the loans outside the TBA
market.

In this circumstance, hedging to a loss position makes no sense.  Further, these loans will be
delivered to a tax-exempt bond issue and, given the eight points of assistance, have a rate high
enough to provide a natural hedge.  Rather than incur expenses that make these loans uneconomic,
staff is seeking the ability to, in the day-to-day management of the mortgage loan pipeline, determine
best execution and either 1) hedge through TBA, depending on market conditions and pricing levels
at the time, or 2) originate and securitize into MBS and deliver the MBS into the Warehouse Facility.
The latitude to adjust strategies with market conditions will permit the Department to continue to
offer these loan options in the most economically efficient manner.

The vast majority of TMP-79 loans and MBS will be hedged at all times, with a few exceptions such
as the DPA Plus loans and loans or MBS for which it is uneconomical to extend the hedge.  These
unhedged loans will be held in the Warehouse Facility until used to back a bond issue; this period is
expected to be for a maximum of 60 to 90 days.
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BOARD ACTION REQUEST
BOND FINANCE DIVISION

NOVEMBER 12, 2015

Presentation, Discussion, and Possible Action regarding Resolution No. 16-007 authorizing
application to the Texas Bond Review Board for reservation of the 2015 single family private activity
bond authority carryforward from the Unencumbered State Ceiling.

RECOMMENDED ACTION

See attached Resolution.

BACKGROUND

Each year, state agencies with authority to issue tax exempt bonds may apply to the Texas Bond
Review Board (“BRB”) for private activity bond carryforward from the Unencumbered State
Ceiling.  The Texas Department of Housing and Community Affairs (“TDHCA” or the
“Department”) has requested and received $300 million in private activity bond carryforward
allocation from the Unencumbered State Ceiling in calendar years 2010, 2011, 2013, and 2014.
Bond Finance is again requesting authorization to draw down an amount not to exceed $300 million
of additional unreserved 2015 volume cap from the Unencumbered State Ceiling if it is available at
year end.  Currently, there is no additional unreserved volume cap, however, Bond Finance would
like to submit an application in the event any becomes available.  All volume cap will be used for
future issuance of single family mortgage revenue bonds (new origination and refunding) and for
future Mortgage Credit Certificate programs.  Any requested volume cap must be used within three
years.

At the beginning of each new single family bond issuance, the Governing Board of the Department
petitions the BRB to start the process in the form of a resolution followed by an application to draw
down the Department’s private activity bond authority, also known as “volume cap.”  Staff at this
time is not seeking, nor is the Board giving, final approval of any program using this volume cap.

The chart below outlines the Department’s available single family volume cap for the calendar year
2015.  All 2014 carryforward must be used by December 31, 2017, and 2015 requested volume cap
must be used by December 31, 2018.
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Sources as of October 2015
2014 Carryforward 290,074,300
2015 Private Activity Bond Allocation 251,648,594
2015 Single Family Volume Cap Collapse (Aug 2015) 500,000,000

Department Allocation 1,041,722,894$

2015 Unencumbered State Ceiling - Proposed Carryforward Request 300,000,000
Total Allocation if Additional Request Received 1,341,722,894$

Projected Uses
2015 Series CD Single Family 25,000,000
2016 Series A Single Family 40,000,000
2016 Series B Single Family 40,000,000
2016 Series C Single Family 40,000,000
2016 MCC (Expected to close late 2016) 500,000,000

Total Uses 645,000,000$
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RESOLUTION NO. 16-007

RESOLUTION AUTHORIZING REQUEST FOR UNENCUMBERED STATE CEILING;
AND CONTAINING OTHER PROVISIONS RELATING TO THE SUBJECT

WHEREAS, the Texas Department of Housing and Community Affairs (the “Department”) has been
duly created and organized pursuant to and in accordance with the provisions of Chapter 2306, Texas
Government Code, as amended from time to time (the “Act”), for the purpose of providing a means of
financing the costs of residential ownership, development and rehabilitation that will provide decent, safe, and
affordable living environments for persons and families of low and very low income and families of moderate
income (as described in the Act as determined by the Governing Board of the Department (the “Governing
Board”) from time to time) at prices they can afford; and

WHEREAS, Section 146(a) of the Internal Revenue Code of 1986, as amended (the “Code”) requires
that certain “private activity bonds” (as defined in Section 141(a) of the Code) must come within the issuing
authority’s private activity bond limit for the applicable calendar year in order to be treated as obligations the
interest on which is excludable from the gross income of the holders thereof for federal income tax purposes;
and

WHEREAS, the private activity bond “State ceiling” (as defined in Section 146(d) of the Code)
applicable to the State is subject to allocation, in the manner authorized by Section 146(e) of the Code,
pursuant to Chapter 1372, Texas Government Code, as amended (the “Allocation Act”); and

WHEREAS, the Allocation Act provides that on the last business day of the year the Texas Bond
Review Board (the “Bond Review Board”) may assign as carryforward to state agencies at their request any
State ceiling that is not reserved or designated as carryforward and for which no application for carryforward is
pending (referred to herein as “Unencumbered State Ceiling”); and

WHEREAS, the Governing Body desires to request that Unencumbered State Ceiling for the year
2015 be assigned to the Department as carryforward;

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BOARD OF THE TEXAS
DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS THAT:

ARTICLE 1

APPROVAL OF DOCUMENTS AND CERTAIN ACTIONS

Section 1.1 Assignment of Unencumbered State Ceiling.  The Department is authorized to
submit a request to the Bond Review Board for assignment as carryforward to the Department of all remaining
Unencumbered State Ceiling for the year 2015 in an aggregate amount not to exceed $300,000,000.

Section 1.2 Authorization of Certain Actions.  The Authorized Representatives of the
Department named in this Resolution are hereby authorized to take such actions on behalf of the Department as
may be necessary to carry out the purposes of this Resolution.

Section 1.3 Authorized Representatives.  The following persons are hereby named as authorized
representatives of the Department for purposes of executing, attesting, affixing the Department’s seal to, and
delivering the documents and instruments and taking the other actions referred to in this Article 1:  the Chair or
Vice Chair of the Governing Board, the Executive Director of the Department, the Chief Financial Officer of
the Department, the Director of Bond Finance of the Department, the Director of Texas Homeownership of the
Department, the Director of Multifamily Finance of the Department and the Secretary or any Assistant
Secretary to the Governing Board.  Such persons are referred to herein collectively as the “Authorized
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Representatives.”  Any one of the Authorized Representatives is authorized to act individually as set forth in
this Resolution.

ARTICLE 2

CERTAIN FINDINGS AND DETERMINATIONS

Section 2.1 Purposes of Resolution.  The Governing Board has expressly determined and hereby
confirms that the Department’s receipt of Unencumbered State Ceiling will accomplish a valid public purpose
of the Department by providing for the housing needs of persons and families of low, very low and extremely
low income and families of moderate income in the State.

ARTICLE 3

GENERAL PROVISIONS

Section 3.1 Notice of Meeting.  This Resolution was considered and adopted at a meeting of the
Governing Board that was noticed, convened, and conducted in full compliance with the Texas Open Meetings
Act, Chapter 551 of the Texas Government Code, and with §2306.032 of the Texas Government Code,
regarding meetings of the Governing Board.

Section 3.2 Effective Date.  This Resolution shall be in full force and effect from and upon its
adoption.

PASSED AND APPROVED this 12th day of November, 2015.

Chair, Governing Board

ATTEST:

Secretary to the Governing Board

(SEAL)
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BOARD ACTION REQUEST 

HOME PROGRAM DIVISION 

NOVEMBER 12, 2015 

 

Presentation, Discussion, and Possible Action on an amendment to HOME Homeowner 
Rehabilitation Assistance Household Commitment Contract issued under Reservation Agreement 
2011-0092 for the reconstruction of a single family home by Runnels County.  
 

RECOMMENDED ACTION 

WHEREAS, the Department executed a Reservation System Participant (“RSP”) 
Agreement with Runnels County (“County”) on October 31, 2012; 
 
WHEREAS, a Household Commitment Contract (“HCC”) with the County was 
executed on October 6, 2014, for reconstruction of a home located at 705 N 11th 
Street, Ballinger, Texas (Activity Number 39849) and such reconstruction has 
commenced;  
 
WHEREAS, the HCC end date was previously extended by three months to end on 
October 15, 2015, as authorized by the HOME Director and as permitted by the 
HOME Rules;   
 
WHEREAS, the County has experienced delays in completing construction 
activities for this activity, and has requested an additional three-month extension to 
complete construction; and  
 
WHEREAS, the Board is authorized to grant such extension; 
 
NOW, therefore, it is hereby  
 
RESOLVED, that the Executive Director and his designees be and each them 
hereby are authorized, empowered, and directed, for and on behalf of the 
Department, to cause the amendment to extend the end date of the HOME 
Household Commitment Contract for activity number 39849 by three months to  
January 5, 2016.  

 

BACKGROUND 

On October 31, 2012, the Department executed a 24-month Reservation System Participant 
Agreement (“RSP Agreement”) with the County for the reconstruction of  single family residential 
units targeting low-income homeowners in Runnels County.  The RSP Agreement allows the 
County access to funds made available in the HOME Reservation System for Homeowner 
Rehabiliation Assistance for households within their jursidiction. 



 

Under the RSP Agreement, the County successfully reserved funding for one household located in 
Ballinger, Texas. The original term of the Household Commitment Contract (“HCC”) was from 
October 6, 2014 to July 5, 2015.  Documentation submitted by the County indicates that the County 
experienced extenuating circumstances that prevented timely completion of construction, including  
inclement weather during January and February 2015, and then again from April to May 2015.  
These events resulted in an extension through October 5, 2015, being granted by the Department.   

On several occasions in July, August, and September, the County’s representative requested updates 
(from the contractor performing the work) on the status of the completion of the home in an 
attempt to ensure that it would be complete by the October 5, 2015, deadline. The contractor 
repeatedly assured the County through their representative that construction would be complete and 
provided progress updates. Despite these assurances, the contractor notified the County on 
October, 2, 2015, that construction activities would not be completed on time, at which time the 
County notified the Department.  

The County submitted another extension request to the Department on October 5, 2015.  Staff 
denied the extension request in accordance with 10 Texas Administrative Code (“TAC”) §23.27(f), 
which states that the Department is only authorized to approve one three (3) month time extension 
to a HCC to allow for the construction completion. The Department had already approved an 
extension in July, 2015, extending the HCC to October 5, 2015. 

In accordance with the Department’s Administrative Rules at 10 TAC §1.7(b)(2), the County timely 
appealed the denial decision to TDHCA’s Executive Director on October 8, 2015.  However, as 
noted above,  the Executive Director or their designee is only authorized to grant one extension, 
which had already been provided, and the appeal was denied.  

The County then timely filed an appeal addressed to TDHCA’s Governing Board as allowed by 10 
TAC §1.7(d).  Accordingly, the Department is presenting this matter to the Governing Board for 
consideration. 

Based on the County’s documentation of progress and contingency plans to replace the construction 
contractor if necessary, staff believes that the home can be fully constructed if the request for 
additional time is approved. Because the cumulative total of this extension request exceeds 12 
months, the Executive Director does not have authority to grant the extension, and Board approval 
is necessary. Staff recommends approval of the amendment request.  
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BOARD ACTION REQUEST 

HOME PROGRAM DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action to authorize the issuance of an Amendment to the 2015 
HOME Single Family Programs Reservation System Notice of Funding Availability (“NOFA”) for 
Single Family Non-Development Programs, and publication of the amended NOFA in the Texas Register. 
 
 

RECOMMENDED ACTION 
 

WHEREAS, the Department published the 2015 HOME Single Family Programs 
Reservation System NOFA in the Texas Register on September 18, 2015, making 
available approximately $4,078,781 in 2015 HOME Program funds for HOME 
Program single family activities beginning on December 18, 2015;  
 
WHEREAS, the Department has recently identified approximately $6,000,000 of 
HOME Program Income and deobligated funds that are not currently programmed 
in an existing NOFA;  
 
WHEREAS, the Department recently received requests from stakeholders that 
NOFA funds available for Homebuyer Assistance be held for that activity for a 
longer period of time prior to the collapse of the funding category and staff is 
supportive of the stakeholder request; and 
 
WHEREAS, the Department desires to amend the NOFA to add the HOME 
Program Income and deobligated funds promptly;  

 
NOW, therefore, it is hereby  
 
RESOLVED, that the Executive Director and his designees be and each of them 
hereby are authorized, empowered, and directed, for and on behalf of the 
Department, to publish an amended 2015 HOME Single Family Programs 
Reservation NOFA in the Texas Register, reflecting the changes presented in this 
meeting. 
 
 

BACKGROUND 
 

The U.S. Department of Housing and Urban Development’s (“HUD”) State of Texas 2015 
allocation for the HOME Program is $21,575,627. The Board previously programmed those funds 
for various uses in accordance with the HUD-approved 2015 Consolidated Plan One-Year Action 
Plan (“OYAP”). In September staff released a HOME Single Family Programs Reservation System 
NOFA that includes $4,078,781 of the 2015 HOME allocation for mandatory set asides of Persons 
with Disabilities, Disaster Relief, and Contract for Deed Conversion. Concurrently, a 2015 HOME 
Single Family Program Competitive NOFA for general set-aside projects had been released; 



applications have been received and award recommendations will be presented to the Board in 
December. To the extent any funds remain from the Competitive NOFA after awards are made, 
they may be added to the Reservation System in accordance with that NOFA.   
 
This Board action amends the Reservation System NOFA by adding approximately $6,000,000 to 
the 2015 Single Family Programs Reservation NOFA, for a total of at least $10,078,781 available to 
single family HOME Program Reservation System Administrators for HOME single-family 
activities. Of the additional $6,000,000, the Persons with Disabilities set-aside will receive an 
additional $1,000,000, and the general set-aside will receive an additional $5,000,000. In response to 
stakeholder input, staff is also proposing to release the funds by activity type within the set-asides, 
and to extend the time period during which funds are held within the Homebuyer Assistance set-
asides for both Persons with Disabilities and general set-aside funds.  
 
Fund Distribution 
Persons with Disabilities (“PWD”) Set-Aside – Funds in the amount of $1,078,781 will be added to the 
existing reservation balance and made available beginning Friday, December 18, 2015, as follows.  

 Homeowner Rehabilitation Assistance (“HRA”) – $366,785 in funding will be made 
available starting at 10:30 a.m. CST for HRA activities until March 1, 2016, at 9:00 a.m. CST, 
at which time funds may be reprogrammed if insufficient demand exists in this set-aside.  

 
 Homebuyer Assistance (“HBA”) – $355,998 in funding will be made available starting at 

10:00 a.m. CST for HBA activities until June 1, 2016, at 9:00 a.m. CDT, at which time funds 
may be reprogrammed if insufficient demand exists in this set-aside.  
 

 Tenant-Based Rental Assistance (“TBRA”) – $355,998 in funding will be made available 
starting at 9:30 a.m. CST for TBRA activities until March 1, 2016, at 9:00 a.m. CST at which 
time funds may be reprogrammed if insufficient demand exists in this set-aside.  

 
Additional PWD funds in the amount of $1,000,000 will be made available on January 29, 2016, as 
follows. 

 Homeowner Rehabilitation Assistance (“HRA”) – $600,000 in funding will be made 
available starting at 10:30 a.m. CST for HRA activities until March 1, 2016, at 9:00 a.m. CST, 
at which time funds may be reprogrammed if insufficient demand exists in this set-aside.  

 
 Homebuyer Assistance (“HBA”) – $50,000 in funding will be made available starting at 

10:00 a.m. CST for HBA activities until June 1, 2016, at 9:00 a.m. CDT, at which time funds 
may be reprogrammed if insufficient demand exists in this set-aside.  
 

 Tenant-Based Rental Assistance (“TBRA”) – $350,000 in funding will be made available 
starting at 9:30 a.m. CST for TBRA activities until March 1, 2016, at 9:00 a.m. CST at which 
time funds may be reprogrammed if insufficient demand exists in this set-aside.  

 
Contract for Deed Conversion (“CFDC”) Set-Aside – Funds in the amount of $2,000,000 will be made 
available beginning Friday, December 18, 2015, at 9:00 am CST until June 1, 2016, at 9:00 a.m. 
CDT, at which time funds may be reprogrammed if insufficient demand exists in this set-aside. 
 



Disaster Relief Set-Aside – Funds in the amount of $1,000,000 will be added to the existing reservation 
balance and made available beginning Friday, December 18, 2015, at 10:30 am CST until June 1, 
2016, at 9:00 a.m. CDT, at which time funds may be reprogrammed if insufficient demand exists in 
this set-aside. 
 
General Set-Aside for HRA, HBA, and TBRA – Funds of approximately $5,000,000 will be added to 
the existing reservation balance and be made available Friday, January 29, 2016, as follows. 
 

 HRA – $3,000,000 in funding will be made available starting at 10:30 a.m. CST for HRA 
activities until March 1, 2016, at 9:00 a.m. CST, at which time funds may be reprogrammed 
if insufficient demand exists in this set-aside.  

 
 HBA – $200,000 in funding will be made available starting at 10:00 a.m. CST for HBA 

activities until June 1, 2016, at 9:00 a.m. CDT, at which time funds may be reprogrammed if 
insufficient demand exists in this set-aside.  
 

 TBRA – $1,800,000 in funding will be made available starting at 9:30 a.m. CST for TBRA 
activities until March 1, 2016, at 9:00 a.m. CST at which time funds may be reprogrammed if 
insufficient demand exists in this set-aside.  

 
An alternative timeline and method of releasing funds may be implemented, at the Department’s 
sole discretion. 

 
Updated balances for the Reservation System may be accessed online at 
www.tdhca.state.tx.us/home-division/home-reservation-summary.htm  Reservations of funds may 
be submitted at any time during the term of a RSP Agreement, as long as funds are available in the 
Reservation System.  Participation in the Reservation System is not a guarantee of funding 
availability. 
 
The availability and use of these funds are subject to state and federal regulations including, but not 
limited to Texas Administrative Code in Title 10 Part 1, Chapter 1, Administration, Chapter 2, 
Enforcement, Chapter 20, Single Family Umbrella Rule, and Chapter 23, the Single Family HOME 
Program, as amended (“HOME Program Rule”), and the federal regulation governing the HOME 
Program at 24 CFR Part 92, as amended (“HOME Final Rule”).  
 
The 2015 HOME Single Family Programs Reservation System NOFA was developed in accordance 
with the Single Family Umbrella and HOME Program Rules.  Administrators will access the funds 
available under this NOFA either through existing agreements or by applying under an open 
application cycle.   
 
This amendment to the NOFA will be published on the Department’s website and in the Texas 
Register as a Miscellaneous Document Friday, November 20, 2015. 
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BOARD ACTION REQUEST

COMMUNITY AFFAIRS DIVISION

NOVEMBER 12, 2015

Presentation, Discussion, and Possible Action on the 2016 Section 8 Payment Standards for the
Housing Choice Voucher Program (“HCVP”)

RECOMMENDED ACTION

WHEREAS, the Department is designated as a Public Housing Authority (“PHA”)
and operates a HCVP, and

WHEREAS, 24 CFR §982.503 requires PHAs to establish Payment Standards
annually for areas served by its vouchers;

NOW, therefore, it is hereby

RESOLVED, that the 2016 HCVP Payment Standards for the Department in its
role as a PHA, and in accordance with 24 CFR §982.505, are hereby approved in the
form presented to this meeting.

BACKGROUND

The U.S. Department of Housing and Urban Development (“HUD”) requires PHAs, such as the
Texas Department of Housing and Community Affairs (the “Department”) to annually adopt a
payment standard schedule that establishes voucher payment standard amounts for each (“FMR”)
area in the PHA jurisdiction. The PHA must establish payment standard amounts for each “unit
size,” defined as the number of bedrooms (one-bedroom, two-bedrooms, etc.) in each housing unit.

The Department, operating as a PHA, may establish the payment standard amount at any level
between 90% and 110% of the published FMR for that unit size. The establishment of the standard
is important because it essentially determines whether a household will be able to find a unit they
can afford with the voucher. In areas where market rents are high and there is high demand for
rental units it can be challenging for a voucher holder to find a unit.  Increased FMRs will aid in
areas where voucher holders have had difficulty in finding acceptable units or affording units in
more desirable areas. Higher FMRs provide additional choices and opportunities to tenants in highly
competitive rental markets.

The importance of making sure a household’s voucher actually provides enough assistance to house
them is balanced with the importance of making sure recipients of vouchers are not over-subsidized.
Providing more assistance per household than is truly needed to find a decent, safe affordable
housing unit means fewer total households can be assisted. It is through these payment standards
that the balance is established.

The Department currently operates its HCVP in 20 counties. For 2016 staff recommends
establishing the payment standard as follows:



2016 Voucher Payment Standards

· Only two counties in 2015 had payment standards at 105%, with all others remaining at
100%. Those two counties, Comanche and Johnson, are no longer recommended in the
2016 Payment Standards to have the increased standard. Based on staff experience in
households looking for units, the FMR seems sufficient to identify acceptable units in those
counties.

· For 2016, fourteen of the twenty counties are recommended for payments standards at
100% of FMR

· In three of the remaining six counties, staff is recommending a payment standard of 105%
of FMR for Austin, Lee,  and Wharton Counties, with no change in the standard within the
ZIP codes of each county

· In the remaining three counties, staff is recommending a payment standard of 105% of FMR
for one or more ZIP codes listed in the attached standards in Ellis, Galveston and Waller
counties.

· For Ellis County, the 105% of FMR standard applies to the zip codes that cover the cities of
Ennis (75165) and Waxahachie (75167, 75165, 76065). For Waller County, the 105% of
FMR standard applies to the ZIP code that covers the City of Pattison. For Galveston
County, the 105% of FMR standard applies to the ZIP codes of 77517, 77546 and 77573,
which are not city-specific.

·  The rationale for the recommendation is because in the Department’s actual experience
with clients the FMRs in these areas are not supportive enough to allow households the
ability to locate acceptable units at the adjusted FMR without causing a rent burden to the
households.

· HUD requires that PHAs managing programs in the Dallas, TX HUD Metropolitan Fair
Market Areas (“HMFA”), which the Department does, utilize the Small Area Fair Market
Rents (“SAFMRs”).  The SAFMRS are utilized in Denton and Ellis counties by ZIP code.

These new payment standards will become effective on January 1, 2016, and will be applied at the
first annual reexamination following the effective date of the increase in the payment standard.  This
will affect the tenant upon a subsequent change to the Housing Assistance Payment (“HAP”)
contract such as relocating to a new unit or a change in the family’s household composition.
Households and property owners are given a minimum of 30 days to a maximum of 60 days prior to
the change.

Staff recommends adopting these 2016 Payment Standards because they allow current tenants
continued affordability in the units they have selected and help new tenants find decent, safe,
sanitary, and affordable units.  The attached Exhibit A details the Department’s recommended 2016
Payment Standards.  In jurisdictions outside of the Department’s service areas, the Department will
adopt the payments standards in use by neighboring PHA jurisdictions, for Project Access families.

These Payment Standards are proposed based on HUD's publication of FMRs and SAFMRs in the
Federal Register.  If any FMR or SAFMR changes in the final version adopted by HUD, the
Department will adopt HUDs final adopted FMR or SAFMR, but will leave the payment standard
rate as that adopted in this action. If needed, a utility allowance will be established.



2016 Voucher Payment Standards

Bedroom Size

REGION 1 BR 2 BR 3 BR 4 BR

Austin County:
HUD FMR H 607 807 1057 1404

Payment Standard 637 847 1110 1474
% of Payment Standard 105% 105% 105% 105%

Brazoria County:
HUD FMR H 699 860 1136 1501

Payment Standard 699 860 1136 1501
% of Payment Standard 100% 100% 100% 100%

Caldwell County:
HUD FMR S 832 1113 1505 1824

Payment Standard 832 1113 1505 1824
% of Payment Standard 100% 100% 100% 100%

Chambers County:
HUD FMR H 766 939 1279 1634

Payment Standard 766 939 1279 1634
% of Payment Standard 100% 100% 100% 100%

Colorado County:
HUD FMR H 498 651 949 1137

Payment Standard 498 651 949 1137
% of Payment Standard 100% 100% 100% 100%

Comanche County:
HUD FMR F 486 651 871 892

Payment Standard 486 651 871 892
% of Payment Standard 100% 100% 100% 100%

Denton County: Pilot Point
HUD FMR F 730 910 1230 1560

Payment Standard 730 910 1230 1560
% of Payment Standard 100% 100% 100% 100%

Denton County: Sanger
HUD FMR F 820 1010 1370 1730

Payment Standard 820 1010 13780 1730
% of Payment Standard 100% 100% 100% 100%
Ellis County: Ennis

Zip Code: 75165
HUD FMR F 720 890 1210 1530

Payment Standard 756 934 1271 1606
% of Payment Standard 105% 105% 105% 105%



2016 Voucher Payment Standards

Bedroom Size

REGION 1 BR 2 BR 3 BR 4 BR

*Ellis County: Ennis
Zip Code: 75119

HUD FMR F 650 800 1080 1370
Payment Standard 650 800 1080 1370

% of Payment Standard 100% 100% 100% 100%
*Ellis County: Italy

HUD FMR F 650 800 1080 1370
Payment Standard 650 800 1080 1370

% of Payment Standard 100% 100% 100% 100%
Ellis County: Waxahachie

Zip Code: 75167
HUD FMR D 1070 1320 1790 2270

Payment Standard 1124 1386 1879 2383
% of Payment Standard 105% 105% 105% 105%

Ellis County: Waxahachie
Zip Code: 76065

HUD FMR F 840 1040 1410 1780
Payment Standard 882 1092 1480 1869

% of Payment Standard 105% 105% 105% 105%
Ellis County: Waxahachie

Zip Code: 75165
HUD FMR H 750 930 1260 1600

Payment Standard 787 976 1323 1680
% of Payment Standard 105% 105% 105% 105%

Erath County:
HUD FMR D 610 747 949 1054

Payment Standard 610 747 949 1054
% of Payment Standard 100% 100% 100% 100%

Falls County:
HUD FMR F 486 651 817 1081

Payment Standard 486 651 817 1081
% of Payment Standard 100% 100% 100% 100%

Fort Bend County:
HUD FMR H 766 939 1279 1634

Payment Standard 766 939 1279 1634
% of Payment Standard 100% 100% 100% 100%
% of Payment Standard 100% 100% 100% 10%



2016 Voucher Payment Standards

Bedroom Size

REGION 1 BR 2 BR 3 BR 4 BR

Freestone County:
HUD FMR S 486 651 859 1033

Payment Standard 486 651 859 1033
% of Payment Standard 100% 100% 100% 100%

Galveston County:
Excluding Zip Codes: 77546, 77517, 77546

HUD FMR
Payment Standard

% of Payment Standard

S

766
804

105%

939
986

105%

1279
1343
105%

1634
1716
105%

Galveston County:
Zip Codes: 77517, 77546, 77573

HUD FMR S 766 939 1279 1634
Payment Standard 804 986 1343 1716

% of Payment Standard 105% 105% 105% 105%

Grimes County:
HUD FMR S 486 651 904 1033

Payment Standard 486 651 904 1033
% of Payment Standard 100% 100% 100% 100%

Lee County:
HUD FMR S 562 651 889 892

Payment Standard 590 683 933 936
% of Payment Standard 105% 105% 105% 105%

Llano County:
HUD FMR F 611 738 1076 1171

Payment Standard 611 738 1076 1171
% of Payment Standard 100% 100% 100% 100%

McLennan County:
HUD FMR S 577 770 1043 1233

Payment Standard 577 770 1043 1233
% of Payment Standard 100% 100% 100% 100%

Medina County:
HUD FMR H 486 651 944 1050

Payment Standard 486 651 944 1050
% of Payment Standard 100% 100% 100% 100%



2016 Voucher Payment Standards

Bedroom Size

REGION 1 BR 2 BR 3 BR 4 BR

Waller County (except Pattison)
HUD FMR H 766 939 1279 1634

Payment Standard 766 939 1279 1634
% of Payment Standard 100% 100% 100% 100%

Waller County: Pattison
HUD FMR H 766 939 1279 1634

Payment Standard 804 986 1343 1716
% of Payment Standard 105% 105% 105% 105%

Wharton County:
HUD FMR H 571 741 920 1016

Payment Standard 599 778 966 1067
% of Payment Standard 105% 105% 105% 105%

*Note 1:   FMR areas designated for Denton & Ellis County (Dallas, TX HMFA) are part of the Small Area
Fair Market Rents (SAFMRS) by zip code.

  Note 2:   The FMRs for unit sizes larger than 4 BRs are calculated by adding 15% to the 4 BR FMR for
each extra bedroom.
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BOARD ACTION REQUEST
COMMUNITY AFFAIRS DIVISION

NOVEMBER 12, 2015

Presentation, Discussion, and Possible Action directing Staff to take necessary actions to make
temporary assignments to one or more network Providers, to Issue Requests for Applications, or to
otherwise arrange for temporary program delivery of Community Services Block Grant (“CSBG”),
Comprehensive Energy Assistance Program (“CEAP”), and/or Weatherization Assistance Program
(“WAP”) to ensure continuity of programs in areas otherwise at risk of a hiatus in Program Delivery.

RECOMMENDED ACTION

WHEREAS, the Department is the administrator of the Community Services Block
Grant (“CSBG”) Program and the Low Income Home Energy Assistance Program
(“LIHEAP”), both funded by the U.S. Department of Health and Human Services
(“HHS”), and the Weatherization Assistance Program, funded by the U.S.
Department of Energy (“DOE WAP”);

WHEREAS, the Department may become aware that a service area is at risk of
experiencing a temporary hiatus or permanent end to program delivery of its
contracts under CSBG, LIHEAP and/or DOE WAP;

WHEREAS, the Department may desire to identify one or more entities to provide
services under LIHEAP and/or DOE WAP with an effort to minimize interruption
of service;

WHEREAS, the Department may become aware that a service area is at risk of a
hiatus in program delivery when a Subrecipient agency Executive Board elects to
relinquish voluntarily its eligible entity status under the CSBG Act;

WHEREAS, to the extent permitted under the CSBG Act and regulations  the
Department may desire to identify one or more entities to provide temporary CSBG
services to address the contingency of an eligible entity that has voluntarily
relinquished its CSBG program;

NOW, therefore, it is hereby;

RESOLVED, that staff, for and on behalf of the Department, is authorized and
directed, through direct designation,  contract, the release of a temporary or
permanent RFA, or other lawful means, to identify and enter into  agreements with
one or more entities to administer any one or more of the CSBG, LIHEAP, or DOE
WAP programs for the benefit of providing continued services to eligible low-
income households in the service area whenever it deems such action necessary or
advisable to address a possible loss of services in an area of the state under one or
more these programs;



FURTHER RESOLVED , that any actions taken under this direction and authority
must comply with all applicable legal and regulatory requirements including, but not
limited to  Department of Health and Human Services Block Grant Regulations and
Chapter 2105 of the Texas Government Code;

FURTHER RESOLVED , that the Executive Director and his designees be and
each of them are hereby authorized, empowered, and directed for and on behalf of
the Department, to take such actions and execute such documents that they or any
of them may deem necessary to effectuate the use of funds in this manner;

FURTHER RESOLVED , that in carrying out actions under this authority staff
shall advise and consult with the Board Chair and shall bring all actions taken to this
Board for ratification.

BACKGROUND

At times, the Department may become aware that a service area is at risk of experiencing a
temporary hiatus or permanent end to program delivery of its contracts because of events such as a
subrecipient’s governing body electing to relinquish voluntarily the agency’s eligible entity status
under CSBG and/or its contracts under LIHEAP and/or DOE WAP, or because it is otherwise
unable to provide such services.  When this happens, a service area is at risk of a hiatus in program
delivery.  Staff responds as quickly as possible to find replacement entities to provide services, but
any delay will likely result in a lapse in important services to the low income residents of the service
area.  With this item, staff seeks the ability, when the need is identified, to identify one or more
temporary entities to administer one or more of the three programs – CEAP, CSBG, WAP - in
question.  This will ensure that the new provider(s) is (are) in place as quickly as possible and
disruption to services is minimized.

Staff will present to the Board at the earliest subsequent Board meeting an agenda item that
formalizes any actions taken – whether temporary designation of a contract, authorization to release
a request for applications (RFA) to identify a permanent provider for the affected programs, or
other steps taken.
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BOARD ACTION REQUEST 

HOME PROGRAM DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action on proposed amendments to 10 TAC Chapter 23, Single 
Family HOME Program, Subchapter A, General Guidance, §23.2 Definitions; Subchapter C, Homeowner 
Rehabilitation Assistance, §23.32 Homeowner Rehabilitation Assistance (HRA) Administrative 
Requirements; Subchapter D, Homebuyer Assistance Program, §23.41 Homebuyer Assistance (HBA) 
Program Requirements and §23.42 Homebuyer Assistance (HBA) Administrative Requirements; Subchapter 
E, Contract for Deed Conversion Program, §23.51 Contract for Deed Conversion (CFDC) Program 
Requirements and §23.52 Contract for Deed Conversion (CFDC) Administrative Requirement; Subchapter 
F, Tenant-Based Rental Assistance Program, §23.62 Tenant-Based Rental Assistance (TBRA) Administrative 
Requirements; and Subchapter G, Single Family Development Program §23.72 Single Family Development 
(SFD) Administrative Requirements, and directing that they be published for public comment in the Texas 
Register. 
 
 

RECOMMENDED ACTION 
 

WHEREAS, the Governing Board of the Texas Department of Housing and Community 
Affairs (the “Department”) adopted 10 TAC Chapter 23, concerning Single Family HOME 
Rules on July 30, 2015, and those rules became effective on August 30, 2015;  and 

 
WHEREAS, the Department has identified certain areas in Subchapters A, C, D, E, F, 
and G that require further clarification and revision, and necessitate the proposal of 
amendments;  

 
NOW, therefore, it is hereby 

 
RESOLVED, that the Executive Director and his designees be and each of them hereby are 
authorized, empowered, and directed, for and on behalf of the Department, to cause the 
proposed amendments of 10 TAC Chapter 23, Single Family HOME Program, Subchapter 
A, General Guidance, Subchapter C, Homeowner Rehabilitation Assistance; Subchapter D, 
Homebuyer Assistance Program; Subchapter E, Contract for Deed Conversion Program; 
Subchapter F, Tenant-Based Rental Assistance Program; and Subchapter G, Single Family 
Development Program and directing that they be published for public comment in the Texas 
Register, and in connection therewith, make such non-substantive technical corrections as 
they may deem necessary to effectuate the foregoing. 

 
 



 
 

BACKGROUND 
 
The purpose of amending the State HOME Investment Partnerships Program (“HOME”) Rules under 
Subchapter A is to define Area Median Family Income (“AMFI”) and Identity of Interest.  The 
amendments to Subchapter C, Subchapter D, Subchapter E, and Subchapter F, are to clarify and revise 
certain program requirements to better conform to recent changes and guidance related to state and federal 
laws and regulations. Revisions under each subchapter propose to strike language related to eligible sources 
of a HOME Administrator’s Match contribution which is currently more restrictive than the requirements 
within the federal HOME regulations at 24 CFR Part 92, as amended on July 24, 2013, and to add language 
related to updated flood insurance requirements.  Additional revisions under Subchapter D and revisions 
under Subchapter G are proposed to conform to the TILA-RESPA Integrated Disclosure Rule (“TRID”).  
Additional revisions under Subchapter E are proposed to conform to changes made to Title 2, Chapter 5, 
Subchapter D of Texas Property Code effective September 1, 2015.  
 
Attached are the proposed preambles and the proposed amendments to sections under 10 TAC Chapter 23. 



Attachment 1:  Preamble and amendment of SUBCHAPTER A, DEFINITIONS 
 
The Texas Department of Housing and Community Affairs (the “Department”) proposes amendments to 
10 TAC Chapter 23, Single Family HOME Program, Subchapter A, §23.2, concerning Definitions. The 
purpose of the proposed amendments is to define Area Median Family Income (“AMFI”) and Identity of 
Interest in the HOME Program Rule. 
 
FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first five 
years the amendments are in effect, enforcing or administering the amendments does not have any 
foreseeable implications related to costs or revenues of the state or local governments, or is a change 
required by federal HOME Program requirements.  
 
PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five years 
the amendments are in effect, the public benefit anticipated as a result of the amendments will be improved 
regulatory guidance to enhance the efficiency and effectiveness of the HOME Program. There will not be 
any economic cost to any individuals required to comply with the amendments or there is an economic cost 
by the change required by federal HOME Program requirements. 
 
ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that there 
will be no economic effect on small or micro-businesses.  
 
REQUEST FOR PUBLIC COMMENT.  The public comment period will be held November 27, 2015, to 
December 28, 2015, to receive input on the amendments. Written comments may be submitted to the Texas 
Department of Housing and Community Affairs, HOME Division, Jennifer Molinari, Rule Comments, P.O. 
Box 13941, Austin, Texas 78711-3941, or by e-mail to HOME@tdhca.state.tx.us. Enter Rule Comments in 
the subject line.  ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. December 28, 2015.  
 
STATUTORY AUTHORITY. The amendments are proposed pursuant to Texas Government Code, 
§2306.053, which authorizes the Department to adopt rules.   
 
The proposed amendments affect no other code, article, or statute.  
 
§23.2 Definitions 

These words when used in this chapter shall have the following meanings, unless the context clearly 
indicates otherwise. Additional definitions may be found in Texas Government Code, Chapter 2306 or 
Chapter 20 of this title (relating to Single Family Programs Umbrella Rule).  

(1) Area Median Family Income-- the income limits published annually by the U.S. Department of Housing 
and Urban Development (HUD) for the Housing Choice Voucher Program that is used by the Department 
to determine the eligibility of applicants for the HOME Program, also referred to as AMFI.  
 
(1) (2) CFR--Code of Federal Regulations.  



(2) (3) Commitment of Funds--Occurs when the Activity or a Project is approved by the Department and 
set up in the Integrated Disbursement and Information System (IDIS) established by HUD.  

(3) (4)  Development Site--The area, or if scattered site, areas on which the development is proposed to be 
located.  

(4) (5) Direct Project Costs--The total costs of hard construction costs, demolition costs, aerobic septic 
systems, refinancing costs (as applicable), acquisition and closing costs, rental and utility subsidy and 
deposits, and Match Funds.  

(5) (6) HOME Final Rule--The regulations with amendments promulgated at 24 CFR, Part 92 as published 
by HUD for the HOME Investment Partnerships Program at 42 U.S.C. §§12701 - 12839.  

(6) (7) Homeownership--Ownership in fee simple title in a 1 to 4 unit dwelling or in a condominium unit, or 
equivalent form of ownership approved by the Department. Homeownership is not right to possession 
under a contract for deed, installment contract, or land contract (pursuant to which the deed is not given 
until the final payment is made).  

(8) Identity of Interest--An acquisition will be considered to be an Identity of Interest transaction when the 
purchaser has any financial interest whatsoever in the seller or lender or is subject to common control, or 
any family relationship by virtue of blood, marriage or adoption exists between the purchaser and the seller 
or lender. 

(7) (9) Match--Funds contributed to a Project that meet the requirements of 24 CFR §§92.218 - 92.220. 
Match contributed to a Project or Activity does not include mortgage revenue bonds, non HOME-assisted 
projects, and cannot include any other sources of Department funding unless otherwise approved in writing 
by the Department.  

(8) (10) Person--Any individual, partnership, corporation, association, unit of government, community 
action agency, or public or private organization of any character.  

(9) (11) Persons with Special Needs--Individuals or categories of individuals determined by the Department 
to have unmet housing needs as provided in the Consolidated Plan and the State's One Year Action Plan.  

(10) (12) Predevelopment Costs--Costs related to a specific eligible Project including:  

(A) Predevelopment housing project costs that the Department determines to be customary and reasonable, 
including but not limited to consulting fees, costs of preliminary financial applications, legal fees, 
architectural fees, engineering fees, engagement of a development team, and site control;  

(B) Pre-construction housing project costs that the Department determines to be customary and reasonable, 
including but not limited to, the costs of obtaining firm construction loan commitments, architectural plans 
and specifications, zoning approvals, engineering studies and legal fees; and  

(C) Predevelopment costs do not include general operational or administrative costs.  

(11) (13) Principal--A Person, or Persons, that will exercise Control over a partnership, corporation, limited 



liability company, trust, or any other private entity. In the case of:  

(A) Partnerships: Principals include all General Partners, special limited partners, and Principals with 
ownership interest;  

(B) Corporations: Principals include any officer authorized by the board of directors to act on behalf of the 
corporation, including the president, vice president, secretary, treasurer, and all other executive officers, and 
each stock holder having a 10 percent or more interest in the corporation; and  

(C) Limited liability companies: Principals include all managing members, members having a 10 percent or 
more interest in the limited liability company or any officer authorized to act on behalf of the limited liability 
company.  

(12) (14) Project--A single housing unit with a unique physical address. A Project may also refer to an 
individual Project, Development, or site.  

(13) (15) Reservation System Participant (RSP)--Administrator who has executed a written agreement with 
the Department that allows for participation in the Reservation System.  

(14) (16) Service Area--The city(ies), county(ies) and/or place(s) identified in the Application and/or 
Agreement that the Administrator will serve.  

(15) (17) Texas Minimum Construction Standard (TMCS)--The program standard used to determine the 
minimum acceptable housing condition for the purposes of rehabilitation.  

(16) (18) Third Party--A Person who is not:  

(A) an Applicant, Administrator, Borrower, General Partner, Developer, Development Owner, or General 
Contractor; or  

(B) an Affiliate, Affiliated Party to the Applicant, Administrator, Borrower, General Partner, Developer, 
Development Owner, or General Contractor; or  

(C) a Person receiving any portion of the administration, contractor fee, or developer fee. 



Attachment 2:  Preamble and amendment of SUBCHAPTER C, HOMEOWNER 
REHABILITATION ASSISTANCE 
 
The Texas Department of Housing and Community Affairs (the “Department”) proposes amendments to 
10 TAC Chapter 23, Single Family HOME Program, Subchapter C, §23.32, concerning Homeowner 
Rehabilitation Assistance (“HRA”) Administrative Requirements. The purpose of the proposed 
amendments is to revise language to allow HOME Administrators to submit documentation of Match funds 
from all sources allowed by federal HOME regulations at 24 CFR Part 92, as amended on July 24, 2013 and 
to add language related to updated flood insurance requirements. 
 
FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first five 
years the amendments are in effect, enforcing or administering the amendments does not have any 
foreseeable implications related to costs or revenues of the state or local governments, or is a change 
required by federal HOME Program requirements.  
 
PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five years 
the amendments are in effect, the public benefit anticipated as a result of the amendments will be improved 
regulatory guidance to enhance the efficiency and effectiveness of the HOME Program. There will not be 
any economic cost to any individuals required to comply with the amendments or there is an economic cost 
by the change required by federal HOME Program requirements. 
 
ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that there 
will be no economic effect on small or micro-businesses.  
 
REQUEST FOR PUBLIC COMMENT.  The public comment period will be held November 27, 2015, to 
December 28, 2015, to receive input on the amendments. Written comments may be submitted to the Texas 
Department of Housing and Community Affairs, HOME Division, Jennifer Molinari, Rule Comments, P.O. 
Box 13941, Austin, Texas 78711-3941, or by e-mail to HOME@tdhca.state.tx.us. Enter Rule Comments in 
the subject line.  ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. December 28, 2015.  
 
STATUTORY AUTHORITY. The amendments are proposed pursuant to Texas Government Code, 
§2306.053, which authorizes the Department to adopt rules.   
 
The proposed amendments affect no other code, article, or statute.  
 

§23.32 Homeowner Rehabilitation Assistance (HRA) Administrative Requirements 

(a) Commitment or Reservation of Funds. The Administrator must submit the true and complete 
information, certified as such, with a request for the Commitment or Reservation of Funds as described in 
paragraphs (1) - (17) of this subsection:  

(1) head of Household name and address of housing unit for which assistance is being requested;  



(2) a budget that includes the amount of Project funds specifying the acquisition costs, construction costs, 
Soft Costs and administrative costs requested, a maximum of 5 percent of hard construction costs for 
contingency items, proposed Match to be provided, evidence that Direct Project Cost and Soft Cost 
limitations are not exceeded, and evidence that any duplication of benefit is addressed;  

(3) verification of environmental clearance;  

(4) a copy of the Household's intake application on a form prescribed by the Department;  

(5) certification of the income eligibility of the Household signed by the Administrator and all Household 
members age 18 or over, and including the date of the income eligibility determination. In instances where 
the total Household income is within $3,000 of the 80 percent AMFI, all documentation used to determine 
the income of the Household;  

(6) project cost estimates, construction contracts, and other construction documents necessary to ensure 
applicable property standard requirements will be met at completion;  

(7) when assistance is provided in the form of a loan, provide written consent from all Persons who have a 
valid lien or ownership interest in the Property for the rehabilitation or reconstruction Projects;  

(8) in the instance of relocation and in accordance with §23.31(a)(3) of this chapter (relating to Homeowner 
Rehabilitation Assistance (HRA) Program Requirements), the Household must document Homeownership 
of the existing unit to be replaced and must establish Homeownership of the lot on which the replacement 
housing unit will be constructed. The Household must agree to the demolition of the existing housing unit. 
HOME Project funds cannot be used for the demolition of the existing unit and any funding used for the 
demolition is not eligible Match; however, solely for a Project under this paragraph, the Administrator 
Match obligation may be reduced by the cost of such demolition without any Contract amendment;  

(9) identification of any Lead-Based Paint (LBP);  

(10) for housing units located within the 100-year floodplain or otherwise required to carry flood insurance 
by federal or local regulation, a quote for the cost of flood insurance and certification from the Household 
that they understand the flood insurance requirements;  

(11) consent to demolish from any existing mortgage lien holders and consent to subordinate to the 
Department's loan, if applicable;  

(12) if applicable, documentation to address or resolve any potential conflict of interest, iIdentity of 
iInterest, duplication of benefit, or floodplain mitigation;  

(13) a title commitment or policy or a down date endorsement to an existing title policy, and the actual 
documents, or legible copies thereof, establishing the Household's ownership, such as a warranty deed or 
ninety-nine (99) year leasehold. For loan projects, the title commitment must be no older than 30 days old as 
of the date of project submission. Title commitments for loan projects that expire prior to the loan closing 
date must be updated and must not have any adverse changes. For assistance provided in the form of a 
grant agreement, a title report may be submitted in lieu of a title commitment or policy. In instances of an 
MHU, a Statement of Ownership and Location (SOL) must be submitted. Together, these documents must 



evidence the definition of Homeownership is met;  

(14) tax certificate that evidences a current paid status, and in the case of delinquency, evidence of an 
approved payment plan with the taxing authority and evidence that the payment plan is current;  

(15) in the instances of replacement with an MHU, information necessary to draft loan documents or grant 
agreements to issue SOL;  

(16) life event documentation, as applicable, and all information necessary to prepare any applicable 
affidavits such as marital status and heirship; and  

(17) any other documentation necessary to evidence that the Project meets the program requirements.  

(b) Loan closing or grant agreement. In addition to the documents required under subsection (a) of this 
section, the Administrator must submit the appraisal or other valuation method approved by the 
Department which establishes the post rehabilitation or reconstruction value of improvements for Projects 
involving construction prior to the issuance of grant or loan documents by the Department.  

(c) Disbursement of funds. The Administrator must comply with all of the requirements described in 
paragraphs (1) - (12) of this subsection, for a request for disbursement of funds to reimburse eligible costs 
incurred. Submission of documentation related to the Administrator's compliance with requirements 
described in paragraphs (1) - (12) of this subsection, may be required with a request for disbursement:  

(1) for construction costs associated with a loan, a down date endorsement to the title policy not older than 
the date of the last disbursement of funds or forty-five (45) days, whichever is later. For release of retainage 
the down date endorsement must be dated at least forty (40) days after the date of construction completion;  

(2) for construction costs associated with a grant agreement, an interim lien waiver or final lien waiver. For 
release of retainage the release on final payment must be dated at least forty (40) days after the date of 
construction completion;  

(3) if applicable, up to 50 percent of Project funds for a Project may be drawn before providing evidence of 
Match. Thereafter, each Administrator must provide evidence of Match, including the date of provision, in 
accordance with the percentage of Project funds disbursed;  

(4) property inspections, including photographs of the front and side elevation of the housing unit and at 
least one picture of the kitchen, family room, one of the bedrooms and one of the bathrooms with date and 
property address reflected on each photo. The inspection must be signed and dated by the inspector and 
Administrator;  

(5) certification that its fiscal control and fund accounting procedures are adequate to assure the proper 
disbursal of, and accounting for, funds provided, no Person that would benefit from the award of HOME 
funds has provided a source of Match or has satisfied the Applicant's cash reserve obligation or made 
promises in connection therewith; that each request for disbursement of HOME funds is for the actual cost 
of providing a service and that the service does not violate any conflict of interest provisions;  

(6) the executed grant agreement or original, executed, legally enforceable loan documents and statement of 



location, if applicable, for each assisted Household containing remedies adequate to enforce any applicable 
affordability requirements. Original documents must evidence that such agreements have been recorded in 
the real property records of the county in which the housing unit is located and the original documents must 
be returned, duly certified as to recordation by the appropriate county official;  

(7) expenditures must be allowable and reasonable in accordance with federal, state, and local rules and 
regulations. The Department shall determine the reasonableness for expenditures submitted for 
reimbursement. The Department may request Administrator to make modifications to the disbursement 
request and is authorized to modify the disbursement procedures set forth herein and to establish such 
additional requirements for payment of HOME funds to Administrator as may be necessary or advisable for 
compliance with all Program Rules;  

(8) the request for funds for administrative costs must be proportionate to the amount of Direct Project 
Costs requested or already disbursed;  

(9) include the withholding of 10 percent of hard construction costs for retainage. Retainage will be held 
until at least forty (40) days after completion of construction;  

(10) for final disbursement requests, submission of documentation required for Project completion reports 
and evidence that the demolition or, if an MHU, salvage and removal of all dilapidated housing units on the 
lot occurred for Newly Constructed or Rehabilitated housing unit, certification or other evidence acceptable 
to Department that the replacement house, whether site-built or MHU, was constructed or placed on and 
within the same lot for which ownership was established and on and within the same lot secured by the loan 
or grant agreement, if applicable, and evidence of floodplain mitigation;  

(11) the final request for disbursement must be submitted to the Department with support documentation 
no later than sixty (60) days after the termination date of the Agreement in order to remain in compliance 
with Contract and eligible for future funding. The Department shall not be obligated to pay for costs 
incurred or performances rendered after the termination date of a Contract; and  

(12) for costs associated with Title Policies charged as Project costs, the Title Policy must be submitted with 
the retainage request. 

 

 



Attachment 3:  Preamble and amendment of SUBCHAPTER D, HOMEBUYER ASSISTANCE 
PROGRAM 
 
The Texas Department of Housing and Community Affairs (the “Department”) proposes amendments to 
10 TAC Chapter 23, Single Family HOME Program, Subchapter D, §23.41 Homebuyer Assistance  
Program Requirements and §23.42 Homebuyer Assistance Administrative Requirements. The purpose of 
the proposed amendments is to revise language to allow HOME Administrators to submit documentation 
of Match funds from all sources allowed by federal HOME regulations at 24 CFR Part 92, as amended on 
July 24, 2013, to conform to the TILA-RESPA Integrated Disclosure Rule (“TRID”) and to add language 
related to updated flood insurance requirements.   
 
FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first five 
years the amendments are in effect, enforcing or administering the amendments does not have any 
foreseeable implications related to costs or revenues of the state or local governments, or is a change 
required by federal HOME Program requirements.  
 
PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five years 
the amendments are in effect, the public benefit anticipated as a result of the amendments will be improved 
regulatory guidance to enhance the efficiency and effectiveness of the HOME Program. There will not be 
any economic cost to any individuals required to comply with the amendments or there is an economic cost 
by the change required by federal HOME Program requirements. 
 
ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that there 
will be no economic effect on small or micro-businesses.  
 
REQUEST FOR PUBLIC COMMENT.  The public comment period will be held November 27, 2015, to 
December 28, 2015, to receive input on the amendments. Written comments may be submitted to the Texas 
Department of Housing and Community Affairs, HOME Division, Jennifer Molinari, Rule Comments, P.O. 
Box 13941, Austin, Texas 78711-3941, or by e-mail to HOME@tdhca.state.tx.us. Enter Rule Comments in 
the subject line.  ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. December 28, 2015.  
 
STATUTORY AUTHORITY. The amendments are proposed pursuant to Texas Government Code, 
§2306.053, which authorizes the Department to adopt rules.   
 
The proposed amendments affect no other code, article, or statute.  
 

§23.41 Homebuyer Assistance (HBA) Program Requirements 

(a) Eligible activities are limited to the acquisition or acquisition and Rehabilitation for accessibility 
modifications of single family housing units.  



(b) The Household must complete a homebuyer counseling program/class.  

(c) First lien purchase loans must comply with the requirements described in paragraphs (1) - (7) of this 
subsection:  

(1) No adjustable rate mortgage loans or temporary interest rate buy-down loans are allowed;  

(2) No first lien mortgage loans with a total loan to value equal to or greater than 100 percent are allowed;  

(3) No subprime mortgage loans are allowed;  

(4) For conforming mortgage loans, the debt to income ratio (back-end ratio) may not exceed 45 percent;  

(5) Fees charged by third party mortgage lenders are limited to the greater of 2 percent of the mortgage loan 
amount or $3,500, including but not limited to origination, application, and/or underwriting fees. Fees 
associated with the origination of Single Family Mortgage Revenue Bond and Mortgage Credit Certificate 
programs will not be included in the limit. Fees paid to parties other than the first lien lender and reflected 
on the HUD-1 will not be included in the limit. Fees collected by the first lien lender at closing to be paid to 
other parties by the first lien lender that are supported by an invoice and reflected on the HUD-1 will not be 
included in the limit;  

(6) No iIdentity of iInterest relationship between the lender and the Household is allowed; and  

(7) If an iIdentity of iInterest exists between the Household and the seller, the Department may require 
additional documentation that evidences that the sales price is equal to or less than the appraised value of 
the property as documented by a Third-Party appraisal ordered by the first lien lender. If an iIdentity of 
iInterest exists between the builder and Administrator, the Administrator must provide documentation that 
evidences that the sales price does not provide for a profit of more than 15 percent of the total hard 
construction costs and does not exceed the current appraised value as documented by a Third-Party 
appraisal ordered by the first lien lender.  

(d) Direct Project Costs, exclusive of Match funds, are limited to:  

(1) acquisition and closing costs: the lesser of $20,000 or the amount necessary as determined by an 
affordability analysis that evidences the total estimated housing payment (including principal, interest, 
property taxes, insurance, and any other homebuyer assistance) is no less than 20 percent of the 
Household's gross monthly income based on a thirty (30) year amortization schedule. If the estimated 
housing payment will be less than 20 percent, the Department shall reduce the amount of downpayment 
assistance to the homebuyer such that the total estimated housing payment is no less than 20 percent of the 
homebuyer's gross income; or  

(2) closing costs and downpayment: the lesser of $6,000 or the total estimated settlement charges shown on 
the good faith estimate that are paid by the buyer at closing which are not paid by the buyer's contribution. 
Households assisted under this paragraph who, at the time of application, have assets which may be 
liquidated without a federal income tax penalty and which exceed three months of estimated principal, 
interest, property tax, and property insurance payments for the unit to be purchased as shown in the truth-
in-lending statement must contribute the excess funds to the total estimated settlement charges as shown on 



the good faith estimate; and  

(3) rehabilitation for accessibility modifications: $20,000.  

(4) No funds shall be disbursed to the assisted Household at closing. The HOME assistance shall be 
reduced in the amount necessary to prevent the Household's direct receipt of funds if the HUD-1 
settlement statement closing disclosure shows funds to be provided to the buyer at closing.  

(5) Total assistance to the Household must be in an amount of no less than $1,000. Households who are not 
eligible for at least $1,000 in total homebuyer assistance are ineligible for assistance under this subchapter.  

(e) Project Soft Costs are limited to:  

(1) acquisition and closing costs: no more than $1,500 per housing unit; and  

(2) rRehabilitation for accessibility modifications: $5,000 per housing unit.  

(f) Funds for Administrative costs are limited to no more than 4 percent of the Direct Project Costs, 
exclusive of Match funds.  

(g) The assistance to an eligible Household shall be in the form of a loan in the amount of the Direct Project 
Costs, excluding Match funds. The loan will be at zero percent interest and include deferral of payment and 
annual pro rata forgiveness with a term based on the federal affordability requirements as defined in 24 CFR 
§92.254.  

(h) Any forgiveness of the loan must follow §23.29 of this chapter.  

(i) To ensure affordability, the Department will impose the recapture provisions established in this chapter.  

(j) Housing that is Rehabilitated under this chapter must meet the Texas Minimum Construction Standards 
(TMCS) and all other applicable local codes, rehabilitation standards, ordinances, and zoning ordinances in 
accordance with the HOME Final Rule, and Chapter 21 of this title. Housing units that are provided 
assistance for acquisition only must meet all applicable state and local housing quality standards and code 
requirements. In the absence of such standards and requirements, the housing units must meet the Housing 
Quality Standards (HQS) in 24 CFR §982.401.  

 
§23.42 Homebuyer Assistance (HBA) Administrative Requirements 

(a) Reservation of Funds. The Administrator must submit true and complete information, certified as such, 
with a request for the Reservation of Funds, as described in paragraphs (1) - (7) of this subsection:  

(1) head of Household name;  

(2) a budget that includes the amount of Project funds specifying the acquisition costs, construction costs, 
Soft Costs and administrative costs requested. A maximum of 5 percent of hard construction costs for 
contingency items, proposed Match to be provided, evidence that Project and Soft Cost limitations are not 



exceeded, and evidence that any duplication of benefit is addressed;  

(3) a copy of the Household's intake application on a form prescribed by the Department;  

(4) certification of the income eligibility of the Household signed by the Administrator and all Household 
members age 18 or over, and including the date of the income eligibility determination. In instances where 
the total Household income is within $3,000 of the 80 percent area median family incomeAMFI, all 
documentation used to determine the income of the Household;  

(5) if applicable, documentation to address or resolve any potential Conflict of Interest, iIdentity of iInterest, 
or duplication of benefit;  

(6) if applicable, construction cost estimates, construction contracts, and other construction documents 
necessary to ensure applicable property standard requirements will be met at completion; and  

(7) any other documentation necessary to evidence that the Project meets the program requirements.  

(b) Commitment of Funds. In addition to the documents required under subsection (a) of this section, the 
Administrator must submit the documents described in paragraphs (1) - (8) of this subsection, with a 
request for the Commitment of Funds within ninety (90) days of approval of the Reservation:  

(1) address of housing unit for which assistance is being requested;  

(2) verification of environmental clearance;  

(3) identification of Lead-Based Paint (LBP);  

(4) for housing units located within the 100-year floodplain or otherwise required to carry flood insurance 
by federal or local regulation, a quote for the cost of flood insurance and certification from the Household 
that they understand the flood insurance requirements;  

(5) a title commitment to issue a title policy that evidences the property will transfer with no tax lien, child 
support lien, mechanics or materialman's lien or any other restrictions or encumbrances that impair the 
good and marketable nature of title to the ownership interest and that the definition of Homeownership will 
be met. Commitments that expire prior to execution of closing must be updated at closing and must not 
have any adverse changes in order to close;  

(6) executed sales contract and documentation that the first lien mortgage meets the eligibility requirements;  

(7) appraisal which includes post rehabilitation or reconstruction improvements for Projects involving 
construction; and  

(8) a good faith estimate, loan estimate or letter from the lender confirming that the loan terms and closing 
costs will be consistent with the executed sales contract, the first lien mortgage loan requirements, and the 
requirements of this chapter.  

(c) Disbursement of funds. The Administrator must comply with all of the requirements described in 



paragraphs (1) - (10) of this subsection, for a request for disbursement of funds to reimburse eligible costs 
incurred. Submission of documentation related to the Administrator's compliance with requirements 
described in paragraphs (1) - (10) of this subsection, may be required with a request for disbursement:  

(1) For construction costs that are a part of a loan subject to the requirements of this subsection, a down 
date endorsement to the title policy not older than the date of the last disbursement of funds or forty-five 
(45) days, whichever is later. For release of retainage the down date endorsement must be dated at least forty 
(40) days after the date of construction completion;  

(2) If applicable, up to 50 percent of Project funds for a Project may be drawn before providing evidence of 
Match. Thereafter, each Administrator must provide evidence of Match, including the date of provision, in 
accordance with the percentage of Project funds disbursed;  

(3) The property inspection must be signed and dated by the inspector and the Administrator or Developer;  

(4) Certification that its fiscal control and fund accounting procedures are adequate to assure the proper 
disbursal of, and accounting for, funds provided, no Person that would benefit from the award of HOME 
funds has provided a source of Match or has satisfied the Applicant's cash reserve obligation or made 
promises in connection therewith; that each request for disbursement of HOME funds is for the actual cost 
of providing a service and that the service does not violate any conflict of interest provisions;  

(5) Original, executed, legally enforceable loan documents for each assisted Household containing remedies 
adequate to enforce any applicable affordability requirements. Original documents must evidence that such 
agreements have been recorded in the real property records of the county in which the housing unit is 
located and the original documents must be returned, duly certified as to recordation by the appropriate 
county official. This provision is not applicable for funds made available at the loan closing;  

(6) Expenditures must be allowable and reasonable in accordance with federal, state, and local rules and 
regulations. The Department shall determine the reasonableness for expenditures submitted for 
reimbursement. The Department may request Administrator to make modifications to the disbursement 
request and is authorized to modify the disbursement procedures set forth herein and to establish such 
additional requirements for payment of HOME funds to Administrator as may be necessary or advisable for 
compliance with all program requirements;  

(7) The request for funds for Administrative costs must be proportionate to the amount of Direct Project 
Costs requested or already disbursed;  

(8) Table funding requests must be submitted to the Department with complete documentation no later 
than ten (10) business days prior to the anticipated loan closing date. Such a request must include a draft 
settlement statement, title company payee identification information, the Administrator or Developer's 
authorization for disbursement of funds to the title company, request letter from title company to the Texas 
Comptroller with bank account wiring instructions, and invoices for Soft Costs being paid at closing;  

(9) For Activities involving Rehabilitation, include the withholding of 10 percent of hard construction costs 
for retainage. Retainage will be held until at least forty (40) days after completion of construction and until 
submission of documentation required for Project completion reports; and  



(10) The final request for disbursement must be submitted to the Department with support documentation 
no later than sixty (60) days after the termination date of the Contract in order to remain in compliance with 
Contract and eligible for future funding. The Department shall not be obligated to pay for costs incurred or 
performances rendered after the termination date of a Contract. 



Attachment 4:  Preamble and amendment of SUBCHAPTER E, CONTRACT FOR DEED 
CONVERSION PROGRAM 
 
The Texas Department of Housing and Community Affairs (the “Department”) proposes amendments to 
10 TAC Chapter 23, Single Family HOME Program, Subchapter E, §23.51 Contract for Deed Conversion 
(CFDC) Program Requirements and §23.52 Contract for Deed Conversion (CFDC) Administrative 
Requirement. The purpose of the proposed amendments is to revise language to allow HOME 
Administrators to submit documentation of Match funds from all sources allowed by federal HOME 
regulations at 24 CFR Part 92, as amended on July 24, 2013, to conform to changes made to Title 2, Chapter 
5, Subchapter D of Texas Property Code effective September 1, 2015, and to add language related to 
updated flood insurance requirements.  
 
FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first five 
years the amendments are in effect, enforcing or administering the amendments does not have any 
foreseeable implications related to costs or revenues of the state or local governments, or is a change 
required by federal HOME Program requirements.  
 
PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five years 
the amendments are in effect, the public benefit anticipated as a result of the amendments will be improved 
regulatory guidance to enhance the efficiency and effectiveness of the HOME Program. There will not be 
any economic cost to any individuals required to comply with the amendments or there is an economic cost 
by the change required by federal HOME Program requirements. 
 
ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that there 
will be no economic effect on small or micro-businesses.  
 
REQUEST FOR PUBLIC COMMENT.  The public comment period will be held November 27, 2015, to 
December 28, 2015, to receive input on the amendments. Written comments may be submitted to the Texas 
Department of Housing and Community Affairs, HOME Division, Jennifer Molinari, Rule Comments, P.O. 
Box 13941, Austin, Texas 78711-3941, or by e-mail to HOME@tdhca.state.tx.us. Enter Rule Comments in 
the subject line.  ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. December 28, 2015.  
 
STATUTORY AUTHORITY. The amendments are proposed pursuant to Texas Government Code, 
§2306.053, which authorizes the Department to adopt rules.   
 
The proposed amendments affect no other code, article, or statute.  
 

§23.51 Contract for Deed Conversion (CFDC) Program Requirements 

(a) Eligible activities are limited to: the  



(1) acquisition or acquisition and Rehabilitation, Reconstruction, or New Construction of single family 
housing units occupied by the purchaser as shown on an executory contract for conveyance; or  

(2) refinance with acquisition and Rehabilitation, Reconstruction, or New Construction of single family 
housing units occupied by the purchaser as shown on an executory contract for conveyance; 

(A) to be eligible for refinance assistance, construction costs must exceed the amount of debt that is to be 
refinanced. 

(b) A new Manufactured Housing Unit (MHU) is an eligible property type for acquisition only. An MHU is 
not an eligible property type for Rehabilitation. MHUs must be installed according to the manufacturer's 
installation instructions and in accordance with Federal and State laws and regulations.  

(c) The Household's income must not exceed 60 percent area median family income (AMFI) and the 
Household must complete a homebuyer counseling program/class.  

(d) The property assisted must be located in a Colonia as defined in Texas Government Code, Chapter 
2306. The Colonia must have a Colonia Classification Number, as assigned by the Office of the Texas 
Secretary of the State.  

(e) The Department will require a first lien position.  

(f) Direct Project Costs, exclusive of Match funds, are limited to:  

(1) refinance, acquisition and closing costs: $35,000. In the case of a contract for deed conversion housing 
unit that involves the refinance or acquisition of a loan on an existing MHU and/or the loan for the 
associated land, the Executive Director may grant an exception to exceed this amount, however, the 
Executive Director will not grant an exception to exceed $40,000 of assistance;  

(2) Reconstruction and New Construction of site-built housing: the lesser of $78 per square foot or $85,000, 
or for Households of five or more Persons the lesser of $78 per square foot or $90,000;  

(3) replacement with an energy efficient MHU: $75,000; and  

(4) rehabilitation that is not Reconstruction: $40,000.  

(g) In addition to the Direct Project Costs allowable under subsection (d) of this section, a sum not to 
exceed $5,000 may be used to pay for any of the following:  

(1) necessary environmental mitigation as identified during the Environmental review process; or  

(2) homeowner requests for accessibility features.  

(h) Project Soft Costs are limited to:  

(1) acquisition and closing costs: no more than $1,500 per housing unit;  



(2) Reconstruction or New Construction: no more than $9,000 per housing unit;  

(3) replacement with an MHU: no more than $3,500 per housing unit; and  

(4) rehabilitation that is not Reconstruction: $5,000 per housing unit. This limit may be exceeded for lead-
based remediation and only upon prior approval of the Division Director. The costs of testing and 
assessments for lead-based paint are not eligible Project Soft Costs for housing units that are reconstructed 
or if the existing housing unit was built after December 31, 1977.  

(i) Funds for administrative costs are limited to no more than 4 percent of the Direct Project Costs, 
exclusive of Match funds.  

(j) The assistance to an eligible Household shall be in the form of a loan in the amount of the Direct Project 
Costs excluding Match funds. The loan will be at zero percent interest and include deferral of payment and 
annual pro rata forgiveness with a term based on the federal affordability requirements as defined in 24 CFR 
§92.254.  

(1) for refinancing activities, the minimum loan term and affordability period is 15 years, regardless of the 
amount of HOME assistance. 

(k) To ensure affordability, the Department will impose resale and recapture provisions established in this 
chapter.  

(l) For Reconstruction and New Construction, site-built housing units must meet or exceed the 2000 
International Residential Code and all applicable local codes, standards, ordinances, and zoning 
requirements. In addition, Reconstruction and New Construction housing is required to meet §92.25 1(a)(2) 
as applicable. Housing that is Rehabilitated under this chapter must meet the Texas Minimum Construction 
Standards (TMCS) and all other applicable local codes, rehabilitation standards, ordinances, and zoning 
ordinances in accordance with the HOME Final Rule. Housing units that are provided assistance for 
acquisition only must meet all applicable state and local housing quality standards and code requirements. In 
the absence of such standards and requirements, the housing units must meet the Housing Quality 
Standards (HQS) in 24 CFR §982.401.  

(m) Each unit must meet the design and quality requirements described in paragraphs (1) - (4) of this 
subsection:  

(1) include the following amenities: Wired with RG-6 COAX or better and CAT3 phone cable or better to 
each bedroom and living room; Blinds or window coverings for all windows; Oven/Range; Exhaust/vent 
fans (vented to the outside) in bathrooms; Energy-Star or equivalently rated lighting in all rooms, which may 
include compact florescent bulbs. The living room and each bedroom must contain at least one ceiling 
lighting fixture and wiring must be capable of supporting ceiling fans;  

(2) contain no less than two bedrooms. Each unit must contain complete physical facilities and fixtures for 
living, sleeping, eating, cooking, and sanitation;  

(3) each bedroom must be no less than 100 square feet; have a length or width no less than 8 feet; be self 
contained with a door; have at least one window that provides exterior access; and have at least one closet 



that is not less than 2 feet deep and 3 feet wide and high enough to contain at least 5 feet of hanging space; 
and  

(4) be no less than 800 total net square feet for a two bedroom home; no less than 1,000 total net square 
feet for a three bedroom and two bathroom home; and no less than 1,200 total net square feet for a four 
bedroom and two bathroom home.  

(n) Housing proposed to be constructed under this Activity must meet the requirements of Chapters 20 and 
21 of this title and must be certified by a licensed architect or engineer.  

(1) The Department will reimburse only for the first time a set of architectural plans are used, unless any 
subsequent site specific fees are paid to a Third Party architect, or a licensed engineer; and  

(2) A NOFA may include incentives or otherwise require architectural plans to incorporate "green building" 
elements.  

 
§23.52 Contract for Deed Conversion (CFDC) Administrative Requirements 

(a) Commitment or Reservation of Funds. The Administrator must submit true and correct information, 
certified as such, with a request for the Commitment or Reservation of Funds as described in paragraphs (1) 
- (15) of this subsection:  

(1) head of Household name and address of housing unit for which assistance is being requested;  

(2) a budget that includes the amount of Project funds specifying the acquisition costs, construction costs, 
Soft Costs and administrative costs requested, a maximum of 5 percent of hard construction costs for 
contingency items, proposed Match to be provided, evidence that Project and Soft Costs limitations are not 
exceeded, and evidence that any duplication of benefit is addressed;  

(3) verification of environmental clearance;  

(4) a copy of the Household's intake application on a form prescribed by the Department;  

(5) certification of the income eligibility of the Household signed by the Administrator and all Household 
members age 18 or over, and including the date of the income eligibility determination. In instances the total 
Household income is within $3,000 of the 80 percent AMFI, all documentation used to determine the 
income of the Household;  

(6) project cost estimates, construction contracts, and other construction documents necessary to ensure 
applicable property standard requirements will be met at completion;  

(7) identification of Lead-Based Paint (LBP);  

(8) for housing units located within the 100-year floodplain or otherwise required to carry flood insurance 
by federal or local regulation, a quote for the cost of flood insurance and certification from the Household 
that they understand the flood insurance requirements;  



(9) if applicable, documentation to address or resolve any potential Conflict of Interest, iIdentity of iInterest, 
duplication of benefit, or floodplain mitigation;  

(10) appraisal which includes post rehabilitation or reconstruction improvements for Projects involving 
construction;  

(11) a title commitment to issue a title policy not older than thirty (30) days when submitted that evidences 
the property will transfer with no tax lien, child support lien, mechanic's or materialman's lien or any other 
restrictions or encumbrances that impair the good and marketable nature of title to the ownership interest 
and that the definition of Homeownership will be met. Commitments that expire prior to execution of 
closing must be updated at closing and must not have any adverse changes in order to close;  

(12) in the instances of replacement with an MHU, information necessary to draft loan documents and issue 
Statement of Ownership and Location (SOL);  

(13) life event documentation, as applicable, and all information necessary to prepare any applicable 
affidavits such as marital status and heirship;  

(14) A copy of the recorded contract for deed and a current payoff statement; and  

(15) any other documentation necessary to evidence that the Project meets the program requirements.  

(b) Disbursement of funds. The Administrator must comply all of the requirements described in paragraphs 
(1) - (11) of this subsection, for a request for disbursement of funds to reimburse eligible costs incurred. 
Submission of documentation related to the Administrator's compliance with requirements described in 
paragraphs (1) - (11) of this subsection may be required with a request for disbursement:  

(1) for construction costs, a down date endorsement to the title policy not older than the date of the last 
disbursement of funds or forty-five (45) days, whichever is later. For release of retainage the down date 
endorsement must be dated at least forty (40) days after the date of construction completion;  

(2) if applicable, up to 50 percent of Project funds for a Project may be drawn before providing evidence of 
Match. Thereafter, each Administrator must provide evidence of Match, including the date of provision, in 
accordance with the percentage of Project funds disbursed;  

(3) property inspections, including photographs of the front and side elevation of the housing unit and at 
least one picture of the kitchen, family room, one of the bedrooms and one of the bathrooms with date and 
property address reflected on each photo. The inspection must be signed and dated by the inspector and 
Administrator;  

(4) certification that its fiscal control and fund accounting procedures are adequate to assure the proper 
disbursal of, and accounting for, funds provided, no Person that would benefit from the award of HOME 
funds has provided a source of Match or has satisfied the Applicant's cash reserve obligation or made 
promises in connection therewith; that each request for disbursement of HOME funds is for the actual cost 
of providing a service and that the service does not violate any conflict of interest provisions;  

(5) original, executed, legally enforceable loan documents, and statement of location, as applicable, for each 



assisted Household containing remedies adequate to enforce any applicable affordability requirements. 
Original documents must evidence that such agreements have been recorded in the real property records of 
the county in which the housing unit is located and the original documents must be returned, duly certified 
as to recordation by the appropriate county official. This provision is not applicable for funds made 
available at the loan closing;  

(6) expenditures must be allowable and reasonable in accordance with federal, state, and local rules and 
regulations. The Department shall determine the reasonableness of each expenditure submitted for 
reimbursement. The Department may request Administrator or Developer to make modifications to the 
disbursement request and is authorized to modify the disbursement procedures set forth herein and to 
establish such additional requirements for payment of HOME funds to Administrator as may be necessary 
or advisable for compliance with all program requirements;  

(7) the request for funds for administrative costs must be proportionate to the amount of Direct Project 
Costs requested or already disbursed;  

(8) table funding requests must be submitted to the Department with complete documentation no later than 
ten (10) business days prior to the anticipated loan closing date. Such a request must include a draft 
settlement statement, title company payee identification information, the Administrator or Developer's 
authorization for disbursement of funds to the title company, request letter from title company to the Texas 
Comptroller with bank account wiring instructions, and invoices for Soft Ccosts being paid at closing;  

(9) include the withholding of 10 percent of hard construction costs for retainage. Retainage will be held 
until at least forty (40) days after completion of construction;  

(10) for final disbursement requests, submission of documentation required for Project completion reports 
and evidence that the demolition or, if an MHU, salvage and removal of all dilapidated housing units on the 
lot, certification or other evidence acceptable to Department that the replacement house, whether site-built 
or MHU, was constructed or placed on and within the same lot secured by the loan or grant agreement, if 
applicable, and evidence of floodplain mitigation; and  

(11) the final request for disbursement must be submitted to the Department with support documentation 
no later than sixty (60) days after the termination date of the Contract in order to remain in compliance with 
Contract and eligible for future funding. The Department shall not be obligated to pay for costs incurred or 
performances rendered after the termination date of a Contract. 



Attachment 5:  Preamble and amendment of SUBCHAPTER F, TENANT-BASED RENTAL 
ASSISTANCE PROGRAM 
 
The Texas Department of Housing and Community Affairs (the “Department”) proposes amendments to 
10 TAC Chapter 23, Single Family HOME Program, Subchapter F, §23.62, concerning Tenant-Based Rental 
Assistance Administrative Requirements. The purpose of the proposed amendments is to revise language to 
allow HOME Administrators to submit documentation of Match funds from all sources allowed by federal 
HOME regulations at 24 CFR Part 92, as amended on July 24, 2013. 
 
FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first five 
years the amendments are in effect, enforcing or administering the amendments does not have any 
foreseeable implications related to costs or revenues of the state or local governments, or is a change 
required by federal HOME Program requirements.  
 
PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five years 
the amendments are in effect, the public benefit anticipated as a result of the amendments will be improved 
regulatory guidance to enhance the efficiency and effectiveness of the HOME Program. There will not be 
any economic cost to any individuals required to comply with the amendments or there is an economic cost 
by the change required by federal HOME Program requirements. 
 
ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that there 
will be no economic effect on small or micro-businesses.  
 
REQUEST FOR PUBLIC COMMENT.  The public comment period will be held November 27, 2015, to 
December 28, 2015, to receive input on the amendments. Written comments may be submitted to the Texas 
Department of Housing and Community Affairs, HOME Division, Jennifer Molinari, Rule Comments, P.O. 
Box 13941, Austin, Texas 78711-3941, or by e-mail to HOME@tdhca.state.tx.us. Enter Rule Comments in 
the subject line.  ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. December 28, 2015.  
 
STATUTORY AUTHORITY. The amendments are proposed pursuant to Texas Government Code, 
§2306.053, which authorizes the Department to adopt rules.   
 
The proposed amendments affect no other code, article, or statute.  
 
§23.62 Tenant-Based Rental Assistance (TBRA) Administrative Requirements 

(a) Commitment or Reservation of Funds. The Administrator must submit the documents described in 
paragraphs (1) - (9) of this subsection, with a request for the Commitment or Reservation of Funds:  

(1) head of Household name and address of housing unit for which assistance is being requested;  

(2) a budget that includes the amount of Direct Project Costs, Project Soft Costs, administrative costs 
requested, Match to be provided, evidence that Direct Project Cost limitations are not exceeded, and 



evidence that any duplication of benefit is addressed;  

(3) verification of environmental clearance;  

(4) a copy of the Household's intake application on a form prescribed by the Department;  

(5) certification of the income eligibility of the Household signed by the Administrator, and all Household 
members age 18 or over, and including the date of the income eligibility determination. Administrator must 
submit documentation used to determine the income and rental subsidy of the Household;  

(6) identification of Lead-Based Paint (LBP);  

(7) if applicable, documentation to address or resolve any potential conflict of interest or duplication of 
benefit;  

(8) project address within ninety (90) days of preliminary set up approval, if applicable; and  

(9) any other documentation necessary to evidence that the Project meets the Program Rules.  

(b) Disbursement of funds. The Administrator must comply with all of the requirements described in 
paragraphs (1) - (8) of this subsection for a request for disbursement of funds. Submission of 
documentation related to the Administrator compliance with requirements described in paragraphs (1) - (8) 
of this subsection may be required with a request for disbursement:  

(1) If required or applicable, up to 50 percent of Direct Project Costs for a Project may be drawn before 
providing evidence of Match. Thereafter, each Administrator must provide evidence of Match, including the 
date of provision, in accordance with the percentage of Direct Project Costs disbursed;  

(2) Certification that its fiscal control and fund accounting procedures are adequate to assure the proper 
disbursal of, and accounting for, funds provided, no Person that would benefit from the award of HOME 
funds has provided a source of Match or has satisfied the Applicant's cash reserve obligation or made 
promises in connection therewith; that each request for disbursement of HOME funds is for the actual cost 
of providing a service and that the service does not violate any conflict of interest provisions;  

(3) Expenditures must be allowable and reasonable in accordance with federal, state, and local rules and 
regulations. The Department shall determine the reasonableness of each expenditure submitted for 
reimbursement. The Department may request Administrator to make modifications to the disbursement 
request and is authorized to modify the disbursement procedures set forth herein and to establish such 
additional requirements for payment of HOME funds to the Administrator or Developer as may be 
necessary or advisable for compliance with all Program Requirements;  

(4) With the exception of up to 25 percent of the total funds available for administrative costs, the request 
for funds for administrative costs must be proportionate to the amount of Direct Project Costs requested or 
already disbursed;  

(5) Requests may come in up to ten (10) days in advance of the first day of the following month;  



(6) For final disbursement requests, submission of documentation required for Project completion reports;  

(7) Household commitment contracts may be signed after the end date of an RSP only in cases where the 
Department has approved a project set-up with a project address to be determined at a later time; and  

(8) The final request for disbursement must be submitted to the Department with support documentation 
no later than sixty (60) days after the termination date of the Contract in order to remain in compliance with 
Contract and eligible for future funding. The Department shall not be obligated to pay for costs incurred or 
performances rendered after the termination date of a Contract. 



Attachment 6:  Preamble and amendment of SUBCHAPTER G, SINGLE FAMILY 
DEVELOPMENT PROGRAM 
 
The Texas Department of Housing and Community Affairs (the “Department”) proposes amendments to 
10 TAC Chapter 23, Single Family HOME Program, Subchapter G, §23.72, concerning Single Family 
Development Administrative Requirements. The purpose of the proposed amendments is to revise language 
to conform to the TILA-RESPA Integrated Disclosure Rule (“TRID”).   
 
FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first five 
years the amendments are in effect, enforcing or administering the amendments does not have any 
foreseeable implications related to costs or revenues of the state or local governments, or is a change 
required by federal HOME Program requirements.  
 
PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five years 
the amendments are in effect, the public benefit anticipated as a result of the amendments will be improved 
regulatory guidance to enhance the efficiency and effectiveness of the HOME Program. There will not be 
any economic cost to any individuals required to comply with the amendments or there is an economic cost 
by the change required by federal HOME Program requirements. 
 
 
ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that there 
will be no economic effect on small or micro-businesses.  
 
REQUEST FOR PUBLIC COMMENT.  The public comment period will be held November 27, 2015, to 
December 28, 2015, to receive input on the amendments. Written comments may be submitted to the Texas 
Department of Housing and Community Affairs, HOME Division, Jennifer Molinari, Rule Comments, P.O. 
Box 13941, Austin, Texas 78711-3941, or by e-mail to HOME@tdhca.state.tx.us. Enter Rule Comments in 
the subject line.  ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. December 28, 2015.  
 
STATUTORY AUTHORITY. The amendments are proposed pursuant to Texas Government Code, 
§2306.053, which authorizes the Department to adopt rules.   
 
The proposed amendments affect no other code, article, or statute.  
 
§23.72 Single Family Development (SFD) Administrative Requirements 

(a) Commitment or Reservation of Funds. The Administrator must submit true and correct information, 
certified as such, with a request for the Commitment or Reservation of Funds as described in paragraphs (1) 
- (11) of this subsection:  

(1) head of Household name and address of housing unit for which assistance is being requested;  



(2) a budget that includes the amount of Project funds specifying the acquisition cost, construction costs, 
contractor fees, and developer fees, as applicable. A maximum of 5 percent of hard construction costs for 
contingency items, proposed Match to be provided, evidence that Project Cost limitations are not exceeded, 
and evidence that any duplication of benefit is addressed;  

(3) verification of environmental clearance;  

(4) a copy of the Household's intake application on a form prescribed by the Department;  

(5) certification of the income eligibility of the Household signed by the Administrator and all Household 
members age 18 or over, and including the date of the income eligibility determination. In instances where 
the total Household income is within $3,000 of the 80 percent AMFI, all documentation used to determine 
the income of the Household;  

(6) project cost estimates, construction contracts, and other construction documents necessary, in the 
Department's sole determination, to ensure applicable property standard requirements will be met at 
completion;  

(7) identification of Lead-Based Paint (LBP);  

(8) executed sales contract and documentation that the first lien mortgage meets the eligibility requirements;  

(9) if applicable, documentation to address or resolve any potential conflict of interest, iIdentity of iInterest, 
duplication of benefit, or floodplain mitigation;  

(10) appraisal, which includes post rehabilitation or reconstruction improvements for Projects involving 
construction; and  

(11) any other documentation necessary to evidence that the Project meets the Program Rules.  

(b) Loan closing. The Administrator or Developer must submit the documents described in paragraphs (1) - 
(3) (2) of this subsection, with a request for the preparation of loan closing with the request for the 
Commitment or Reservation of Funds:  

(1) a title commitment to issue a title policy not older than ninety (90) thirty (30) days when submitted for a 
Commitment of Funds that evidences the property will transfer with no tax lien, child support lien, 
mechanic's or materialman's lien or any other restrictions or encumbrances that impair the good and 
marketable nature of title to the ownership interest and that the definition of Homeownership will be met. 
Commitments that expire prior to execution of closing must be updated at closing and must not have any 
adverse changes in order to close; and 

(2) within ninety (90) days after the loan closing date, the Administrator or Developer must submit to the 
Department the original recorded deed of trust and transfer of lien, if applicable. Failure to submit these 
documents within ninety (90) days after the loan closing date will result in the Department withholding 
payment for disbursement requests.; and  

(3) a draft settlement statement that is consistent with the executed sales contract, the first lien mortgage 



loan requirements (as applicable), and the terms of this Contract will be provided to Department.  

(c) Disbursement of funds. The Administrator must comply with the requirements described in paragraphs 
(1) - (10) of this subsection, for a request for disbursement of funds to reimburse eligible costs incurred. 
Submission of documentation related to the Administrator compliance with requirements described in 
paragraphs (1) - (10) of this subsection may be required with a request for disbursement:  

(1) for construction costs, a down date endorsement to the title policy not older than the date of the last 
disbursement of funds or forty-five (45) days, whichever is later. For release of retainage the down date 
endorsement must be dated at least forty (40) days after the date of construction completion;  

(2) if required or applicable, up to 50 percent of Direct Project Costs for a Project may be drawn before 
providing evidence of Match. Thereafter, each Administrator must provide evidence of Match, including the 
date of provision, in accordance with the percentage of Project funds disbursed;  

(3) property inspections, including photographs of the front and side elevation of the housing unit and at 
least one picture of the kitchen, family room, one of the bedrooms and one of the bathrooms with date and 
property address reflected on each photo. The inspection must be signed and dated by the inspector and 
Administrator or Developer;  

(4) certification that its fiscal control and fund accounting procedures are adequate to assure the proper 
disbursal of, and accounting for, funds provided, no Person that would benefit from the award of HOME 
funds has provided a source of Match or has satisfied the Applicant's cash reserve obligation or made 
promises in connection therewith; that each request for disbursement of HOME funds is for the actual cost 
of providing a service and that the service does not violate any conflict of interest provisions;  

(5) original, executed, legally enforceable loan documents containing remedies adequate to enforce any 
applicable affordability requirements. Original documents must evidence that such agreements have been 
recorded in the real property records of the county in which the housing unit is located and the original 
documents must be returned, duly certified as to recordation by the appropriate county official;  

(6) expenditures must be allowable and reasonable in accordance with federal, state, and local rules and 
regulations. The Department shall determine the reasonableness for expenditures submitted for 
reimbursement. The Department may request Administrator or Developer to make modifications to the 
disbursement request and is authorized to modify the disbursement procedures set forth herein and to 
establish such additional requirements for payment of HOME funds to Administrator or Developer as may 
be necessary or advisable for compliance with all Program Requirements;  

(7) table funding requests must be submitted to the Department with complete documentation no later than 
ten (10) business days prior to the anticipated loan closing date. Such a request must include a draft 
settlement statement, title company payee identification information, the Administrator or Developer's 
authorization for disbursement of funds to the title company, request letter from title company to the Texas 
Comptroller with bank account wiring instructions, and invoices for costs being paid at closing;  

(8) include the withholding of 10 percent of hard construction costs for retainage. Retainage will be held 
until at least forty (40) days after completion of construction;  



(9) for final disbursement requests, submission of documentation required for Project completion reports; 
and  

(10) the final request for disbursement must be submitted to the Department with support documentation 
no later than sixty (60) days after the termination date of the Contract in order to remain in compliance with 
Contract and eligible for future funding. The Department shall not be obligated to pay for costs incurred or 
performances rendered after the termination date of a Contract.  
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BOARD ACTION REQUEST

HOME PROGRAM DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action on orders repealing 10 TAC §§20.1 – 20.16, and the 
subsequent adoption of new 10 TAC Chapter 20 Single Family Programs Umbrella Rule, §20.1, 
Purpose; §20.2, Applicability; §20.3, Definitions; §20.4, Eligible Single Family Activities; §20.5, 
Funding Notices; §20.6, Applicant Eligibility; §20.7, Household Eligibility Requirements; §20.8, 
Single Family Housing Unit Eligibility Requirements; §20.9, General Administration and Program 
Requirements; §20.10, Inspection and Construction Requirements; §20.11, Survey Requirements; 
§20.12, Insurance Requirements for Acquisition Activities; §20.13, Loan, Lien and Mortgage 
Requirements for Activities With Acquisition; §20.14, Amendments to Agreements and Contracts 
and Modifications to Mortgage Loan Documents; §20.15, Compliance and Deobligation; and §20.16, 
Waivers and Appeals, and directing their publication in the Texas Register. 
 

RECOMMENDED ACTION 
 

WHEREAS, at the Board meeting on September 3, 2015, the Board approved the 
publication of proposed repeal of 10 TAC §§20.1 – 20.16, and publication of 
proposed new 10 TAC §§20.1 – 20.16 in the Texas Register; and 
 
WHEREAS, the public comment period has ended and no comments were 
received; 

 
NOW, therefore, it is hereby 
 
RESOLVED, that the Governing Board hereby repeals and adopts the new 10 TAC 
Chapter 20, Single Family Programs Umbrella Rule, together with preamble, in the 
form presented to this meeting; and 
 
FURTHER RESOLVED that the Executive Director and his designees be and 
each of them hereby are authorized, empowered, and directed, for and on behalf of 
the Department, to cause the repeal and subsequent adoption of new 10 TAC 
Chapter 20, Single Family Programs Umbrella Rule, in the forms presented to this 
meeting and published in the Texas Register, and in connection therewith, make such 
non-substantive technical corrections as they may deem necessary to effectuate the 
foregoing. 

 
BACKGROUND 

 
The purpose of repealing 10 TAC Chapter 20, Single Family Programs Umbrella Rule and proposing 
a new 10 TAC Chapter 20, Single Family Programs Umbrella Rule is driven by stakeholder input 
and the need to codify current Department monitoring and compliance processes in current Rule. 
Changes were made to the entire Chapter; therefore, the Department is repealing and proposing a 
new Chapter instead of amending the existing Chapter.  
 



 
 

The proposed changes to the Single Family Programs Umbrella Rule were approved in draft form at 
the TDHCA Board Meeting of September 3, 2015, and were published for public comment in the 
September 18, 2015, issue of the Texas Register. Public comments were accepted in writing and by fax 
through October 19, 2015. No comments were received and no changes are being made from the 
version released sent to the Texas Register. 
 
 
Attachment A:  Preamble and adoption of repeal of 10 TAC Chapter 20 Single Family 
Programs Umbrella Rule  
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts the repeal of 
10 TAC Chapter 20, §§20.1 – §20.16, without changes to the proposed text as published in the 
September 3, 2015 issue of the Texas Register (40 TexReg 6251) and will not be republished.   
 
REASONED JUSTIFICATION: Substantial changes within 10 TAC Chapter 20; therefore the 
Department determined that repeal of the existing 10 TAC Chapter 20 and adoption of a new 10 
TAC Chapter 20 was appropriate. The proposed repeal of 10 TAC Chapter 20, §§20.1 – §20.16, was 
approved by the Board on September 3, 2015. 
 
The Department accepted public comment between September 18, 2015 and October 19, 2015. No 
comments were received concerning the repeal. 
 
The Board approved the final order adopting the repeal on November 12, 2015. 
 
STATUTORY AUTHORITY: The repeal is adopted pursuant to the authority of Texas 
Government Code, §2306.053(b)(4) which authorizes the Department to adopt rules.  
 
§20.1. Purpose. 
§20.2. Applicability. 
§20.3. Definitions. 
§20.4. Eligible Single Family Activities. 
§20.5. Funding Notices. 
§20.6. Applicant Eligibility. 
§20.7. Household Eligibility Requirements. 
§20.8. Single Family Housing Unit Eligibility Requirements. 
§20.9. General Administration and Program Requirements. 
§20.10. Inspection Requirements for Construction Activities. 
§20.11. Survey Requirements for Acquisition Activities. 
§20.12. Insurance Requirements for Acquisition Activities. 
§20.13. Loan, Lien and Mortgage Requirements for Acquisition Activities Only. 
§20.14. Amendments to Agreements and Contracts and Modification to Mortgage Loan Documents. 
§20.15. Compliance and Monitoring. 
§20.16. Waivers and Appeals. 



 
 

Attachment B: Preamble and adoption of new 10 TAC Chapter 20 Single Family Programs 
Umbrella Rule 
 
The Texas Department of Housing and Community Affairs (the "Department") adopts new 10 TAC 
Chapter 20, §§20.1 – §20.16, without changes to the proposed text as published in the September 3, 
2015 issue of the Texas Register (40 TexReg 6252). 
 
REASONED JUSTIFICATION: Substantial changes within 10 TAC Chapter 20; therefore the 
Department determined that repeal of the existing 10 TAC Chapter 20 and adoption of a new 10 
TAC Chapter 20 was appropriate. The proposed repeal of 10 TAC Chapter 20, §§20.1 – §20.16, and 
proposed new 10 TAC Chapter 20, was approved by the Board on September 3, 2015. 
 
The Department accepted public comment between September 18, 2015 and October 19, 2015. No 
comments were received. 
 
The Board approved the final order adopting the new sections on November 12, 2015. 
 
STATUTORY AUTHORITY: The new sections are adopted pursuant to the authority of Texas 
Government Code, §2306.053(b)(4) which authorizes the Department to adopt rules.  

§20.1. Purpose 

This Chapter sets forth the common elements of the Texas Department of Housing and 
Community Affairs' (the “Department”) single family Programs, which includes the Department's 
HOME Investment Partnerships Program (HOME), Texas Housing Trust Fund (HTF), Bond/First 
Time Homebuyer (FTHB), Taxable Mortgage Program (TMP), Texas Neighborhood Stabilization 
(NSP), and Office of Colonia Initiatives (OCI) Programs and other single family Programs as 
developed by the Department. Single family Programs are designed to improve and provide 
affordable housing opportunities to low-income individuals and families in Texas and in accordance 
with Texas Government Code, Chapter 2306 and any applicable statutes and federal regulations.  

§20.2. Applicability 

Unless otherwise noted, this Chapter only applies to single family Programs. Program Rules may 
impose additional requirements related to any provision of this Chapter. Where Program Rule is less 
restrictive than and not preempted by federal law of this Chapter, the provisions of this Chapter will 
control Program decisions. The Amy Young Barrier Removal Program is excluded from the 
Inspection and Construction Requirements identified in §20.10 and Survey Requirements in §20.11.  

§20.3. Definitions 

The following words and terms, when used in this Chapter, shall have the following meanings unless 
the context or the NOFA indicates otherwise. Other definitions may be found in Texas 
Government Code, Chapter 2306 and Chapter 1 of this Title (relating to Administration), and the 
applicable federal regulations.  



 
 

(1) Activity--A form of assistance provided to a Household or Administrator by which single family 
funds are used for acquisition, new construction, Reconstruction, Rehabilitation, refinance of an 
existing Mortgage, tenant-based rental assistance, or other single family Department approved 
expenditure for single family housing.  

(2) Administrator--A unit of local government, Nonprofit Organization or other entity acting as a 
Community Housing Development Organization under 24 C.F.R. Part 92 ("CHDO"), Subrecipient, 
Developer or similar organization that has an executed written Agreement with the Department.  

(3) Affirmative Marketing Plan--HUD Form 935.2B or equivalent plan created in accordance with 
HUD requirements to direct specific marketing and outreach to potential tenants and homebuyers 
who are considered "least likely" to know about or apply for housing based on an evaluation of 
market area data.  

(4) Affiliate--If, directly or indirectly, either one Controls or has the power to Control the other or a 
third person Controls or has the power to Control both. The Department may determine Control to 
include, but not be limited to:  

(A) interlocking management or ownership;  

(B) identity of interests among family members;  

(C) shared facilities and equipment;  

(D) common use of employees; or  

(E) a business entity which has been organized following the exclusion of a person which has the 
same or similar management, ownership, or principal employees as the excluded person.  

(5) Affiliated Party--A person or entity with a contractual relationship with the Administrator 
through an Agreement with the Department.  

(6) Agreement--Same as "Contract." May be referred to as a "Reservation System Agreement" or 
"Reservation Agreement" when providing access to the Department's Reservation System as defined 
in this Chapter.  

(7) Amy Young Barrier Removal Program--Program designed to remove barriers and address 
immediate health and safety issues for Persons with Disabilities as outlined in the Program Rule or 
NOFA.  

(8) Annual Income--The definition of Annual Income and the methods utilized to establish 
eligibility for housing or other types of assistance as defined under the Program Rule.  

(9) Applicant--An individual, unit of local government, nonprofit corporation or other entity who 
has submitted to the Department an Application for Department funds or other assistance.  



 
 

(10) Application--A request for a Contract award or a request to participate in a Reservation System 
submitted by an Applicant to the Department in a form prescribed by the Department, including 
any exhibits or other supporting material.  

(11) Certificate of Occupancy--Document issued by a local authority to the owner of premises 
attesting that the structure has been built in accordance with building ordinances.  

(12) Chapter 2306--Texas Government Code, Chapter 2306.  

(13) Combined Loan to Value (CLTV)--The aggregate principal balance of all the Mortgage Loans, 
including Forgivable Loans, divided by the appraised value.  

(14) Competitive Application Cycle--A defined period of time that Applications may be submitted 
according to a published Notice of Funding Availability (NOFA) that will include a submission 
deadline and selection or scoring criteria.  

(15) Conforming Mortgage Loan--A first-lien Mortgage Loan that meets Federal Housing 
Administration (FHA), U.S. Department of Agriculture (USDA), U.S. Department of Veterans 
Affairs (VA), and Fannie Mae or Freddie Mac guidelines.  

(16) Contract--The executed written Agreement between the Department and an Administrator 
performing an Activity related to a single family Program that describes performance requirements 
and responsibilities. May also be referred to as "Agreement."  

(17) Contract Administrator (CA)--Same as "Administrator."  

(18) Control--The possession, directly or indirectly, of the power to direct or cause the direction of 
the management and policies of any person or entity, whether through the ownership or voting 
securities, by contract or otherwise, including ownership of more than 50 percent of the general 
partner interest in a limited partnership, or designation as a managing member of a limited liability 
company or managing general partner of a limited partnership or any similar member.  

(19) Deobligate--The cancellation of or release of funds under a Contract or Agreement as a result 
of the termination of or reduction of funds under a Contract or Agreement.  

(20) Department--The Texas Department of Housing and Community Affairs as defined in Chapter 
2306 of the Texas Government Code.  

(21) Developer--Any person, general partner, Affiliate, or Affiliated Party or affiliate of a person 
who owns or proposes a Development or expects to acquire control of a Development and is the 
person responsible for performing under the Contract with the Department.  

(22) Domestic Farm Laborer--Individuals (and the family) who receive a substantial portion of their 
income from the production or handling of agricultural or aquacultural products.  

(23) Draw--Funds requested by the Administrator, approved by the Department and subsequently 
disbursed to the Administrator.  



 
 

(24) Forgivable Loan--Financial assistance in the form of money that, by Agreement, is not required 
to be repaid if the terms of the Mortgage Loan are met.  

(25) HOME Program--HOME Investment Partnerships Program at 42 U.S.C. §§12701 - 12839.  

(26) Household--One or more persons occupying a rental unit or owner-occupied Single Family 
Housing Unit. May also be referred to as a "family" or "beneficiary."  

(27) Housing Trust Fund (HTF)--State-funded Programs authorized under Chapter 2306 of Texas 
Government Code.  

(28) Housing Contract System (HCS)--The electronic information system that is part of the "central 
database" established by the Department to be used for tracking, funding, and reporting single 
family Contracts and Activities.  

(29) HUD--The United States Department of Housing and Urban Development or its successor.  

(30) Life of Loan Flood Certification--Tracks the flood zone of the Single Family Housing Unit for 
the life of the Mortgage Loan.  

(31) Limited English Proficiency (LEP)--Requirements as issued by HUD and the Department of 
Justice to ensure meaningful and appropriate access to programs and activities by individuals who 
have a limited ability to read, write, speak or understand English.  

(32) Loan Assumption--An agreement between the buyer and seller of Single Family Housing Unit 
that the buyer will make remaining payments and adhere to terms and conditions of an existing 
Mortgage Loan on the Single Family Housing Unit and Program requirements. A Mortgage Loan 
assumption requires Department approval.  

(33) Loan to Value (LTV)--The amount of the Mortgage Loan(s) divided by the Single Family 
Housing Unit's appraised value, excluding Forgivable Loans.  

(34) Manufactured Housing Unit (MHU)--A structure that meets the requirements of Texas 
Manufactured Housing Standards Act, Texas Occupations Code, Chapter 1201 or FHA guidelines 
as required by the Department.  

(35) Mortgage--Has the same meaning as defined in §2306.004 of the Texas Government Code.  

(36) Mortgage Loan--Has the same meaning as defined in §2306.004 of the Texas Government 
Code.  

(37) Nonconforming Mortgage Loan--Any Mortgage Loan that does not meet the definition of a 
"Conforming Mortgage Loan" defined in this section.  

(38) Neighborhood Stabilization Program (NSP)--A HUD-funded program authorized by HR3221, 
the "Housing and Economic Recovery Act of 2008" (HERA) and §1497 of the Wall Street Reform 
and Consumer Protection Act of 2010, as a supplemental allocation to the CDBG Program.  



 
 

(39) NOFA--Notice of Funding Availability.  

(40) Nonprofit Organization--An organization with a current tax exemption ruling from the Internal 
Revenue Service under the Internal Revenue Code, or classification as a subordinate of a nonprofit 
under the Internal Revenue Code.  

(41) Office of Colonia Initiatives--A division of the Department authorized under Chapter 2306 of 
Texas Government Code which acts as a liaison to the colonias and manages some Programs in the 
colonias.  

(42) Parity Lien--A lien position whereby two or more lenders share a security interest of equal 
priority in the collateral.  

(43) Persons with Disabilities--Any person who has a physical or mental impairment that 
substantially limits one or more major life activities and has a record of such impairment; or is 
regarded as having such impairment.  

(44) Principal Residence--The primary Single Family Housing Unit that a Household inhabits. May 
also be referred to as "primary residence."  

(45) Program--The specific fund source from which single family funds are applied for and used.  

(46) Program Income--Gross income received by the Administrator or Affiliate directly generated 
from the use of Single Family funds.  

(47) Program Manual--A set of guidelines designed to be an implementation tool for the single 
family Programs which allows the Administrator to search for terms, statutes, regulations, forms and 
attachments. The Program Manual is developed by the Department and amended or supplemented 
from time-to-time.  

(48) Program Rule--Chapters of this Title which pertain to specific single family Program 
requirements.  

(49) Reconstruction--The demolition and rebuilding a Single Family Housing Unit on the same lot in 
substantially the same manner. The number of housing units may not be increased; however, the 
number of rooms may be increased or decreased dependent on the number of family members 
living in the housing unit at the time of Application.  

(50) Rehabilitation--The improvement or modification of an existing residential unit through an 
alteration, addition, or enhancement.  

(51) Reservation--Funds set-aside for a Household Applicant or single family Activity registered in 
the Department's registration system.  

(52) Reservation System--The Department's computer registration system(s) that allows 
Administrators to reserve funds for a specific Household.  



 
 

(53) Resolution--Formal action by a corporate board of directors or other corporate body 
authorizing a particular act, transaction, or appointment. Resolutions must be in writing and state 
the specific action that was approved and adopted, the date the action was approved and adopted, 
and the signature of person or persons authorized to sign resolutions. Resolutions must be approved 
and adopted in accordance with the corporate bylaws.  

(54) Self-Help--Housing Programs that allow low, very low, and extremely low-income families to 
build or rehabilitate their Single Family Housing Units through their own labor or volunteers.  

(55) Set-up--The creation of a new Activity in the Department database by an Administrator, which 
requires review and approval by the Department.  

(56) Single Family Housing Unit--A home designed and built for one person or one Household for 
rental or owner-occupied. This includes the acquisition, construction, Reconstruction or 
Rehabilitation of an attached or detached unit. May be referred to as a single family "home," 
"housing," "property," "structure," or "unit."  

(57) Soft Costs--Costs related to and identified with a specific Single Family Housing Unit other 
than construction costs. May also be referred to as "direct delivery" costs.  

(58) Subgrantee--Same as "Administrator."  

(59) Subrecipient--Same as "Administrator."  

(60) TAC--Texas Administrative Code.  

(61) TMCS--Texas Minimum Construction Standards as amended and described in the 
Miscellaneous Section of the Texas Register.  

(62) TREC--Texas Real Estate Commission.  

§20.4. Eligible Single Family Activities 

(a) Availability of funding for and specific Program requirements related to the Activities described 
in subsection (b)(1) - (7) of this section are defined in each Program's Rules.  

(b) Activity Types for eligible single family housing Activities include the following, as allowed by 
the Program Rule or NOFA:  

(1) rehabilitation, or new construction of Single Family Housing Units;  

(2) reconstruction of an existing Single Family Housing Unit on the same site;  

(3) replacement of existing owner-occupied housing with a new MHU;  

(4) acquisition of Single Family Housing Units, including acquisition with Rehabilitation and 
accessibility modifications;  



 
 

(5) refinance of an existing Mortgage;  

(6) tenant-based rental assistance; and  

(7) any other single family Activity as determined by the Department.  

§20.5. Funding Notices  

(a) The Department will make funds available for eligible Administrators for single family activities 
through NOFAs, requests for qualifications (RFQs), request for proposals (RFPs) or other methods 
for the release of funding, describing the submission and eligibility guidelines.  

(b) Funds may be allocated through Contract awards by the Department or by Department authority 
to submit Reservations.  

(c) Funds may be subject to regional allocation in accordance with Chapter 2306.  

(d) The Department will develop and publish Application materials for participation in the HCS 
and/or Reservation Systems.  

(e) Eligible Applicants must comply with the provisions of the Application materials and NOFA and 
are responsible for the accuracy and timely completion and submission of all Applications and 
timely correction of all deficiencies.  

§20.6. Applicant Eligibility 

(a) Eligible Applicants may include entities such as units of local governments, Nonprofit 
Organizations, or other entities as further provided in the Program Rule and/or NOFA.  

(b) Applicants shall be in good standing with the Department, Texas Office of the Secretary of State, 
Texas Comptroller of Public Accounts and HUD, as applicable.  

(c) Applicants shall comply with all applicable state and federal rules, statutes, or regulations 
including those requirements in Chapter 1 of this Title.  

(d) Resolutions must be provided in accordance with the applicable Program Rule or NOFA.  

(e) The violations described in paragraphs (1) - (5) of this subsection may cause an Applicant and 
any Applications they have submitted, to be ineligible:  

(1) Applicant did not satisfy all eligibility requirements described in the Program Rule and NOFA to 
which they are responding;  

(2) Applicant failed to make timely payment on fee commitments or on debts to the Department 
and for which the Department has initiated formal collection or enforcement actions;  



 
 

(3) Applicant failed to comply with any other provisions of debt instruments held by the 
Department including, but not limited to, such provisions as timely payment of property taxes and 
proper placement and maintenance of insurance;  

(4) Applicant is debarred by HUD or the Department; or  

(5) current or previous noncompliance. Each Applicant will be reviewed for compliance history by 
the Department. Applications submitted by Applicants found to be in noncompliance or otherwise 
violating the Rules of the Department may be terminated and/or not recommended for funding.  

(f) The Department reserves the right to adjust the amount awarded based on the Application's 
feasibility, underwriting analysis, the availability of funds, or other similar factors as deemed 
appropriate by the Department.  

(g) The Department may decline to fund any Application if the proposed Activities do not, in the 
Department's sole determination, represent a prudent use of the Department's funds. The 
Department is not obligated to proceed with any action pertaining to any Applications which are 
received, and may decide it is in the Department's best interest to refrain from pursuing any 
selection process. The Department reserves the right to negotiate individual elements of any 
Application.  

§20.7.Household Eligibility Requirements  

(a) The method used to determine Annual Income will be provided in the Program Rule or NOFA.  

(b) Households must occupy the Single Family Housing Unit as their Principal Residence for a 
period of time as established by the Program Rule or NOFA.  

§20.8. Single Family Housing Unit Eligibility Requirements 

(a) A Single Family Housing Unit to be acquired or constructed with Department funds must be 
located in the State of Texas, and must have good and marketable title at the closing of any 
Mortgage Loan.  

(b) Real property taxes assessed on an owner-occupied Single Family Housing Unit must be current 
(including prior years) or the Household must be satisfactorily participating in an approved payment 
plan with the taxing authority, must qualify for an approved tax deferral plan or has received a valid 
exemption from real property taxes.  

(c) An owner-occupied Single Family Housing Unit must not be encumbered with any liens which 
impair the good and marketable title. The Department will require the owner to be current on any 
existing Mortgage Loans or home equity loans prior to assistance.  

§20.9. General Administration and Program Requirements  

(a) Costs incurred by Administrator for travel, including costs of lodging, other subsistence, and 
incidental expenses, shall be considered reasonable and allowable only to the extent such costs do 



 
 

not exceed charges normally allowed by the U.S. General Services Administration (GSA) per diem 
rates at: http://www.gsa.gov/portal/category/21287.  

(b) Administrators must comply with all applicable local, state, and federal laws, regulations, and 
ordinances for procurement with single family Program funds.  

(c) In addition to Chapter 1, Subchapter B of this Title, Administrators receiving Federal funds must 
comply with all applicable state and federal rules, statutes, or regulations, involving accessibility 
including the Fair Housing Act, Section 504 of the Rehabilitation Act of 1973, Title II of the 
Americans with Disabilities Act, and the Architectural Barriers Act as well as state and local building 
codes that contain accessibility requirements; where local, state, or federal rules are more stringent, 
the most stringent rules shall apply.  

(d) Administrators receiving Federal funds must also comply with HUD's Affirmative Fair Housing 
Marketing and Limited English Proficiency Requirements and the Age Discrimination Act of 1975. 
Administrators receiving Federal funds must also have an Affirmative Fair Housing Marketing Plan.  

§20.10. Inspection Requirements for Construction Activities 

(a) New construction requirements.  

(1) A Certificate of Occupancy shall be issued prior to final payment for construction, as applicable. 
In instances where the local jurisdiction does not issue a Certificate of Occupancy for the Activity 
undertaken, the Administrator must provide to the Department documentation evidencing that the 
Single Family Housing Unit has passed all required building codes.  

(2) Applicant must demonstrate compliance with Texas Government Code §2306.514, 
"Construction Requirements for Single Family Affordable Housing," and other Program Rules.  

(b) Reconstruction requirements.  

(1) The initial inspection must identify all substandard conditions listed in TMCS along with any 
other health or safety concerns.  

(A) The initial inspection may be waived if the local building official certifies that the extent of the 
subject property's substandard conditions is beyond repair, or the property has been condemned.  

(B) A copy of the initial inspection report must be provided to the Department and to the 
Household.  

(C) All substandard conditions identified in the initial inspection report shall be addressed in the 
work write-up in adequate detail to document the need for Reconstruction.  

(2) A Certificate of Occupancy shall be issued prior to final payment for Reconstruction, as 
applicable. In instances where the local jurisdiction does not issue a Certificate of Occupancy for the 
Activity undertaken, the Administrator must obtain and provide to the Department documentation 
evidencing that the Single Family Housing Unit has passed all required building codes.  



 
 

(3) Applicant must demonstrate compliance with Texas Government Code §2306.514, 
"Construction Requirements for Single Family Affordable Housing," and other Program Rules.  

(c) Rehabilitation requirements.  

(1) The initial inspection must identify all substandard conditions listed in TMCS along with any 
other health and safety concerns.  

(A) A copy of the initial inspection report must be provided to the Department and to the 
Household.  

(B) All substandard conditions identified in the initial inspection report shall be addressed in the 
work write-up, scope of work or specifications in adequate detail to ensure that all substandard 
conditions are properly corrected.  

(2) Final inspections must document that all substandard and health and safety issues identified in 
the initial inspection have been corrected.  

(3) Administrators shall meet the applicable requirements of the TMCS. TMCS requirements may be 
waived only through the process provided in §20.16 of this Chapter.  

(d) Requirements for all construction activities.  

(1) Interim inspections of construction progress may be required to document a draw request, in the 
Program Rule, Program Manual, or NOFA.  

(2) Final inspections are required for all single family new construction, Reconstruction and 
Rehabilitation Activities. The inspection must document that Activity is complete; meets all 
applicable codes, requirements, zoning ordinances; and has no observed deficiencies related to 
health and safety standards.  

(A) Third party certification of compliance with Chapter 21, Minimum Energy Efficiency 
Requirements for Single Family Construction Activities, of this Title is required as applicable.  

(B) A copy of the final inspection report must be provided to the Department and to the 
Household.  

(C) The Certificate of Occupancy may serve as the final inspection if available and acceptable in the 
Program Rule, Program Manual, or NOFA.  

(D) All deficiencies noted on the inspector's report must be corrected prior to the final draw.  

(3) Correction of cosmetic issues, such as paint, wall texture, etc., will not be required to be 
corrected if acceptable to the Program as outlined in the Program Rule, Program Manual, or NOFA; 
or if utilizing a Self-Help construction Program.  

(e) Inspector Requirements.  



 
 

(1) Inspectors hired to verify compliance with this Chapter must meet Program requirements as 
outlined in the Program Rule, Program Manual, or NOFA, as applicable.  

(2) Within city limits and extraterritorial jurisdictions, municipal code inspectors shall conduct all 
inspections for local code requirements as applicable.  

(3) All non-municipal code inspectors shall conduct inspections using applicable construction 
standards prescribed by the Department.  

(4) All non-municipal code inspectors shall conduct inspections using approved and prescribed 
inspections forms and checklists, as applicable.  

(f) The Department reserves the right to reject any inspection report if, in its sole determination, the 
report does not accurately represent the property conditions or if the inspector does not meet 
Program requirements. All related construction costs in a rejected inspection report may be 
disallowed until the deficiencies are adequately cured.  

(g) Single Family Housing Units participating in the Colonia Self-Help Center Program and receiving 
utility connections only are exempt from compliance with this Chapter.  

§20.11. Survey Requirements for Acquisition Activities  

(a) A survey sufficient to induce a Title Company to issue a Title Insurance policy without the 
standard survey exception is required for single family acquisition where the Department is a lien 
holder and the Program funds are used for construction or purchase because:  

(1) the Rehabilitation project is enlarging the footprint; or  

(2) the project is Reconstruction or new construction or purchase of an existing home.  

(b) If allowed by the Program Rules or NOFA, existing surveys for acquisition only activities may be 
used if the Owner certifies that no changes were made to the footprint of any building or structure, 
or to any improvement on the Single Family Housing Unit, and the Title Company accepts the 
certification and survey.  

(c) The Department reserves the right to determine the survey requirements on a per project basis if 
additional survey requirements would, at the sole discretion of the Department, benefit the project.  

§20.12. Insurance Requirements for Acquisition Activities  

(a) Title Insurance requirements. A Mortgagee's Title Insurance Policy is required for all non-
conforming Department Mortgage Loans as required by the Program Rules or NOFA, exclusive of 
Mortgage Loans financed with mortgage revenue bonds or through the Taxable Mortgage Program. 
The title insurance must be written by a title insurer licensed or authorized to do business in the 
jurisdiction where the Single Family Housing Unit is located. The policy must be in the amount of 
the Mortgage Loan. The mortgagee named shall be: "Texas Department of Housing and 
Community Affairs."  



 
 

(b) Title Reports.  

(1) Title reports may be provided in lieu of title commitments only for grants when title insurance is 
not available. Title reports shall be required when the grant funds exceed $20,000.  

(2) The preliminary title report may not be older than allowed by the Program Rule or NOFA.  

(3) Liens, or any other restriction or encumbrances that impair good and marketable title must be 
cleared on or before closing of the Department's transaction.  

(c) Builder's Risk (non-reporting form only) is required where construction funds in excess of 
$20,000.00 for a Single Family Housing Unit is being financed and/or advanced by the Department. 
At the end of the construction period, the binder must be endorsed to remove the "pending 
disbursements" clause.  

(d) Hazard Insurance.  

(1) The hazard insurance provisions are not applicable to HOME Program activities unless required 
in the Program Rule or NOFA.  

(2) If Department funds are provided in the form of a Mortgage Loan, then:  

(A) the Department requires property insurance for fire and extended coverage;  

(B) Homeowner's policies or package policies that provide property and liability coverage are 
acceptable. All risk policies are acceptable;  

(C) the amount of hazard insurance coverage at the time the Mortgage Loan is funded should be no 
less than 100 percent of the current insurable value of improvements; and  

(D) the Department should be named as a loss payee and mortgagee on the hazard insurance policy.  

(e) Flood insurance must be maintained for all structures located in special flood hazard areas as 
determined by the U.S. Federal Emergency Management Agency (FEMA).  

(1) A Household may elect to obtain flood insurance even though flood insurance is not required. 
However, the Household may not be coerced or required to obtain flood insurance unless it is 
required in accordance with this section.  

(2) Evidence of insurance, as required in this Chapter, must be obtained prior to Mortgage Loan 
funding. A one year insurance policy must be paid and up to two (2) months of reserves may be 
collected at the closing of the Mortgage Loan. The Department must be named as loss payee on the 
policy.  

§20.13. Loan, Lien and Mortgage Requirements for Activities with Acquisition  



 
 

(a) The requirements in this section shall apply to Nonconforming Mortgage Loans for Activities 
with acquisition of real property, unless otherwise provided in the Program Rule, NOFA or 
Program guidelines.  

(b) The fee requirements described in paragraphs (1) - (3) of this subsection apply to 
Nonconforming Mortgage Loans:  

(1) Allowable expenses are restricted to reasonable third party fees.  

(2) Fees charged by third party Mortgage lenders are limited to the greater of 2 percent of the 
Mortgage Loan amount or $3,500, including but not limited to origination, Application, and/or 
underwriting fees.  

(3) Fees paid to other parties that are supported by an invoice and reflected on the HUD-1 will not 
be included in the limit.  

(c) Maximum Debt Ratio. The total debt-to-income ratio may not exceed 45 percent. A borrower's 
spouse who does not apply for the Mortgage Loan will be required to execute the information 
disclosure form and the deed of trust as a "non-purchasing" spouse. The "non-purchasing" spouse 
will not be required to execute the note. For credit underwriting purposes all debts and obligations 
of both the borrower and the "non-purchasing" spouse will be considered in the borrower's total 
debt-to-income ratio.  

(d) The Department reserves the right to deny assistance in the event that the senior lien conditions 
are not to the satisfaction of the Department, as outlined in the Program Rule or NOFA.  

(e) Lien position requirements.  

(1) A Mortgage Loan made by the Department shall be secured by a first (1st) lien on the real 
property if the Department's Mortgage Loan is the largest Mortgage Loan secured by the real 
property; or  

(2) The Department may accept a Parity Lien position if the original principal amount of the 
leveraged Mortgage Loan is equal to or greater than the Department's Mortgage Loan; or  

(3) The Department may accept a subordinate lien position if the original principal amount of the 
leveraged Mortgage Loan is at least $1,000 or greater than the Department's Mortgage Loan. 
However liens related to other subsidized funds provided in the form of grants and non-amortizing 
Mortgage Loan, such as deferred payment or Forgivable Loans, must be subordinate to the 
Department's payable Mortgage Loan.  

(4) A subordinate Mortgage Loan may be re-subordinated, at the discretion of the Department, and 
as provided in the Program Rules or NOFA.  

(f) Escrow Accounts.  

(1) An escrow account must be established if:  



 
 

(A) the Department holds a first lien Mortgage Loan which is due and payable on a monthly basis to 
the Department; or  

(B) the Department holds a subordinate Mortgage Loan and the first lien lender does not require an 
escrow account, the Department may require an escrow account to be established.  

(2) If an escrow account held by the Department is required under one of the provisions described 
in this subsection, then the provisions described in subparagraphs (A) - (F) of this paragraph are 
applicable:  

(A) The borrower must contribute monthly payments to cover the anticipated costs of real estate 
taxes, hazard and flood insurance premiums, and other related costs as applicable;  

(B) Escrow reserves shall be calculated based on land and completed improvement values;  

(C) The Department may require up to two (2) months of reserves for hazard and/or flood 
insurance and property taxes to be collected at the time of closing to establish the required Escrow 
account;  

(D) In addition, the Department may also require that the property taxes be prorated at the time of 
closing and those funds be deposited with the Department;  

(E) The borrower will be required to deposit monthly funds to an escrow account with the 
Mortgage Loan servicer in order to pay the taxes and insurance. This will ensure that funds are 
available to pay for the cost of real estate taxes, insurance premiums, and other assessments when 
they come due; and  

(F) These funds are included in the borrower's monthly payment to the Department or to the 
servicer. The Department will establish and administer the escrow accounts in accordance with the 
Real Estate Settlement and Procedures Act of 1974 (RESPA) if applicable.  

(g) Requirements for Administrators and individuals originating Nonconforming loans for the 
Department.  

(1) Any Administrator or staff member of an Administrator that is not exempt must be properly 
licensed as a Residential Mortgage Loan Originator.  

(A) The Department reserves the right to reject any loan application originated by an Administrator 
or individual that is not properly licensed.  

(B) The Department will not reimburse any expenses related to a rejected loan application received 
from an Administrator or individual that is not properly licensed.  

(2) Only Administrators approved by the Department may issue Loan Estimates for loans made by 
the Department.  



 
 

(A) The Department reserves the right to reject any Loan Application and Loan Estimate submitted 
by an Administrator that has not received Department approval because the loan product as 
disclosed is not offered or the borrower does not qualify for that loan product.  

(B) The Department will not reimburse any expenses related to a Loan Estimate or Application 
received from an Administrator that does not have Department approval.  

(3) Only Administrators approved by the Department may issue Closing Disclosures for loans made 
by the Department.  

(A) The Department reserves the right to reject any Closing Disclosure issued by an Administrator 
or Title Company without Department approval.  

(B) The Department reserves the right to refuse to fund a loan with a Closing Disclosure that does 
not have Department approval.  

§20.14. Amendments and Modifications to Written Agreements and Contracts  

(a) The Department, acting by and through its Executive Director or his/her designee, may 
authorize, execute, and deliver amendments to any written Agreement or Contract that is not a 
Household Commitment Contract, provided that the requirements of this section are met.  

(1) Time extensions. The Executive Director or his/her designee may grant up to a cumulative 
twelve (12) months extension to the end date of any Contract unless otherwise indicated in the 
Program Rules or NOFA. Any additional time extension granted by the Executive Director shall 
include a statement by the Executive Director identifying the unusual, non-foreseeable or 
extenuating circumstances justifying the extension. If more than a cumulative twelve (12) months of 
extension is requested and the Department determines there are no unusual, non-foreseeable, or 
extenuating circumstances, it will be presented to the Board for approval, approval with revisions, or 
denial of the requested extension.  

(2) Award or Contract Reductions. The Department may decrease an award for any good cause 
including but not limited to the request of the Administrator, insufficient eligible costs to support 
the award, or failure to meet deadlines or benchmarks.  

(3) Changes in Household. Reductions in Contractual deliverables and Households shall require an 
amendment to the Contract. Increases in Contractual deliverables and Households that do not shift 
funds, or cumulatively shift less than 10 percent of total award or Contract funds, shall be completed 
through an amendment to the Contract at the discretion of the Department.  

(4) Increases in Award and Contract Amounts.  

(A) For a specific single family Program's Contract, the Department can award a cumulative increase 
of funds up to the greater of 25 percent of the original award amount or $50,000.  



 
 

(B) Requests for increases in funding will be evaluated by the Department on a first-come, first-
served basis to assess the capacity to manage additional funding, the demonstrated need for 
additional funding and the ability to expend the increase in funding within the Contract period.  

(C) The requirements to approve an increase in funding shall include, at a minimum, Administrator's 
ability to continue to meet existing deadlines, benchmarks and reporting requirements.  

(D) Funding may come from Program funds, Deobligated funds or Program income.  

(E) Qualifying requests will be recommended to the Executive Director or his/her designee for 
approval.  

(F) The Board must approve requests for increase in Program funds in excess of the cumulative 25 
percent or $50,000 threshold.  

(5) The single family Program's Director may approve Contract budget modifications provided the 
guidelines described in paragraphs (1) - (4) of this subsection are met:  

(A) funds must be available in a budget line item;  

(B) the budget change(s) are less than 10 percent of the total Contract's budget;  

(C) if units or activities are desired to be increased, but funds must be shifted from another budget 
line item in which units or activities from that budget line item have been completed, a Contract 
amendment will only be necessary if the cumulative budget changes exceed 10 percent of the 
Contract amount; and  

(D) the cumulative total of all Contract's budget modifications cannot exceed 10 percent of the total 
Contract's budget amount.  

(E) If these guidelines are not met, an amendment to the Contract will be required.  

(b) The Department may terminate a Contract in whole or in part if the Administrator does not 
achieve performance benchmarks as outlined in the Contract or NOFA or for any other reason in 
the Department's reasonable discretion.  

(c) In all instances noted in this section, where an expected Mortgage Loan transaction is involved, 
Mortgage Loan documents will be modified accordingly at the expense of the 
Administrator/borrower.  

§20.15. Compliance and Monitoring  

(a) The Department will perform monitoring of single family Program Contracts and Activities in 
order to ensure that applicable requirements of federal laws and regulations, and state laws and rules 
have been met, and to provide Administrators with clear communication regarding the condition 
and operation of their Contracts and Activities so they understand clearly, with a documented 
record, how they are performing in meeting their obligations.  



 
 

(1) The physical condition of assisted properties and Administrator's documented compliance with 
contractual and program requirements may be subject to monitoring.  

(2) The Department may contract with an independent third party to monitor an Activity for 
compliance with any conditions imposed by the Department in connection with the award of any 
Department funds, and appropriate state and federal laws.  

(b) If an Administrator has Contracts for more than one single family Program, or other programs 
through the Department or the State, the Department may, at its discretion, coordinate monitoring 
of those programs with monitoring of single family Contracts under this chapter.  

(c) In general, Administrators will be scheduled for monitoring based on federal or state monitoring 
requirements, or a risk assessment process including but not limited to: the number of Contracts 
administered by the Administrator, the amount of funds awarded and expended, the length of time 
since the last monitoring, findings identified during previous monitoring, issues identified through 
the submission or lack of submission of a single audit, complaints, and reports of fraud, waste 
and/or abuse. The risk assessment will also be used to determine which Administrators will have an 
onsite review and which may have a desk review.  

(d) The Department will provide an Administrator with written notice of any upcoming onsite or 
desk monitoring review, and such notice will be given to the Administrator by email to the 
Administrator's chief executive officer at the email address most recently provided to the 
Department by the Administrator. In general, a thirty (30) day notice will be provided. However, if a 
credible complaint of fraud or other egregious noncompliance is received the Department reserves 
the right to conduct unannounced monitoring visits, or provide a shorter notice period. It is the 
responsibility of the Administrator to maintain current contact information with the Department for 
the organization, key staff members, and governing body.  

(e) Upon request, Administrators must make available to the Department all books and records that 
the Department determines are reasonably relevant to the scope of the Department's review, along 
with access to assisted properties.  

(f) Post Monitoring Procedures. After the review, a written monitoring report will be prepared for 
the Administrator describing the monitoring assessment and any corrective actions, if applicable. 
The monitoring report will be emailed to the Administrator. Issues of concern over which there is 
uncertainty or ambiguity may be discussed by the Department with the staff of cognizant agencies 
overseeing federal funding.  

(g) Administrator Response. If there are any findings of noncompliance requiring corrective action, 
the Administrator will be provided a thirty (30) day corrective action period, which may be extended 
for good cause. In order to receive an extension, the Administrator must submit a written request to 
the Chief of Compliance within the corrective action period, stating the basis for good cause that the 
Administrator believes justifies the extension. In general, the Department will approve or deny the 
extension request within three (3) business days. Failure to timely respond to a corrective action 
notice and/or failure to correct all findings will be taken into consideration if the Administrator 
applies for additional funding and may result in suspension of the Contract, referral for 
administrative penalties, or other action under this Title.  



 
 

(h) Monitoring Close Out. After the end of the corrective action period, a close out letter will be 
issued to the Administrator. If the Administrator supplies evidence establishing continual 
compliance that negates the finding of noncompliance, the issue of noncompliance will be 
rescinded. If the Administrator's response satisfies all findings and concerns noted in the monitoring 
letter, the issue of noncompliance will be noted as resolved. In some circumstances, the 
Administrator may be unable to secure documentation to resolve a finding. In those instances, if 
there are mitigating circumstances, the Department may note the finding is not resolved but may 
close the issue with no further action required. If the Administrator's response does not correct all 
findings noted, the close out letter will identify the documentation that must be submitted to correct 
the issue. Results of monitoring findings may be reported to the Executive Awards and Review 
Advisory Committee for consideration relating to previous participation.  

(i) Options for Review. If, following the submission of corrective action documentation, 
Compliance staff continues to find the Administrator in noncompliance, the Administrator may 
request or initiate review of the matter using the following options, where applicable:  

(1) If the issue is related to a program requirement or prohibition Administrators may contact an 
applicable federal program officer for guidance or request that the Department contact applicable 
federal program officer for guidance without identifying the Administrator.  

(2) If the issue is related to application of a provision of the Contract or a requirement of the Texas 
Administrative Code, or the application of a provision of an OMB Circular, the Administrator may 
request review by the Department's Compliance Committee, as set out in paragraph (l) of this 
subsection.  

(3) Administrators may request Alternative Dispute Resolution (ADR). An Administrator may send 
a proposal to the Department's Dispute Resolution Coordinator to initiate ADR pursuant to §1.17 
of this title.  

(j) If Administrators do not respond to a monitoring letter or fail to provide acceptable evidence of 
timely compliance after notification of an issue, the matter will be reported to the Department's 
Enforcement Committee for consideration of administrative penalties, full or partial cost 
reimbursement, or suspension.  

(k) Administrators must provide timely response to corrective action requirements imposed by other 
agencies. Administrator records may be reviewed during the course of monitoring or audit of the 
Department by HUD, the Office of the Inspector General, the State Auditor's Office or others. If a 
finding or concern is identified during the course of a monitoring or audit by another agency, the 
Administrator is required to provide timely action and response within the conditions imposed by 
that agency's notice.  

(l) Compliance Committee.  

(1) The Compliance Committee is a committee of three (3) to five (5) persons appointed by the 
Executive Director. The Compliance Committee is established to provide independent review of 
certain compliance issues as provided by this section. Staff from the Legal and the Compliance 



 
 

Divisions will not be appointed to the committee, but may be available as a resource to the 
Committee.  

(2) Informal discussion with Compliance staff. If the Administrator has questions or disagreements 
regarding any compliance issues, they should first try to resolve them by discussing them with the 
Compliance staff, including, as needed, the Chief of Compliance.  

(3) Informal discussion with the Compliance Committee. An Administrator may request an informal 
meeting with the Compliance Committee if the informal discussion with the Compliance staff did 
not resolve the issue.  

(4) Compliance Committee Process and Timeline:  

(A) At any time, the Administrator may call or request an informal conference with the Compliance 
staff and/or the Chief of Compliance.  

(B) If a call or an informal conference with the Compliance staff does not result in a resolution of 
the issue, the Administrator may, within thirty (30) days of the call or informal conference with 
Compliance staff, request a meeting with the Compliance Committee.  

(C) If timely requested in accordance with this section, the Compliance Committee will hold an 
informal conference with the Administrator. An Administrator should not offer evidence, 
documentation, or information to the Compliance Committee that was not presented to Compliance 
staff during the informal staff conference. If additional information is offered, the Compliance 
Committee may disallow the information or refer the matter back to Compliance staff to allow 
review of the additional information prior to any consideration by the Compliance Committee.  

(D) If a meeting with the Compliance Committee does not result in a resolution, matters related to a 
compliance requirement, other than those required by federal regulation, may be appealed in 
accordance with appeal rights described in Chapter 1 of this Title.  

§20.16. Waivers and Appeals  

(a) Appeal of Department staff decisions or actions will follow requirements in Program Rules, 
NOFA, and Chapter 1 or Chapter 2 of this Title, as applicable.  

(b) Waiver of Texas Minimum Construction Standards.  

(1) Waiver may be requested if a legal or factual reason makes compliance with provisions of TMCS 
impossible.  

(2) Waivers must be approved prior to the commencement of Rehabilitation work.  

(3) Lack of adequate initial inspection is not a valid basis for a waiver.  

(4) Waiver requests must be made in writing, specifically identify the grounds for a waiver, and 
include all necessary documentation to support the request.  



 
 

(5) Each request will be reviewed by Department staff with sufficient knowledge of the construction 
process to render an opinion on the validity of the request. The staff opinion will be provided to the 
Executive Director or his/her designee, along with the original request and the supporting 
documents.  

(6) On or before the fourteenth business day after receipt of the request by the Department, the 
Executive Director or his/her designee will approve or disapprove the request, and provide written 
notice to the Administrator.  

(7) Appeal of the Executive Director's decision will follow the Staff Appeal process provided in 
Chapter 1 of this Title.  
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TDHCA Outreach Activities, October 2015 
A compilation of activities designed to increase the awareness of TDHCA programs and services or 

increase the visibility of the Department among key stakeholder groups and the general public 
 
Event Location Date Division Purpose 
First Thursday Income Eligibility 
Training 

Austin Oct 1 Compliance Training 

Amy Young Barrier Removal 
Program Administrator Workshop 

Fort Worth Oct 8 Housing Trust Fund Training 

Amy Young Barrier Removal 
Program Administrator Workshop 

Fort Worth Oct 9 Housing Trust Fund Training 

QAP and Multifamily Rules 
Resource Meeting 

Austin Oct 9 Asset Management, 
Multifamily Finance, Real 
Estate Analysis 

Roundtable 

Southwestern Affordable Housing 
Management Association 
Conference and Trade Show 

San Antonio Oct 14 Compliance Presentation 

Austin Habitat for Humanity/ 
Disaster Homeowner 
Rehabilitation Assistance 

Austin Oct 14 HOME Training 

Austin Board of Realtors Realty 
Roundup 

Austin Oct 14 Homeownership Exhibitor 

Texas Interagency Council for the 
Homeless Meeting 

Austin Oct 14 Housing Resource Center Host, 
Participant 

Amy Young Barrier Removal 
Program Administrator Workshop 

El Paso Oct 15 Housing Trust Fund Training 

Texas Conference on Ending 
Homelessness/Ending Veteran 
Homelessness 

Corpus 
Christi 

Oct 15 Community Affairs, 
Housing Resource Center 

Participant  

Promoting Independence Advisory 
Committee Meeting 

Austin Oct 15 Housing Resource Center Participant 

Amy Young Barrier Removal 
Program Administrator Workshop 

El Paso Oct 16 Housing Trust Fund Training 

Texas Bootstrap Loan Program 
Workshop for Nonprofits 

Dallas Oct 20 Office of Colonia 
Initiatives 

Training 

Grand Re-Opening/Prairie Village El Campo Oct 20 External Affairs Remarks, 
Participant 

Realtor Training/Houston 
Association of Realtors 

Houston Oct 20 Homeownership Training 

Housing and Health Services 
Coordination Council Meeting 

Austin Oct 21 Housing Resource Center Host, 
Participant 

Disability Advisory Workgroup Austin Oct 21 Housing Resource Center Host 
Homebuyer Fair/Corpus Christi 
Association of Realtors 

Corpus 
Christi 

Oct 24 Homeownership Exhibitor 

State Independent Living Council 
Meeting 

Austin Oct 24-
25 

Housing Resource Center Participant 

Texas Bootstrap Loan Program 
Workshop for Nonprofits 

Austin Oct 27 Office of Colonia 
Initiatives 

Training 

TAA/Housing Tax Credit Program 
Training 

Austin Oct 27 Compliance Training 



Event Location Date Division Purpose 
Housing and Homebuyer Fair Port Lavaca Oct 27 Policy & Public Affairs Presentation 
TAA/Housing Tax Credit Program 
Compliance Roundtable 

Austin Oct 28 Compliance Roundtable 

Housing Subcommittee 
Meeting/Intellectual and 
Developmental Disabilities System 
Redesign Advisory Council 

Austin Oct 28 Housing Resource Center Participant 

Texas Bootstrap Loan Program 
Workshop for Nonprofits 

Houston Oct 29 Office of Colonia 
Initiatives 

Training 

 
Internet Postings of Note, October 2015 

A list of new or noteworthy documents posted to the Department’s website  
 

Texas Interagency Council for the Homeless: Homeless Veterans Study — adding page to TDHCA’s 
website detailing advisory committee’s planned study required by Senate Bill 1580, 84thTexas Legislature, Regular Session:  
www.tdhca.state.tx.us/tich/index.htm  
 
Draft 2016 State of Texas Consolidated Plan: One-Year Action Plan for Public Comment — reporting on 
the intended use of funds received by the state from HUD for the HOME, ESG, CDBG, and HOPWA programs in Fiscal 
Year 2016:  
www.tdhca.state.tx.us/board/meetings.htm  
 
Proposed Property Standards for HOME Multifamily for Public Comment — specifying exterior 
construction, electrical, kitchen/bathroom, adaptable design, energy efficiency and other standards for multifamily developments 
funded through the Department’s HOME Program:   
www.tdhca.state.tx.us/multifamily/nofas-rules.htm  
 
2015 Emergency Solutions Grant Program: Contract Implementation Webinars for New and 
Returning Subrecipients — making available recent training video presentations addressing eligible activities, match 
requirements, environmental requirements, monitoring process, and several other pertinent topics: 
www.tdhca.state.tx.us/community-affairs/esgp/guidance-solutions.htm  
 
Eligible Census Tracts: 2016 Texas Bootstrap Loan Program 2/3 Set-Aside — detailing census tracts with a 
median household income not greater than 75 percent of the median state household income for eligibility purposes:   
www.tdhca.state.tx.us/oci/bootstrap.htm  
 
List of Approved Market Analysts — listing third-party professionals approved by the Department to provide 
comprehensive studies of the housing needs of low-income individuals in the area to be served by a proposed tax credit property:   
www.tdhca.state.tx.us/rea/approved-analysts.htm  
 
2016 75-Day Deadline for Outstanding Documentation— listing deadlines by which time developers applying for 
4% Housing Tax Credits and Bond financing must submit specific documentation supporting the application:  
www.tdhca.state.tx.us/multifamily/apply-for-funds.htm  
 
Purchasing: No Bid Contracts —detailing all no-bid contracts held by the Department in response to Governor Abbott's 
call for increased transparency with state contracts:  
www.tdhca.state.tx.us/purchasing/vendors.htm  
 

http://www.tdhca.state.tx.us/tich/index.htm
http://www.tdhca.state.tx.us/board/meetings.htm
http://www.tdhca.state.tx.us/multifamily/nofas-rules.htm
http://www.tdhca.state.tx.us/community-affairs/esgp/guidance-solutions.htm
http://www.tdhca.state.tx.us/oci/bootstrap.htm
http://www.tdhca.state.tx.us/rea/approved-analysts.htm
http://www.tdhca.state.tx.us/multifamily/apply-for-funds.htm
http://www.tdhca.state.tx.us/purchasing/vendors.htm


2015 Community Services Block Grant Program: Service Providers— listing agencies currently administering 
CSBG contracts by agency name, city, chief executive, primary contact, and service area:   
www.tdhca.state.tx.us/community-affairs/csbg/index.htm  

http://www.tdhca.state.tx.us/community-affairs/csbg/index.htm


2b 



BOARD REPORT ITEM

BOND FINANCE DIVISION

NOVEMBER 12, 2015

Report on the Closing of the Department’s 2015 Series A Single Family Mortgage Revenue
Refunding Bonds and 2015 Series B Single Family Mortgage Revenue Bonds.

BACKGROUND

The financing team for this transaction included George K. Baum & Company and Kipling Jones &
Co., Financial Advisors; Bracewell & Giuliani LLP, Bond Counsel; McCall, Parkhurst & Horton,
L.L.P., Disclosure Counsel; Morgan Stanley, Senior Managing Underwriter; and Estrada Hinojosa &
Company Inc., Ramirez & Co., Inc., and RBC Capital Markets, Co-Managing Underwriters.

Initial authorization to begin this bond issuance was granted by the Board on May 7, 2015.  On
September 3, 2015, the Board approved the issuance of the Department’s Single Family Mortgage
Revenue Refunding Bonds, 2015 Series A (Taxable) and Single Family Mortgage Revenue Bonds,
2015 Series B (collectively, the “2015 Bonds”).  This issue priced October 15, 2015 and closed
October 29, 2015.

Pricing Results

The Department issued $33,825,000 Single Family Mortgage Revenue Refunding Bonds, 2015 Series
A (Taxable) maturing September 1, 2039, at a 3.20% fixed interest rate.  These bonds refunded the
Department’s Single Family Variable Rate Mortgage Revenue Bonds, Series 2006H; in conjunction
with this refunding, the Department terminated the 2006H Swap and the related liquidity facility
provided by the Texas Comptroller of Public Accounts.

The Department issued $19,870,000 Single Family Mortgage Revenue Bonds, 2015 Series B
maturing March 1, 2046, at a fixed tax-exempt interest rate of 3.125%.  Proceeds of these bonds
were used to assist 143 first-time homebuyers with the purchase of their first home; almost $1.1
million in down payment and closing cost assistance was provided.
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BOARD REPORT ITEM 

HOME PROGRAM DIVISION 

NOVEMBER 12, 2015 

 
Status Report on HOME Program. 
 
 

BACKGROUND 
 
Staff is providing the Board with information on HOME Investment Partnerships Program (“HOME”) 
activity since State Fiscal Year 2012 to provide perspective on trends of HOME fund usage. The tables on 
the second page of this report show Program funds (awarded and drawn) and HOME units produced, by 
activity type and for the program overall from State Fiscal Year 2012 through State Fiscal Year 2015.  
 
Highlights of this report include: 
 

 The state of Texas HOME Program administered by the Texas Department of Housing and 
Community Affairs (“TDHCA”) currently receives approximately $21 million per year, which is the 
third largest HOME allocation in the nation, right behind California and New York City. 
 

 The tables in this report reflect HOME activity that occurred within State Fiscal Years 2012 through 
2015, and includes funding from annual HOME allocations, program income, and previously 
deobligated HOME funds.  The HOME annual allocation administered by TDHCA has been 
steadily declining since the 2011 HOME annual allocation of approximately $40 million.  
 

 Although the current allocation is now only approximately $21 million, TDHCA awarded slightly 
more than $40 million in state fiscal year 2015, an amount that is roughly equivalent to the 2011 
HOME annual allocation, through the release of program income received from prior year 
allocations and our ability to reprogram HOME deobligated funding. The amount awarded in 2015 
was less than the amount awarded in the previous three state fiscal years as a result of the declining 
HOME allocation. 
 

 TDHCA’s flexibility to reprogram HOME funds will be limited in the coming years as a result of a 
change to the U.S. Department of Housing and Urban Development’s (“HUD”) method of grant 
accounting. Beginning with the 2015 HOME allocation, there is an increased possibility that HOME 
funds may be required to be returned to HUD for redistribution. 



SFY Awarded Drawn Units SFY Awarded Drawn Units

2012 48,535,226.17$         48,283,230.22$         1269 2012 562,513.19$               562,513.19$               6

2013 70,541,572.23$         70,159,028.14$         1619 2013 768,070.85$               768,070.85$               8

2014 49,366,977.68$         48,043,386.60$         1086 2014 863,030.18$               863,030.18$               9

2015 40,270,823.21$         18,963,282.58$         774 2015 553,135.00$               83,397.79$                 5

SFY Awarded Drawn Units SFY Awarded Drawn Units

2012 3,870,331.00$           3,869,835.00$           478 2012 3,063,057.10$           3,063,057.10$           174

2013 4,762,243.35$           4,760,925.35$           566 2013 3,741,713.79$           3,741,713.79$           174

2014 3,956,785.44$           3,668,819.54$           456 2014 1,606,403.50$           1,606,403.50$           50

2015 3,140,166.84$           1,469,973.30$           333 2015 2,026,579.25$           1,102,148.49$           29

SFY Awarded Drawn Units SFY Awarded Drawn Units

2012 20,176,305.88$         20,176,305.88$         266 2012 20,863,019.00$         20,611,519.05$         345

2013 31,710,692.24$         31,710,692.24$         390 2013 29,558,852.00$         29,177,625.91$         481

2014 18,404,004.56$         18,274,234.61$         218 2014 24,536,754.00$         23,630,898.77$         353

2015 15,715,942.12$         5,813,046.81$           172 2015 18,835,000.00$         10,494,716.19$         235

Tenant‐Based Rental Assistance

Multifamily Development

Total HOME Awarded & Drawn Single Family New Construction/Redevelopment

Single Family Rehabilitation/Reconstruction

Homebuyer & Homebuyer/Home Rehabilitation Assistance (HBA & CFD)
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Units

100

200

300

400

500

600
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2012 2013 2014 2015
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Units
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BOARD ACTION REQUEST 

SINGLE FAMILY OPERATIONS & SERVICES 

NOVEMBER 12, 2015 

 
 
Report regarding the 2016-2017 Housing Trust Fund Biennial Plan.  
 
 

BACKGROUND 
 

On July 16, 2015, the Board of the Texas Department of Housing and Community Affairs adopted 
the 2016-2017 Housing Trust Fund (“HTF”) Biennial Plan.  During the Regular Session of the 84th 
Legislature, the Department was appropriated funding for the HTF in the amount of $12,011,476 
for the 2016-2017 Biennium.  The Plan described the use of funds and the balances available for 
each HTF program. 
 
The Plan stated that: 

"The Department annually receives loan repayments and accrued interest that contribute to 
the HTF. Rider 8 of the GAA strategy A.1.3, clarifies that an estimated $2,200,000 per year in 
interest earnings and loan repayments are included in funds appropriated each year under the 
HTF. 

 

 FY2016 FY2017 Total Biennium 

Total Annual Appropriation $5,969,488 $6,041,988 $12,011,476 

 

Rider 15 of the GAA requires that: 
'Out of funds appropriated above, in Strategy A.1.3, Housing Trust Fund, the Texas 
Department of Housing and Community Affairs shall establish an Interagency Contract 
to provide 10 percent, not to exceed $4,300,110 for the 2016-17 biennium ($4,200,110 
for grants and $100,000 for administration), to the appropriate fund or account with the 
Texas Veterans' Commission for the purpose of administering a Veterans Housing 
Assistance Program that will assist Texas veterans and their families in obtaining, 
maintaining or improving housing.' " 
 



2016-2017 Biennial Funds for Housing Trust Fund 

Use of Funds Amount 

Total Biennial Appropriation $12,011,476 

Less 10% for Texas Veterans Commission for a Veterans Housing 
Assistance Program ($1,201,148) 

Less 10% Administration for TDHCA ($1,081,033) 

Net Balance Available for TDHCA Programming $9,729,295 

Less $3M/year for Texas Bootstrap Program* ($6,000,000) 

Less $1,614,647/year for Amy Young Barrier Removal Program ($3,229,295) 

Less $250,000/year for Contract for Deed Conversion Assistance 
Grants ($500,000) 

Total Remaining to be Programmed $0 
*Per Section 2306.7581 (a-1) of the Texas Government Code, at least $3,000,000 each state fiscal year is required.    
 
 
However, after further review, staff has realized that the figure used as the basis to calculate the 10% 
for the Texas Veterans Commission (“TVC”) incorrectly included appropriated receipts that were 
placed in the HTF funding strategy for the purpose of TDHCA administrative support.  
Calculations for the TVC transfer should have been based strictly on General Revenue funding 
amounts—i.e., not including the appropriated receipts—as reflected in the General Appropriations 
Act for the 2016-2017 Biennium. 
 
On October 2, 2015, the Department and the TVC proceeded with the execution of the 
Memorandum of Understanding that provides for the correct transfer of $1,179,250 from the 
Department to TVC from the 2016-2017 HTF appropriation.  To ensure accuracy and consistency 
among documents, the Department will update the above tables for the Plan accordingly, as follows: 
 

 FY2016 FY2017 Total Biennium 

Total Annual General Revenue 
Appropriation  

$5,969,488 

$5,860,000 

$6,041,988 

$5,932,500 

$12,011,476 

$11,792,500 
 



 

2016-2017 Biennial Funds for Housing Trust Fund 

Use of Funds Amount 

Total General Revenue Biennial Appropriation $12,011,476 

$11,792,500 

Less 10% for Texas Veterans Commission for a Veterans Housing 
Assistance Program 

($1,201,148) 

($1,179,250) 

Less 10% Administration for TDHCA 

($1,081,033) 

($1,061,325) 

Net Balance Available for TDHCA Programming 

$9,729,295 

$9,551,925 

Less $3M/year for Texas Bootstrap Program* ($6,000,000) 

Less $1,614,647 $1,525,962.50/year for Amy Young Barrier Removal 
Program 

($3,229,295) 

($3,051,925) 

Less $250,000/year for Contract for Deed Conversion Assistance 
Grants ($500,000) 

Total Remaining to be Programmed $0 
*Per Section 2306.7581 (a-1) of the Texas Government Code, at least $3,000,000 each state fiscal year is required.    
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 BOARD REPORT ITEM
FAIR HOUSING, DATA MANAGEMENT, & REPORTING

NOVEMBER 12, 2015

Report on Department’s Fair Housing Activities

In July 2015, the Executive Director created the Fair Housing, Data Management & Reporting (“FHDMR”)
Team under the direction of Brooke Boston, Deputy Executive Director.  This action merged two activity
areas – the Fair Housing section that had previously reported to the Chief of Staff, and the Program,
Planning, Policy and Metrics Section that had reported to Ms. Boston. With staff resources combined this
team is able to leverage its significant data management and reporting capacity to coordinate the
Department’s efforts in effectively implementing meaningful and substantive actions to affirmatively further
fair housing, while  continuing its many other data and reporting responsibilities. As part of the creation of
the FHDMR Team, the position of a Fair Housing Project Manager was established, and Suzanne Hemphill
has recently been selected as that Manager.

Below is a summary of each of the major fair housing related projects that are in various stages of research,
planning, and implementation.

Fair Housing Tracking Database
Staff continues to utilize the fair housing tracking database for all activities. As you may recall each effort to
affirmatively further fair housing (“AFFH”) is reflected as an action step and each action step links to one
or more of the Impediments identified in the 2013 Analysis of Impediments to Fair Housing Choice for the
State of Texas. When first designed the database was populated with the many efforts that had already been
implemented and incorporated in the Department’s rules and processes. Staff’s continued use reflects new
and evolving efforts as the Department proceeds.

Fair Housing Work Group
Several state agencies administer federal housing funding and share fair housing responsibilities or have
enforcement responsibilities. Representatives from each of the following agencies:  TDHCA, Texas
Department of Agriculture, Texas General Land Office, Texas Department of State Health Services, and
Texas Workforce Commission, continue to meet on a regular basis to discuss fair housing issues, discuss
rule and policy changes, and brainstorm new ideas to improve agency coordination and resource sharing.

Affirmatively Furthering Fair Housing Rule
On August 17, 2015, the United States Department of Housing and Urban Development (“HUD”) adopted
the Final Affirmatively Furthering Fair Housing Rule (“AFFH” or “the rule”) which governs what block
grant recipients of certain HUD funds (being those funds overseen by HUD’s Division of Community
Planning and Development (“CPD”))  and Public Housing Authorities funded under 42 U.S.C. §1437e must
do to affirmatively further fair housing and provides the tool by which they must identify those steps. Staff
is prepared to meet the requirements in the final AFFH rule.

The rule replaces the Analysis of Impediments (“AI”) to Fair Housing Choice with a new Assessment of
Fair Housing (“AFH”) tool. The AFH Tool uses HUD-generated data, and a significant community
participation process, to identify four main areas:

· Racially and ethnically concentrated areas of poverty
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· Patterns of integration and segregation
· Disparities in access to opportunity; and
· Disproportionate housing needs

The rule requires that Government entities that accept certain HUD funds take “meaningful actions, in
addition to combating discrimination, that overcome patterns of segregation and foster inclusive
communities free from barriers that restrict access to opportunity based on protected characteristics.” HUD
believes the duty to affirmatively further fair housing extends to all of the program participant’s activities
related to housing and community development, regardless of funding source. Meaningful actions “means
significant actions that are designed and can be reasonably expected to achieve a material positive change
that affirmatively furthers fair housing by, for example, increasing fair housing choice or decreasing
disparities in access to opportunity.”

The new process directly links the AFH tool and it’s identified goals with the jurisdiction’s HUD-required
program planning document (its Consolidated Plan or for a PHA, its 5-Year PHA Plan). Fair housing goals
and priorities from the AFH are expected to be incorporated into the actual programming and proposed use
of the HUD funds. The AFH tool will be phased in as Government entities that are HUD program
participants submit the Consolidated Plan or PHA Plan. HUD anticipates releasing the State AFH tool in
the fall and the first AFH tool is due to HUD from the State of Texas in May 2019. 1 Entities must follow
the current AI process until submitting an AFH .

Staff is creating informational resources related to the final AFFH rule. These documents will be added to
the fair housing webpage for use by subrecipients and government entities administering HUD funds.

Fair Housing Information and Resources Website Updates
Staff is collaborating to promote fair housing webinars conducted by Texas Workforce Commission.

Internal Resource for Program Policy Considerations
Fair housing staff is involved with numerous program policy discussions. Staff analyzed the existing QAP
and proposed scoring items, looking at the potential impact of opportunity index points. Staff researched
and contacted HUD for clarification on providing preferences in tenant selection criteria and proper wait
list maintenance.

1 Pending release of the state AFH tool.
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BOARD REPORT ITEM 

INTERNAL AUDIT DIVISION 

NOVEMBER 12, 2015 

 
Report of the Meeting of the Audit Committee 

 
 

REPORT ITEM 
 
Verbal report. 
 
 

BACKGROUND 
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BOARD REPORT ITEM 

ASSET MANAGEMENT 

NOVEMBER 12, 2015 

 
Report on Asset Management Issue 
 
 

REPORT ITEM 
 
 

Oral Presentation 
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BOARD ACTION REQUEST 

INTERNAL AUDIT DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion and Possible Action on approval of the Fiscal Year 2016 Internal Audit Work 
Plan. 

 
 

RECOMMENDED ACTION 
 

WHEREAS, the Texas Government Code § 2306.073 (b), the Internal Auditing Act and 
audit standards require the Department’s Governing Board to approve an annual audit work 
plan that outlines the internal audit projects planned for the fiscal year;  
 
NOW, therefore, it is hereby 
 
RESOLVED, the internal audit work plan for Fiscal Year 2016 is approved as presented. 
 
 

 
BACKGROUND 

 
The annual internal audit work plan is required by the Texas Government Code § 2306.073 (b), the Texas 
Internal Auditing Act (Texas Government Code Chapter 2102) and by the International Standards for the 
Professional Practice of Internal Auditing (Standards).  The plan is prepared by the internal auditor based on an 
agency-wide risk assessment as well as input from the Department’s Governing Board and executive 
management. The plan identifies the individual audits to be conducted during Fiscal Year 2016. The plan 
also outlines other planned activities that will be performed by the Internal Audit Division. 
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Statutory and Professional Standards Requirement 

 

The Texas Internal Auditing Act (Texas Government Code, §2102.005) requires state agencies to 

conduct a program of internal auditing.  The International Standards for the Professional Practice of 

Internal Auditing (IA Standards) define Internal Auditing as an “independent, objective assurance and 

consulting activity designed to add value and improve an organization's operations. It helps an 

organization accomplish its objectives by bringing a systematic, disciplined approach to evaluate and 

improve the effectiveness of risk management, control, and governance processes.” 

 

The Texas Government Code and the IA Standards require internal auditors to develop an annual 

audit plan, using risk assessment techniques, that identifies individual audits to be conducted during 

the year.  The Code requires that the plan be approved by the state agency’s governing board or by its 

administrator, if the agency has no governing board. 

 

The program of internal auditing is carried out by the Office of Internal Audit (OIA) which serves at 

the direction of the Governing Board.  The OIA has prepared this audit plan for consideration and 

approval by the Governing Board.   

 

 

Development of the Annual Audit Plan 

 

The Fiscal Year 2016 plan is designed to cover areas of highest risk to the State and the agency; 

however, it does not cover all risks.  TDHCA management should utilize internal controls and other 

appropriate methodologies to mitigate residual risks not covered by the audit plan. 

 

The annual audit plan was developed using a risk based methodology which included: 

● Obtaining management’s and the Governing Board’s perspectives through surveys and 

discussions with. 

●   Consulting with the State Auditor’s Office and other oversight bodies. 
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●  Reviewing prior TDHCA meeting minutes, audit report findings and recommendations, and 

budgetary information. 

●   Evaluating information about key agency business areas, processes, and systems. 

●   Considering input from internal audit staff. 

●  Utilizing a matrix whereby identified auditable units were ranked according to standard risk 

factors. 

 

The auditor hours available for projects in this plan were computed based on 2,088 total hours per 

staff member in the 2016 fiscal work year.  These hours were reduced by allowances for vacation, 

holiday, professional development, sick leave, a temporary vacancy, and an allocation for 

administrative activities required to manage the program of internal auditing.  

 

 

Projects for Fiscal Year 2016 Annual Audit Plan 

 

We have identified the following projects for inclusion in the 2016 Annual Audit Plan.  The project 

numbers are for identification purposes and may not correspond to the order in which the projects are 

performed.  Also included below is a brief description of functions to be reviewed. 

 

New Audit Projects: 

 

1.  Fair Housing 

 

Fair Housing is a section of the Fair Housing, Data Management and Reporting Division of 

TDHCA.  The Federal Fair Housing Act refers to Title VIII of the Civil Rights Act of 1968.  This 

act, in addition to the Texas Fair Housing Act protects the right to rent an apartment, buy a home, 

obtain a mortgage, or purchase homeowners insurance free from discrimination based on: race, 

color, national origin, religion, sex, familial status, and disability.   

 

The organizational unit of Fair Housing was selected for audit based on importance to the agency’s 

mission and public interest, among other factors. 

 

 

2.  Real Estate Analysis 

 

Real Estate Analysis is a section of the Asset Analysis and Management Division of TDHCA.  The 

section provides the TDHCA Governing Board and staff with comprehensive analytical reports 

necessary to make well informed decisions for funding of affordable housing developments. 

 

The Real Estate Analysis section rated high on the risk assessment because it has not undergone 

audit and because its operations are complex.  

 

 

3.  Compliance Monitoring 

 

The Compliance Division ensures housing program compliance and financial compliance with 

federal and state regulatory mandates through established oversight and monitoring procedures. 

Activities include onsite monitoring visits and desk reviews. 
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The Compliance Division’s objectives are achieved through four sections within the division: 

Contract Monitoring, Compliance Monitoring, Physical Inspections, and Community Affairs 

Monitoring. 

 

The Compliance Monitoring section is responsible for long-term compliance with the various 

housing programs administered by the TDHCA. Compliance monitors in this section review 

necessary records to assure adherence to program requirements and terms of the deed restrictions 

on multifamily affordable housing properties. Compliance monitors regularly conduct site 

inspections to verify that the income of tenants and rents charged for housing are at or below limits 

established by programs such as the Housing Tax Credit, Exchange, Tax Credit Assistance 

Program (TCAP), HOME, Tax Exempt Bond, HTF, NSP, and Preservation programs. Monitors 

perform on-site and desk monitoring reviews and collect Annual Owner's Compliance Reports as 

required under Chapter 2306 of the Texas Government Code. Compliance Monitoring is also 

responsible for fair housing issues, property compliance training, and public information requests. 

 

The Compliance section rated high on the risk assessment because of its large staff and budget, 

client impact, and the complexity of its operations. 

 

 

4.  Multifamily Finance Division 

 

This division is responsible for administering and monitoring the Department's Multifamily 

Mortgage Revenue Bond issues. The Multifamily Finance Division manages all multifamily bond 

underwriting, analysis, and inducements for the Housing Tax Credit Program, the Multifamily 

Bond Program, and the Multifamily Direct Loan Program.  

 

This organizational unit ranked high on the risk assessment because of the size of its operating 

budget, complexity of transactions, and the interest expressed by the legislature, governing board, 

and management.  

 

 

5.  Federal Housing Tax Credit Program 

 

The TDHCA Housing Tax Credit (HTC) Program is one of the primary means of directing private 

capital toward the development and preservation of affordable rental housing for low-income 

households.  Tax credits are awarded to eligible participants and provide a source of equity to 

offset a portion of their federal tax liability in exchange for the production or preservation of 

affordable rental housing. Investors in qualified affordable multifamily residential developments 

can use the HTCs as a dollar-for-dollar reduction of federal income tax liability. The value 

associated with the HTCs allows housing to be leased to qualified families at below market rate 

rents.  There are two types of Tax Credits: Competitive (9%) and Non-Competitive (4%).  

 

The 9% Housing Tax Credit is highly competitive and awarded based on a Regional Allocation 

Formula (RAF) with additional set asides for developments at risk of losing affordability and 

subsidy, developments financed through USDA, and those with nonprofit owners. Applications are 

scored and ranked within their region or set-aside and in accordance with rules and laws outlined 

in the Qualified Allocation Plan (QAP).    

 

http://www.tdhca.state.tx.us/pmcomp/#contractmon
http://www.tdhca.state.tx.us/pmcomp/#compliancemon
http://www.tdhca.state.tx.us/pmcomp/#pi
http://www.tdhca.state.tx.us/multifamily/index.htm
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The Non-Competitive (4%) Housing Tax Credit program is coupled with the Multifamily Bond 

Program when the bonds finance at least 50% of the cost of the land and buildings in the 

Development. There are a variety of bond issuers in the State from which to select, with some 

limitations on the location of the development. 

 

This program was selected for audit because of the high level of interest from the development 

community and intensive competition for the resources that the program provides. 

 

6.  Allocation of time for Governing Board and Management Requests 

 

At the time the audit plan is developed, not all audit concerns are known or anticipated.  This 

allocation of time enables the OIA to address concerns that come up during the course of the year. 

 

 

Carry Over Projects: 

 

Program Income 

 

The Program Income audit will be completed in 2016.  The objectives of this audit include the 

identification of program income and the reconciliations between the organizational units’ accounting 

for program income to the amounts received and recoded by the finance division. 

 

Sources and Uses of Funds 

 

This project covers fiscal operations and other areas of the agency.  In addition to providing assurance 

that TDHCA funds are expended in accordance with legislative intent, this audit project may add 

utility in that it can bring to light issues that are not directly related to the audit. 

 

 

Follow-Up Audit Projects: 

 

Federal HOME Program: Follow-up on any issue reported by the current external audit of the 

program will be completed in 2016.  

 

Payroll Audit (15-004): Follow-up on implementation of the OIA recommendation is scheduled for 

December 2015.  Notification, by the financial services manager, that the OIA recommendation has 

been implemented was received on September 24, 2015. 

 

Loan Processing Audit (13-1056): Follow-up on implementation of the OIA recommendation is 

scheduled for December 2015.  Notification, by the program services manager, that the OIA 

recommendation has been implemented was received on September 30, 2015. 

 

 

Administrative and Statutory Projects: 

 

● Review of TDHCA compliance with appropriation riders and other requirements of the 

Government Code 

●   Annual Audit Plan and reporting 

●   Annual tracking of the implementation status of prior audit recommendations  

http://www.tdhca.state.tx.us/multifamily/housing-tax-credits-4pct/docs/HFCContactList.pdf
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Consulting Projects and External Audit Coordination 

 

Pursuant to the TDHCA internal audit charter, the OIA performs consulting activities for the agency. 

For fiscal year 2016, OIA is providing consulting services related to the new Grant Guidance in 2 

CFR 200.  

OIA also coordinates and advises on external audit activities.  

 

 

 

 

_____________________________________  

Mark Scott, CPA, CIA, CISA, MBA 

Internal Audit Director, TDHCA 
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BOARD ACTION REQUEST

BOND FINANCE DIVISION

NOVEMBER 12, 2015

Presentation, Discussion, and Possible Action on Resolution 16-006 Authorizing the Issuance, Sale
and Delivery of Texas Department of Housing and Community Affairs Single Family Mortgage
Revenue Bonds, 2015 Series C (Tax-Exempt and Taxable) (the “2015C Bonds”) and Single Family
Mortgage Revenue Refunding Bonds, 2015 Series D (Taxable) (the “2015D Bonds”); Approving the
Form and Substance of Related Documents; Authorizing the Execution of Documents and
Instruments Necessary or Convenient to Carry Out the Purposes of this Resolution; and Containing
Other Provisions Relating to the Subject.

RECOMMENDED ACTION

See attached resolution.

BACKGROUND

On June 28, 2006, the Texas Department of Housing and Community Affairs (the “Department”)
issued $59,555,000 Single Family Mortgage Revenue Refunding Bonds, 2006 Series A; $70,485,000
Single Family Mortgage Revenue Refunding Bonds, 2006 Series B; $105,410,000 Single Family
Mortgage Revenue Bonds, 2006 Series C; $29,685,000 Single Family Mortgage Revenue Refunding
Bonds, 2006 Series D; and $17,295,000 Single Family Mortgage Revenue Refunding Bonds, 2006
Series E (collectively, the “Series 2006 Bonds”).  The Series 2006 Bonds are subject to optional
redemption at par on and after March 1, 2016.  As of November 1, 2015, the par amount of Series
2006 Bonds outstanding is $61,855,000, with interest rates ranging from 4.300% to 5.125%.

Staff is seeking final approval for the issuance of the 2015C Bonds and the 2015D Bonds.  Please
note that these series designations may change depending on when the issue is priced and closed and
whether the bonds are issued on a tax-exempt or taxable basis.  The Bonds may price as early as
mid-December, 2015, and each of the two series may price on different dates depending on market
conditions and other factors.

Staff is also seeking approval of underwriters for this transaction and recommends J.P. Morgan &
Co. as the senior managing underwriter, and Morgan Stanley, RBC Capital Markets, and Ramirez &
Co., Inc. as co-managers for this issuance.

Department Contribution
The maximum contribution by the Department for the 2015C and 2015D Bonds will not exceed
$7,000,000, which includes the down payment assistance provided in conjunction with the loans
originated.   The contribution will be funded from amounts on deposit under the single family
indenture and other single family-related funds. The Department contribution may be used to pay
costs of issuance, the principal or interest on the Series 2006 Bonds, capitalized interest, and/or
acquisition costs of the Mortgage-Backed Securities (“MBS”) related to the Series 2006 Bonds.



2015C Bonds
The 2015C Bonds are expected to be fixed rate bonds and may be issued as tax-exempt bonds
backed by tax-exempt eligible mortgage loans and taxable bonds backed by mortgage loans ineligible
for tax-exempt financing.  Proceeds will be used to purchase MBS backed by mortgage loans
originated through the Single Family Taxable Mortgage Program (“TMP-79”), to pay costs of
issuance of the 2015C Bonds, and may be used for other related costs.  The 2015C Bonds are
expected to be pass-through bonds, modified to conform to the requirements of the single family
indenture.  As such, the final issue size for the 2015C Bonds will be determined based on the
principal amount of 2015C MBS available for purchase at closing of the 2015C Bonds.  The par
amount of 2015C Bonds issued will not exceed $50,000,000.

At the Board meeting of June 30, 2015, the Board approved modifications to TMP-79 and certain
program documents to facilitate the use of TMP-79 as the loan origination mechanism for tax-
exempt mortgage revenue bond issues.  Using TMP-79 provides the Department maximum
flexibility with respect to homebuyer assistance and financing options.  Loans originated through
TMP-79 can be securitized into MBS that can back tax-exempt or taxable bonds, or can be sold, by
the Department’s TBA provider, to third-party investors in accordance with the original TMP-79
structure.

2015D Bonds
The 2015D Bonds are expected to be fixed-rate, taxable bonds.  Proceeds will be used to refund the
Series 2006 Bonds, pay costs of issuance of the 2015D Bonds, and may be used for other related
costs.  The 2015D Bonds are also expected to be pass-through bonds, modified to conform to the
requirements of the single family indenture.  As such, the final issue size will depend on the principal
amount of Series 2006 MBS projected to be outstanding as of the closing date of the 2015D Bonds.
The par amount of 2015D Bonds issued will not exceed $65,000,000.  Debt Service savings are
expected to be no less than 5% of the principal amount of Series 2006 Bonds outstanding.
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RESOLUTION NO. 16-006

RESOLUTION AUTHORIZING THE ISSUANCE, SALE AND DELIVERY OF TEXAS
DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS SINGLE FAMILY MORTGAGE
REVENUE BONDS, 2015 SERIES C (TAX-EXEMPT AND TAXABLE) AND SINGLE FAMILY
MORTGAGE REVENUE REFUNDING BONDS, 2015 SERIES D (TAXABLE); APPROVING THE
FORM AND SUBSTANCE OF RELATED DOCUMENTS; AUTHORIZING THE EXECUTION OF
DOCUMENTS AND INSTRUMENTS NECESSARY OR CONVENIENT TO CARRY OUT THE
PURPOSES OF THIS RESOLUTION; AND CONTAINING OTHER PROVISIONS RELATING TO
THE SUBJECT

WHEREAS, the Texas Department of Housing and Community Affairs (the “Department”) has been duly
created and organized pursuant to and in accordance with the provisions of Chapter 2306, Texas Government Code
(the “Act”), as amended from time to time, for the purpose of providing for the housing needs of individuals and
families of low, very low, and extremely low income and families of moderate income (as described in the Act as
determined by the Governing Board of the Department (the “Governing Board”) from time to time) at prices they
can afford; and

WHEREAS, the Act authorizes the Department:  (a) to issue revenue bonds, to provide money to (i) make
and acquire mortgage loans or participations therein, (ii) fund or increase the Department’s reserves or funds (iii)
pay the costs and expenses of issuing the bonds and (iv) pay interest on the bonds; and (b) to pledge all or part of the
revenues, income or resources of the Department, including the revenues to be received by the Department from the
mortgage loans or participations therein, to secure the payment of the principal, interest or redemption premium on
the bonds; and

WHEREAS, the Act, and Chapters 1207 and 1371, Texas Government Code, as amended, further authorize
the Department to issue its revenue bonds for the purpose of refunding any Department bonds or other general or
special obligations; and

WHEREAS, the Department has, pursuant to and in accordance with the provisions of the Act, issued, sold
and delivered its Single Family Mortgage Revenue Refunding Bonds, 2006 Series A (the “Series A Bonds”), its
Single Family Mortgage Revenue Refunding Bonds, 2006 Series B (the “Series B Bonds”), its Single Family
Mortgage Revenue Bonds, 2006 Series C (the “Series C Bonds”), its Single Family Mortgage Revenue Refunding
Bonds, 2006 Series D (the “Series D Bonds”) and its Single Family Mortgage Revenue Refunding Bonds, 2006
Series E (the “Series E Bonds,” and together with the Series A Bonds, the Series B Bonds, the Series C Bonds and
the Series D Bonds, the “Refunded Bonds”) pursuant to the Single Family Mortgage Revenue Bond Trust Indenture
dated as of October 1, 1980 (as amended and supplemented from time to time, collectively, the “Single Family
Indenture”) between the Department and The Bank of New York Mellon Trust Company, N.A., as successor trustee
(the “Trustee”); and

WHEREAS, Section 302 of the Single Family Indenture authorizes the issuance of additional Bonds for the
purposes of acquiring Mortgage Loans or participations therein, payment of costs of issuance, funding of reserves,
payments of certain Department expenses and refunding bonds; and

WHEREAS, the Governing Board has determined to authorize the issuance of the Department’s Single
Family Mortgage Revenue Bonds, to be known as its Single Family Mortgage Revenue Bonds, 2015 Series C (Tax-
Exempt and Taxable) (the “2015 Series C Bonds”) pursuant to the Single Family Indenture for the purpose of
providing funds to make and acquire qualifying mortgage loans through the purchase of mortgage backed securities
(“Mortgage Certificates”), to fund capitalized interest and to pay a portion of the costs of issuance; and

WHEREAS, the Governing Board has determined to authorize the issuance of the Department’s Single
Family Mortgage Revenue Bonds, to be known as its Single Family Mortgage Revenue Refunding Bonds, 2015
Series D (Taxable) (the “2015 Series D Bonds”) pursuant to the Single Family Indenture for the purpose of
providing funds to refund the outstanding Refunded Bonds and pay a portion of the costs of issuance (the 2015
Series C Bonds and the 2015 Series D Bonds are referred to herein collectively as the “Bonds”); and
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WHEREAS, the Governing Board desires to authorize the execution and delivery of the Sixtieth
Supplemental Single Family Mortgage Revenue Bond Trust Indenture (the “Sixtieth Series Supplement”) in
substantially the form attached hereto relating to the 2015 Series C Bonds; and

WHEREAS, the Governing Board desires to authorize the execution and delivery of the Sixty-First
Supplemental Single Family Mortgage Revenue Bond Trust Indenture (the “Sixty-First Series Supplement”) in
substantially the form attached hereto relating to the 2015 Series D Bonds (the Sixtieth Series Supplement and the
Sixty-First Series Supplement are referred to herein collectively as the “Supplemental Indentures”); and

WHEREAS, the Governing Board has further determined that the Department should enter into a Bond
Purchase Agreement relating to the sale of the Bonds (the “Bond Purchase Agreement”) with J.P. Morgan & Co., as
representative of the group of underwriters listed in the Bond Purchase Agreement (the “Underwriters”), in
substantially the form attached hereto setting forth certain terms and conditions upon which the Underwriters will
purchase the Bonds from the Department and the Department will sell the Bonds to the Underwriters; and

WHEREAS, the Governing Board has determined to authorize the execution and delivery of a 2015 C/D
Supplement to Depository Agreement relating to the Bonds (the “Depository Agreement”), by and among the
Department, the Trustee and the Texas Treasury Safekeeping Trust Company, in substantially the form attached
hereto to provide for the holding, administering and investing of certain moneys and securities relating to the Bonds;
and

WHEREAS, the Governing Board has been presented with a draft of a preliminary official statement to be
used in the public offering of the Bonds (the “Official Statement”) and the Governing Board desires to approve such
Official Statement in substantially the form attached hereto; and

WHEREAS, the Governing Board desires to authorize the execution and delivery of a Continuing
Disclosure Agreement (the “Continuing Disclosure Agreement”) in substantially the form attached hereto between
the Department and the Trustee; and

WHEREAS, the Governing Board has determined to authorize the investment of the proceeds of the Bonds
and any other amounts held under the Single Family Indenture with respect to the Bonds on or after the closing date
or such other investments as the authorized representatives named herein may approve; and

WHEREAS, the Governing Board desires to approve the use of an amount not to exceed $7,000,000 of
Department funds for any purpose authorized under the Act and the Single Family Indenture, including to provide
funds for the refunding of the Refunded Bonds, to pay a portion of the costs of issuance of the Bonds, to provide
funds for the acquisition of Mortgage Certificates and to fund capitalized interest; and

WHEREAS, Chapter 1371, Texas Government Code and Chapter 1207, Texas Government Code, as
amended, authorize the Department to take other actions described in this resolution related to issuance of the
Bonds; and

WHEREAS, the Governing Board desires to approve the forms of the Supplemental Indentures, the Bond
Purchase Agreement, the Depository Agreement, the Official Statement, and the Continuing Disclosure Agreement
in order to find the form and substance of such documents to be satisfactory and proper and the recitals contained
therein to be true, correct and complete; and has determined to further its programs in accordance with such
documents by authorizing the issuance of the Bonds, the execution and delivery of such documents and the taking of
such other actions as may be necessary or convenient to carry out the purposes of this Resolution;

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BOARD OF THE TEXAS
DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS:

ARTICLE 1
ISSUANCE OF BONDS; APPROVAL OF DOCUMENTS
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Section 1.1 Issuance, Execution and Delivery of the Bonds.  That the issuance of either or both
series of Bonds in one or more series or subseries and on a taxable or tax-exempt basis is hereby authorized, all
under and in accordance with the Single Family Indenture, and that, upon execution and delivery of the
Supplemental Indentures, the Authorized Representatives of the Department named in this Resolution are each
hereby authorized to execute, attest and affix the Department’s seal to the Bonds and to deliver the Bonds to
the Attorney General of Texas (the “Attorney General”) for approval, the Comptroller of Public Accounts of
the State of Texas (the “Comptroller”) for registration and the Trustee for authentication, and thereafter to
deliver the Bonds to or upon the order of the Underwriters.

Section 1.2 Authority to Approve Form of Documents, Determine Interest Rates, Principal
Amounts, Maturities and Prices.  That the Authorized Representatives of the Department are hereby authorized
and empowered, in accordance with Chapter 1371, Texas Government Code, as amended, to fix and determine
the interest rates, principal amounts and maturities of, and the prices at which the Department will sell the
Bonds to the Underwriters, all of which determinations shall be conclusively evidenced by the execution and
delivery by an Authorized Representative of the Bond Purchase Agreement; provided, however, that:  (a) the
interest rate on each series of Bonds shall not exceed 4.5% per annum; (b) the aggregate principal amount of
the 2015 Series C Bonds shall not exceed $50,000,000; (c) the aggregate principal amount of the 2015 Series
D Bonds shall not exceed $65,000,000; (d) the final maturity of the 2015 Series C Bonds shall occur not later
than September 1, 2046; (e) the final maturity of the 2015 Series D Bonds shall occur not later than September
1, 2039; (f) the price at which the 2015 Series C Bonds are sold to the Underwriters shall not exceed 103% of
the principal amount thereof; (g) the price at which the 2015 Series D Bonds are sold to the Underwriters shall
not exceed 103% of the principal amount thereof; and (h) the Bonds shall be rated by a nationally recognized
rating agency for municipal securities in one of the four highest rating categories for a long-term debt
instrument.  In no event shall the interest rate on the Bonds (including any default interest rate) exceed the
maximum interest rate permitted by applicable law.

Section 1.3 Authority to Select Refunded Bonds.  That the Authorized Representatives are
hereby authorized and empowered in accordance with Section 1207.007, Texas Government Code, as
amended, to select any specific maturities or series of the Refunding Bonds to be refunded and establish the
terms of the 2015 Series D Bonds as provided in Section 1207.007 Texas Government Code provided that the
aggregate amount of payments to be made under the 2015 Series D Bonds is less than the aggregate amount of
payments that would have been made under the terms of the selected Refunded Bonds; and

Section 1.4 Approval, Execution and Delivery of the Supplemental Indentures .  That the form
and substance of the Supplemental Indentures are hereby approved and that the Authorized Representatives are
hereby authorized to execute, attest and affix the Department’s seal to Supplemental Indentures, and to deliver
the Supplemental Indentures to the Trustee.

Section 1.5 Approval, Execution and Delivery of the Bond Purchase Agreement .  That the sale of
the Bonds to the Underwriters pursuant to the Bond Purchase Agreement is hereby approved and that the
Authorized Representatives are hereby authorized to execute, attest and affix the Department’s seal to the
Bond Purchase Agreement and to deliver the Bond Purchase Agreement to the Underwriters.

Section 1.6 Official Statement.  That the Official Statement relating to the Bonds, in substantially
the form presented to the Governing Board, is hereby approved; that prior to the execution of the Bond
Purchase Agreement, the Authorized Representatives, acting for and on behalf of the Governing Board, are
hereby authorized and directed to finalize the Official Statement for distribution by the Underwriters to
prospective purchasers of the Bonds, with such changes therein as the Authorized Representatives may
approve in order to permit such an Authorized Representative, for and on behalf of the Governing Board, to
deem the Official Statement relating to the Bonds final as of its date, except for such omissions as are
permitted by Rule 15c2-12 of the Securities and Exchange Commission (“Rule 15c2-12”), such approval to be
conclusively evidenced by the distribution of such Official Statement; and that within seven business days
after the execution of the Bond Purchase Agreement, the Authorized Representatives, acting for and on behalf
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of the Governing Board, shall cause the final Official Statement, in substantially the form of the Official
Statement attached hereto, with such changes as such an Authorized Representative may approve, such
approval to be conclusively evidenced by such Authorized Representative’s execution thereof, to be provided
to the Underwriters in compliance with Rule 15c2-12.

Section 1.7 Approval of Depository Agreement.  That the form and substance of the Depository
Agreement are hereby authorized and approved and that the Authorized Representatives are hereby authorized
to execute, attest and affix the Department’s seal to the Depository Agreement and to deliver the Depository
Agreement to the Trustee and to the Texas Treasury Safekeeping Trust Company.

Section 1.8 Approval of Continuing Disclosure Agreement.  That the form and substance of the
Continuing Disclosure Agreement are hereby authorized and approved and that the Authorized Representatives
are hereby authorized to execute, attest and affix the Department’s seal to the Continuing Disclosure
Agreement and to deliver the Continuing Disclosure Agreement to the Trustee.

Section 1.9 Execution and Delivery of Other Documents .  That the Authorized Representatives
are each hereby authorized to execute, attest, affix the Department’s seal to and deliver such other agreements,
advance commitment agreements, assignments, bonds, certificates, contracts, documents, instruments, releases,
financing statements, letters of instruction, notices of acceptance, written requests and other papers, whether or
not mentioned herein, as may be necessary or convenient to carry out or assist in carrying out the purposes of
this Resolution, the Single Family Indenture, the Supplemental Indentures, the Bond Purchase Agreement, the
Depository Agreement, and the Continuing Disclosure Agreement.

Section 1.10 Power to Revise Form of Documents.  That, notwithstanding any other provision of
this Resolution, the Authorized Representatives are each hereby authorized to make or approve such revisions
in the form of the documents attached hereto as exhibits as, in the judgment of such Authorized
Representative, or in the opinion of Bracewell & Giuliani LLP, Bond Counsel to the Department, may be
necessary or convenient to carry out or assist in carrying out the purposes of this Resolution, such approval to
be evidenced by the execution of such documents by the Authorized Representatives.

Section 1.11 Exhibits Incorporated Herein.  That all of the terms and provisions of each of the
documents listed below as an exhibit shall be and are hereby incorporated into and made a part of this
Resolution for all purposes:

Exhibit A – Sixtieth Series Supplement
Exhibit B – Sixty-First Series Supplement
Exhibit C – Bond Purchase Agreement
Exhibit D – Official Statement
Exhibit E – Depository Agreement
Exhibit F – Continuing Disclosure Agreement

Section 1.12 Authorized Representatives.  The following persons and each of them are hereby
named as authorized representatives of the Department for purposes of executing, attesting, affixing the
Department’s seal to, and delivering the documents and instruments and taking the other actions referred to in
this Article 1:  the Chair or Vice Chair of the Governing Board, the Executive Director of the Department, the
Chief Financial Officer of the Department, the Director of Bond Finance of the Department, the Director of
Multifamily Finance of the Department, the Director of Texas Homeownership of the Department and the
Secretary or any Assistant Secretary to the Governing Board.  Such persons are referred to herein collectively
as the “Authorized Representatives.”  Any one of the Authorized Persons is authorized to act individually as
set forth in this Resolution.

Section 1.13 Department Contribution.  That the contribution of Department funds in an amount
not to exceed $7,000,000 to be used for any purpose authorized under the Act and the Single Family Indenture,
including to provide funds for the refunding of the Refunded Bonds, to pay a portion of the costs of issuance of
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the Bonds, to provide funds for the acquisition cost of Mortgage Certificates and to fund capitalized interest is
hereby authorized.

ARTICLE 2
APPROVAL AND RATIFICATION OF CERTAIN ACTIONS

Section 2.1 Submission to the Attorney General of Texas.  That the Governing Board hereby
approves the submission by the Department’s Bond Counsel to the Attorney General of Texas, for his
approval, of a transcript of the legal proceedings relating to the issuance, sale and delivery of the Bonds.

Section 2.2 Engagement of Other Professionals.  That the Executive Director or the Director of
Bond Finance is authorized to engage an accounting firm to perform such functions, audits, yield calculations
and subsequent investigations as necessary or appropriate to comply with the Bond Purchase Agreement and
the requirements of the purchasers of the Bonds and Bond Counsel to the Department, provided such
engagement is done in accordance with applicable State law.

Section 2.3 Certification of the Minutes and Records.  That the Secretary and any Assistant
Secretary to the Governing Board are hereby authorized to certify and authenticate minutes and other records
on behalf of the Department for its single family mortgage revenue bond program, the issuance of the Bonds
and all other Department activities.

Section 2.4 Approval of Requests for Rating from Rating Agencies.  That the Executive Director,
the Director of Bond Finance and the Department’s consultants are authorized to seek ratings from Moody’s
Investors Service, Inc. and Standard & Poor’s Ratings Services, a Standard & Poor’s Financial Service LLC
business.

Section 2.5 Ratifying Other Actions.  That all other actions taken or to be taken by the Executive
Director and the Department’s staff in connection with the issuance of the Bonds and refunding of the
Refunded Bonds are hereby ratified and confirmed.

Section 2.6 Authorized to Invest Funds.  Pursuant to Section 1371.102 and the Act, that the
Executive Director or the Director of Bond Finance is hereby authorized to undertake all appropriate actions
required under the Single Family Indenture and the Depository Agreement and to provide for investment and
reinvestment of all funds held under the Single Family Indenture in accordance with the Single Family
Indenture.

Section 2.7 Redemption of Refunded Bonds.  That the Executive Director or the Director of
Bond Finance is hereby authorized and directed:  (i) to instruct the Trustee to give notice of redemption and to
redeem the outstanding Refunded Bonds with the proceeds of the 2015 Series D Bonds, and (ii) to take all
other actions necessary to cause such redemption and refunding to occur.

Section 2.8 Waiver from Texas Bond Review Board.  That the Governing Board of the
Department authorizes the Authorized Representatives to seek a waiver from the Texas Bond Review Board of
the requirements of Section 2306.142(1) of the Act in accordance with Section 2306.142(m) of the Act.

ARTICLE 3
CERTAIN FINDINGS AND DETERMINATIONS

Section 3.1 Purpose of Bonds.  That the Governing Board hereby determines that the purpose for
which the Department may issue the Bonds constitutes “public works” as contemplated by Chapter 1371,
Texas Government Code, as amended.
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ARTICLE 4
GENERAL PROVISIONS

Section 4.1 Limited Obligations.  That the Bonds and the interest thereon shall be limited
obligations of the Department payable solely from the trust estate pledged under the Single Family Indenture
to secure payment of the bonds issued under the Single Family Indenture and payment of the Department’s
costs and expenses for its single family mortgage revenue bond program thereunder and under the Single
Family Indenture, and under no circumstances shall the Bonds be payable from any other revenues, funds,
assets or income of the Department.

Section 4.2 Non-Governmental Obligations.  That the Bonds shall not be and do not create or
constitute in any way an obligation, a debt or a liability of the State or create or constitute a pledge, giving or
lending of the faith or credit or taxing power of the State.

Section 4.3 Purposes of Resolution.  That the Governing Board has expressly determined and
hereby confirms that the issuance of the Bonds and the furtherance of the purposes contemplated by this
Resolution accomplish a valid public purpose of the Department by providing for the housing needs of
individuals and families of low, very low and extremely low income and families of moderate income in the
State.

Section 4.4 Notice of Meeting.  This Resolution was considered and adopted at a meeting of the
Governing Board that was noticed, convened, and conducted in full compliance with the Texas Open Meetings
Act, Chapter 551 of the Texas Government Code, and with §2306.032 of the Texas Government Code,
regarding meetings of the Governing Board.

Section 4.5 Effective Date.  That this Resolution shall be in full force and effect from and upon
its adoption.

[Execution page follows]
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PASSED AND APPROVED this 12 th day of November, 2015.

Chair, Governing Board

ATTEST:

Secretary to the Governing Board

(SEAL)
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EXHIBITS

ALL DOCUMENTS REFERRED TO IN THE FOREGOING RESOLUTION ARE ATTACHED TO THE
ORIGINAL COPY OF SAID RESOLUTION, WHICH IS ON FILE IN THE OFFICIAL RECORDS OF THE
DEPARTMENT, AND EXECUTED COUNTERPARTS OF SUCH EXHIBITS ARE INCLUDED IN THE
OFFICIAL TRANSCRIPT OF PROCEEDINGS RELATING TO THE BONDS.
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      BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action regarding approval for publication in the Texas Register of the 
2016-1 Multifamily Direct Loan Notice of Funding Availability. 

 
RECOMMENDED ACTION 

 
WHEREAS, a report item on the development of the proposed Notice of Funding 
Availability (“NOFA”) (originally described as the 2015-2 Multifamily Direct Loan NOFA 
or the “2015-2 NOFA” herein being renamed and now known as  the 2016-1 Multifamily 
Direct Loan Notice of Funding Availability or the “2016-1 NOFA”) was presented at the 
previous Board meeting;  
 
WHEREAS, the Department has received public comment from a variety of interested 
parties regarding their recommendations for set-asides, priorities, and funding restrictions 
within the expected NOFA; 
 
WHEREAS, the Department has $4.25 million in Tax Credit Assistance Program loan 
repayments (“TCAP Repayment Funds or TCAP RF”) remaining from the previous NOFA 
and approximately $7 million in additional undedicated TCAP Repayment Funds available as 
of the end of state fiscal year 2015; 

 
WHEREAS, the Department has approximately $11,859,096 available in HOME funds as a 
result of HOME program income, de-obligated HOME awards and 2015 Grant Year funds 
programmed through the Annual Plan for multifamily development including $3,236,344 
million in HOME Community Housing Development Organization (“CHDO”) funds; 
 
WHEREAS, the staff recommends prioritizing all of these available funds in this 2016-1 
NOFA in a manner that is conducive to accelerated commitment and expenditure of funds 
in order to meet new commitment and expenditure deadlines established by HUD which 
may include substituting current grant year funds for program income funds; 

 
WHEREAS, the Department anticipates making awards under this NOFA from February 
2016 through July 2016. 
 
NOW, therefore, it is hereby 
 
RESOLVED, that $11,250,000 in TCAP Repayment Funds, $8,622,752 million in HOME 
general funds and $3,236,344 million in CHDO funds, for a total of $23,109,096, along with 
any additional returned awards from the 2015-1 NOFA be made available for Applicants 
through this 2016-1 NOFA; 
 
FURTHER RESOLVED, that funds made available through this 2016-1 NOFA will 
ensure that the Department awards an appropriate amount of HOME funds to CHDOs in 
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order to satisfy its obligation to HUD and will prioritize applications that both meet all 
2016-1 NOFA requirements and are in the best position to move forward swiftly and 
prudently; and 
 
FURTHER RESOLVED, the Executive Director and staff as designated by the Executive 
Director are authorized, empowered, and directed, for and on behalf of the Department to 
execute such documents, instruments and writings and perform such acts and deeds as may 
be necessary to effectuate the foregoing. 
 

BACKGROUND 
 
On February 6, 2015, the 2015-1 HOME/TCAP Multifamily Development Notice of Funding Availability 
(2015-1 NOFA) was published, announcing the availability of up to $20 million – $14 million in HOME 
funds and $6 million in TCAP RF – for the development of affordable multifamily rental housing. In July 
the Department awarded 15 applications under the NOFA a total of $17,091,000, of which $8.55 million 
was awarded under the CHDO set-aside, $6,791,000 was awarded under the HOME General set-aside, and 
$1.75 million was awarded with TCAP RF. The combined CHDO and General awards from HOME totaled 
$15,341,000, which was $1,341,000 beyond the $14 million originally anticipated from HOME sources in 
the 2015-1 NOFA. The $1,341,000 overage was filled with HOME program income and prior year 
allocations. Therefore, there are $4,250,000 in TCAP RF remaining from the 2015-1 NOFA that can be 
made available under the 2016-1 NOFA. 
 
In addition to the $4,250,000 of available TCAP RF, staff is programming approximately $7 million in 
TCAP RF, for a total of $11,250,000 in TCAP RF that will be available in the 2016-1 NOFA. Through 
September 2015, the interest portion of loan repayments from loans made during the American Recovery 
and Reinvestment Act through TCAP has totaled approximately $7.7 million.  In order to maintain the 
ability to always reuse the principal of these loan repayments, staff has proposed to limit the grant or 
forgivable portions of TCAP RF to the interest portion of loan repayments and that TCAP RF funded 
awards be repayable, thereby preserving this funding source.  The Board previously approved and the 
Department has utilized $5.3 million in TCAP RF to repay HUD and our HOME accounts for 
developments that failed to deliver the required affordability.  Therefore staff is proposing that  up to $3 
million of the proposed TCAP RF funds available in the 2016-1 NOFA be in the form of deferred 
forgivable loans for applicants proposing multifamily rental housing that meets the requirements outlined in 
the Deferred Forgivable Loan set-aside serving households at 30% or below the area median income. Up to 
$4 million in TCAP RF will be available in the 4% Housing Tax Credit (“HTC”) layered set-aside, and the 
remaining balance will be available under the General set-aside. 
 
$11,859,096 in HOME funds will be available in the 2016-1 NOFA. Of that amount, $3,236,344 represents 
the minimum amount required to be committed to CHDO activities under the 2015 Grant Year allocation. 
The remaining $8,622,751 will be available under the General set-aside, but may be awarded to CHDO 
activities as well to the extent that there are remaining CHDO applications after addressing non-CHDO 
applications. Some of the $8,622,751 may also be awarded under the Deferred Forgivable Loan set-aside or 
4% HTC layered set-aside in lieu of TCAP RF to the extent that applications with development sites in non-
Participating Jurisdictions are awarded. 
 
Staff received significant public input regarding both the NOFA and the Deferred Forgivable Loan set-aside 
at the previous two Board meetings and via email. Most of the public comment regarding the NOFA 
included requests to allow previously awarded applications to apply for Multifamily Direct Loan funds, 
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requests to increase the per unit subsidy limit, and requests to allow an interest rate lower than 3.0% on 
Multifamily Direct Loan funds. Staff believes all three requests are being accommodated in this 2016-1 
NOFA. With regard to allowing previously awarded applications to apply for Multifamily Direct Loan 
funds, the 2016-1 NOFA does not include any prohibition on applicants who have previously received an 
award of Department assistance, beyond what is found in the federal HOME rule, since the efficient 
commitment and expenditure of funds is a top priority for the Department. With regard to increasing the 
per unit subsidy limit, the 2016-1 NOFA includes increased maximum per unit subsidy limits while making 
lower per unit subsidy limits a scoring item; in other words, applicants will have the choice of abiding by the 
maximum limits or using the lower limits in order to score points and make their applications more 
competitive. Finally, the 2016-1 NOFA includes flexibility in terms of how the Multifamily Direct Loan 
funds may be structured: applicants under the Deferred Forgivable Loan set-aside can request the funds as a 
deferred forgivable loan while applicants under all other set-asides will be required to request the funds as a 
fully repayable loan at a minimum 3.0% interest and amortized over 30 years. For the repayable loans, staff 
believes that the combination of no interest payments due during the construction period (24 months from 
time of loan closing) and the fact that 3.0% interest rate over the permanent period is less than the current 
market rate of 4.5% to 6.0% on permanent first lien debt, much less the higher rate that would be attributed 
to 2nd line mezzanine debt, along with the Board directive with the institution of the TCAP awards to make 
repayable loans and the Department’s direction to maintain a vibrant fund, justifies the minimum interest 
rate and amortization. Also, the Department’s Multifamily Direct Loans have (more than 90% of loans 
awarded over the past four years) been in a second lien position which should command a higher interest 
rate than first lien mortgagees require, as the Department is effectively serving as a mezzanine debt provider. 
Nonetheless, the Board shall have the ability to adjust the interest rate and term as market conditions change 
through amendments to this NOFA and/or on an individual basis through a waiver of this requirement 
when needed and on a case by case basis.  
 
Most of the public comment received regarding the Deferred Forgivable Loan set-aside was received 
through the Supportive Housing committee meetings that preceded the September and October Board 
meetings. The committee heard from numerous stakeholders within the development community, advocates 
for the homeless, and advocates for persons with disabilities. One comment that was echoed by many was 
that the Department’s definition of Supportive Housing in the Uniform Multifamily Rules was sufficient for 
the purpose of creating a set-aside from which to award deferred forgivable loans. Another comment that 
had several supporters was the proposed eligibility of developments that may only have a minority of the 
units within a development targeted for extremely low income households. However, those extremely low 
income units would only be able to exist through a deferred forgivable loan; in other words, project-based 
rental assistance, tenant-based vouchers, and any other income-restricting source of funds would not be able 
to have a claim on those extremely low income units. These ideas are included in the 2016-1 NOFA. 
 
All funds in the 2016-1 NOFA will be subject to the Regional Allocation Formula (“RAF”) initially within 
each set-aside and then available on a statewide basis within each set-aside. Applications will be considered 
for award on a first-come, first-serve basis within three priorities; however, all applications layered with 
Competitive (9%) HTCs will be considered to be received on the same date and prioritized in a manner that 
favors applications that will be able to close on all financing by July 29, 2016. Staff believes an accelerated 
closing requirement for developments with 9% HTC, combined with a set-aside specifically for ready-to-go 
Private Activity Bond layered 4% HTC applications, will help the Department meets it commitment and 
expenditure deadlines. After May 31, 2016, should there be any funds remaining, set-asides will no longer be 
considered and any eligible applications will be awarded in accordance with date(s) they were received and 
scoring criteria, if applicable.  
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Applicants for funds under the Deferred Forgivable Loan set-aside will be required to comply with the 
specific HOME program restrictions that allow the Department to be able to count the full value of the 
deferred forgivable loans as Match in accordance with 24 CFR §92.220. Staff also recommends that only 
Applicants within Participating Jurisdictions, areas of the state where applicants are generally precluded from 
utilizing Department HOME funds, be eligible to apply for TCAP funds. However, the NOFA will be 
structured so that staff has the flexibility to award TCAP funds to Applications originally requesting HOME 
funds in the event that there is there are not enough HOME funds available to fund Applications in non-
Participating Jurisdictions. 
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TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS 
MULTIFAMILY DIRECT LOAN 

2016-1 NOTICE OF FUNDING AVAILABILITY (NOFA) 
 
1) Summary. The Texas Department of Housing and Community Affairs (the “Department”) 

announces the availability of up to $23,109,096 in Multifamily Direct Loan funding for the 
development of affordable multifamily rental housing for low-income Texans. The 
availability and use of these funds are subject to 10 TAC Chapters 1 (“Administration”), 2 
(“Enforcement”), and 10 (“Uniform Multifamily Rules”), and Chapter 2306 of the Texas 
Government Code.  Applications will be subject to the Department of Housing and Urban 
Development (“HUD’’) HOME regulations governing the HOME program found at 24 CFR 
Part 92 (“HOME Final Rule”). Other Federal regulations that apply to HOME funds include, 
but are not limited to fair housing (42 U.S.C. 3601-3619), environmental requirements (42 
U.S.C. 4321; and 24 CFR part 50 or part 58 depending on the type of activity), Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 1970 and HUD 
Handbook 1378, Section 104(d) of Housing and Community Development Act of 1974, and 
Davis-Bacon and Related Labor Acts for labor standards (40 U.S.C. §3141-3144 and 3146-
3148, 24 CFR §92.354, and HUD Handbook Federal Labor Standards Compliance in 
Housing and Community Development Programs). HOME-funded developments must 
comply with HUD Section 3 requirements (24 CFR Part 135). Section 3 requires HOME 
funded housing and community development activities to give, to the greatest extent feasible 
(and consistent with existing Federal, State and local laws and regulations) job training, 
employment, contracting and other economic opportunities to Section 3 residents and 
business concerns.  
 
All Applicants, but particularly Applicants with Development Sites located outside 
Participating Jurisdictions, should assume that HOME funds will be awarded and should 
likewise be prepared to comply with the applicable regulations. Applicants are encouraged to 
familiarize themselves with all of the applicable state and federal rules that govern the 
program. If HOME funds are used and Federal regulations or subsequent guidance imposes 
additional requirements, such Federal regulations or guidance shall govern. 
 

2) Sources of Multifamily Direct Loan Funds. Multifamily Direct Loan funds are made 
available through program income generated from prior year HOME allocations, de-
obligated funds from prior HOME allocations, the 2015 Grant Year HOME allocation, and 
loan repayments from the Tax Credit Assistance Program (“TCAP Repayment funds” or 
“TCAP RF”).  The Department may amend this NOFA or the Department may release a new 
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NOFA upon receiving its 2016 HOME allocation from HUD or additional TCAP loan 
repayments. These funds have been programmed for multifamily activities including 
acquisition and/or refinance of affordable housing involving new construction or 
rehabilitation.  

 
3) Set-Asides. All funds will be subject to the Regional Allocation Formula (“RAF”, located in 

Attachment A) until January 29, 2016, and then available on a statewide basis within each 
set-aside until June 1, 2016, at which time any remaining funds which have not been 
requested in the form of an application responsive to this NOFA will be available on a 
statewide basis regardless of set-aside. Applications under any and all set-asides may or may 
not be layered with 9% or 4% Housing Tax Credits (“HTC”). The funds made available 
under this NOFA are available under four set-asides: 

 
Set-Aside Amount 
CHDO $3,236,344 
Deferred Forgivable Loan $3,000,000 
4% HTC Layered New Construction $4,000,000 
General $12,872,752 

 
a. CHDO Set-Aside. At least $3,236,344 in HOME funds are set aside for eligible 

Community Housing Development Organizations (“CHDO”) meeting the requirements 
of the definition of Community Housing Development Organization found in 24 CFR 
§92.2 and the requirements of this NOFA. Applicants under the CHDO Set-Aside must 
be proposing to develop housing in Development Sites located outside Participating 
Jurisdictions.  

b. Deferred Forgivable Loan Set-Aside. Funds under this set-aside are intended to 
increase the number of 30% rent-restricted units and occupy them with households with 
an annual income of 30% Area Median Income (“AMI”) or less who are not currently 
receiving any type of rental assistance. To achieve that goal, up to $3,000,000 in TCAP 
Repayment and/or HOME funds are set aside for applications that meet the underwriting 
requirements in Subchapter D of the 2016 Uniform Multifamily Rules (the “Underwriting 
and Loan Policy”) and: 

i. The definition of Supportive Housing in 10 TAC §10.3(a) in the 2016 Uniform   
Multifamily Rules including the other underwriting consideration for Supportive 
Housing developments Section 10.302(g)(3) of the Underwriting and Loan 
Policy, or 

ii. The requirements below in A-D: 
A) All units assisted with HOME/TCAP RF must be leased to households 

earning 30% AMI or less as defined in 10 TAC §10.1005 and have 
rents no higher than the 30% rent limits published by the Department. 

B) No units assisted with HOME/TCAP RF may also be receiving 
project-based rental assistance. 

C) All floating units assisted with HOME/TCAP RF may not have tenants 
with tenant-based voucher or rental assistance except if there are no 
available units within the development that the voucher-holder may 
occupy.  This criteria does not apply for fixed HOME/TCAP units. 
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D) All units assisted with HOME/TCAP RF may not have any other 
income or rent restrictions as a result of another income or rent 
restricting source of funds to the 30% level or below  (e.g., 9% HTC 
units restricted to households earning and with rents not exceeding 
30% of the AMI). 

c.  4% HTC Layered Set-Aside. At least $4,000,000 in TCAP RF and/or HOME funds are 
set aside for applications layered with 4% HTC that are proposing new construction and 
do not qualify under the CHDO or Deferred Forgivable Loan Set-Asides. This set-aside 
will be available under at least $4,000,000 in funds under this set-aside are awarded or 
until May 31, 2016, whichever occurs first. 

d. General Set-Aside. All remaining TCAP Repayment and HOME funds available 
(currently anticipated to be approximately $12,872,752). 
 

4) Priorities for Awards 
Awards will be made subject to hard closing deadlines established at the time of award by the 
Department’s Governing Board and which can only be extended by additional Board action 
on the basis of evidence of delays caused by circumstances outside the control of the 
applicant or non-HUD or non-USDA lender. When determining the date an application is 
received, staff will only assign a date that corresponds with a business day and will not 
assign a time. Applications received after 5pm Austin Local Time will be determined to have 
been received on the following business day. Applications will be determined to have been 
received at the time all required third party reports and application fee(s), in addition to the 
application, are submitted to the Department. Applications that are unable to progress on the 
timelines described herin due to incomplete information or lack of responsiveness will be 
given notice and a five day period to cure the incomplete information or non-responsiveness. 
Failure to cure the notice will result in a reestablishment of the application submission date to 
the date at which the cure to the notice was provided. As such, an applicant could be de-
prioritized in favor of another application received prior to the new application submission 
date. All Applications layered with 2016 Competitive (9%) HTCs will be considered to 
have been received not earlier than April 1, 2016, but must be provided to the 
Department as part of their 2016 Competitive (9%) HTC application. Applications will 
be prioritized for an award as described below to the extent that funds remain available. 
a. Any complete applications received during the period of the RAF will be prioritized to 

the extent that funds are available both in the region and in the set-aside under which the 
application is received.  If multiple applications are received in a region, then score will 
be used as the determining factor affecting the priority of the application. If insufficient 
funds exist in a region to fund all applications then the oversubscribed applications will 
wait for the collapse of funds by region be combined with other applications received by 
the deadlines and as described by the additional priority levels below.    

b. Priority 1: Applications not layered with 2016 9% HTC that are received by March 31, 
2016. Priority 1 applications will be prioritized on a first come first served basis. Awards 
of Priority 1 applications are anticipated to be recommended for approval by or before the 
Board meeting on May 26, 2016.  

c. Priority 2: Applications layered with 2016 9% HTC will be further prioritized based on 
being recommended for a 2016 HTC allocation. All Priority 2 applications will receive an 
April 1, 2016, received date. Awards of Priority 2 applications are anticipated to be 
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recommended for approval at the Board meeting on July 28, 2016.  Applications that will 
be recommended for HTC and remain tied for HOME/TCAP RF under the scoring 
criteria below will be further prioritized for funding based upon the scoring and award 
criteria in 10 TAC Chapter 11 (the “QAP”).  

d. Priority 3: Applications that are received between April 2, 2016 and May 31, 2016. 
Awards of Priority 3 applications are anticipated to be recommended for approval no 
later than the Board meeting on September 8, 2016. 

 
5) Scoring Criteria. Applications will be scored based on the scoring criteria below to the 

extent that other applications were received on the same date and within the same set-aside 
and prioritization based on information as of the Application submission date.  
a. All applications will have the opportunity to score points in i. through iv., below: 

i. Eligibility for points under 10 TAC §11.9(c)(4) related to the Opportunity Index 
based on the scale provided in 10 TAC §11.9(c)(4), for a maximum of seven 
points. 

ii. Owners that have committed to providing at least ten 811 units under the 2015 
811 Request for Proposals (“RFP”) to be published November 2015 (committed 
units may not count for points under any other program) or applicants whose 
proposed Development site is not within the targeted areas of the 2015 811 
NOFA, but is willing to set aside at least 5 percent of the total Units for Persons 
with Special Needs in accordance with §11.9(c)(7)(C) of the 2016 Qualified 
Allocation Plan (committed units may not count for points under any other 
program) (1 point). 

iii. An application that caps the per unit subsidy limit for all unit sizes at: 
A) $100,000 per HOME/TCAP RF unit (1 point). 
B) $80,000 per HOME/TCAP RF unit (2 points). 
C) $60,000 per HOME/TCAP RF unit (4 points). 

iv. An application that provides Match in the amount of: 
A) 5.1% to 9.0% of the HOME/TCAP RF requested (3 points). 
B) 9.1% or more of the HOME/TCAP RF requested (5 points). 
C) Match provided in an area where HUD has waived match 

requirements (5 points). 
b. Only applications proposing rehabilitation will have the opportunity to score points in i. 

through vi., for a maximum of six points: 
i. An existing USDA 515 loan that matures January 4, 2021 or earlier (1 point). 

ii. At least 80% of the units are Rental Assistance units (1 point). 
iii. The Capital Needs Assessment estimates at least $30,000 per unit in rehabilitation 

costs (1 point). 
iv. The past six months’ rent rolls indicate at least 95% occupancy in all of the last 6 

months for all in-service units (1 point). 
v. The development is composed of 36 units or less (2 points). 
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vi. The development will not be acquired by another entity as part of the transaction 
and the developer fee is capped at: 

A) 10% of total development cost (1 points). 
B) 5% of total development cost (2 points). 

 
6) Maximum Funding Requests 

a. The maximum funding request for all applications proposing new construction in all set-
asides except the Deferred Forgivable Loan Set-Aside, regardless of HOME or TCAP 
Repayment funds and regardless of layering, shall be $2,000,000. 

b. The maximum funding request for all applications proposing rehabilitation or 
applications in the Deferred Forgivable Loan Set-Aside proposing either rehabilitation or 
new construction, regardless of HOME or TCAP Repayment Funds and regardless of 
layering, shall be $1,000,000. 

 
7) Maximum Per Unit Subsidy Limits. The following are the maximum per unit subsidy 

limits that an applicant may use to determine the amount of HOME/TCAP funds they may 
request. Stricter per unit subsidy limits are allowable and incentivized as point scoring items 
in the Scoring Criteria section of this NOFA. Per unit subsidy limits as well as subsidy 
layering analysis – ensuring that the amount of HOME/TCAP units as a percentage of total 
units is greater than the percentage of HOME/TCAP funds requested as a percentage of total 
development costs – will determine the amount of HOME/TCAP units required. 
a. 0 bedroom (efficiency): $75,000 
b. 1 bedroom: $90,000 
c. 2 bedrooms: $110,000 
d. 3 bedrooms or more: $135,000 

 
8) Loan Structure 

a. Except for deferred forgivable loans, all Multifamily Direct Loans awarded under this 
NOFA will be structured as fully repayable (must pay) at not less than a 3.0% interest 
rate and 30 year amortization with a term that matches the term of any superior loans 
(within 6 months) and an ultimate interest rate that when underwritten by the Department 
meets a 1.15 to 1.35 debt coverage ratio. The Board may amend this NOFA to adjust the 
minimum rate as market conditions change. 

b. Any material changes to the total development cost and/or other sources of funds from 
the publication of the Underwriting Report to the time of loan closing must be 
reevaluated by Real Estate Analysis staff and may cause changes to principal amount 
and/or repayment structure for the Multifamily Direct Loan such that the Department is 
able to mitigate any increased risk. 

 
9) Application Submission Requirements 

a. Applications under this NOFA will be accepted starting January 4, 2016. 
b. All Application materials including manuals, NOFAs, program guidelines, and HOME 

rules, will be available on the Department’s website at www.tdhca.state.tx.us. 
Applications will be required to adhere to the requirements in effect at the time of the 
Application submission including any requirements of the HOME Final Rule and 
subsequent guidance provided by HUD. 

http://www.tdhca.state.tx.us./
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c. An Applicant may have only one active Application per Development at a time and may 
only apply under one set-aside at a time.  

d. All applicants will be subject to the 2016 Uniform Multifamily Rules, except as it relates 
to interest rate and amortization in 10 TAC §10.307, and must use the 2016 Uniform 
Multifamily Application and Certifications as applicable. 

e. Applications must be on forms provided by the Department, and cannot be altered or 
modified and must be in final form before submitting them to the Department. Applicants 
must submit the Application materials as detailed in the Multifamily Programs 
Procedures Manual (“MPPM”) in effect at the time the Application is submitted. All 
scanned copies must be scanned in accordance with the guidance provided in the MPPM 
in effect at the time the Application is submitted.  

f. Applicants must complete the 2016 CHDO Certification Packet for Applicants applying 
under the CHDO Set-Aside. 

g. All 4% HTC-layered applications must have a certificate of reservation at the time of 
Multifamily Direct Loan application submission. 

h. Applications for funds on developments that received an award of Department assistance 
– not including HOME or TCAP Repayment funds – within the past three years may be 
submitted but may be terminated if it is determined that federal regulations would 
prohibit the Department to invest HOME or TCAP Repayment funds in the 
Development. 

i. Based on the availability of funds, Applications may be accepted until 5pm Austin Local 
Time on May 31, 2016. 

j. The request for project funds may not be less than $500,000, regardless of the set-aside 
under which an application is being submitted.  

k. Each CHDO that is awarded HOME funds may also be eligible to receive a grant of up to 
$50,000 for CHDO Operating Expenses, which are defined in 24 CFR §92.208 as 
including salaries, wages, and other employee compensation and benefits; employee 
education, training, and travel; rent; utilities; communication costs; taxes; insurance; and 
equipment, materials, and supplies. 

l. Applicants are required to remit a non-refundable Application fee payable to the Texas 
Department of Housing and Community Affairs in the amount of $1,000.00 per 
Application. Payment must be in the form of a check, cashier’s check or money order. Do 
not send cash. Section 2306.147(b) of the Texas Government Code requires the 
Department to waive Application fees for private nonprofit organizations that offer 
expanded services such as child care, nutrition programs, job training assistance, health 
services, or human services. These organizations must include proof of their exempt 
status and a description of their supportive services in lieu of the Application fee. The 
Application fee is not a reimbursable cost under the Multifamily Direct Loan Program. 

m. Applications must be sent via overnight delivery, or delivered by hand to: 
 

Multifamily Finance Division 
Texas Department of Housing and Community Affairs 

Attn: Andrew Sinnott 
221 East 11th Street 

Austin, TX 78701-2410 
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or via the U.S. Postal Service to: 
 

Multifamily Finance Division 
Texas Department of Housing and Community Affairs 

Attn: Andrew Sinnott 
Post Office Box 13941 
Austin, TX 78711-3941 

 
10) Post Award Requirements. Applicants are strongly encouraged to review the applicable 

Post Award requirements in 10 TAC §10, Subchapter E, as well as the Compliance 
Monitoring requirements in 10 TAC §10, Subchapter F.  
a. Applicants who receive an award of HOME funds must submit all required 

environmental clearance documentation to environmental@tdhca.state.tx.us within 30 
days of approval by TDHCA’s Governing Board.  

b. Awarded applicants may, at the Department’s discretion, be charged fees for 
underwriting, asset management, and ongoing monitoring.  

c. All Applicants will be required to record a Land Use Restriction Agreement limiting 
residents’ income and rent for the amount of units required by the HOME/TCAP RF Unit 
Calculation Tool for the term of the loan.  

d. Applicants must provide documentation of compliance with the Affirmative Marketing 
requirements in the Fair Housing Act and will be required to comply with 10 TAC 
§10.617.  

e. All Developments awarded HOME funds will be required to meet applicable Property 
Standards in 24 CFR §92.251. Applicants will also be required to submit written cost 
estimates and construction documents at closing in order that TDHCA can determine if 
costs are reasonable and if state and local codes will be met. In addition, progress 
inspections will be conducted to ensure that work is done in accordance with applicable 
codes and construction documents. Owners of Rehabilitation projects will also be 
required to meet the requirements in 10 TAC §10.101 (b)(3)(D)(i-iv).  

f. The HOME/TCAP RF units must be occupied by eligible tenants within six months 
following completion of construction. For any housing unit that has not been rented to 
eligible tenants within 18 months after completion of construction, repayment of the 
HOME/TCAP funds is required.  

g. All applicants must be registered in the federal System for Award Management (SAM) 
prior to execution of a HOME/TCAP RF contract and have a current Data Universal 
Numbering System (DUNS) number. Applicants may apply for a DUNS number 
(dnb.com). Once you have the DUNS number, you can register with the SAM.  
 

11) Miscellaneous 
a. This NOFA does not include text of the various applicable regulatory provisions pertinent 

to the HOME Program. For proper completion of the application, the Department 
strongly encourages potential applicants to review the State and Federal regulations, and 
contact the HOME Division for guidance and assistance. 

b. All Applicants must comply with public notification requirements in 10 TAC §10.203.  
c. Applicants proposing developments located outside Participating Jurisdictions, must 

include language in the Purchase Contract or Site Control Agreement to address choice 

mailto:environmental@tdhca.state.tx.us
http://mycredit.dnb.com/get-a-duns-number/
http://mycredit.dnb.com/get-a-duns-number/
https://www.sam.gov/portal/public/SAM/
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limiting activities prior to completing the environmental review process such as the 
following: “Notwithstanding any other provision of this Contract, Purchaser shall have no 
obligation to purchase the Property, and no transfer of title to the Purchaser may occur, 
unless and until TDHCA has provided Purchaser and/or Seller with a written notification 
that: (1) it has completed a federally required environmental review and its request for 
release of federal funds has been approved and, subject to any other Contingencies in this 
Contract, (a) the purchase may proceed, or (b) the purchase may proceed only if certain 
conditions to address issues in the environmental review shall be satisfied before or after 
the purchase of the property; or (2) it has determined that the purchase is exempt from 
federal environmental review and a request for release of funds is not required. TDHCA 
shall use its best efforts to conclude the environmental review of the property 
expeditiously.” 

d. The Board may on a case by case basis, or in whole, waive provisions of this NOFA 
where such waiver or exception to the provision(s) are warranted and documented and 
where such exception is not in violation with any state or federal requirement(s). 

e. For questions regarding this NOFA, please contact Andrew Sinnott, Multifamily Loan 
Program Administrator, at andrew.sinnott@tdhca.state.tx.us.  

mailto:andrew.sinnott@tdhca.state.tx.us
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Attachment A 
 

Regional Allocation Formula Amounts 
Available Until 5pm Austin Local Time on January 29, 2016 

 
Urban Sub-Regions HOME TCAP RF Total Sub-Region 

Amounts 
Region 1  $150,862   $261,458  $412,320  
Region 2  $55,426   $94,737  $150,163  
Region 3  $1,890,442   $2,530,723  $4,421,165  
Region 4  $463,781   $223,693  $687,474  
Region 5  $208,253   $154,846  $363,099  
Region 6  $472,833   $2,215,570  $2,688,403  
Region 7  $1,194,119   $854,882  $2,049,001  
Region 8  $170,076   $274,786  $444,862  
Region 9  $376,561   $925,767  $1,302,328  
Region 10  $280,388   $258,411  $538,799  
Region 11  $415,831   $1,135,707  $1,551,538  
Region 12  $258,944   $180,156  $439,100  
Region 13  $444,922   $538,105  $983,027  

TOTAL URBAN $6,382,436 $9,648,838 $16,031,274  
 
 

Rural Sub-Regions HOME TCAP RF Total Sub-Region 
Amounts 

Region 1  $489,226   $143,811  $633,037  
Region 2  $375,590   $112,693  $488,283  
Region 3  $414,969   $120,514  $535,483  
Region 4  $1,074,373   $310,681  $1,385,054  
Region 5  $637,247   $187,753  $825,000  
Region 6  $261,967   $80,532  $342,499  
Region 7  $128,692   $40,419  $169,111  
Region 8  $377,855   $115,020  $492,875  
Region 9  $334,590   $95,837  $430,427  
Region 10  $396,212   $115,230  $511,442  
Region 11  $658,933   $186,234  $845,167  
Region 12  $282,688   $79,544  $362,232  
Region 13  $44,318   $12,894  $57,212  

TOTAL RURAL $5,476,660 $1,601,162 $7,077,822  
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BOARD ACTION REQUEST 
MULTIFAMILY FINANCE DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action on an order adopting the repeal of 10 TAC Chapter 
11 concerning the Housing Tax Credit Program Qualified Allocation Plan, and an order adopting 
the new 10 TAC Chapter 11 concerning the Housing Tax Credit Program Qualified Allocation Plan, 
and directing their publication in the Texas Register  
 

RECOMMENDED ACTION 
 

WHEREAS, the Texas Department of Housing and Community Affairs (the 
“Department”) is authorized to make Housing Tax Credit allocations for the State 
of Texas; 

 
WHEREAS, the Department, as required by §42(m)(1) of the Internal Revenue 
Code and Texas Government Code §2306.67022, developed this Qualified 
Allocation Plan to establish the procedures and requirements relating to an 
allocation of Housing Tax Credits; 

 
WHEREAS, the proposed amendments to Chapter 11 were published in the 
September 15, 2015, issue of the Texas Register for public comment; and 
 
WHEREAS, pursuant to Texas Government Code §2306.6724(b) the Board shall 
adopt and submit to the Governor a proposed Qualified Allocation Plan no later 
than November 15; 
 
NOW, therefore, it is hereby,  
 
RESOLVED, that the final order adopting the repeal of 10 TAC Chapter 11 
concerning the Housing Tax Credit Qualified Allocation Plan and the final order 
adopting the new 10 TAC Chapter 11 concerning the Housing Tax Credit Program 
Qualified Allocation Plan is hereby ordered and approved, together with the 
preamble presented to this meeting, for publication in the Texas Register; and 
 
FURTHER RESOLVED, that the Executive Director and his designees be and 
each of them hereby are authorized, empowered, and directed, for and on behalf of 
the Department, to cause the Qualified Allocation Plan, together with the preamble 
in the form presented to this meeting, to be delivered to the Governor, prior to 
November 15th for his review and approval, and to cause the Qualified Allocation 
Plan, as approved, to be approved with changes or rejected by the Governor, an 
thereafter be published in the Texas Register and in connection therewith, make such 
non-substantive technical corrections as they may deem necessary to effectuate the 
foregoing. 
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BACKGROUND 

 
The Board approved the proposed repeal and proposed new Chapter 11 regarding the Housing Tax 
Credit Program Qualified Allocation Plan (“QAP”) at the Board meeting of September 11, 2015, to 
be published in the Texas Register for public comment.  In keeping with the requirements of the 
Administrative Procedures Act, staff has reviewed all comments received and provided a reasoned 
response to these comments. Staff has listed the areas below that received the most comment.  
 

1. §11.4(c)  Increase in Eligible Basis 
2. §11.6(3) Award Recommendation Methodology 
3. §11.7  Tie Breaker Factors 
4. §11.9(b)(2) Previous Participation Compliance History 
5. §11.9(c)(4)  Opportunity Index 
6. §11.9(c)(5) Educational Excellence 
7. §11.9(c)(6) Underserved Area 
8. §11.9(c)(7) Tenant Populations with Special Housing Needs 
9. §11.9(c)(8) Aging in Place 
10. §11.9(c)(9) Proximity to Important Services 
11. §11.9(d)(5) Community Support from a State Representative 
12. §11.9(d)(7) Concerted Revitalization Plan 
13. §11.9(e)(2)  Cost of Development Per Square Foot  
14. §11.9(e)(6) Historic Preservation 

  
 
 
 
 
 
 
 
 
 

(the rest of this page intentionally left blank) 
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Preamble, Reasoned Response, and Amended Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts new 10 
TAC, Chapter 11, §§11.1 – 11.10 concerning the Housing Tax Credit Program Qualified Allocation 
Plan.  Sections 11.2, 11.4, 11.6, 11.7, and 11.9 are adopted with changes to text as published in the 
September 25, 2015 issue of the Texas Register (40 TexReg 6466). Sections 11.1, 11.3, 11.5, 11.8, and 
11.10 are adopted without change and will not be republished. 
 
REASONED JUSTIFICATION.  The Department finds that the adoption of the rule will result in 
a more consistent approach to governing multifamily activity and to the awarding of multifamily 
funding or assistance through the Department while minimizing repetition among the programs.  
The comments and responses include both administrative clarifications and revisions to the Housing 
Tax Credit Program Qualified Allocation Plan based on the comments received.  After each 
comment title, numbers are shown in parentheses.  These numbers refer to the person or entity that 
made the comment as reflected at the end of the reasoned response.  If comment resulted in 
recommended language changes to the Draft Housing Tax Credit Program Qualified Allocation 
Plan as presented to the Board in September, such changes are indicated.  
 
SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMENDATIONS 
 
Public comments were accepted through October 15, 2015, with comments received from (1) 
Foundation Communities, (2) Don Zimmerman, Austin City Councilman, (3) Texas Affiliation of 
Affordable Housing Providers, (4) Alyssa Carpenter, (5) Palladium USA, (6) Chris Boone, City of 
Beaumont, (7) Rural Rental Housing Association of Texas, (8) Fountainhead Management, Inc., (9) 
Dennis Hoover, (10) Houston LISC, (11) Alan Warrick, San Antonio City Councilman, (12) Ivy 
Taylor, Mayor of San Antonio, (13) Pedro Martinez, San Antonio Independent School District, (14) 
United Way of San Antonio, (15) Congressman Lloyd Doggett, (16) VIA Metropolitan Transit San 
Antonio, (17) San Antonio Housing Authority, (18) Tommy Calvert, Bexar County Commissioner, 
(19) R.L. “Bobby” Bowling IV, (20) Brad McMurray, (21) Structure Development, (22) Cynthia Bast, 
Lock Lord, (23) New Hope Housing, (24) Mary Henderson, (25) Vecino Group, (26) Daniel & 
Beshara, P.C., (27) Brownstone Affordable Housing, (28) Arx Advantage, LLC, (29) Hettig-Kahn, 
(30) Housing Lab by BETCO, (31) Marque Real Estate Consultants, (32) Texas Appleseed/Texas 
Low Income Housing Information Service, (33) Casa Linda Development Corporation, (34) Barry 
Palmer, Coats Rose, (35) Scott Marks, Coats Rose, (36) Texas Coalition of Affordable Developers, 
(37) Terri Anderson, (38) National Housing Trust, (39) Darrell Jack, (40) Madhouse Development 
Services, (41) Judy Telge, Coastal Bend Center for Independent Living, (42) Motivation Education 
& Training, et al., (43) Kim Schwimmer, (44) Christopher Myers, (45) Pedcor Investments, (46) Jen 
Joyce Brewerton, Dominium, (47) Jessica Perez, Capstone Management, (48) M Group, (49) 
National Church Residences, (50) DMA Development Company, (51) Texas Association of 
Community Development Corporations, (52) Cayetano Housing, (53) Disability Rights Texas, (54) 
Easter Seals Central Texas, (55) Eduardo Requena, (56) Ines Medrano, (57) Jannathan Fam, (58) 
John McMillian, (59)Mimay Phim, (60)Portia Haggerty, (61)Thy Phamnguyen, (62) Wanda Posteal,  
(63) Deborah Thompson, Wells Branch Neighborhood Association, (64) Wendell Dunlap, Mayor of 
Plainview, (65) Christopher Fielder, Mayor of Leander, (66) Roxanne Johnston, City of Big Spring, 
(67) Tracy Cox, City of San Augustine, (68) Jason Weger, Cisco City Councilman, (69) Tim Barton, 
Cisco ISD, (70) Suzonne Franks, (71) James King, Mayor of Cisco, (72) Cisco Economic 
Development Corporation, (73) Wilks Brothers, LLC, (74) Michael Cary, Prosperity Bank, Cisco, 
(75) Myrtle Wilks Community Center, (76) Patrick Hoiby, Equify, LLC, (77) Breckenridge 
Exploration Co., Inc., (78) Board of Trustees, Cisco ISD, (79) Cisco Chief of Police, (80) Tammy 
Osborne, City of Cisco, (81) Cisco Chamber of Commerce, (82) Phil Green, Cisco City Councilman, 
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(83) Keep Cisco Beautiful Organization, (84) Peggy Ledbetter, Interim Cisco City Manager, (85) 
Tammy Douglas, Cisco City Councilwoman, (86) Matt Johnson, Cisco Post Master, (87) Russell 
Thomason, Criminal District Attorney, (88) Dennis Campbell, Cisco City Councilman, (89) 
Columbia Residential, (90) Jill Rafferty, Studewood Community Initiative, (91) Monica Washburn, 
(92) State Representative Ryan Guillen   
 
1. §11 – General Comment (35), (90) 
 
COMMENT SUMMARY:  Commenter (35) indicated that by further compressing the above-the-
line scoring items such that the maximum points for financial feasibility are only 13 points and a 
State Representative letter is worth only 4 points, the Department can amplify the effect of below-
the-line scoring items such as the Underserved Areas.  Such point modifications, according to 
commenter (35) could offset the trump card of NIMBYs that play out during the application cycle. 
Furthermore, commenter (35) proposed that negative QCP letters could also lead to deducting 
fewer points and suggested a deduction of 2 points. The suggested scoring matrix proposed by 
commenter (35) is located in the public comment supplement included in this presentation.   
 
Commenter (90) asserted that the recommendations submitted by city and county planning 
departments and nonprofit housing organizations on the QAP over the past several years seek to 
facilitate the approval of future projects and not to develop consistent application of fair housing 
guidelines.  Commenter (90) contended that the modifications to the QAP over the years have 
reached the point where little objective analysis is required and the use of algorithms or other 
objective data analysis tools for the review of proposed sites have been eliminated.  Commenter (90) 
further maintained that the Department ought to formulate consistent fair lending guides rather than 
pandering to the momentary needs of project developers. 
 
STAFF RESPONSE:  In response to commenter (35) staff believes that the legislative priorities, as 
set out in statute, are more appropriately addressed by the proposed rule rather than by the changes 
suggested in these comments.  In particular, changing the point value as suggested by the 
commenter would negatively affect the correlation between the statute and the rule.  Moreover, staff 
believes the extent of the changes to the nature of the proposed rule suggested by the commenter 
would require renewing the rule-making process and re-publication prior to adoption. 
 
Staff recommends no changes based on these comments. 
 
2. §11.1(e) – Census Data (63) 
 
COMMENT SUMMARY:  Commenter (63) requested that the census data for surrounding areas 
within a ZIP code be taken into consideration as opposed to the use of data from individual census 
tracts, further stating that expanding the information gathered to include an entire ZIP code will 
allow all concerned a more comprehensive view of demographics and impact on a community as a 
whole. 
 
STAFF RESPONSE:  Staff appreciates the comment; however, much of the demographic data 
available to the Department is more reliable on a census tract level compared to ZIP codes because 
census data is collected on a census tract basis and ZIP codes do not always follow census tract 
boundaries.  Moreover, to make such a change would be a significant modification in numerous 
areas of the rules associated with the evaluation process not identified by the general comment 
expressed.  
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Staff recommends no changes based on these comments. 
 
3. §11.2 – Program Calendar (22), (32) 
 
COMMENT SUMMARY:  Commenter (22) suggested the deadline for submission of the 10% 
test be consistent with the date noted under §10.402(g) of the Uniform Multifamily Rules.    
Commenter (32) expressed support for the proposed due date for the local government and state 
representative letters. 
 
STAFF RESPONSE:  In response to commenter (22), staff has modified the date in the program 
calendar accordingly and appreciates the support as expressed by commenter (32). 
 
4. §11.3 – Housing De-concentration Factors (32), (38), (45)  
 
COMMENT SUMMARY:  Commenter (38) expressed general support for the exemptions 
allowed for preservation developments under some of the de-concentration requirements. 
 
As it relates to the Limitations on Developments in Certain Census Tracts de-concentration factor, 
commenter (32) disagreed with the proposed language which allows local jurisdictions to essentially 
waive the limitation on adding HTC units into a neighborhood where the existing HTC units makes 
up 1 in 5 of the housing units in the jurisdiction.  Commenter (32) illustrated that in 2015 only 115 
of the state’s 5,265 census tracts fell into this limitation and further commentated that those 
neighborhoods are the most egregious examples of over-concentration of HTC units.  To make this 
limitation meaningful, commenter (32) requested the 20% be a meaningful, hard cap and to lower 
the waivable cap to 10%. 
 
Commenter (45) advocated that the provision of the additional phase rule in this section 
unnecessarily delays putting units on the ground at otherwise eligible sites and further contended 
that any evaluation of a proposed site is going to somehow include adjacent sites, no matter the 
distance, and that they will be evaluated for demand based on factors already provided in the rule 
(i.e. de-concentration, undesirable characteristics and feasibility).  Commenter (45) recommended 
the additional phase rule be removed. 
 
STAFF RESPONSE:  Staff appreciates the support expressed by commenter (38).  In response to 
commenter (32), staff believes that in order to maintain consistency with other rule requirements 
regarding de-concentration, the proposed rule more appropriately addresses de-concentration goals 
than the changes suggested in these comments.  Moreover, staff believes the extent of the changes 
to the nature of the proposed rule suggested by the commenter would require renewing the rule-
making process and re-publication prior to adoption.   
 
In response to commenter (45) this provision has been a long-standing policy of the Department 
which is associated with limitations on development size and the impact of sudden concentration 
without phased demonstration of demand.  In addition, it would encourage the acquisition of sites 
that may be larger than necessary for any subject application to effectively bank land.  
 
Staff does not recommend any changes based on these comments. 
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5. §11.4(b) – Maximum Request Limit (3), (7), (45)  
COMMENT SUMMARY:  Commenter (3), (7) requested a new credit cap for USDA applications 
of $750,000 based on the belief that most of these developments are small and therefore such cap is 
appropriate.   
 
Commenter (45) requested clarification regarding request limits for elderly developments in those 
regions prescribed under HB 3311 and proposed that those requests should be treated the same as 
those requests that might exceed the overall limit.  Commenter (45) recommended the following 
modification: 
 

“For any given Development, an Applicant may not request more than 150 percent 
of the credit amount available in the sub-region based on estimates released by the 
Department on December 1, or $1,500,000, whichever is less, or $2,000,000 for 
Applications under the At-Risk Set-Aside. For Elderly Developments in an urban 
Uniform State Service Regions containing a county with a population that exceeds 
one million, the request may not exceed the final amount published in the Site 
Demographic Characteristics Report after the release of the Internal Revenue Service 
(“IRS”) notice regarding the 2016 credit ceiling.  For all Applications,The the 
Department will consider the amount in the Funding Request of the pre-application 
and Application to be the amount of Housing Tax Credits requested and will 
automatically reduce the Applicant's request to the maximum allowable under this 
subsection if exceeded. Regardless of the credit amount requested or any subsequent 
changes to the request made by staff, the Board may not award to any individual 
Development more than $2 million in a single Application Round. (§2306.6711(b))” 

 
STAFF RESPONSE:  In response to commenter (3), (7) staff believes that the legislative 
requirements as set out in statute are more appropriately addressed by the proposed rule than by the 
changes suggested in this comment.  In particular, the Maximum Request Limit has been established 
by statute and setting a cap for applications in the USDA set-aside is not consistent with statute. 
Moreover, staff believes the extent of the changes to the nature of the proposed rule suggested by 
the commenter would require renewing the rule-making process and re-publication prior to 
adoption. In further response to commenter (7) regarding the farm worker housing application 
submitted, if farm worker housing receives funds from USDA to be eligible for the USDA set-aside, 
staff does not recommend that the Board de-prioritize farm worker housing under this set-aside at 
this time.   This may be discussed and considered in developing the next QAP.     
 
In response to commenter (45) staff agrees and has changed the rule accordingly with a slight 
modification regarding where the information will be published: 
 

“For any given Development, an Applicant may not request more than 150 percent 
of the credit amount available in the sub-region based on estimates released by the 
Department on December 1, or $1,500,000, whichever is less, or $2,000,000 for 
Applications under the At-Risk Set-Aside. For Elderly Developments in an urban 
Uniform State Service Regions containing a county with a population that exceeds 
one million, the request may not exceed the final amount published on the 
Department’s website after the release of the Internal Revenue Service notice 
regarding the 2016 credit ceiling.  For all Applications,The the Department will 
consider the amount in the Funding Request of the pre-application and Application 
to be the amount of Housing Tax Credits requested and will automatically reduce the 
Applicant's request to the maximum allowable under this subsection if exceeded. 
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Regardless of the credit amount requested or any subsequent changes to the request 
made by staff, the Board may not award to any individual Development more than 
$2 million in a single Application Round. (§2306.6711(b))” 

 
6. §11.4(c) – Increase in Eligible Basis (3), (22), (32), (36), (45)  
COMMENT SUMMARY:  Commenter (3) requested paragraph (2) relating to the boost for small 
area DDAs be deleted in its entirety stating that such provision only allows the boost when the 
certificate of reservation is received in the same year as the small area DDA designation.  
Commenter (3) stated that because such designations are subject to change annually, the site may no 
longer have the designation the following year and stated that the proposed language forces a 4% 
HTC application that receives a certificate of reservation after the mid-August collapse to close 
before the end of the calendar year further compressing the 150-day timeline associated with the 
reservation.  Similarly, commenter (22) suggested subparagraphs (1) and (2), relating to QCT and 
DDA designations respectively, be removed with the justification that the Department does not 
need to modify or expound upon the federal law that allows such increase in eligible basis, it should 
simply follow it. 
 
Commenter (36) requested the language relating to the boost for DDA areas be modified to include 
a definitive statement that such areas are eligible for the boost.  Commenter (36) believed that the 
proposed language seems to imply that the applicant would need to prove that the boost is required, 
thus leaving doubt with the applicant on the Department’s determination on the matter. 
 
Commenter (32), (45) expressed support for the inclusion of difficult to development areas. 
 
STAFF RESPONSE:  In response to commenter (3), the current language in the rule states the 
DDA designation would correspond with the year the Certificate of Reservation is issued, not that 
the transaction would have to close within the same calendar year.  If the Certificate of Reservation 
is issued after the August collapse, the Department will underwrite including the 30% boost and the 
applicant will be allowed the full 150-days under the Certificate of Reservation by which to close 
which could be in the subsequent program year.   
 
In response to commenter (22) staff recognizes that Section 42 allows the boost but as with many 
other elements of Section 42, it leaves to the State allocating agency through its QAP the ability to 
determine what state policies may affect implementation. In this case, the inclusion of the SADDA 
in the rule provides additional clarification in the context of documentation required in the 
application and allows for DDA boost which has not been allowed in the QAP in the last few years. 
 
Staff appreciates the support expressed by commenter (32), (45). 
 
In response to commenter (36) the application would have to demonstrate that the boost is required 
for financial feasibility.  The language in this section does not add anything new with regard to the 
determination of the need for the boost; however staff believes and the IRS has confirmed with staff 
that such practice is consistent with Section 42 (m) in that despite being in an area that would 
otherwise qualify for the boost, the Department is required to allocate not more credits than are 
necessary to demonstrate financial feasibility. 
 
Staff does not recommend any changes based on these comments. 
 
7. §11.5(3) – Competitive HTC Set-Asides (7), (32), (38), (42) 
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COMMENT SUMMARY: Commenter (7) indicated that an application for farm worker housing 
in the 2015 application round, using USDA 514 funds for new construction is reasonable to 
compete within the other USDA set aside applicants, but requested that they be limited to $750,000, 
because the approximately $800,000 in credits associated with a 2015 application would have taken 
26% of the available funds in the USDA set-aside.  Commenter (7) believed that while farmworker 
housing is deserving, the reduction in the set-aside is unacceptable considering their goal of 
preserving USDA units. Commenter (7) recommended a limit of one new construction award from 
the USDA set-aside in each application cycle for the USDA 515 and 514/516 properties. For a 
future consideration, commenter (7) requested a minimum 10% of available funds be set-aside for 
USDA properties with consideration of a Department preservation policy and priority points 
reflecting rural preservation priorities.  With respect to the At-Risk set-aside, other than USDA, 
commenter (7) supports a limitation of $1.5 million.   
 
Commenter (32), (42) expressed support for the language as proposed under the USDA Set-Aside.  
Commenter (42) further stated several reasons for prioritizing farmworker housing with scoring 
advantages which include the following: 
 

 Stabilizes the agricultural economy and agricultural workers in Texas with housing; 
 Brings more rental assistance and federal dollars to Texas; 
 Rental Assistance synergizes LIHTC and allows LIHTC units to reach 30% AMI; 
 Rental assistance is lost with natural mortgage pay-offs when it should be a preservation 

tool; and 
 Rental assistance makes LIHTC units accessible to farmworkers. 

 
Commenter (42) noted that a 2012 Department study stated that 92.7% of farmworkers are not 
served by the 28 farmworker-designated developments in the 49 rural counties that were studied.  
Moreover, commenter (42) encouraged the Department to consider the recommendations in the 
study that were connected to the HTC program, in the development of the QAP. 
 
Commenter (38) expressed support for the 15% set-aside for at-risk developments and associated 
prioritization of the preservation and rehabilitation of existing multifamily housing.  
 
STAFF RESPONSE: In response to commenter (3), (7) staff believes that the legislative 
requirements as set out in statute are more appropriately addressed by the proposed rule than by the 
changes suggested in this comment.  In particular, the Maximum Request Limit has been established 
by statute and setting a cap for applications in the USDA set-aside is not consistent with statute. 
Moreover, the extent of the changes to the nature of the proposed rule suggested by the commenter 
would appear to require renewing the rule-making process and re-publication prior to adoption.  In 
further response to commenter (7) regarding the farm worker housing application submitted, if farm 
worker housing receives funds from USDA to be eligible for the USDA set-aside.  Staff does not 
believe it has the authority to de-prioritize or further prioritize farm worker housing under this set-
aside without additional policy directive from the Board. Moreover, the extent of the changes to the 
nature of the proposed rule suggested by the commenter would appear to require renewing the rule-
making process and re-publication prior to adoption.  
 
In response to commenter (42) staff believes this suggestion is a sufficiently substantive change 
from what was proposed that it could not be accomplished without re-publication for public 
comment.    These ideas could be taken into consideration for drafting the 2017 QAP. 
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Staff appreciates the support expressed by commenter (38). 
 
Staff does not recommend any changes based on these comments. 
 
 
8. §11.6(3) – Award Recommendation Methodology (28), (32), (35), (45), (50) 
 
COMMENT SUMMARY:  Commenter (28), (35) asserted that the language in HB 3311 is clear in 
being directed at the sub-regions and further maintained that since the At-Risk set-aside does not 
differentiate between regions and sub-regions or rural and urban, it should be clear that the At-Risk 
set-aside should not be included in the formula that places a cap on the amount of credits attributed 
to elderly developments.  Commenter (35), (49) similarly expressed that because the Department has 
traditionally disregarded subregions in allocating under the At-Risk set-aside, which has been stated 
in the QAP for a while, the legislative intent behind HB 3311 is that it should also not apply to the 
At-Risk set-aside.  Commenter (49), (50) contended that the intent was not to apply the formula to 
the At-Risk set-aside which is funded before the regional allocation is funded and that the formula 
does not reflect the need of persons (senior or family) already housed in affordable units which may 
or may not be eligible for prepayment and in need of rehab.  Commenter (50) advocated that the 
following revision be made to this section: 
 

“(C) Initial Application Selection in Each Sub-Region (Step 3). The highest scoring 
Applications within each of the 26 sub-regions will then be selected provided there 
are sufficient funds within the sub-region to fully award the Application. 
Applications electing the At-Risk or USDA Set-Asides will not be eligible to receive 
an award from funds made generally available within each of the sub-regions.  In 
Urban Uniform State Service Regions containing a county with a population that 
exceeds one million, the Board may not allocate more than the maximum percentage 
of credits available for Elderly Developments, unless there are no other qualified 
Applications in the subregion.  This includes any Applications awarded under 
subparagraph (B) of this paragraph.  The Department will, for each such Urban 
subregion, calculate the maximum percentage in accordance with Texas Government 
Code, §2306.6711(h).  These calculations will be published by the Department in the 
Site Demographics Characteristics Report (§2306.6711(h)).” 

 
Commenter (49) expressed that the intent of HB 3311 was not to be implemented in the 
preservation or At-Risk set-aside based on the following: the At-Risk set-aside is not subject to the 
sub-regional pool caps and thus is not subject to the elderly sub-regional cap; At-Risk developments 
do not increase the number of new low-income elderly units created; HB 3311 does not specify that 
the cap is to be applied to the At-Risk set-aside; At-Risk elderly and At-Risk general population 
developments have equal scoring so there is no extra incentive to preserve elderly over family; and 
by splitting the limited amount of funding under the formula, the State would be implementing the 
exact opposite of its intention of ensuring that seniors are provided access to affordable housing 
resources.  Commenter (49) further contended that if the formula was to apply to the At-Risk set-
aside it would have the exact opposite of the bill’s intent by significantly reducing the dedicated 
senior tax credits and further asserted that “the bill would not have been passed if the intent was to 
stifle a community by blocking,” such developments from accessing the resources needed to 
preserve these developments. 
 
Commenter (32) requested the Department make public the details of its calculations to implement 
HB 3311; specifically, identifying the HISTA variable names and definitions used.  Commenter (32) 
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noted that data presented to the legislature during discussions relating to HB 3311 used the relative 
elderly vs. non-elderly renter populations in the calculations to determine the regional cap. Should 
alternative methodology be used, commenter (32) believed it to be misleading considering what the 
legislature relied upon when adopting the language contained in the bill. 
 
Commenter (45) requested clarification regarding the maximum percentage of credits available for 
elderly development as it relates to returned credits.  Assuming the calculation is based on awarded 
developments (not placed in service), commenter (45) believed that if credits are returned from a 
previous cycle, the amount of credits available to elderly applications should not be adjusted and that 
the credit returned should not be considered in subsequent calculations.  The possibility of never-
ending re-calculations based on returns, according to commenter (45), could create confusion and 
the potential for errors; therefore, a fixed maximum percentage at the beginning of cycle will ensure 
transparency and compliance with the statutory provision.  Commenter (45) advocated for the 
following modification to the methodology under subparagraphs (C) and (E): 
 

“…In urban Uniform State Service Regions containing a county with a population 
that exceeds one million, the Board may not allocate more than the maximum 
percentage amount of credits available for Elderly Developments, unless there are no 
other qualified Applications in the subregion.  This includes any Applications 
awarded under subparagraph (B) of this paragraph.  The Department will, for each 
such Urban subregion, calculate the maximum percentageamount available for 
Elderly Developments in accordance with Texas Government Code, §2306.6711(h).  
These calculationsmaximum amounts will be published by the Department in the 
Site Demographics Characteristics Report (§2306.6711(h)) and will be final, 
regardless of any returned credit from previous cycles, but may be exceeded only if 
necessary to comply with the nonprofit set-aside required by §42(h)(5) of the Code.” 

 
STAFF RESPONSE:  In response to commenters (28), (35), (49) and (50), staff agrees and is 
recommending that the credits made available under the “at risk” set-aside not be included in the 
competitive tax credits subject to the cap on elderly developments.  This is based on the fact that 
only tax credits treated under the subregional set asides are allocated solely to covered subregions, 
and the credits in the “at risk” set aside are available statewide. The proposed modification includes 
the following: 
 

“(C) Initial Application Selection in Each Sub-Region (Step 3). The highest scoring 
Applications within each of the 26 sub-regions will then be selected provided there 
are sufficient funds within the sub-region to fully award the Application. 
Applications electing the At-Risk or USDA Set-Asides will not be eligible to receive 
an award from funds made generally available within each of the sub-regions.  In 
Urban Uniform State Service Regions containing a county with a population that 
exceeds one million, the Board may not allocate more than the maximum percentage 
of credits available for Elderly Developments, unless there are no other qualified 
Applications in the subregion.  This includes any Applications awarded under 
subparagraph (B) of this paragraph.  The Department will, for each such Urban 
subregion, calculate the maximum percentage in accordance with Texas Government 
Code, §2306.6711(h) and will publish such percentages on its website.  These 
calculations will be published by the Department in the Site Demographics 
Characteristics Report (§2306.6711(h))…. 
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(E) Statewide Collapse (Step 5). Any credits remaining after the Rural Collapse, 
including those in any sub-region in the State, will be combined into one "pool." The 
funds will be used to award the highest scoring Application (not selected in a prior 
step) in the most underserved sub-region in the State compared to the amount 
originally made available in each sub-region.  In urban Uniform State Service 
Regions containing a county with a population that exceeds one million, the Board 
may not allocate more than the maximum percentage of credits available for Elderly 
Developments, unless there are no other qualified Applications in the subregion.  
This includes any Applications awarded under subparagraph (B) of this paragraph.  
The Department will, for each such Urban subregion, calculate the maximum 
percentage in accordance with Texas Government Code, §2306.6711(h) and will 
publish such percentages on its website.  These calculations will be published by the 
Department in the Site Demographics Characteristics Report (§2306.6711(h)).This 
process will continue until the funds remaining are insufficient to award the next 
highest scoring Application in the next most underserved sub-region. In the event 
that more than one sub-region is underserved by the same percentage, the priorities 
described in clauses (i) and (ii) of this subparagraph will be used to select the next 
most underserved sub-region:…”  

In response to commenter (32), staff has applied a plain language reading of the statute to determine 
that all elderly households will be used in the denominator of the formula to calculate the percentage 
of credits that will be available for elderly developments in the impacted regions.  When the 
percentages are published, staff can include the HISTA variable names and Place names.  
 
Staff agrees with commenter (45) regarding how credit returns from a previous cycle should be 
treated. The return of credits in an affected subregion, associated with a large development, 
regardless of whether it was elderly or general, would have a de minimis (less than 0.1%) effect on 
the percentage.  Staff does not believe a re-calculation of the maximum percentage would 
significantly change the amount of credits available and factored into the calculation.   
 
Staff does not recommend any changes based on this comment. 
 
9. §11.6(5) – Competitive HTC Allocation Process – Force Majeure Events (1) 
 
COMMENT SUMMARY:  Commenter (1) stated that the greatest impact on the timing of a 
project’s completion date are a series of compounding events, for example, a rainy month, a labor 
shortage, and a City’s change in interpretation of specific development requirements.  Commenter 
(1) requested staff consider that where there is the presence of three or more of the combined 
factors that has caused a project to push past their placed in service deadline, it be considered a 
force majeure event.   
 
STAFF RESPONSE: The rule as written allows for multiple events to be considered in making a 
determination which staff will evaluate on a case by case basis. 
 
Staff does not recommend any changes based on this comment. 

 
10. §11.7 – Tie Breaker Factors (1), (3), (4), (7), (9), (21), (30), (31), (32), (36), (45) 
 
COMMENT SUMMARY:  Commenter (1) requested consideration for the addition of proximity 
to public transportation as a tie breaker. The choice between two really high opportunity urban areas 
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should come down to the one that is most accessible to public transportation because it has a 
broader appeal to those residents living in urban areas, according to commenter (1).  Commenter 
(3), (7), (9), (30), (31), (45) recommended the following modification to the fourth tie breaker on the 
basis that it will assist with the on-going de-concentration efforts: 

“(4) Applications proposed to be located the greatest linear distance from the nearest 
Housing Tax Credit Development that serves the same population typeassisted 
Development. Developments awarded Housing Tax Credits but do not yet have a 
Land Use Restriction Agreement in place will be considered Housing Tax Credit 
assisted Developments for purposes of this paragraph. The linear measurement will 
be performed from closest boundary to closest boundary.” 

Commenter (4), (31), (36) expressed concern over the third tie breaker that only comprehends one 
population type when there is a potential to have two tied applications serving two different 
populations.  Commenter (4) asserted that since elderly and supportive housing developments are 
impacted by schools with regard to the opportunity index and educational excellence then the tie 
breaker should be considered for all developments.  Commenter (4), (31), (36) recommended the 
following modification for the third tie breaker: 

“(3)  For competing Applications for Developments that will serve the general 
population, theThe Application with the highest average rating for the elementary, 
middle, and high school designated for attendance by the Development Site, or (for 
“choice” districts) the closest.” 

Commenter (21) recommended that for the second tiebreaker the full and exact real number, as 
provided by the ACS, without rounding, be used and further cited the Departments Site 
Demographics Report which uses only one decimal place rather than the full number.  Commenter 
(21) proposed the following modification: 

“(2) Applications proposed to be located in a census tract with the calculated lowest 
poverty rate, as published by the American Community Survey, as compared to 
another Application with the same score.”  

Commenter (45) contended that very specific data regarding a site (i.e. poverty rate and school 
score) that is already incorporated into scoring and then again into the first tie breaker factor should 
not be given additional weight, but rather, other criteria outside of the opportunity index should be 
considered.  Commenter (45) suggested the tie breaker factors relating to poverty rate and school 
score be removed and that should the Department choose to include additional factors, 
recommended the following, in the order of most appropriate: 

“(1) Applications scoring higher on the Opportunity Index under §11.9(c)(4) of this 
chapter (relating to Competitive HTC Selection Criteria) as compared to another 
Application with the same score;. 

(2) Applicants with a portfolio that has a compliance history in the lowest category as 
determined in accordance with 10 TAC §1.301, related to Previous Participation; 

(3) Applications eligible for the highest number of points under §10.101(a)(2), 
relating to Mandatory Community Assets; 

(4) Applications in census tracts with the lowest percentage of Housing Tax Credit 
Units per household; 

(5) Applications with the highest combined scores for Local Government Support, 
commitment of Development Funding by Local Political Subdivision, Declared 
Disaster Area, Quantifiable Community Participation, community Support from 
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State Representative, Input from Community Organizations, and Concerted 
Revitalization Plan under subsection §11.9(d) of this chapter (relating Competitive 
HTC Selection Criteria); 

(64) Applications proposed to be located the greatest linear distance from the nearest 
Housing Tax Credit assisted Development serving the same Target Population 
Developments awarded Housing Tax Credits but do not yet have a Land Use 
Restriction Agreement in place will be considered Housing Tax Credit assisted 
Developments for purposes of this paragraph. The linear measurement will be 
performed from closest boundary to closest boundary.” 

Commenter (32) expressed support for the changes proposed in this section and maintained that 
such changes prevent the over-reliance on the distance tiebreaker created by the lack of detail in the 
opportunity index. 
 
STAFF RESPONSE: In response to commenter (1), proximity to public transportation can be an 
important factor for developments serving certain populations and is already included as an option 
under §10.101 (a) Mandatory Community Assets. 
 
In response to commenters (3), (7), (9), (30), (31), and (45), staff believes that concerns regarding 
concentration of housing are not based on targeted population. Moreover, this tiebreaker has to do 
with allocation of resources in a specific area. 
 
In response to commenters (4), (31), and (36), staff agrees that the limitation of tiebreaker (3) to 
general population developments is not appropriate.  The item will be modified to remove the 
reference to type of development so that the tie breaker applies to all applications.   
 
In response to commenter (21), §11.1(e) already requires the use of census or American Community 
Survey (“ACS”) data.  The use of additional digits after the decimal will not create a meaningful 
measurement for the tie breaker, particularly when there are two other tie breakers to be applied.  
 
In response to commenter (45), the suggested changes to the tiebreakers are a significant change to 
the current structure, which has not been available for public comment.  Further, regarding the 
suggestion to add the sponsors previous participation history as a tie breaker, this scoring item will 
be removed from the QAP for this year in response to multiple commenter concerns.   
 
Staff appreciates the support expressed by Commenter (32).  
 
11. §11.9(b)(2) – Selection Criteria – Previous Participation Compliance History (1), (3), (4),  
(19), (28), (30), (32), (34), (36), (45), (46), (48), (49), (50)  
 
COMMENT SUMMARY:  Commenter (1) expressed that points associated with compliance 
history is not good policy and further stated, along with commenter (30), (49), that instances where 
the ability to correct such a situation is completely out of the owner’s control has no bearing on the 
quality of an owner’s development or compliance ability. Commenter (30), (49), (50) indicated there 
are times when staff review exceeds the 90-day correction period deadline, requiring more 
information from the applicant and questioned whether this would impact the category designation.  
Commenter (1) recommended points for compliance history be removed and this scoring item 
reflect points only for HUB or nonprofit participation.   
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Commenter (3), (30), (48) requested clarification with respect to the previous participation 
compliance history scoring item; specifically how an applicant would determine which category 
applies to them with commenter (28), (48) stating it will be difficult to determine what points to 
assign to this scoring item.  Commenter (3), (30) recommended that the category of an applicant be 
tied to March 1, 2016 to provide clarity within the competitive round as it relates to scoring.  
Commenter (28) recommended the scoring item be somewhat like a pilot program for 2016 with the 
points not actually considered in the final score which would provide an opportunity to evaluate 
further for the 2017 application cycle.  Commenter (46) suggested that it is not reasonable to ask an 
applicant to assess their own category standing since some compliance history less than 3 years old is 
not captured in the Department’s monitoring system and further suggested that the Department 
should provide the applicant with their category designation in advance of the pre-application 
deadline.  Moreover, commenter (46) suggested that assessing everyone’s category designation will 
be an administrative burden on the Department if the right tools are not in place.  Commenter (48) 
stated that correction of a finding out of state within the correction action period is not verifiable 
and they further questioned whether the Department could verify out of state non-corrected 
compliance findings. 

Commenter (19), (46) expressed support for a scoring item that rewards developers that have a track 
record of excellent performance; however, disagreed with the draft language which puts experienced 
developers with excellent track records in the same category of a developer with no record of 
performance in tax credit development.  Such policy of ignoring good performance, according to 
commenter (19), runs contradictory to the private sector because an excellent record of performance 
is the most important factor to private lenders and investors.  Commenter (19) recommended the 
following revision to this scoring item and further commented that for those applicants seeking to 
receive the point under (ii) having no track record, the rule allows for a partnership with an 
experienced developer and brings the policy in line with the private sector and what a bank or 
investor would be looking for before approving a proposal from an entity with no experience.  

“(i) The portfolio of the Applicant has adoes not have compliance history of a 
category 12, 3, or 4 as determined in accordance with 10 TAC §1.301, related to 
Previous Participation; (12 points); or 

(ii) The portfolio of the Applicant has a compliance history of a category 2 as 
determined in accordance with 10 TAC 1.301, related to Previous Participation (1 
point).” 

Similarly, commenter (45) expressed support for this item and it remaining a determining 
factor in the awards made, but believed it could be given up to 4 points in weight asserting 
that the performance of developers and owners that participate in the program are 
paramount to its success and that it is meaningless to develop and own an HTC property 
and then operate it in a manner that does not adequately serve Texans in need of housing.  
Commenter (45) emphasized that this scoring item does not penalize out-of-state 
developers, it takes into consideration portfolio size, it does not penalize owners for having 
findings but only for not correcting those findings timely and it is generally concise and easy 
to understand.  Commenter (45) contended that if the proposed language is revised, they 
would support a scoring item that awarded 2-4 points for Category 1 portfolios and 1-2 
points for those with a Category 2 portfolio and would also support a scoring penalty (1 or 2 
points) for those with a Category 3 or 4 portfolio, only because it would have the same 
impact.  Moreover, a scoring item that took into account the compliance history of only the 
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majority owner of the general partnership interest, so that owners with good compliance 
histories would still be motivated to partner with a non-profit or HUB that might have had 
some compliance issues in the past, would also garner support from commenter (45). 

Commenter (32) expressed support for this scoring item which they believe addresses 
applicants with a negative compliance history but does not discourage new entrants to the 
competitive process.  Commenter (32) suggested this scoring item be modified to state that 
the point is unavailable to any applicant with a portfolio that includes a relevant property 
that has failed to timely and completely file a Housing Sponsor Report in the last 3 years.  
Commenter (32) maintained that such Report provides important insight into the activities 
of existing properties but is not always submitted.  

Commenter (46) indicated the scoring item unfairly provides preference to out-of-state 
applicants without Department experience which appears to be the opposite of the intent of 
the item which is to reward strong developers with a strong compliance history.   

Commenter (34), (36), (47) requested the points associated with compliance history be 
removed from this scoring item and be revisited for the 2017 application cycle.  If this point 
remains; however, commenter (47), (50) recommended that a Category 2 portfolio be 
removed from the list such that Category 1 or 2 applicants could still receive the additional 
point.  Commenter (50) suggested that the Category 1 designation, for those with an extra 
large portfolio would require not a single issue of non-compliance not corrected within the 
corrective action period, which is almost impossible to achieve, especially considering that 
the Department’s compliance staff often does not review the corrective action within the 
corrective action period.  Moreover, commenter (47) suggested the category designation be 
tied to an applicant’s previous participation history at the beginning of the 2016 application 
cycle and that any outstanding non-compliance that occurred before the beginning of cycle 
not be considered for the category designation.  To that end, commenter (47) offered the 
following modification: 

“(B) Previous Participation Compliance History. The portfolio of the Applicant does 
not have compliance history of a category 2, 3, or 4 as determined in accordance 
with 10 TAC §1.301, related to Previous Participation. This point category will be 
applicable to any events of noncompliance that are uncorrected or events of 
noncompliance that were not corrected during the corrective action period for the 
Applicant’s previous participation history as of March 1, 2016. (1 point)”  

Commenter (4) asserted that points for compliance history is in essence double counting the 
review since previous participation is already contemplated during the award process and 
further contended that the ultimate goal of the previous participation was to require 
developers to fix any outstanding issues as a condition of award.  Commenter (4) maintained 
that such process does not seem reasonable when the review and category designation 
appears to look back at issues that occurred prior to the implementation of the category 
system and which have to ability to correct.  It was the recommendation of commenter (4) 
that this point item be deleted until applicants and staff have a better understanding of the 
category system and what is involved in the evaluation and that option (A) under this item 
be revised to reflect 2 points, instead of 1 point.  
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Commenter (48) expressed concern over how to equitably reward points to all developers 
without competitive advantage to a select few since the proposed language can punish an 
applicant for a single event that was corrected but perhaps for reasons beyond the 
applicant’s control, may not have been corrected during the corrective action period.  
Commenter (48) explained that a Category 2 portfolio, no matter how large, cannot have a 
single finding which is unfair to those who have a significant Texas only portfolio under 
review and further maintained that an uncorrected event should rise to the level of penalty 
loss of the competitive score, but not any single corrected event, regardless if corrected 
within or outside the corrective action period, especially if developers who operate outside 
Texas are not subject to the same compliance review.  Commenter (48) suggested this item 
be removed for the 2016 application cycle or modified to reflect one of the following to 
ensure a reasonable standard for competition: 

“(B) Previous Participation Compliance History. The portfolio of the Applicant does 
not have compliance history of a category 2, 3, or 4 as determined in accordance 
with 10 TAC §1.301, related to Previous Participation. (1 point)”  

“(B) Previous Participation Compliance History. The portfolio of the Applicant does 
not have compliance history of any uncorrected findings within the last 3 years a 
category 2, 3, or 4 as determined in accordance with 10 TAC §1.301, related to 
Previous Participation. (1 point)”  

With respect to subparagraph (A) under this scoring item, commenter (45) suggested the 
threshold percentage for the HUB or nonprofit partner participation be lowered from 80% 
for a combination of ownership interest, cash flow from operations and developer fee taken 
together to equal at least 50%, with no less than 5% in each category.  Commenter (45) 
expressed that while some of these organizations have extensive experience, part of the 
purpose of the scoring item is to give more experience to organizations that have some but 
that still need partners.   

STAFF RESPONSE:  Staff has carefully considered the volume of concern and conflicting 
comment regarding this scoring item. While the previous participation history will continue 
to be considered during the allocation process, staff recommends that the scoring item be 
excluded from this Qualified Allocation Plan and reevaluated as the 2017 rules are 
developed. 

12.  §11.9(c)(2) and (c)(3) – Selection Criteria – Rent Levels of Tenants and Tenant 
Services (8), (45) 

COMMENT SUMMARY:  Commenter (45) suggested the additional points available to 
supportive housing developments under these two scoring items be removed on the basis that, by 
definition, these types of developments will require funding sources that will require the property 
serve particular populations which may result in additional units restricted at 30% AMI and/or 
provide additional services.  Commenter (45) does not believe that in meeting the requirements 
associated with those funding sources, they should be allowed additional points under the QAP 
since the benefits of serving those populations are already realized through those sources.  
Commenter (45) recommended that perhaps only the highest scoring supportive housing 
development in any given region be allowed access to these additional points.  As proposed, the 
QAP highly favors this type of development over those that serve general population or seniors.  
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Moreover, commenter (45) argued that with developers of supportive housing seeking additional 
concessions in the QAP and Rules, as well as Direct Loan NOFA’s being developed, they do not 
believe statute explicitly states that this type of housing should be a primary purpose of the 
Department.   
 
Commenter (8) asserted the proposed language for Rent Levels of Tenants fails to follow the 
legislative mandate by coupling rent levels with the status of the owner or other factors that could be 
more appropriate for another lower scoring aspect of the rule.  Specifically, commenter (8) contends 
that the highest priority under this item is for those participating in the City of Houston’s Permanent 
Supportive Housing program which is not an aspect of rent levels of tenants.  Points that can be 
achieved that are based on additional factors that are already included in other lower scoring 
categories does not adhere to the plain language of statute, according to commenter (8). Moreover, 
given the statutory language, the legislature approved of lower rents; however, it is questionable as to 
whether the legislature intended for points to be given to developments that are increasing the rents 
of low income residents in order that even lower income residents would have lower rents, which 
the proposed language allows.  According to commenter (8) the Department should reward the 
development that is actually bringing something to the project that does not cause some tenants to 
pay more than is necessary by obtaining project based rental assistance for the 30% AMGI which is 
essentially robbing Peter to pay Paul.  Commenter (8) suggested the following revision to this item: 

“(2) Rent Levels of Tenants. (§2306.6710(b)(1)(E)) An Application may qualify to 
receive up to thirteen (13) points for rent and income restricting a Development for 
the entire Affordability Period. These levels are in addition to those committed 
under paragraph (1) of this subsection.  

(A) At least 20% of all low-income Units at 30% or less of AMGI and the 
development has secured a commitment for either Section 8 or USDA Rental 
Assistance on the Units.  In the alternative to obtaining a commitment for the 
rental assistance units, the developer shall agree to a one time cash deposit into a 
bank account jointly controlled by the developer and TDHCA to be released 
monthly to provide the subsidy for the 30% tenants.  The amount of the cash 
deposit shall be equal to the number of units at 30% times 12 times the number 
of years in the affordability period times the dollar amount difference between 
the rent level at 50% less the rent level at 30%.  A development meeting the 
requirement of this subsection shall qualify for 13 points. 

(B) At least 10% of all low-income units at 30% or less of AMGI or, for a 
Development located in a Rural Area, 7.5% of all low income Units at 30% or 
less of AMGI and the development has secured a commitment for either Section 
8 or USDA Rental Assistance on the Units.  In the alternative to obtaining a 
commitment for the rental assistance units, the developer shall agree to a one 
time cash deposit into a bank account jointly controlled by the developer and the 
TDHCA to be released monthly to provide the subsidy for the 30% tenants.  
The amount of the cash deposit shall be equal to the number of units at 30% 
times 12 times the number of years in the affordability period times the dollar 
amount difference between the rent level at 50% less the rent level at 30%.  A 
development meeting the requirement of this subsection shall qualify for 11 
points. 

(C) At least 5% of all low income Units at 30% or less of AMGI and the 
development has secured a commitment for either Section 8 or USDA Rental 
Assistance on the Units.  In the alternative to obtaining a commitment for the 
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rental assistance units, the developer shall agree to a one time cash deposit into a 
bank account jointly controlled by the developer and TDHCA to be released 
monthly to provide the subsidy for the 30% tenants.  The amount of the cash 
deposit shall be equal to the number of units at 30% times 12 times the number 
of years in the affordability period times the dollar amount difference between 
the rent level at 50% less the rent level at 30%.  A development meeting the 
requirement of this subsection shall qualify for 7 points. 

Commenter (8) further believed that a similar argument can be made to subsection (c)(1) of this item 
to only reward the development where the developer is subsidizing the tenants or has secured the 
long commitment from a third party government or private source to subsidize the extremely low 
income tenants without causing other low income tenants to pay more than is necessary for housing. 

STAFF RESPONSE: In response to commenter (45), staff believes that the unique nature of 
supportive housing, including the higher level of services and deeper rent targeting cannot be 
adequately supported by a traditionally funded transaction.  Supportive housing developments are 
structured in a manner that does not support debt. That is why they are able to sustain larger 
percentages of 30% AMGI units and more extensive services.  The potential for these developments 
to score higher is offset by the difficult economics of the transaction.  The scoring differential has 
been available in past years and has not disproportionately impacted the allocation of credits to 
Supportive Housing developments on a statewide basis, however staff is recommending several 
changes to limit this differential in combination with other scoring items.  Staff will continue to 
monitor these numbers and may propose revisions in future QAPs if warranted based on the data.   
 
In response to commenter (8), (45) suggestion regarding limitation of supportive housing 
developments, staff believes the changes proposed would have a significant impact on the effect of 
the overall scoring without providing a reasonable opportunity for public comment and, as a result, 
would not be considered a natural outgrowth of the rule.   
 
Staff recommends no changes based on these comments.  
 
13.  §11.9(c)(4) – Selection Criteria – Opportunity Index (3), (4), (7), (20), (21), (25), (29), 
(30), (31), (32), (38), (39), (45), (48), (49), (50) 
 
COMMENT SUMMARY: Commenter (3), (31), (36) requested the median Index 1 score in this 
scoring item be changed from 77 to 76 for consistency with the 2015 data released by TEA.  
Commenter (31), (36) further elaborated that, while in previous years the statewide median of 77 was 
applicable to both elementary and all schools combined, the 2015 data released reflecting a score of 
76 was specific to the elementary school statewide median.  The fact that this scoring item, 
according to commenter (31), (36) is directly tied to elementary schools, it justifies the modification 
to the score of 76.  Moreover, commenter (3), (29), (30), (49) requested the poverty rate in this 
scoring item be increased to 20% for all areas outside of Region 11 where the poverty rate should 
remain at 35%.  Commenter (3), (29), (30), (49) suggested that such small change will add 
approximately 4.3% more census tracts, which they asserted to still be first and second quartile 
census tracts, to that of high opportunity which will promote further de-concentration of awards.  
Furthermore, as asserted by commenter (3), (29), (30) this modification will help alleviate the issue 
that preservation properties are part of the poverty rate thus making their own communities non-
competitive.  Commenter (29) further added that in large urban areas a specific census tract may be 
experiencing an increase in income levels; however, it may take time for the decrease in poverty rate 
to be seen. 
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Commenter (30) indicated that while they agreed with the change providing opportunities in second 
quartile tracts, they do not agree that such areas should be a point less than the first quartile areas 
with the added requirement of the elementary school having received at least one distinction.  
Commenter (30) believed that if this requirement is to be met for second quartile areas, then such 
areas should have the same point value as the first quartile tracts.  To achieve this, commenter (30) 
offered the following modification: 

“(i) The Development Site is located in a census tract with income in the top two 
quartiles of median household income for the county or MSA as applicable., and If 
the Development Site is located in the top quartile, is in the attendance zone of an 
elementary school that has a Met Standard rating and has achieved a 77 or greater on 
index 1 of the performance index, related to student achievementschool; or if the 
Development is located in the second quartile, is in the attendance zone of an 
elementary school that has a Met Standard rating, achieved a 77 or greater on index 
1, and has earned at least one distinction designation by TEA (7 points);  

(ii) The Development Site is located in a census tract with income in the second 
quartile of median household income for the county or MSA as applicable, and the 
Development Site is in the attendance zone of an elementary school that has a Met 
Standard rating, has achieved a 77 or greater on index 1 of the performance index, 
related to student achievement, and has earned at least one distinction designation by 
TEA (6 points);  

(iii) The Development Site is located in a census tract with income in the top second 
quartile of median household income for the county or MSA as applicable, and the 
Development Site is in the attendance zone of an elementary school that has a Met 
Standard rating and has achieved a 77 or greater on index 1 of the performance 
index, related to student achievement (5 points);  

(iv) The Development Site is located in a census tract with income in the top quartile 
of median household income for the county or MSA as applicable (3 points); or  

(iv) The Development Site is located in a census tract with income in the top two 
quartiles of median household income for the county or MSA as applicable (13 
points).”  

Similarly, commenter (48) asserted that by adding a 6 point scoring item for an elementary school 
based on its one earned distinction essentially gives bonus points only to second quartile sites 
whereas top quartile sites are not able to get similar bonus points.  The new scoring option does not, 
according to commenter (48), open new census tracts for competition because the existing scoring 
criteria still rewards sites with a 77 or greater rating based on quartile without the added bonus 
points only to second quartile sites.  Commenter (48) stated the same bonus points should be 
allowed for both first and second quartile sites if the elementary school has at least one designation 
and recommended that for a site within a first quartile could achieve 8 points and a second quartile 
could achieve 6 points; otherwise, the points for one star of distinction should be removed.  
Commenter (48) expressed support for maintaining the minimum rating of 77 for this scoring item.    
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Commenter (50) expressed support for adding a point category for sites located in second quartile 
tracts with exceptionally well performing schools and believed that second quartile tracts provide 
equal opportunity to that of first quartile tracts, especially when the schools are exceptional. 
 
Commenter (45) expressed concern over deletion of the sentence in subparagraph (C) of this section 
that addressed the issue of choice programs, and stated that in districts with these programs the 
district rating should be used.  According to commenter (45) it is inappropriate to assume that the 
closest school is the one the students will most likely attend and that it is possible that a school that 
is closest might be across a major highway and not be the logical choice, with respect to either 
school rating or transportation.  Commenter (45) suggested the following modification: 
 

“…In districts with “choice” programs, where students can select one or more 
schools in the district that they wish to attend, an Applicant may use the district 
rating…” 

 
Commenter (45) expressed opposition to the use of distinction designations by TEA because of the 
methodology behind the distinctions, which based on the TEA manual, are determined after schools 
are put in comparison groups with schools across the state and such groups can vary greatly in size.  
Commenter (45) believed this is not an accurate reflection of a school’s general performance 
because the “worst of the best” might earn a distinction while the “best of the worst” might not.  
Commenter (45) maintained that the Opportunity Index is appropriately designed to compare one 
part of the MSA to another, not to compare a census tract in Spring to one in McAllen, and they 
believed using the distinction designation violates this concept.  If a 6 point scoring option is desired 
by the Department, it could be achieved by introducing a new factor or simply compressing the 
scoring, not be arbitrarily adjusting the thresholds for either income, poverty rate, or school ratings 
and suggested that proximity to community assets, which has been presented as a priority by the 
Department, could be included in this scoring item without undermining the policy objective of the 
index itself.  To achieve this, commenter (45) recommended one of the following options: 

“(i) The Development Site is located in a census tract with income in the top quartile 
of median household income for the county or MSA as applicable, and the 
Development Site is in the attendance zone of an elementary school that has a Met 
Standard rating and has achieved a 77 or greater on index 1 of the performance 
index, related to student achievement (7 points);  

(ii) The Development Site is located in a census tract with income in the second 
quartile of median household income for the county or MSA as applicable, and the 
Development Site is in the attendance zone of an elementary school that has a Met 
Standard rating, and has achieved a 77 or greater on index 1 of the performance 
index, related to student achievement, and has earned at least one distinction 
designation by TEA (6 points);  

(iii) The Development Site is located in a census tract with income in the second 
quartile of median household income for the county or MSA as applicable, and the 
Development Site is in the attendance zone of an elementary school that has a Met 
Standard rating and has achieved a 77 or greater on index 1 of the performance 
index, related to student achievement (45 points);  
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(iv) The Development Site is located in a census tract with income in the top two 
quartiles of median household income for the county or MSA as applicable (23 
points).; or  

(v) The Development Site is located in a census tract with income in the top two 
quartiles of median household income for the county or MSA as applicable (1 
point).”  

  The other option, according to commenter (45) could be the following: 

“(i) The Development Site is located in a census tract with income in the top quartile 
of median household income for the county or MSA as applicable, and the 
Development Site is in the attendance zone of an elementary school that has a Met 
Standard rating and has achieved a 77 or greater on index 1 of the performance 
index, related to student achievement (7 points);  

(ii) The Development Site is located in a census tract with income in the second 
quartile of median household income for the county or MSA as applicable, and the 
Development Site is in the attendance zone of an elementary school that has a Met 
Standard rating, has achieved a 77 or greater on index 1 of the performance index, 
related to student achievement, and has earned at least one distinction designation by 
TEA (6 points);  

(iii) The Development Site is located in a census tract with income in the second 
quartile of median household income for the county or MSA as applicable, and the 
Development Site is in the attendance zone of an elementary school that has a Met 
Standard rating and has achieved a 77 or greater on index 1 of the performance 
index, related to student achievement, and is within three miles of a full service 
grocery store, pharmacy, and urgent care facility (56 points);  

(iv) The Development Site is located in a census tract with income in the top quartile 
of median household income for the county or MSA as applicable (3 points); or  

(v) The Development Site is located in a census tract with income in the top two 
quartiles of median household income for the county or MSA as applicable (1 
point).”  

Commenter (25) expressed that the points under this scoring item forces development in suburban 
neighborhoods that are not conducive to the target population.  Specifically, commenter (25) 
indicated that in working with the homeless population, they incorporate the adjacent neighborhood 
in offering services and working with the local schools to provide tutoring.  When forced to develop 
in suburban communities, commenter (25) believed the resources they are able to provide are being 
taken away from the most vulnerable citizens and therefore recommended that community 
revitalization points be weighed just as much as opportunity index points. 
 
As it relates to the Rural Opportunity Index, commenter (3) recommended the following be added 
to clause (i) to provide clarification on “services specific to a senior population”.  Commenter (49) 
agreed and recommended “other senior appropriate services as evidenced by the applicant” also be 
added. 
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 “Free or donation based hot meal service for a minimum of once daily 5 days a 

week (either delivered on site or offered off-site; 
 

 Access to primary health care including partnerships for on-site services, urgent 
care clinics that accept Medicaid/Medicare, primary care doctor’s offices that 
accept Medicaid/Medicare, ERs and Hospitals.” 

 
Commenter (45) disagreed with elderly developments having access to points for being in proximity 
to “services specific to a senior population” as well as being in proximity to a senior center and 
suggested deleting one or the other. 
 
Commenter (7) requested deleting the point qualifiers for first and second quartiles for existing rural 
properties in the set-asides since they have fixed locations and cannot be moved and further 
requested a tiered point system for first and second quartiles and third and fourth quartiles. 
 
With respect to the services identified in the scoring item, commenter (7) stated that USDA Rural 
Development does not permit the use of rent proceeds for on-site or off-site services; therefore, 
requiring such will create a financial challenge for the property.  In lieu of the services, commenter 
(7) suggested that such developments be allowed to add upgrades such as accessibility, laundry 
room, community room or upgrades to unit amenities.   
 
The proximity to the community assets in this scoring item should be increased from 1.5 miles to 3 
miles according to commenter (7) to provide consideration for those existing units that cannot be 
moved.   
 
Commenter (20) asserted there was an inconsistency with requiring an Index 1 score of 77 for the 
middle or high school in rural region 11 while §11.9(c)(5) relating to Educational Excellence requires 
an Index 1 score of 70.  As a result, commenter (20) recommended the following modification to 
this scoring item: 

“(B) For Developments located in a Rural Area, an Application may qualify to 
receive up to seven (7) cumulative points based on median income of the area 
and/or proximity to the essential community assets as reflected in clauses (i) - (vi) of 
this subparagraph if the Development Site is located within a census tract that has a 
poverty rate below 15 percent for Individuals (35 percent for regions 11 and 13) or 
within a census tract with income in the top or second quartile of median household 
income for the county or MSA as applicable or within the attendance zone of an 
elementary school that has a Met Standard rating and has achieved a 77 or greater on 
index 1 of the performance index, related to student achievement.  

(i) Except for an Elderly Limitation Development, the Development Site is 
located within the attendance zone (or in the case of a choice district the closest) 
of an elementary, middle, or high school that has achieved the performance 
standards stated in subparagraph (B); (For Developments in Region 11, the 
middle school or high school must achieve an index 1 score of at least 70 to be 
eligible for these points); or for Elderly Developments, the Development Site has 
access to services specific to a senior population within 2 miles.  (Note that if the 
school is more than 2 miles from the Development Site, free transportation must 
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be provided by the school district in order to qualify for points. For purposes of 
this subparagraph only, any school, regardless of the number of grades served, 
can count towards points; however, schools without ratings, unless paired with 
another appropriately rated school will not be considered.)   (3 points);”  

Commenter (4) expressed concern over the changes to Rural Opportunity Index, making it more 
difficult to obtain the points.  Specifically, commenter (4) contended that there is no “choice” for a 
child to attend one school over another which implies that under subparagraph (B) there is no 
choice involved in attending a school that has an index 1 score of 77 or greater.  Moreover, 
commenter (4) maintained that if this scoring item is about distances to commonly utilized or 
required facilities, and since a family does not have a choice in the rating of the school they may 
attend, the proposed language does not make sense.  Commenter (4) asserted that the 2015 language 
regarding the Met Standard rating makes the most sense and has the most value to families in that 
the school the child will attend is close to the development.   
 
Commenter (4) also stated the inconsistency with having two senior center-type scoring items worth 
various points – i.e. 3 points under clause (i) and 2 points under clause (v) of this subparagraph.  
Commenter (4) emphasized that an elderly application in a rural area that can achieve points for a 
day care center does not make sense considering they can at least use the school’s grounds for 
walking or exercise.  To address these concerns, commenter (4) recommended the changes as 
reflected below.  Commenter (21) expressed similar objections to substituting proximity to senior 
services for schools in rural regions for elderly developments and further elaborated that schools are 
a key community asset, providing volunteer opportunities for seniors, open space for recreation, 
fitness, social interaction and places to gather, hold community meetings and even vote.  
Commenter (21) proposed the same modifications to that of commenter (4): 

“(i) Except for an Elderly Limitation Development, the The Development Site is 
located within the attendance zone (or in the case of a choice district the closest) and 
within 1.5 miles of an elementary, middle, or high school with a Met Standard 
ratingthat has achieved the performance standards stated in subparagraph (B); or for 
Elderly Developments, the Development Site has access to services specific to a 
senior population within 2 miles.  (Note that if the school is more than 2 miles from 
the Development Site, free transportation must be provided by the school district in 
order to qualify for points. For purposes of this subparagraph only, any school, 
regardless of the number of grades served, can count towards points; however, 
schools without ratings, unless paired with another appropriately rated school will 
not be considered.)   (3 points);”  

Commenter (39) recommended that for rural areas, points and requirements for sites to be located 
within a first or second quartile census tract be removed and maintained that a large number of cities 
are located within a third or fourth quartile, surrounded by a first or second quartile census tract on 
the outskirts of town. 
 
Commenter (32) recommended paragraph (A) be consistent with paragraph (B) under this scoring 
item by substituting “the Development Site has access to services specific to a senior population 
within 1 mile” for the “school attendance zone” criteria.  As proposed, commenter (32) maintained 
that it encourages developers to substitute elderly-only developments for family developments in 
high opportunity areas with access to good schools.  
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Commenter (45) requested clarification regarding sites located in districts with choice programs and 
stated the proposed language indicates that the closest school, regardless of distance to the site, must 
have the index 1 score of 77 under clause (i); however, this seems inconsistent with the concept of 
the rural opportunity index which requires one threshold that does not involve proximity to the 
services or community assets and then a second criteria which does require such proximity.  
Commenter (45) believed this to be redundant considering the first threshold for points and further 
suggested that either the requirement for the points be proximity to the elementary school or in the 
attendance zone of a highly rated middle or high school.   
 
Commenter (38) urged the Department to balance point incentives for investing in high opportunity 
areas and the preservation and rehabilitation of existing multifamily housing in a way that makes 
sense for Texas. 
 
Commenter (91) recommended the following subparagraph be added to this scoring item: 
 

“(D) For At-Risk Developments, if the proposed Development Site is located within 
a 1.0 mile radius area containing jobs earning up to $3,333 of at least 10 times the 
number of HTC units as reported by the US Census On the Map, an Application 
may qualify to receive up to seven (7) points.” 

 
STAFF RESPONSE: As it relates to comments received on the Urban Opportunity Index, in 
response to commenter (3), (31), (36), the index 1 score of 77, since the inception of the scoring 
item, has been based on the statewide median of all schools, which has also been the statewide 
median for elementary schools over the past few years.  While staff acknowledges the statewide 
median for elementary schools has been updated to reflect an index 1 score of 76, staff does not 
believe the score should be adjusted, since the statewide median for all schools remains at 77.  
 
In response to commenters (3), (29), (30), (49) that recommended an increase to the poverty rate 
threshold to 20% in order to promote de-concentration of awards, staff believes that the current 
15% maximum poverty rate continues to be appropriate.  The 15% rate has not resulted in a 
concentration of awards in previous cycles, and it continues to support developments in high 
opportunity areas. 
 
In response to commenters (30), (45) and (48), staff believes that a distinction designation indicates 
that students in the attendance zone of the elementary school will be able to access important 
educational opportunities, such that the scoring criteria is warranted.  
 
In response to commenter (45), districts that have choice programs that allow students to attend 
higher performing schools do not necessarily provide transportation to such schools.  As such, while 
a student can attend the school of their choice they are most likely to attend the school in their 
neighborhood.  Sites near poor performing schools should not receive the benefit of a high 
performing district rating.  
 
In response to commenters (45) and (20), the proposed changes to the scoring structure are of a 
magnitude that would require re-publication and a necessary opportunity for additional public 
comment.  
 
In response to commenter (32) staff agrees that an Elderly Development should be able to either 
score points for proximity to a high performing school or access to services specific to seniors, staff 
makes the following change: 
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(i) The Development Site is located in a census tract with income in the top quartile 
of median household income for the county or MSA as applicable, and the 
Development Site is in the attendance zone of an elementary school that has a Met 
Standard rating and has achieved a 77 or greater on index 1 of the performance 
index, related to student achievement; or for Elderly Developments, the 
Development Site has access to services specific to a senior population within 2 
miles.   (7 points);  

 
 
Staff appreciates the support expressed by commenter (50). 
 
As it relates to the Rural Opportunity Index, in response to commenters (3) (45), and (49), staff 
believes that "services specific to a senior population" is appropriately descriptive, and that addition 
of the suggested language would create unnecessary limitation.  Further, "services specific to a senior 
population" may provide in-home support or other types of services senior centers do not provide.  
 
In response to commenter (7) the proposed changes to the scoring structure are of a magnitude that 
would require republication and an opportunity for additional public comment.  
 
In response to commenter (20), staff believes that making the suggested change would create an 
inconsistency with points allowed under the Urban Opportunity Index. 
 
In response to commenter (4), (45) districts that have choice programs that allow students to attend 
higher performing schools do not necessarily provide transportation to such schools.  As such, while 
a student can attend the school of their choice they are most likely to attend the school in their 
neighborhood.  Sites near poor performing schools should not receive the benefit of a high 
performing district rating.  Staff believes the parenthetical regarding the closest choice district school 
is redundant with subparagraph (C) and therefore can be removed. 
 
In response to commenter (4), staff believes that "services specific to a senior population" may 
provide in-home support or other types of services senior centers do not provide, and is therefore 
worthy of the additional point.  Further, because Elderly Preference developments are required to 
accept families with children, the inclusion of proximity to licensed child care is appropriate. 
However to make the language consistent with the proposed Urban Opportunity Area language 
which allows Elderly Developments to either score points for proximity to a high performing school 
or access to services specific to seniors, staff makes the following change: 

“(i) Except for an Elderly Limitation Development, tThe Development Site is 
located within the attendance zone (or in the case of a choice district the closest) of 
an elementary, middle, or high school that has achieved the performance standards 
stated in subparagraph (B) or for Elderly Developments, the Development Site has 
access to services specific to a senior population within 2 miles.  (Note that if the 
school is more than 2 miles from the Development Site, free transportation must be 
provided by the school district in order to qualify for points. For purposes of this 
subparagraph only, any school, regardless of the number of grades served, can count 
towards points; however, schools without ratings, unless paired with another 
appropriately rated school will not be considered.)   (3 points);”  
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In response to commenters (32), (39) the proposed changes to the scoring structure are of a 
magnitude that would require republication and an opportunity for additional public comment.  
 
In response to commenter (38) staff believes the proposed rules take into consideration preservation 
initiatives and provides incentives where appropriate. 
 
In response to commenter (91) the suggested change would be a significant modification in 
numerous areas of the rules associated with the evaluation process not identified by the general 
comment expressed.  
 
14. §11.9(c)(5) – Selection Criteria – Educational Excellence (1), (3), (4), (7), (11), (12), (13), 
(14), (15), (16), (17), (18), (23), (25), (31), (32), (45), (48), (49), (89) 
 
COMMENT SUMMARY:  Commenter (3) recommended the following changes to this scoring 
item indicating that while it is difficult to find sites where all three schools achieve the index 1 score 
of 77, this proposed modification would create more variation in scoring in at least achieving partial 
points. 

“(A) The Development Site is within the attendance zone of an elementary school, a 
middle school and a high school with a Met Standard rating and an Index 1 score of 
at least 77 For Developments in Region 11, the middle school and high school must 
achieve an Index 1 score of at least 70 to be eligible for these points (5 points); or  

(B) The Development Site is within the attendance zone of any two of the following 
three schools (an elementary school, a middle school, and a high school) with a Met 
Standard rating and an Index 1 score of at least 77.  For Developments in Region 11, 
the middle school and high school must achieve an Index 1 of at least 70 to be 
eligible for these points;. (3 points) or 

(C) The Development Site is within the attendance zone of an elementary school, a 
middle school and a high school either all with a Met Standard rating or any one of 
the three schools with  Met Standard rating and an Index 1 score of at least 77.  For 
Developments in Region 11, the middle school and high school must achieve an 
Index 1 score of at least 70 to be eligible for these points. (2 points) 

Commenter (7) suggested there be a consideration for acceptable mitigation for schools that have 
not achieved the Met Standard rating in rural areas and specifically suggested an approved work-out 
plan be allowed and worth 2 points.  
 
Commenter (11), (12), (13), (14), (15), (16), (17), (18) recommended At-Risk developments with 
Choice Neighborhood funding be allowed points under this scoring item regardless of their actual 
school scores.  Commenter (11), (12), (13), (14), (15), (16), (17), (18)  asserted that in order to be 
designated a Choice Neighborhood, a housing authority must have demonstrated that the targeted 
community needs assistance in areas that include housing, education and social services and has 
developed a community drive transformation plan that addresses those needs. Moreover, the Choice 
Neighborhood Initiative is a partnership among several federal agencies that supports locally driven 
solutions for transforming distressed neighborhoods.  Commenter (11), (12), (13), (14), (15), (16), 
(17), (18) suggested this scoring item be revised to allow applications that qualify under the At-Risk 
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set-aside, that have a nationally recognized educational initiative in place and/or receive funding 
from Choice Neighborhood receive 3 points, regardless of the school rankings and scores. 
 
Commenter (25) recommended the points under this scoring item should not be limited to points 
under the opportunity index and that such change would allow supportive housing developers to 
continue to work in the urban core, collaborating with local communities to revive neighborhoods. 
 
Commenter (4), (48) suggested that the 3 points allowed for a site that has all Met Standard schools 
effectively de-values a site that has all schools that are Met Standard and have an index 1 score of 77 
or greater, which allows for 5 points.  Commenter (4) stated that less than 8% of schools have an 
Improvement Required rating, with many of those schools being clustered in one district.  
Commenter (4) contended that points should not be awarded for a rating that has been achieved for 
92% of all rated schools and that to keep this scoring item meaningful the following modification 
should be made: 

“(B) The Development Site is within the attendance zone of an elementary school, a 
middle school, and a high school with a Met Standard rating The Development Site 
is within the attendance zone of an elementary school and either a middle school or 
high school with a Met Standard rating and an Index 1 score of at least 77 (or 70 for 
Region 11) or within the attendance zone of a middle and high school with a Met 
Standard rating and an Index 1 score of at least 77 (or 70 for Region 11). (3 points)”  

Commenter (48) recommended the following modifications to this scoring item to create a scoring 
benefit for high opportunity locations with 2 of 3 schools that have a 77 or better rating: 
 

 (5 points) – all three schools (elementary, middle, and high school) met 77 (or 70 for 
Region 11 and 13); 

 (3 points) – two of three schools (elementary, middle, and high school) met 77 (or 70 
for Region 11 and 13); 

 (1 point) – all three schools Met Standard.  
 
Based on similar recommendations regarding the index 1 score of 76 to the Opportunity Index 
scoring item, commenter (31) recommended the index 1 score specific to elementary schools within 
this scoring item be modified to reflect the same. However, commenter (31) recommended the 
index 1 score for middle and high schools remain at 77 for this scoring item.  Proposed modified 
language from commenter (31): 

“(A) The Development Site is within the attendance zone of an elementary school 
with a Met Standard rating and an Index 1 score of at least 76, and a middle school 
and a high school with a Met Standard rating and an Index 1 score of at least 77 For 
Developments in Region 11, the middle school and high school must achieve an 
Index 1 score of at least 70 to be eligible for these points (5 points); or”  

Commenter (89) believed points under this scoring item should be awarded to charter schools that 
are being developed as part of a holistic approach to neighborhood revitalization.  To qualify for the 
points the children living at the proposed development must be able to attend the charter school 
and that the district rating should be allowed to be used on the basis that the charter school may not 
yet offer and therefore not have data on all grades that will be in place when the development is 
placed in service. 
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Commenter (89) also expressed concern that senior developments are still eligible to receive 5 points 
under this scoring item which means they would forgo the 3 points available under Aging in Place 
and will likely not incorporate design and service features specific to the target population.  As a 
result, senior developments will continue to be built in areas with good schools because they are 
considered more acceptable to those communities. 
 
Commenter (45) expressed the same concern in this scoring item as in Opportunity Index over 
deletion of the sentence that addressed the issue of choice programs and suggested the modification 
below.  Moreover, commenter (45) believed that using the district rating in cases with district-wide 
enrollment is more appropriate than using the rating of the nearest school since there is no 
guarantee that the tenants will attend the nearest school.   
 

“…In districts with “choice” programs, where students can select one or more 
schools in the district that they wish to attend, an Applicant may use the district 
rating…” 

 
Commenter (45) objected to awarding 3 points for developments located in the attendance zones of 
schools that only have a Met Standard rating on the basis that it is not in line with the concept of the 
scoring item and would only serve to severely dilute its impact.  Commenter (45) recommended the 
following changes: 

“… An Application may qualify to receive up to five (5)four (4) points for a 
Development Site located within the attendance zones of public schools that have 
achieved a 77 or greater on index 1 of the performance index, related to student 
achievement, meeting the criteria as described in subparagraphs (A) and (B) of this 
paragraph, as determined by the Texas Education Agency, provided that the schools 
also have a Met Standard rating.  Points will be awarded as described in 
subparagraphs (A) and (C) of this paragraph. An attendance zone does not include 
schools with district-wide possibility of enrollment or no defined attendance zones, 
sometimes known as magnet schools. However, in districts with district-wide 
enrollment an Applicant may use the rating of the closest elementary, middle, or high 
schools, respectively, which may possibly be attended by the tenants. In districts with 
“choice” programs, where students can select one or more schools in the district that 
they wish to attend, an Applicant may use the district rating….  

(A) The Development Site is within the attendance zone of an elementary 
school, a middle school and a high school with the appropriate rating.  a Met 
Standard rating and an Index 1 score of at least 77 For Developments in 
Region 11, the middle school and high school must achieve an Index 1 score 
of at least 70 to be eligible for these points (45 points); or  

(B) The Development Site is within the attendance zone of an elementary 
school, and either a middle or high school with the appropriate rating.  For 
Developments in Region 11, the middle or high school must achieve an 
index 1 score of at least 70 to be eligible for these pointsa middle school, and 
a high school with a Met Standard rating. (23 points) 
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(C) The Development Site is within the attendance zone of a middle school 
and high school with the appropriate rating.  For Developments in Region 
11, the middle school and high school must achieve an Index 1 score of at 
least 70 to be eligible for these points (2 points).”  

Commenters (1), (23), (32), (49) all commented regarding Aging in Place points for Supportive 
Housing or single-room occupancy Developments.  They implied a need for parity between 
developments choosing Aging in Place points and those electing Educational Excellence points and 
that selection of such points should be mutually exclusive.  Commenter (45) also commented on the 
parity intent between Aging in Place points and Educational Excellence points in order to maintain 
scoring parity between Elderly and General Developments. 
 
STAFF RESPONSE:  In response to commenters (7), (11), (12), (13), (14), (15), (16), (17), and 
(18) staff believe that the Met Standard rating is an appropriate criterion for schools, as more than 
94% of districts and more than 84% of campuses across the state have met this level.  While 
mitigation efforts and other initiatives are to be applauded, there is no assurance that they will be 
successful within the relatively short period between application and occupancy of a development.  
 
In response to commenters (1), (23), (32), (45), and (49) regarding parity in points achievable for 
Aging in Place and Educational Excellence, staff has also considered recent legislation regarding 
parity between Elderly and general population Developments in recommending that Supportive 
Housing Developments be limited to two (2) points under Educational Excellence.  This limitation 
would allow parity between a Supportive Housing general population Development and an Elderly 
Development.  Staff will further be proposing an alternative two (2) points under Aging in Place for 
Supportive Housing Developments which are also HOPA Elderly Limitation restricted.   
 
In response to commenter (3), (4), (45), (48) staff agrees that there should be more levels of 
differentiation for distinction by location.  Staff proposes the following change:  

“(5) Educational Excellence. Except for Supportive Housing Developments, an 
Application may qualify to receive up to five (5) points for a Development Site 
located within the attendance zones of public schools meeting the criteria as 
described in subparagraphs (A) and (B) of this paragraph, as determined by the 
Texas Education Agency.   A Supportive Housing Development may qualify to 
receive no more than two (2) points for a Development Site located within the 
attendance zones of public schools meeting the criteria as described in 
subparagraphs (A) and (B) of this paragraph, as determined by the Texas Education 
Agency.  An attendance zone does not include schools with district-wide possibility 
of enrollment or no defined attendance zones, sometimes known as magnet schools. 
However, in districts with district-wide enrollment an Applicant may use the rating 
of the closest elementary, middle, or high schools, respectively, which may possibly 
be attended by the tenants. The applicable school rating will be the 2015 
accountability rating assigned by the Texas Education Agency. School ratings will be 
determined by the school number, so that in the case where a new school is formed 
or named or consolidated with another school but is considered to have the same 
number that rating will be used. A school that has never been rated by the Texas 
Education Agency will use the district rating. If a school is configured to serve grades 
that do not align with the Texas Education Agency's conventions for defining 
elementary schools (typically grades K-5 or K-6), middle schools (typically grades 6-8 
or 7-8) and high schools (typically grades 9-12), the school will be considered to have 
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the lower of the ratings of the schools that would be combined to meet those 
conventions. In determining the ratings for all three levels of schools, ratings for all 
grades K-12 must be included, meaning that two or more schools' ratings may be 
combined. For example, in the case of an elementary school which serves grades K-4 
and an intermediate school that serves grades 5-6, the elementary school rating will 
be the lower of those two schools' ratings. Also, in the case of a 9th grade center and 
a high school that serves grades 10-12, the high school rating will be considered the 
lower of those two schools' ratings. Sixth grade centers will be considered as part of 
the middle school rating.  

(A) The Development Site is within the attendance zone of an elementary school, a middle 
school and a high school with a Met Standard rating and an Index 1 score of at least 77.  For 
Developments in Region 11, the middle school and high school must achieve an Index 1 
score of at least 70 to be eligible for these points (5 points, or 2 points for a Supportive 
Housing Development); or  

(B) The Development Site is within the attendance zone of any two of the following three 
schools (an elementary school, a middle school, and a high school) with a Met Standard 
rating and an Index 1 score of at least 77.  For Developments in Region 11, the middle 
school and high school must achieve an Index 1 score of at least 70 to be eligible for these 
points; (3 points, or 2 points for a Supportive Housing Development); or 

(C) The Development Site is within the attendance zone of an elementary school, a middle 
school and a high school either all with a Met Standard rating or any one of the three schools 
with Met Standard rating and an Index 1 score of at least 77.  For Developments in Region 
11, the middle school and high school must achieve an Index 1 score of at least 70 to be 
eligible for these points. (1 point)”  

In response to commenter (11), (12), (13), (14), (15), (16), (17), (18) staff recognizes that the 
initiatives create potential for future improvement to the schools, however the purpose of this 
scoring criteria is to recognize the current rating of schools.  
 
15. §11.9(c)(6) – Selection Criteria – Underserved Area (3), (4), (5), (7), (20), (21), (28), (31), 
(32), (33), (34), (36), (40), (45), (48), (49), (50) 
 
COMMENT SUMMARY:  Commenter (4) expressed support under the colonia option within 
this scoring item and further indicated such changes help to remove the ambiguity and subjectivity.  
Commenter (32) expressed similar support and indicated that the proposed changes strike an 
appropriate balance between giving preference to high opportunity areas and providing 
infrastructure needs of colonias.   
 
With respect to the economically distressed areas (“EDA”) option within this scoring item, 
commenter (4) proposed that this remain at 2 points (instead of 1 point) for those developments in 
EDA areas that do not have an existing HTC development.  
 
Commenter (3) proposed the following revisions to this scoring item; while commenter (31), (36) 
expressed similar changes to subparagraph (C): 
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“(C) A Place, or if outside of the boundaries of any Place, a county that has never 
received a competitive tax credit allocation or a 4 percent non-competitive tax credit 
allocation for the same population type for a Development thatwhich remains an 
active tax credit development (2 points);  
(D) For Rural Areas only, a census tract that has never received a competitive tax 
credit allocation or a 4 percent non-competitive tax credit allocation for the same 
population type for a Development thatwhich remains an active tax credit 
development serving the same Target Population (2 points); 
(E)  A census tract that has not received a competitive tax credit allocation or a 4 
percent non-competitive tax credit allocation for the same population typefor a 
Development that which remains an active tax credit development serving the same 
Target Population within the past 10 years (1 point);” 

 
Commenter (4) expressed support for the current language under subparagraph (C) and maintained 
that there is already an option in this scoring item for a census tract that does not have a same-
population development in 10 years. 
 
Commenter (4) expressed support for subparagraph (D) relating to rural areas underserved by HTC 
developments; specifically that there are fewer rural towns with even fewer census tract options 
compared to urban areas. 
 
Commenter (5) recommended the option under subparagraph (E) be deleted on the basis that it 
offers no benefit and its real effect is that it makes traditional underserved areas lose part of its 
advantage.  Commenter (5) asserted the option is too easy since most census tracts would fall into 
this category thereby creating a free point.  Commenter (32) believed that a lack of affordable 
housing should not qualify for a point in scoring and further illustrated that the 50 census tracts with 
zero housing units of any type would qualify for these points.  Commenter (32) further 
recommended that this point should only be available to those proposing new construction that also 
qualifies under the Opportunity Index.  Commenter (33) asserted that this scoring option puts a 
development in a census tract with no existing tax credits at a one point disadvantage.  Based on 
supplemental information provided by commenter (33), census tracts with properties awarded in 
1994, 1998 and 2001 would have a one point advantage to the surrounding census tracts that have 
none which does not, according to commenter (33) meet the spirit of an underserved area.  
Commenter (33) provided the following modification: 
 

“(E)  A census tract Place, or if outside the boundaries of any Place, a County that 
currently does not have more than one (1) that has not received a competitive tax 
credit allocation or a 4 percent non-competitive tax credit allocation awarded prior to 
2001 (15 years)for a Development that remains an active tax credit development 
serving the same Target Population within the past 10 years (1 point);” 

 
On the contrary, commenter (4), (21) expressed support for this option and commenter (21) 
recommended that, for consistency, the “year” column on the property inventory be used which in 
some instances is the year following the date in the “board approval” column.      
 
Commenter (5), (33) stated that subparagraph (F) is too vague and broad in its intentions because 5 
miles is significant and too wide, effectively creating a 10 mile circle around a development.  
Commenter (5) asserted that if the incentive is to be in an area of significant new growth then the 
incentive should be to be in the area, and thus recommended that the distance limitation be within 
one or two miles.  Commenter (32) indicated that a 5-mile radius in an urban area would cover 
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neighborhoods of a wide variety of quality and a 50-person facility would have a negligible impact 
on the economic opportunities available to the area’s population.  In smaller areas, a 50-person 
facility may represent a notable change in local conditions; however, commenter (32) expressed an 
opposition to the state choosing the placement of 30-year housing infrastructure by chasing after the 
recent employment activity of a single employer.  Commenter (32) further added that other than 
wage level, there is no restriction on the type of business that qualifies a development for this point, 
and of additional concern is the lack of zoning in certain areas which could incentivize development 
near businesses unsuitable for a residential area.  Commenter (32), (33) recommended removing 
subparagraph (F) from this scoring item and commenter (33) suggested that this concept is better 
suited for community revitalization criteria once there is a consensus on definitive support material. 
 
Commenter (3), (5), (33), (45), (48) requested clarification regarding what documentation would be 
required to substantiate points under subparagraph (F) of this scoring item and if a definitive 
method by which to document compliance the provision cannot be identified then commenter (5), 
(33), (34), (40), (45), (48) suggested subparagraph (F) be deleted.  Commenter (28) similarly 
expressed that a clear, reliable third party source needs to be identified for obtaining the data relating 
to subparagraph (F) and further stated that a letter from a city/county official can be subjective and 
a strong case for administrative review.  Commenter (4), (31), (36) also recommended this item be 
deleted since there does not seem to be a consistent objective data source to document the points 
and commenter (4) proposed that staff and the development community explore SBA and State 
incentive programs for consideration in the 2017 QAP. 
 
Commenter (7), (20) suggested this item be expanded to include business expansion and addition of 
employees and space as reflected in the following modification proposed by commenter (20): 
 

“(F) Within 5 miles of a new business that in the past two years has constructed a 
new facility and undergone initial hiring of its workforce or relocated to the area with 
an existing workforce employing 50 or more persons at or above the average median 
income for the population in which the Development is located (1 point); or” 

 
Commenter (7) further added that such change can be documented with construction plans, or site 
acquisition and verification of business hires can be provided by the HR department of the 
expanding business.  Commenter (3), (49) suggested the following modification as it relates to leased 
space: 
 

“(F) Within 5 miles of a new business that in the past two years has constructed a 
new facility or leased new (and/or additional) office space and undergone initial 
hiring of its workforce employing 50 or more persons at or above the average 
median income for the population in which the Development is located (1 point); 
or” 

 
Commenter (21) asserted that the proposed language makes it impossible to verify, questioned 
whether expansion would count as a new facility, along with new buildings or an addition and 
further stated that there was no way to verify salary data.  Commenter (21) offered the following 
modification to this item and further added that if such modification is not used then the item 
should be removed: 
 

“(F) Within 5 miles of a new business that in the past two years has constructed a 
new facility and undergone initial hiring of its workforce employing 50 or more 
persons at or above the average median income for the population in which the 
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Development is located A site with a 10:1 or higher ratio of jobs earning the top tier 
of wages within 1 mile of the site compared to the number of HTC units, as 
evidenced by the U.S. Census Bureau’s on the map tool (1 point); or” 

 
Commenter (50) expressed support for subparagraph (F) and further recommended the U.S. Census 
Bureau’s On the Map tool be used to substantiate the scoring item. 
 
Commenter (4) indicated there was not a consistent data source to use for subparagraph (G) and 
that considering the fact that some census tracts changed from 2000 to 2010 there would not data 
available for some census tracts prior to the 2010 American Communities Survey (“ACS”) data.  
Commenter (4), (34), (40) proposed that this subparagraph be deleted until more research can be 
done to identify a consistent data source, unless, according to commenter (34), the Department 
intends to publish such data within the Site Demographics Report.  Commenter (28) inquired 
whether the Department will require use of ACS data and if so, which data specifically.  Commenter 
(21) stated that data is only available at the Place level and not the census tract level and further 
stated that by 2016 the 2000-2010 data is outdated.  Commenter (21) indicated that the newest data 
sources that come closes to a 10-year spread is 2013-2010 ACS data since 2003 numbers are not 
available; therefore, commenter (21) recommended the following modification: 
 

“(G) A census tract Place which has experienced growth increases in excess of 120% 
of the countyPlace population growth over the past 103 years provided the census 
tract does not comprise more than 50% of the countyas evidenced by American 
Community Survey 2010 to 2013 data (1 point).” 

 
Commenter (31), (36) also indicated that accurate information related to growth is not available at 
the census tract level and stated that Place level is a more appropriate indication of growth for a 
community as a whole and therefore recommended the following modification: 
 

“(G) A census tract Place which has experienced growth increases in excess of 120% 
of the county population growth over the past 10 years provided the census tract 
does not comprise more than 50% of the county (1 point).” 

 
Commenter (40) recommended that should items (F) and (G) remain in the QAP then the 
maximum point value for this item should be increased to 4 points on the basis that areas that were 
truly underserved, for example, a Place that has never had a tax credit development that also has a 
new employment center and has experienced exceptional growth could achieve the maximum 
points. 
 
Commenter (32) suggested subparagraph (G) be modified to reflect areas that are rapidly growing 
for the better, based on census tract poverty, census tract income and neighborhood land values 
relative to a Place (Appraisal District) in addition to population growth.  Commenter (32) 
recommended such growth points be awarded to those developments in areas that reflect a 
statistically significant improvement on two of the three aforementioned metrics over the decennial 
measurement period.  Commenter (32) questioned whether the 120% growth rate is a meaningful 
benchmark and requested clarification on how it would be applied.  Specifically, for a county with a 
1% growth rate, 120% of the county growth rate is 1.2%.  A census tract with a 1.21% growth rate, 
according to commenter (32), is hardly deserving of points for being in an underserved area.  
Commenter (32) recommended that a floor growth rate be included, should this option remain 
under this scoring item.  Commenter (32) suggested ranking tracts by growth rate by the state 
service region and awarding these points to the top 10% tracts in each region, provided that they 
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also meet the poverty, income and land value metrics as previously described and have a large 
enough starting population base to make the percentage, for example 3,000 which is about 75th 
percentile tract in the state.    
 
Commenter (45) disagreed that high growth areas are equated with underserved areas but rather 
believed that an area is underserved with respect to the amount of affordable housing available.  
Commenter (45) contended that it’s possible to have significant growth and also have a high 
concentration of affordable housing. Furthermore, high growth areas would already be more 
attractive to developers and unnecessary to incentivize further. Commenter (45) believed that high 
growth areas inside large MSAs that lack affordable housing should be incentivized and suggested 
that the same criteria used for rural developments be used for urban developments.  Commenter 
(45) indicated that the administration of carrying out the proposed language will be difficult and 
would result in multiple appeals and third party requests for administrative deficiencies.  Commenter 
(45) suggested the following modifications to this scoring item: 
 

“(A) The Development Site is located wholly or partially within the boundaries of a 
colonia… (2 points); 
(B) An Economically Distressed Area (1 point);  
(C) A census tractPlace, or if outside of the boundaries of any Place, a county that 
has never received a competitive tax credit allocation or a 4 percent non-competitive 
tax credit allocation for a Development that remains an active tax credit 
development serving the same Target Population (2 points);  
(D) For Rural Areas only, a census tract that has never received a competitive tax 
credit allocation or a 4 percent non-competitive tax credit allocation for a 
Development that remains an active tax credit development serving the same Target 
Population (2 points); 
(ED)  A census tract that has not received a competitive tax credit allocation or a 4 
percent non-competitive tax credit allocation for a Development that remains an 
active tax credit development serving the same Target Population within the past 10 
years (1 point); 
(F) Within 5 miles of a new business that in the past two years has constructed a new 
facility and undergone initial hiring of its workforce employing 50 or more persons at 
or above the average median income for the population in which the Development is 
located (1 point); or 
(G) A census tract which has experienced growth increases in excess of 120% of the 
county population growth over the past 10 years provided the census tract does not 
comprise more than 50% of the county (1 point).” 

    
Commenter (50) expressed support for subparagraph (G) of this scoring item. 
 
STAFF RESPONSE:   
 
Staff appreciates the support expressed by commenter (4), (32) regarding colonia option.  In 
response to commenter (4) on increasing the points associated with EDA’s, staff believes that while 
the Department is required by statute to provide a point incentive for an EDA, increasing the point 
value further does not align with the goal of producing housing in high opportunity areas. 
 
In response to those commenters requesting option (C) be modified to consider those developments 
that are of the same population type, staff agrees and has made the change as recommended for 
consistency with options (D) and (E). 
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In response to the varying comments associated with options (F) and (G) relating to job growth and 
population growth, staff notes that these were included in the draft in response to public comment 
in September.  After reviewing the comments provided and performing its own research into the 
options, staff recommends removing these from consideration under this scoring item.  While it may 
be worth pursuing in future rule-making, staff has not been able identify a consistent, reliable data 
set regarding an appropriate distance, total number of jobs, or percentage of population growth in 
order to retain the scoring item for the 2016 application cycle.   
 
16. §11.9(c)(7) – Selection Criteria – Tenant Populations with Special Housing Needs (3), 
(4), (7), (19), (21), (27), (28), (30), (31), (33), (36), (41), (45), (52), (53), (54), (92)  
 
COMMENT SUMMARY:  Commenter (3), (31), (33), (36), (45), (92) requested subparagraph (A) 
under this scoring item that allows points for placing 811 units in existing developments be deleted 
with commenter (3), (33), (36), (92) further asserting that because a large percentage of developers 
will not be able to qualify for the points it creates an unfair competitive advantage for those with a 
disproportionate number of developments that would not qualify.  Commenter (31), (45) asserted 
that this scoring item results in providing a competitive advantage to some within the application 
round based on a factor unrelated to the development being proposed within the current 
application. Similarly, commenter (7) recommend subparagraph (A) be removed for rural USDA 
properties on the basis that it only serves to reward developers with urban properties who convert 
to 811 units.  Commenter (7) further asserted that when a workable policy to accommodate the 811 
funds is developed by the Department, it should not further penalize the preservation of USDA 
units.  Commenter (28), (52), (92) asserted the points allowed for existing developments to include 
811 units is anti-competitive and exclusionary, sacrifices the integrity of the program and will 
prevent developers that lack such a portfolio from competing and will further restrict new 
developers from entering the industry.  Commenter (92) further stated that only 7 regions would 
qualify for the 811 units thereby leaving the 19 non-811 regions unable to compete which creates a 
privileged group of developers to dominate all regions in the state.  According to commenter (92) 
such treatment fails to treat developers in all regions equally. 
 
Commenter (33), (52) suggested this scoring item be modified in order to give all developers equal 
access to the same scoring items or that it be a threshold requirement associated with the 4% HTC 
program where the developments are larger and usually located in areas where services are more 
readily available for 811 tenants.  Commenter (28) expressed a similar recommendation but also 
offered that for 4% HTC applications, 10% of the total units in a qualified development be the 
minimum requirement.  Commenter (30), (33) also suggested 811 units be a 4%HTC threshold 
requirement utilizing a tiered approach based on the number of the total number of units – i.e. 100 
units or less must commit 10 Section 811 units; 101-200 units must commit 20 units, 201-300 or 
more units must commit 30 Section 811 units.  Commenter (33) also proposed that the Department 
propose a NOFA to owners with eligible properties a TCAP grant of $150,000 for commitment (15) 
811 eligible units which can further be limited to a certain number of developments.  Commenter 
(28) further added that should the option to include 811 units under the 4% HTC program not be 
possible for the 2016 application cycle, it should be included in 2017 to work with the 9% 
application cycle. 
 
Commenter (19), (53), (54) expressed support for the incentive for 811 units to be placed into 
existing developments which is an excellent way to increase the available housing units now instead 
of waiting 2 to 3 years for new construction projects to be completed.  According to commenter 
(54), there were 17 properties (a mix of both new and existing developments) that chose to set aside 
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811 units, which illustrates the need for more developers to participate in the program.  Commenter 
(19) also suggested that other incentives such as increasing developer fees to 20% or shortening 
extended use periods by 5 years be considered as well.   
 
Commenter (41) stated that Corpus Christi has an extremely high unmet need for affordable, 
accessible, integrated rental housing for people with disabilities and others below 30% AMI.  
Commenter (41) further requested that the 811 program be available in Corpus Christi so that the 
needs of their community are met, specifically, those individuals on SSI who are unable to relocate 
from institutions and those who are homeless or at risk of homelessness.   
 
Commenter (27) determined that only 43% of the Department’s inventory would be eligible for 811 
vouchers without taking into account the developments located in the floodplain which would 
decrease the number of qualifying developments.  Commenter (27) stated that considering the 
importance of tie-breakers in determining awards, those developers without existing developments 
that would qualify are at a disadvantage and has the ability to put a number of developers out of 
business for 2016.  Commenter (27) requested subparagraph (A) be modified to allow 2 points to be 
achieved instead of the proposed 3 points. 
 
Commenter (30) questioned why the point values associated with this scoring item changed over the 
previous year when the path by which to receive the points has not changed.  Commenter (30) 
expressed that creating an unfair playing field is bad policy and requested subparagraph (A) be 
removed from this scoring item.   
 
Commenter (21) stated that the proposed language results in rural developers who do not have any 
urban units being disadvantaged by one point and recommend the following revision: 
 

“(A) Applications in Urban Regions may qualify for three (3) points if a 
determination by the Department of approval is submitted in the Application 
indicating participation of an existing Development’s in the Department’s Section 
811 Project Rental Assistance Demonstration Program…” 

 
Commenter (4) asserted that subparagraph (A) penalizes new developers and developers that lack 
the portfolio that would meet the 811 requirements and further suggested that there be an incentive 
for developers with qualifying properties that does not involve a 1 point advantage.  To achieve this, 
commenter (4) recommended that all options under this scoring item be modified to 3 points and 
modify subparagraph A to reflect the following as an incentive: 

“(A) Applications may qualify for three (3) points if a determination by the 
Department of approval is submitted in the Application indicating participation of 
an existing Development’s in the Department’s Section 811 Project Rental 
Assistance Demonstration Program (“Section 811 PRA Program”). In order to 
qualify for points, the existing Development must commit to the Section 811 PRA 
Program at least 10 units or, if the proposed Development would be eligible to claim 
points under subparagraph (B) of this paragraph, at least the same number of units 
(as would be required under subparagraph (B) of this paragraph for the proposed 
Development) have been designated for the Section 811 PRA Program in the 
existing Development. The same units cannot be used to qualify for points in more 
than one HTC Application.  Applications electing this subparagraph may request a 
LURA amendment with no fee to reduce the Extended Affordability Period by 5 
years for the existing Development participating in Section 811 per this subsection”  
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Commenter (45) expressed concern that those applicants who may qualify for these points may not 
necessarily have good compliance histories and did not believe that placing 811 units in existing 
developments will not necessarily deliver the units much sooner than it would if applicants were 
only required to place the 811 units in the developments proposed in the 2016 application cycle.  
Commenter (45) recommended the option (A) be removed but alternatively suggested the following 
modifications: 

“(A) Applications may qualify for three (3) points if evidence is provided in the 
Application that a Memorandum of Understanding (“MOU”) or other appropriate 
document has been fully executed by the Department and Applicant (or Affiliate of 
the Applicant) a determination by the Department of approval is submitted in the 
Application indicating participation of an existing Development’s in the 
Department’s Section 811 Project Rental Assistance Demonstration Program 
(“Section 811 PRA Program”). In order to qualify for points, the portfolio of the 
Applicant must not have compliance history of a category 2, 3, or 4 as determined in 
accordance with 10 TAC §1.301, related to Previous Participation, and the existing 
Development must commit to the Section 811 PRA Program at least 10 units or, if 
the proposed Development would be eligible to claim points under subparagraph (B) 
of this paragraph, at least the same number of units (as would be required under 
subparagraph (B) of this paragraph for the proposed Development) have been 
designated for the Section 811 PRA Program in the existing Development. The same 
units cannot be used to qualify for points in more than one HTC Application.”  

STAFF RESPONSE:  This item was one of the top items receiving significant comment and while 
the majority of comment was against inclusion of the entire item, the only significant change from 
last year’s rule was the expansion of allowing owners of existing developments to add 811 units to 
those developments.  In order to expedite the impact of this expansion of the scoring item, an 
additional point was proposed in the draft QAP.  Reducing the proposed three points for the option 
in (7)(A) to two points would continue to allow for the expansion of this scoring item to attract 
owners with existing available units without giving them an undue competitive advantage since all 
new applicants could choose the two points under (7)(C).  Removing the item altogether would take 
away an effective tool utilized last year to create more targeted affordability. 
 
In response to commenter (41) staff agrees and has modified the item to include the Corpus Christi 
MSA.  
 
17. §11.9(c)(8) – Selection Criteria – Aging in Place (1), (3), (7), (9), (21), (23), (32), (36), (45), 
(49), (50), (51)  
 
COMMENT SUMMARY:  Commenter (1), (23) suggested an alternative for supportive housing, 
in line with the this scoring item and further stated that similar to that of Aging in Place 
developments, the quality of nearby schools has no bearing on the suitability of a site for single 
room occupancy supportive housing where no children live at the property. The requirement for 
high performing schools presents an unnecessary hurdle because those residing in SRO 
developments do not have school aged children; therefore, commenter (1), (23), (32) recommended 
the following: 

“(8) Aging in Place. (§2306.6725(d)(2) An Application for an Elderly Development 
or a Supportive Housing Single Room Occupancy Development may qualify to 
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receive up to three (3) points under this paragraph only if no points are elected under 
subsection (c)(5) of this section (related to Educational Excellence).” 

Commenter (49) recommended similar changes so that such developments could be eligible for 
points under this scoring item in lieu of Educational Excellence on the premise that such 
households without children do not house school age children and schools are not a resource for 
this very vulnerable population. 

“(8) Aging in Place. (§2306.6725(d)(2) An Application for an Elderly Development 
and Supportive Housing that serves households without children (100%) 1 bedroom 
and/or studios) may qualify to receive up to three (3) points under this paragraph 
only if no points are elected under subsection (c)(5) of this section (related to 
Educational Excellence).” 

Commenter (3), (50) requested this scoring item be modified to reflect the following, with 
commenter (50) further stated that the recommended language would better serve the target 
population considering that many senior residents are not in wheelchairs.  Moreover, commenter 
(50) expressed concern that 100% accessible units would be cost prohibitive and difficult to market 
due to the institutional feel it would create. 
 

“(A) All Units are designed to be fully accessible (for both mobility and 
visual/hearing impairments) in accordance with the 2010 ADA Standards with the 
exceptions listed in “Nondiscrimination on the Basis of Disability in Federally 
Assisted Programs and Activities”. (2 points)In addition to meeting all of the 
accessibility and design standards under Section 504 of the Rehabilitation Act and 
the 2010 ADA Standards (with the exceptions listed in “Nondiscrimination on the 
Basis of Disability in Federally Assisted Programs and Activities”), the Applicant will 
include (3 points):. 
 (i) “Walk-in” showers of at least 30” x 60” in at least 50% of all residential 
bathrooms; 
 (ii) 100% of units include blocking in showers/tubs to allow for grab bars at 
a later date if requested as a reasonable accommodation; 
 (iii) Chair height (17-19”) toilets in all bathrooms; and 
 (iv) A continuous handrail on at least one side of all interior corridors in 
excess of five feet in length. 
 
(B) The Property will employ a full-time resident services coordinator on site for the 
duration of the Compliance Period and Extended Use Period.  If elected under this 
subparagraph, points for service coordinator cannot be elected under subsection 
(c)(3) of this section (related to Tenant Services). For purposes of this provision, full-
time is defined as follows (12 points): 

(i) a minimum of 16 hours per week for Developments of 8079 Units or less; 
and 
(ii) a minimum of 24 hours per week for Developments of 81 to 120 units; 
and  
(iii) a minimum of 32 hours for Developments in excess of 80121 Units or 
more.” 
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Commenter (49) requested similar modifications, with the following slight variation regarding weekly 
hours for the resident services provision.  Commenter (49) also noted that in order to comply with 
HB 3311 creating point parity, the maximum score under this item should be increased to 5 points 
to be equal with Educational Excellence. 
 

“(i) a minimum of 16 hours per week for Developments of 8079 Units or 
less; and 
(ii) a minimum of 32 hours for Developments of 8081 Units or more.” 
 

Commenter (7) stated that it is not possible to adapt all existing units in a USDA 515, 514/516 
property to full accessibility and further asserted that not all residents want an adapted unit, they are 
difficult to rent to residents that do not require such accommodations. Commenter (7) 
recommended the requirement for full accessibility be removed and should just continue to be made 
where reasonable.  With respect to the full-time resident services coordinator requirement under this 
scoring item, commenter (7) recommended it be deleted as well on the basis that USDA does not 
allow rent proceeds to be used for such services.  As an alternative, commenter (7) recommended 
the language be modified to allow the property to provide appropriate services for elderly residents 
with at least one event per month.  Moreover, commenter (7) recommended that adding upgrades to 
the property, including accessibility, laundry room or community room, or upgrades to unit 
amenities be considered a replacement point category.  
 
Commenter (51) expressed support for the inclusion of the onsite service coordinator but indicated 
concerns that the effectiveness of the service coordinator would be diminished if the person is part 
of the property management team; therefore, clarification was requested to help ensure the 
effectiveness of the service coordinator. 
 
Commenter (9) expressed concern over the cost associated with converting 100% of the units in 
existing properties and stated the minimum to do so is approximately $10,000 - $15,000 for a full 
ADA conversion which would take funds away from other much needed rehab. Moreover, 
according to commenter (9) it is physically impossible to make the space in the bathrooms to meet 
the standards.  As an alternative, commenter (9) recommended this item be modified to require an 
additional 5% of the total units be converted to the ADA standards.  This would include lower 
cabinets, roll-in showers, etc. and would be in addition to the already required 5%.  Moreover, 
commenter (9) suggested a requirement that 50% of the bathtubs be converted to roll-in showers.  
These changes, according to commenter (9) would be a financially better use of HTC funds and 
would better meet the needs and wants more accurately. 
 
Commenter (21) recommended the following revision to this scoring item which would still achieve 
a policy that would allow individuals to age in place gracefully and with dignity: 
 

“(A) AllFifty (50) percent of the Units are designed to be fully accessibleadaptable 
(for both mobility and visual/hearing impairments) in accordance with the 2010 
ADA Standards with the exceptions listed in “Nondiscrimination on the Basis of 
Disability in Federally Assisted Programs and Activities”. (2 points).” 

     
Commenter (36) recommended the following modifications to this scoring item based on concerns 
over the marketing and cost implications of developments designed to be 100% fully accessible: 
 

“(A) In addition to meeting all of the accessibility and design standards under Section 
504 of the Rehabilitation Act  and All Units are designed to be fully accessible (for 
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both mobility and visual/hearing impairments) in accordance with the 2010 ADA 
Standards (with the exceptions listed in “Nondiscrimination on the Basis of 
Disability in Federally Assisted Programs and Activities”) the Applicant will build 
50% of the units with adaptable design features as specified in 24 CFR 100.205(c)(1)-
(3). (2 points).” 

 
Commenter (45) disagreed with the addition of this scoring item on the basis that, while it is meant 
to create parity with the educational excellence scoring criteria for elderly developments, considering 
the new definition for elderly development, it is quite possible that such tenants would have children 
therefore being in the attendance zones of high quality schools would definitely benefit them.  
Moreover, even if the tenants do not have children, high performing schools is one of many 
indicators of a high quality neighborhood in general.  In terms of competing for sites, if the 
Department believes there should be a path by which elderly developments compete for credits, 
commenter (45) suggested that it be driven by location, similar to the Educational Excellence 
scoring item.  While the location of a development is a known fact at the time of application, a 
commitment to develop accessible units and provide services is in reality an unknown.  Commenter 
(45) further emphasized that it’s possible for an applicant to fail to meet these requirements which in 
this case would mean having denied credits to an applicant that was clearly already meeting the 
equivalent requirement.  Commenter (45) recommended this scoring item be removed. 
 
STAFF RESPONSE:  The proposed rule allows an elderly development to choose to be in a 
location with Educational Excellence or provide for Aging in Place but not both.  This allows 
Elderly Developments to have greater flexibility in location for developments that could exclude 
families.  However, some elderly developments include or allow for families with children which 
would benefit from being in attendance zones of high quality schools.  Similarly Supportive Housing 
Developments cannot exclude families with children (unless the development is qualified to do so 
under Housing for Older Persons Act “HOPA”) and some types of Supportive Housing, such as 
those targeting single parents would also benefit from being in attendance zones of high quality 
schools.  Staff agrees that the maximum points for Educational Excellence and Aging in Place 
should be equivalent at five points. Staff agrees that a reduction in the intensity of accessibility of 
Aging in Place features would make this option more achievable. Staff also believes the provision for 
a service coordinator should be simplified and proposes the following changes. In addition, staff 
believes Supportive Housing Developments which serve Elderly Limitation restricted households 
should also be able to achieve scoring parity for Aging in Place points with Supportive Housing 
Developments serving the general population which receive Educational Excellence points.  
 
In response to commenters (1), (23), (32), (45), and (49) regarding parity in points achievable for 
Aging in Place and Educational Excellence, staff has also considered recent legislation regarding 
parity between Elderly and general population Developments in recommending that Supportive 
Housing Developments be limited to two (2) points under Educational Excellence.  This limitation 
would allow parity between a Supportive Housing general population Development and an Elderly 
Development.  Staff further proposes an alternative two (2) points under Aging in Place for 
Supportive Housing Developments which are also HOPA Elderly Limitation restricted.   
 
Staff proposes the following change: 

“(8) Aging in Place. (§2306.6725(d)(2) An Application for an Elderly Development 
may qualify to receive up to three (3)five (5) points under this paragraph only if no 
points are elected under subsection (c)(5) of this section (related to Educational 
Excellence).  An Application for a Supportive Housing Development may qualify to 
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receive up to two (2) points under subparagraph (A) only if no points are elected 
under subsection (c)(5) of this section (related to Educational Excellence). 

(A) All Units are designed to be fully accessible (for both mobility and visual/hearing 
impairments) in accordance with the 2010 ADA Standards with the exceptions listed 
in “Nondiscrimination on the Basis of Disability in Federally Assisted Programs and 
Activities”. (2 points)In addition to meeting all of the accessibility and design 
standards under Section 504 of the Rehabilitation Act and the 2010 ADA Standards 
(with the exceptions listed in “Nondiscrimination on the Basis of Disability in 
Federally Assisted Programs and Activities”), the Applicant will include (3 points):. 
 (i) “Walk-in” (also known as roll-in) showers of at least 30” x 60” in at least 
one bathroom in each unit; 
 (ii) 100% of units include blocking in showers/tubs to allow for grab bars at 
a later date if requested as a reasonable accommodation; 
 (iii) Chair or seat height (17-19”) toilets in all bathrooms; and 
 (iv) A continuous handrail on at least one side of all interior corridors in 
excess of five feet in length. 
 
(B) The Property will employ a full-timededicated resident services coordinator on 
site for the duration of the Compliance Period and Extended Use 
PeriodAffordability Period.  If elected under this subparagraph, points for service 
coordinator cannot be elected under subsection (c)(3) of this section (related to 
Tenant Services). For purposes of this provision, full-time dedicated is defined as 
follows an employee that is reasonably available exclusively for service coordination 
to work with residents during normal business hours at posted times(12 points): 

(i) a minimum of 16 hours per week for Developments of 79 Units or less; and 
(ii) a minimum of 32 hours for Developments of 80 Units or more.” 

    
18. §11.9(c)(9) – Selection Criteria – Proximity to Important Services (3), (5), (7), (24), (30), 
(39), (43), (44), (45), (48)  
 
COMMENT SUMMARY:  Commenter (3), (24), (30), (43), (44) requested the radius for 
developments in rural areas be increased to 3 miles further indicating that such residents are reliant 
on their cars and these services are on the outskirts of town near more major roadways.  Commenter 
(5) recommended this scoring item be modified to increase the distance to 3 miles of a full service 
grocery store, a pharmacy and a medical office or urgent care facility, including hospitals.  According 
to commenter (5) such change would help incentivize development and will keep the point item 
hard to obtain but not arbitrarily limit to one mile.  Commenter (24), (43), (44) additionally 
suggested the distance to these services for urban development’s should be increased to a 1.5 mile 
radius which would help developers find land large enough to support a multifamily development, 
where land will be less expensive and there will be less opportunity for opposition to new 
multifamily housing.  
 
Commenter (7) asserted this scoring item needs to be further defined based on the inability for an 
existing property to be relocated in order to achieve the Department’s new construction goals and 
recommended there be a focus on priorities and points for existing developments under a separate 
scoring item. 
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Commenter (39) asserted that proximity to a grocery store and pharmacy have little to no effect on 
the demand for housing and recommended this scoring item be deleted.  Commenter (45) 
mentioned that the Remedial Plan called for the removal of all development location incentive 
criteria, outside of the opportunity index, educational excellence and those otherwise mandated by 
statute or federal law.  The addition of this location specific scoring item, according to commenter 
(45) could be counteractive to the goals of the Remedial Plan, and specifically the Opportunity 
Index, and recommended it be removed. 
 
Commenter (48) recommended proximity to an urgent care facility be included as a third option 
under this scoring item on the basis that having 2 of 3 important services seems reasonable and 
allows many new sites to be competitive.  Commenter (48) further added that while a one mile 
radius for most urban locations may seem appropriate; however, most top quartile locations where 
land is available for development have full service grocery stores outside of a mile, but inside a 2 
mile radius 
 
STAFF RESPONSE: Staff agrees with commenter (3), (24), (30), (43), (44) in increasing the 
distance for rural areas to 3 miles and to 1.5 miles for urban areas in response to commenter (24), 
(43), (44) and has made the changes accordingly.  In response to commenter (39) inclusion of these 
items is not an issue of demand but rather ensuring there is access to these important services.  In 
response to commenter (45) staff does not agree with the commenter that proximity to these 
services is inconsistent with the objectives of higher opportunity sites and more de-concentration. 
 
19. §11.9(d)(1) – Selection Criteria – Local Government Support (2), (26), (32) 
 
COMMENT SUMMARY:  Commenter (26) asserted that the Department has discretion in 
defining the terms upon which the points under this scoring item would be awarded and indicated 
that the segregative effect could be lessened by conditioning the award of positive and negative 
points based on a statement from the municipality of reasons for the opposition and provide the 
developer with an opportunity to respond to the opposition. 
 
Commenter (2) contended that there is a systemic bias that heavily favors awarding tax credits in 
communities that oppose them and recommended the changes below on the basis that it would help 
level the playing field. 

“(A) Within a municipality, the Application will receive or sustain:  

(i) seventeen (17) points for a resolution from the Governing Body of that 
municipality expressly setting forth that the municipality supports the 
Application or Development; or  
 
(ii) fourteen (14) points a deduction of seventeen (17) points for a resolution 
from the Governing Body of that municipality expressly setting forth that the 
municipality opposes has no objection to the Application or Development;. 
 
(iii) if the Governing Body of that municipality elects its members from single-
member districts, an addition of ten (10) points for a letter of support from that 
particular member of the Governing Body who represents the district which 
includes the territory covered in the Application or Development: or 
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(iv) if the Governing of that municipality elects its members from single-member 
districts, a deduction of ten (10) points for a letter of opposition from that 
particular member of the Governing Body who represents the district which 
includes the territory covered in the Application or Development. 
 

(B) Within the extraterritorial jurisdiction of a municipality, the Application 
mayshall receive or lose points under clause (i) or (ii) of this subparagraph and 
under clause (iii) or (iv) of this subparagraph as indicated: 

  
(i) eight and one-half (8.5) points for a resolution from the Governing Body of 
that municipality expressly setting forth that the municipality supports the 
Application or Development; or  
 
(ii) a deduction of eight and one-half (8.5) points for a resolution from the 
Governing Body of that municipality expressly setting forth that the municipality 
opposes the Application or Development; orseven (7) points for a resolution 
from the Governing Body of that municipality expressly setting forth that the 
municipality has no objection to the Application or Development; and  
 
(iii) eight and one-half (8.5) points for a resolution from the Governing Body of 
that county expressly setting forth that the county supports the Application or 
Development; or  
 
(iv) a deduction of eight and one-half (8.5) points for a resolution from the 
Governing Body of that county expressly setting forth that the county opposes 
the Application or Development.  seven (7) points for a resolution from the 
Governing Body of that county expressly setting forth that the county has no 
objection to the Application or Development.  

(C) Within a county and not within a municipality or the extraterritorial jurisdiction 
of a municipality, an Application or Development shall receive or sustain:  

(i) seventeen (17) points for a resolution from the Governing Body of that 
county expressly setting forth that the county supports the Application or 
Development; or  

(ii) a deduction of (17) points for a resolution from the Governing Body of that 
county expressly setting forth that the county opposes the Application or 
Developmentfourteen (14) points for a resolution from the Governing Body of 
that county expressly setting forth that the county has no objection to the 
Application or Development.”  

Commenter (32) expressed support regarding the modification to this scoring item that does not 
allow letters to be changed or withdrawn once submitted to the Department. 
 
STAFF RESPONSE: The structure of the rule has been developed in a manner to achieve the 
clear purpose of the statutory scoring item and the changes requested by the commenter may 
conflict with statute.  Moreover, they are significant substantive changes from what was proposed 
and could not be accomplished without re-publication for public comment.   
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Staff recommends no change based on these comments. 
 
20. §11.9(d)(2) – Selection Criteria – Commitment of Development Funding by a Local 
Political Subdivision (22), (34) 
 
COMMENT SUMMARY:  Commenter (22) suggested clarification regarding whether a 
development located in an ETJ should look to the city or county for funding.  Commenter (34) 
requested this item be modified to include language from similar scoring items in that “once a 
resolution is submitted to the Department, it may not be changed or withdrawn.” 
 
STAFF RESPONSE: In response to commenter (22) either the city or county can provide the 
documentation. In response to commenter (34) staff agrees and has modified the scoring item 
accordingly. 
 
21. §11.9(d)(4) – Selection Criteria – Quantifiable Community Participation (2), (32), (63)   
 
COMMENT SUMMARY:   Commenter (32) expressed support regarding the modification to this 
scoring item that does not allow letters to be changed or withdrawn once submitted to the 
Department.  Commenter (32) further indicated that the Department’s process for registering 
neighborhood associations is unnecessary and duplicative of the functions of the secretary of state 
and the county.  This process, according to commenter (32), allows groups as mall as two people to 
have a nine-point impact on an application and is therefore an impediment to fair housing choices 
and conflicts with the State’s commitment to reduce NIMBYism as outlined in the State of Texas 
Plan for Fair Housing Choice: Analysis of Impediments. 
 
Commenter (2) contended that there is a systemic bias that heavily favors awarding tax credits in 
communities that oppose them and recommended the changes below on the basis that it would help 
level the playing field. 
 

“(4) Quantifiable Community Participation. (§2306.6710(b)(1)(I); §2306.6725(a)(2)) 
An Application shallmay qualify to receive, or have deducted, as appropriate, eight 
(8) for up to nine (9) points for written statements from a Neighborhood 
Organization or a Home Owner Association (as established by Texas Property Code, 
Title 11, Chapter 209, known as the ‘Texas Residential Property Owners Act’). In 
order for the statement to qualify for review, the Neighborhood Organization or 
Home Owner Association must have been in existence prior to the Pre-Application 
Final Delivery Date, and its boundaries must contain the Development Site or be 
within one linear mile from an edge of the Development’s boundary to an edge of a 
Neighborhood Organization’s or Home Owner Association’s boundary. In addition, 
the Neighborhood Organization or Home Owner Association must be on record 
with the state (includes the Department) or county in which the Development Site is 
located. Neighborhood Organizations may request to be on record with the 
Department for the current Application Round with the Department by submitting 
documentation (such as evidence of board meetings, bylaws, etc.) not later than 30 
days prior to the Full Application Delivery Date. Once a letter is submitted to the 
Department it may not be changed or withdrawn. The written statement must meet 
all of the requirements in subparagraph (A) of this paragraph.  
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(A) Statement Requirements. If an organization cannot make the following 
affirmative certifications or statements then the organization will not be 
considered a Neighborhood Organization for purposes of this paragraph.  

(i) the Neighborhood Organization's or Home Owner Association’s name, a 
written description and map of the organization's boundaries, signatures and 
contact information (phone, email and mailing address) of at least two 
individual members with authority to sign on behalf of the organization or 
association;  

(ii) certification that the boundaries of the Neighborhood Organization, or 
Home Owner Association, contain the Development Site or be within one 
linear mile from an edge of the Development Site’s boundary to an edge of 
a Neighborhood Organization’s or Home Owner Association’s boundary 
and that the Neighborhood Organization or Home Owner Association 
meets the definition pursuant to Texas Government Code, §2306.004(23-a) 
and includes at least two separate residential households;  

(iii) certification that no person required to be listed in accordance with 
Texas Government Code §2306.6707 with respect to the Development to 
which the Application requiring their listing relates participated in any way 
in the deliberations of the Neighborhood Organization, or Home Owner 
Association,  including any votes taken;  

(iv) certification that at least 80 percent of the current membership of the 
Neighborhood Organization or Home Owner Association consists of 
persons residing or owning real property within the boundaries of the 
Neighborhood Organization or Home Owner Association; and  

(v) an explicit expression of support, or opposition, or neutrality. Any 
expression of opposition must be accompanied with at least one reason 
forming the basis of that opposition. A Neighborhood Organization is 
encouraged to be prepared to provide additional information with regard to 
opposition.  

(B) Technical Assistance. For purposes of this section, if and only if there is no 
Neighborhood Organization already in existence or on record, the Applicant, 
Development Owner, or Developer is allowed to provide technical assistance in 
the creation of and/or placing on record of a Neighborhood Organization. 
Technical assistance is limited to:  

(i) the use of a facsimile, copy machine/copying, email and accommodations 
at public meetings;  

(ii) assistance in completing the Quantifiable Community Participation 
(QCP) Neighborhood Information Packet, providing boundary maps and 
assisting in the Administrative Deficiency process; and  
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(iii) presentation of information and response to questions at duly held 
meetings where such matter is considered.  

(C) Point Values for Quantifiable Community Participation. An Application may 
receive or lose points based on the values in clauses (i) - (vi) of this 
subparagraph. Points will not be cumulative. Where more than one written 
statement is received for or against an Application, the average of all statements 
received in accordance with this subparagraph will be assessed and awarded.  

(i) nine (9) points for explicit support from a Neighborhood Organization 
that, during at least one of the three prior Application Rounds, provided a 
written statement that qualified as Quantifiable Community Participation 
opposing any Competitive Housing Tax Credit Application and whose 
boundaries remain unchanged;  

(ii) eight (8) points for explicitly stated support from a Neighborhood 
Organization or Home Owner Association; or  

(iii) a deduction of eight (8) points for explicitly stated opposition from a 
Neighborhood Organization or Home Owner Association. six (6) points for 
explicit neutrality from a Neighborhood Organization that, during at least 
one of the three prior Application Rounds provided a written statement, 
that qualified as Quantifiable Community Participation opposing any 
Competitive Housing Tax Credit Application and whose boundaries remain 
unchanged;  

(iv) four (4) points for statements of neutrality from a Neighborhood 
Organization or statements not explicitly stating support or opposition, or 
an existing Neighborhood Organization provides no statement of either 
support, opposition or neutrality, which will be viewed as the equivalent of 
neutrality or lack of objection;  

(v) four (4) points for areas where no Neighborhood Organization is in 
existence, equating to neutrality or lack of objection, or where the 
Neighborhood Organization did not meet the explicit requirements of this 
section; or  

(vi) zero (0) points for statements of opposition meeting the requirements 
of this subsection.”  

Commenter (63) requested that proximity to developments be taken into consideration and that 
Home Owner Associations as well as Neighborhood Associations within one linear mile of 
proposed developments be allowed a voice. 
 
STAFF RESPONSE: in response to commenter (32) staff agrees that the Department’s process 
for registering Neighborhood Associations is duplicative and unnecessary and recommends 
removing the reference (includes the Department).  
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In response to commenter (2) staff believes that the proposed rule comports with the express 
statutory requirements and recommends no change based on this comment. 
 
In response to commenter (63), the legislature identified neighborhood organizations which could 
impact the score of a development by including those boundaries contain the development site.  
Staff recommends no change based on this comment 
 
22. §11.9(d)(5) – Selection Criteria – Community Support from State Representative (2), (3), 
(26), (32), (42)   
 
COMMENT SUMMARY:  Commenter (3) recommended the point value associated with these 
letters be modified to reflect +4 points for support, 0 points for neutrality and -4 points for letters 
of opposition. The justification provided by commenter (3) stated that reducing the point range is 
still consistent with the legislative intent of ranking it the lowest point category under statute.  
 
Commenter (32) expressed concern that the proposed language is in conflict with the statutory 
language outlining the priority of the support letters, which ranks the priority, not the scoring and 
that the current 16 point spread between the +8 and -8 points gives those letters priority above 
neighborhood organizations.  Commenter (32) recommended that positive letters should be worth 6 
points and negative letters worth -2 points.  In reducing the spread between positive and negative 
letters to 8 points, it would still comply with the statutory language.  
 
Commenter (26), (32) asserted that the Department has discretion in defining the terms upon which 
the points under this scoring item would be awarded and indicated that the segregative effect could 
be lessened by conditioning the award of positive and negative points based on a statement from the 
State Representative of reasons for the opposition and provide the developer with an opportunity to 
respond to the opposition. 
 
Commenter (2) recommended the following changes to this scoring item: 

“(5) Community Support from State Representative. (§2306.6710(b)(1)(J); 
§2306.6725(a)(2)) Applications shallmay receive up to eight (8) points or have 
deducted up to eight (8) points for this scoring item. To qualify under this paragraph, 
letters must be on the State Representative's letterhead, be signed by the State 
Representative, identify the specific Development and clearly stateexpress support 
for, or opposition to, the specific Development. This documentation will be 
accepted with the Application or through delivery to the Department from the 
Applicant or the State Representative and must be submitted no later than the Final 
Input from Elected Officials Delivery Date as identified in §11.2 of this chapter. 
Once a letter is submitted to the Department it may not be changed or withdrawn. 
Therefore, it is encouraged that letters not be submitted well in advance of the 
specified deadline in order to facilitate consideration of all constituent comment and 
other relevant input on the proposed Development. State Representatives to be 
considered are those in office at the time the letter is submitted and whose district 
boundaries include the Development Site. Neutral letters, or letters that do not 
specifically refer to the Development, or which fail to specifically express support or 
opposition will receive zero (0) points. A letter that does not directly express support 
but expresses it indirectly by inference (e.g. "the local jurisdiction supports the 
Development and I support the local jurisdiction") will be treated as a neutral letter.”  
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Commenter (42) expressed concern regarding this scoring item on the basis that fair housing 
impediments and isolation of important constituents will result in cases where the state 
representative refuses to support housing for farmworkers; therefore, this scoring item should be 
eliminated or given other opportunity to cure so that housing is not denied for important 
constituents. 
 
STAFF RESPONSE: In response to commenters (3), (32) staff believes that compressing the 
points associated with the letters conflicts with priorities created by statute, as established by the 
legislature and, in response to commenter (32) such priority is established in the score attributed to 
each of the scoring items.  Moreover, the changes proposed by commenters (3), (32) would require 
re-publication and a necessary opportunity for additional public comment.     
 
In response to commenter (2) the plain language of statute does not limit the possibility of assigning 
varying point values associated with the letters even if no such distinction is anticipated.  
 
In response to commenter (42) this scoring item is a statutory requirement and therefore not one 
that staff can eliminate in the rule. 
 
Staff recommends no changes based on these commenters. 
 
23. §11.9(d)(6) – Selection Criteria – Input from Community Organizations (2) 
 
COMMENT SUMMARY:  Commenter (2) contended that there is a systemic bias that heavily 
favors awarding tax credits in communities that oppose them and recommended the changes below 
on the basis that it would help level the playing field. 

“(6) Input from Civic and Community Organizations. (§2306.6725(a)(2))Where, at the time of 
Application, the Development Site does not fall within the boundaries of any qualifying 
Neighborhood Organization or Home Owner Association or be within one linear mile from an 
edge of the Development’s boundary to an edge of a qualifying Neighborhood Organization or 
Home Owner Association, then, in order to ascertain if there is community support or 
opposition, an Application shallmay receive up to four (4) points for letters that qualify for 
points under subparagraphs (A), (B), and/or (C) of this paragraph. No more than Fourfour (4) 
points will be awarded for letters in support, or deducted for letters in opposition, as applicable, 
under this point item under any circumstances. All letters must be submitted within the 
Application.  Once a letter is submitted to the Department it may not be changed or withdrawn.  
Should an Applicant elect this option and the Application receives letters in opposition, then 
one (1) point will be subtracted from the score under this paragraph for each letter in 
opposition, provided that the letter is from an organization that would otherwise qualify under 
this paragraph. However, at no time will the Application receive a score lower than zero (0) for 
this item.  

(A) An Application shallmay receive two (2) points for each letter of support, and 
shall have deducted two (2) points for each letter of opposition submitted from a 
community or civic organization that serves the community in which the 
Development Site is located. Letters of support or opposition must identify the 
specific Development and must stateexpress support of, or opposition to, the 
specific Development at the proposed location. To qualify, the organization must be 
qualified as tax exempt and have as a primary (not ancillary or secondary) purpose 
the overall betterment, development, or improvement of the community as a whole 
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or of a major aspect of the community such as improvement of schools, fire 
protection, law enforcement, city-wide transit, flood mitigation, or the like. The 
community or civic organization must provide evidence of its tax exempt status and 
its existence and participation in the community in which the Development Site is 
located including, but not limited to, a listing of services and/or members, 
brochures, annual reports, etc. Letters of support or opposition from organizations 
that cannot provide reasonable evidence that they are active in the area that includes 
the location of the Development Site will not be awarded points or have points 
deducted, as the case might be. For purposes of this subparagraph, community and 
civic organizations do not include neighborhood organizations, governmental 
entities (excluding Special Management Districts), or taxing entities.  

(B) An Application mayshall receive two (2) points for a letter of support, and shall 
have deducted two (2) points for a letter of opposition from a property owners 
association created for a master planned community whose boundaries include the 
Development Site and that does not meet the requirements of a Neighborhood 
Organization for the purpose of awarding points under paragraph (4) of this 
subsection.  

(C) An Application mayshall receive two (2) points for a letter of support, and shall 
have deducted two (2) points for a letter of opposition from a Special Management 
District whose boundaries, as of the Full Application Delivery Date as identified in 
§11.2 of this chapter (relating to Program Calendar for Competitive Housing Tax 
Credits), include the Development Site.” 
 

STAFF RESPONSE: In response to commenter (2), a plain reading of the statute does not allow 
for negative points for any scoring items other than State Representative letters.  
 
Staff recommends no changes based on this comment. 
 
24. §11.9(d)(7) – Selection Criteria – Concerted Revitalization Plan (3), (10), (21), (22), (26), 
(31), (32), (34), (35), (36), (45), (51), (89)   
 
COMMENT SUMMARY:  Commenter (3) expressed concern regarding the level of subjectivity 
relating to “sufficiently mitigated and addressed prior to the Development being placed in service” 
and further asserted that such language will only benefit neighborhoods that are at the end of their 
revitalization efforts.  Commenter (3), (34) suggested the 2015 language with respect to this scoring 
item be reinstated.  Similarly, commenter (10), (51) suggested that investment in affordable housing 
at the end of the revitalization process negates the positive impact such housing can have on an area 
that is on a positive revitalization trajectory and could make the purchase of the land impractical due 
to rising land costs in an area nearing the end of its redevelopment cycle.  Commenter (10), (51) 
offered the following modification to this item: 

“(IV) The adopted plan must have sufficient, documented and committed funding, 
to the extent allowed by law or ordinance, to accomplish its purposes on its 
established timetable. This funding must have been flowing in accordance with the 
plan, such that the problems identified within the plan can reasonably be expected to 
be will have been sufficiently mitigated within a period of time commensurate with 
the plan’s timeline and addressed prior to or after the Development beinghas been 
placed into service.”  
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Commenter (10) disagreed with the manner in which points will be awarded; specifically that a city 
our county can only indicate one development as most significantly contributing to revitalization 
efforts in the area. Commenter (10) asserted that this underestimates the revitalization needs of 
urban areas and further offered the following modification: 

“(ii) Points will be awarded based on:  

(I) Applications will receive four (4) points for a letter from the appropriate 
local official providing documentation of measurable improvements within 
the revitalization area based on the target efforts outline in the plan; and 

(II) An urban classified city or county may identify no more than three (3) 
Developments during each Application Round for the additional points 
under this subclause. Applications may receive (2) points in addition to those 
under subclause (I) of this clause if the Development is explicitly identified 
by the city or county as contributing most significantly to the concerted 
revitalization efforts of the city or county (as applicable). A city or county 
may only identify one single Development during each Application Round 
for the additional points under this subclause. A resolution from the 
Governing Body of the city or county that approved the plan is required to 
be submitted in the Application (this resolution is not required at pre-
application). If multiple Applications submit resolutions under this subclause 
from the same Governing Body, none of the Applications shall be eligible for 
the additional points. A city or county may, but is not required, to identify a 
particular Application as contributing most significantly to concerted 
revitalization efforts.”  

Commenter (22), (32) expressed support for effectiveness at which the opening paragraph 
establishes the expectations of the characteristics of a revitalization area.  Commenter (22) requested 
clarification with respect to the following sentence under subclause (III) relating to urban 
developments “In addition, but not in lieu of, such a plan may be augmented with targeted efforts to 
promote a more vital local economy and a more desirable neighborhood, including but not limited 
to…”  Specifically, whether this sentence means that the city or county has programs/activities in 
progress that can be documented by are not necessarily described in the plan document? 
 
Commenter (26) expressed disagreement with the proposed changes to this scoring item, 
specifically, the delegation of such revitalization plans with the municipalities which is without 
standards for the conditions that must be addressed and without standards for the measurable 
improvements upon which the points are to be awarded.  Commenter (26) suggested that the 
proposed language will allow for continued segregation in areas of slum and blight by making 
improvements that do not address significant elements thereof.  By way of example, commenter (26) 
illustrated that a revitalization plan that calls for new sidewalks in an area of slum and blight could 
receive points even if there is partial completion of such sidewalk replacements.  Commenter (26) 
asserted that there is no obligation to address other elements of slum and blight in order to achieve 
the points. 
 
Commenter (32) asserted that the framework of the scoring item lacks objective benchmarks and 
will become just another “letter from a local official,” promising that the area is already looking 
better and will be great by the time the development is placed in service.  Considering the fact that 
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the local official can choose the measuring improvements to be used for documentation invites 
gaming of the process.  To that end, commenter (32) recommended the Department look to three 
metrics over the past 3 years: census tract poverty, census tract income, and neighborhood land 
values relative to Place (Appraisal District) and that points under this scoring item should be 
awarded only if an application demonstrates a statistically significant improvement on two of these 
metrics over the 3 year timeframe since the date of the adoption of the revitalization plan.  
Commenter (32) acknowledged that this timeframe is longer than is currently proposed, it 
recognizes that true revitalization takes an extended commitment in local and private resources. 
 
Commenter (31), (36) stated identified concerns regarding the subjectivity of this scoring item and 
recommended the modifications below to add specificity.  

“(A) For Developments located in an Urban Area.  

(i) An Application may qualify to receive up to six (6) points if the Development 
Site is located in an distinct area that was once vital and has lapsed into a 
situation requiringhas been identified by the municipality or county as needing 
concerted revitalization, and where a concerted revitalization plan has been 
developed and executedadopted.  The area targeted for revitalization must be 
larger than the assisted housing footprint and should be a neighborhood or small 
group of contiguous neighborhoods with common attributes and problems but 
smaller than the municipality or county as a whole. The concerted revitalization 
plan shouldthat meets the criteria described in subclauses (I) - (IV) of this clause:  

(I) The concerted revitalization plan must have been adopted by the 
municipality or county in which the Development Site is located prior to the 
pre-application deadline.  

(II) The problems in the revitalization area must have been identifiedbe 
identified through a process in which affected local residents had an 
opportunity to express their views on problems facing the area, and how 
those problems should be addressed and prioritized. These problems may 
include the following:  

(-a-) long-term disinvestment, such as significant presence of residential 
and/or commercial blight, infrastructure neglect such as inadequate 
drainage, and streets and/or sidewalks in significant disrepair;  

(-b-) declining quality of life for area residents, such as high levels of 
violent crime, property crime, gang activity, or other significant criminal 
matters such as the manufacture or distribution of illegal substances or 
overt illegal activities; and/or 

(-c-) lack of community assets that provide for the diverse needs of the 
residents such as access to supermarkets or healthy food centers, parks 
and activity centers. 

(III) Staff will review the target area for presence of the problems identified in 
the plan and for targeted efforts within the plan to address those the problems 
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identified within the plan. In addition, but not in lieu of, such a plan may be 
augmented with targeted efforts to promote a more vital local economy and a 
more desirable neighborhood, including but not limited to: 

(-a-) attracting private sector development of housing and/or business; 

(-b-) developing health care facilities; 

(-c-) providing public transportation; 

(-d-) developing significant recreational facilities; and/or 

(-e-) improving under-performing schools. 

However, this supplemental information may not take the place of an 
adopted plan meeting the requirements I, II and IV of this section.  The 
supplemental information may only provide evidence of plan goals and 
activities being carried out by the municipality or the county or funds 
being committed for the plan purposes.  

(IV) The adopted plan must haveidentify sufficient and, documented and 
committed funding sources to accomplish its purposes on its established 
timetable. This funding must have commenced at the time of Application 
submission.been flowing in accordance with the plan, such that the problems 
identified within the plan will have been sufficiently mitigated and addressed 
prior to the Development being placed into service.  

 (ii) Points will be awarded based on:  

(I) Applications will receive four (4) points for a letter from the appropriate 
local official providing documentation of measurable improvements within 
thecertifying the identified revitalization area, that the development is located 
within the revitalization area, and that ht eplan meets the requirements of 
subsections I, II and IV of this section based on the target efforts outlined in 
the plan; and 

Commenter (31) indicated that in order to support the revitalization efforts in large cities, this 
scoring item should be modified to allow a city to designate more than one development as 
significantly contributing to revitalization, as reflected in the following: 

(II) Applications may receive (2) points in addition to those under subclause 
(I) of this clause if the Development is explicitly identified by the city or 
county as contributing most significantly to the concerted revitalization efforts 
of the city or county (as applicable). A city or county may only identify no 
more than three one single Developments during each Application Round for 
the additional points under this subclause. A resolution from the Governing 
Body of the city or county that approved the plan is required to be submitted 
in the Application (this resolution is not required at pre-application). If 
multiple Applications submit resolutions under this subclause from the same 
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Governing Body, nonethen not more than three of the Applications shall be 
eligible for the additional points. A city or county may, but is not required, to 
identify a particular Application(s) as contributing most significantly to 
concerted revitalization efforts.”  

Commenter (45) suggested modifications as provided below that could address instances where 
cities may develop a revitalization plan in response to a natural disaster, which they believed would 
still align with the overall policy objective behind the scoring item. 

“(II) The problems in the revitalization area must be identified through a process in 
which affected local residents had an opportunity to express their views on problems 
facing the area, and how those problems should be addressed and prioritized. These 
problems may include the following:  

(-a-) long-term disinvestment, such as significant presence of residential and/or 
commercial blight, streets and/or sidewalks in significant disrepair;  

(-b-) long-term disinvestment, such as the significant presence of residential 
and/or declining quality of life for area residents, such as high levels of violent 
crime, property crime, gang activity, or other significant criminal matters such as 
the manufacture or distribution of illegal substances or overt illegal activities; 

(-c-) destruction of property as a result of a natural disaster. 

(IV) The adopted plan must have sufficient, documented and committed funding to 
accomplish its purposes on its established timetable. While it will generally be 
expected that Thisthis funding mustwould have been flowing in accordance with the 
plan, such that the problems identified within the plan will have been sufficiently 
mitigated and addressed prior to the Development being placed into service, plans 
that are more recently adopted due to events that created cause for such a plan may 
be considered if sufficient evidence is provided to indicate that it is reasonable to 
expect that the goals of the plan will be able to be met.”  

Commenter (32) expressed the opinion that developing health care facilities under (A)(i)(III)(-b-) of 
this scoring item does not augment a desirable neighborhood and further stated that there is a long 
tradition of relegating clinics and public hospitals to areas with low land values and few residential 
amenities.  As a result, commenter (32) recommended this option be deleted from this scoring item. 
 
Commenter (21) indicated that while they are in agreement that concerted revitalization in a rural 
area is separate and distinct from an urban area, they expressed an objection to the disparity in 
points and recommended the scoring be adjusted, without increasing the requirements, so that 
revitalization in both areas would yield the same point value. 
 
Commenter (35) asserted that the proposed changes to this scoring item are too restrictive and 
further suggested that HUD’s Site and Neighborhood standards guidance would be helpful in 
drafting this scoring item that is consistent with HUD’s interpretation of the Fair Housing Act.  
Commenter (35) further added that HUD has always carved out an exception for revitalizing areas 
in the Site and Neighborhood Standards and that examples of such areas can be found in 24 CFR 
983.57(e)(3)(vi).  These “revitalizing areas” as defined by HUD would capture those gentrifying areas 
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where there is revitalization and significant private investment; therefore, commenter (35) urged the 
Department to adopt HUD’s definition of a revitalizing area as qualifying for full points under this 
scoring item. 
 
Commenter (89) expressed concern over the possibility for applicant’s to orchestrate the 
development of a revitalization plan to receive points, despite the proposed changes.  In an effort to 
prevent this, commenter (89) suggested this scoring item be modified such that only revitalization 
plans that show true community input should be eligible for the points; simply showing evidence 
that notice has been given to the public does not constitute public input. Further, if no one in the 
community is interested in providing comments, it is unlikely that the plan represents a legitimate 
need or effort to revitalize the area.  Moreover, commenter (89) suggested that plans less than 6 
months old should not be accepted, but that the plans must have started at least 6 months prior to 
the application deadline; and lastly, there should be no involvement on the part of any member of 
the Development Team in the formulation of such plan; it must be developed at the direction of the 
local government and without involvement of the applicant. 
 
STAFF RESPONSE: Staff agrees with the additional clarification regarding infrastructure neglect 
as recommended by commenter (31), (36) and has made the change accordingly.   
 
In response to commenter (10) and (31), staff believes that identifying only one development as 
most significantly contributing to the concerted revitalization efforts of the city or county where the 
area being revitalized continues to be appropriate.  Allowing for the scoring boost for multiple 
revitalization-based developments represents a potential impetus for rapid concentration and a 
disproportionate utilization of limited resources.  Furthermore, staff is concerned that the failure to 
achieve an award for all of the developments identified as most significantly contributing could 
undermine the ability to sufficiently mitigate issues identified in the plan prior to the subject 
development being placed into service.   
 
In response to commenter (26), staff agrees that the example provided of sidewalk replacement 
could be considered part of a revitalization plan for some fund sources and programs, but believes 
that this is not the case for this scoring item.  The described revitalization plan would not meet the 
requirements of this section. 
 
In response to commenter (32), staff believes that the suggested measures would not provide a 
reliable measurement of the impact of all concerted revitalization plans.  The measurements could 
be used to support the application for this scoring item.  
 
In response to commenters (31), (36), staff believes that the section as drafted provides sufficient 
description of the requirements for an acceptable revitalization plan without removing necessary 
flexibility. 
 
In response to commenter (45), developments in counties that have been proclaimed disaster areas 
within the preceding three years already have a scoring incentive.  Further, staff believes that disaster 
recovery is not a revitalization effort. 
 
In response to commenter (32), no evidence was provided to support the comment that health care 
facilities do not augment a desirable neighborhood, and in fact, proximity to medical care is a 
community asset in other scoring items.  Staff believes that the example is appropriate.  
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In response to commenter (21), the concerted revitalization plan described for urban areas supports 
local efforts to remove longstanding blighting influences in specific areas, while the measures for 
rural communities address efforts to create continued economic growth.  Because these are 2 
distinct requirements, staff believes the scoring is appropriate.  
 
In response to commenter (35), while HUD's Site and Neighborhood standards guidance, generally, 
may contain useful measures and definitions, staff believes that the proposed rule more 
appropriately addresses this issue.  Further, the depth of analysis required to determine if a wholesale 
adoption of federal guidance in this area is appropriate in all cases, and achieves the purposes of the 
rule, exceeds the time constraints of this rule-making proposal.  Finally, the extent of the changes to 
the scope of the proposed rule as suggested by the Commenter, and incorporation of the HUD Site 
and Neighborhood Standards and/or the HUD definition of “a revitalizing area,” would require 
renewing the rule-making process and re-publication prior to adoption.   
 
In response to commenter (89), staff believes that imposing requirements on units of local 
government that impact the way they conduct business would be overreaching and inappropriate.  
 
 
25. §11.9(e)(2) – Selection Criteria – Cost of Development per Square Foot (1), (3), (21), (23), 
(25), (27), (31), (35), (36), (48), (49)   
 
COMMENT SUMMARY:  Commenter (1), (23) expressed support for the inclusion of 50 square 
feet of common area space into the net rentable area calculation.  However, commenter (1) indicated 
that this scoring item, in all of the categories, failed to reflect changes due to increases in 
construction costs and further indicated that such costs differ between four-story, elevator-served 
general population developments and that of single room occupancy supportive housing and the 
categories should therefore be distinct.  According to commenter (1), supportive housing 
developments have less of the cheaper square footage to build, but more cost per square foot of the 
more expensive square footage (plumbing, electrical, HVAC).  Commenter (1), (23) suggested the 
following modifications to this scoring item: 

“(B) Applications proposing New Construction or Reconstruction will be eligible for 
twelve (12) points if one of the following conditions is met:  

(i) The Building Cost per square foot is less than $9070 per square foot;  

(ii) The Building Cost per square foot is less than $9575 per square foot, and the 
Development meets the definition of a high cost development; 

(iii) The Building Cost per square foot is less than $125 per square foot, and the 
Development meets the definition of both a high cost development and a single 
room occupancy Supportive Housing development;  

(ivii) The Hard Cost per square foot is less than $11090 per square foot; or  

(iv) The Hard Cost per square foot is less than $120100 per square foot, and the 
Development meets the definition of high cost development; or. 
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(vi) The Hard Cost per square foot is less than $150 per square foot, and the 
Development meets the definition of both a high cost development and a single 
room occupancy Supportive Housing development.”  

Commenter (3), (31), (36), (48) recommended the calculations in this scoring item be 
increased by $10 per square foot, at a minimum, further stating that the current language 
does not account for recent construction cost increases which, according to these 
commenters have been 8-12% per annum over the last three years.  Commenter (49) 
recommended an increase of cost per square foot limitations by 15% to account for actual 
hard cost increases and inflation since 2013.  Commenter (21) recommended an increase of 
$10, but preferably by $12 per square foot and further requested that subparagraphs (A)(iv) 
and (E)(ii) of this item be updated to correspond with the proposed scoring point changes 
relating to the Opportunity Index.  Along these lines, commenter (3), (49) suggested the 
following revision within this item: 

“(E) Applications proposing Adaptive Reuse or Rehabilitation (excluding 
Reconstruction) will be eligible for points if one of the following conditions is met:  

(ii) Twelve (12) points for Applications which include Hard Costs plus 
acquisition costs included in Eligible Basis that are less than $130 per square 
foot, if the Development is considered a high cost development or located in an 
Urban Area, and that qualify for 5 or 7 points under subsection (c)(4) of this 
section, related to Opportunity Index; or..” 

Commenter (25) stated the cost per square foot threshold for adaptive reuse or 
acquisition/rehabilitation was low for scoring purposes and further suggested that for those that 
include 100% historic development, the costs should exceed 20% of the allowable threshold.  
 
Commenter (27) indicated that this scoring items needs to be modified to account for the 
considerations made under the historic preservation scoring item, specifically, to make them 
competitive.  When dealing with historic structures, according to commenter (27), the current 
$130/SF limitation is unachievable and recommends the following modification: 

“(E) Applications proposing Adaptive Reuse or Rehabilitation (excluding 
Reconstruction) will be eligible for points if one of the following conditions is met:  

(i) Twelve (12) points for Applications which include Hard Costs plus acquisition 
costs included in Eligible Basis that are less than $100 per square foot;  

(ii) Twelve (12) points for Applications which include Hard Costs plus 
acquisition costs included in Eligible Basis that are less than $130 per square 
foot, located in an Urban Area, and that qualify for 5 or 7 points under 
subsection (c)(4) of this section, related to Opportunity Index; or 

(iii) Twelve (12) points for Applications which include Hard Costs plus 
acquisition costs included in Eligible Basis that are less than $175 per square 
foot, that qualify for points under subsection (e)(6) of this section, related to 
Historic Preservation; or  
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(ivii) Eleven (11) points for Applications which include Hard Costs plus 
acquisition costs included in Eligible Basis that are less than $130 per square 
foot, or $200 per square foot for Applications that qualify for points under 
subsection (e)(6) of this section, related to Historic Preservation.”  

Commenter (35) asserted that a more constructive approach to this scoring item would be to cap the 
amount of tax credits generated by their hard costs in order to qualify for points.  In doing so, 
according to commenter (35) it would involve a policy choice with the same logic as in the 2015 
QAP of disregarding certain costs and space; however, it would encourage more due diligence and 
full disclosure at application.  To achieve this, commenter (35) requested the following sentence be 
added to the end of this scoring item: 
 

“This calculation does not include Hard Costs voluntarily excluded from eligible 
basis.”  

 
STAFF RESPONSE: In response to the commenters, the providing of scoring incentives for cost 
per square foot should not be conflated with the operation of other rules, chiefly underwriting rules, 
to allow for increased costs.    
 
Staff recommends no changes based on these comments.   
 
26. §11.9(e)(4) – Selection Criteria – Leveraging of Private, State and Federal Resources (1) 
 
COMMENT SUMMARY:  Commenter (1) suggested staff allow supportive housing 
developments that do not have third party hard debt be allowed the tolerance under clause (i) of this 
scoring item to increase to the 9% leveraging rate.  It is the assertion of commenter (1) that a 
supportive housing application will always reflect the maximum amount of credits in order to help 
bridge the gap that can’t be supported with debt and further stated that such structure ensures that 
these developments will almost always have a larger percentage of tax credits to total development 
costs.  Commenter (1) further indicated that the types of funding sources currently allowed under 
clause (i) are eligible for hard debt and therefore this scoring item is not equitable with that of 
supportive housing which are fundamentally different in this regard.  Commenter (1) recommended 
the leveraging percentages in this scoring item be increased 1% for supportive housing 
developments with no permanent debt as reflected in the following: 

“(i) the Development leverages CDBG Disaster Recovery, HOPE VI, RAD, or 
Choice Neighborhoods funding or the Development is Supportive Housing and the 
Housing Tax Credit Funding Request is less than 9 percent of the Total Housing 
Development Cost (3 points). The Application must include a commitment of such 
funding; or”  

STAFF RESPONSE: This item provides points for leveraging of several fund sources, rather than 
types of developments.  Supportive Housing developments that use any of these fund sources in 
their financing structure are able to gain these points if Housing Tax Credit Funding Request is less 
than 9 percent of the Total Housing Development Cost. 
 
Staff recommends no change based on this comment. 
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27. §11.9(e)(6) – Selection Criteria – Historic Preservation (4), (21), (27), (32), (45), (64), (65), 
(66), (67), (68), (69), (70), (71), (72), (73), (74), (75), (76), (77), (78), (79), (80), (81), (82), (83), 
(84), (85), (86), (87), (88)   
 
COMMENT SUMMARY:  Commenter (27) expressed support for the changes to this scoring 
item but believes further changes are necessary relating to the percentage of units required to be 
maintained within the historic structure.  The current language that requires 75% of the units be 
maintained is excessive and does not account for historic structures that are small and cannot 
accommodate enough units to make redevelopment financially feasible unless new units are added 
to the site.  Commenter (27) recommended a decrease in the percentage to 40%.  
 
Commenter (4) asserted that with the proposed changes to the point value associated with this item, 
it is possible to have a historic preservation application with a revitalization plan outscore a 7-point 
high opportunity application with top schools which, according to commenter (4), should not be 
encouraged over high opportunity areas that are inherently in high income, low poverty, and high 
performing areas, characteristics which differ from the locations in which historic developments are 
found.  Commenter (4), (45) recommended the point value be reduced from 5 points to 2 points 
and further maintained that based on where historic preservation was inserted into the legislation the 
point value is too high and should be consistent with neighboring point items.  Commenter (4) 
further asserted that in a practical sense, this is a location specific criteria, and therefore could 
undermine the objectives of the Remedial Plan and specifically the Opportunity Index if given too 
much weight.  Commenter (45) recommended the following modification: 

“(6) Historic Preservation. (§2306.6725(a)(5)) An Application that has received a 
letter from the Texas Historical Commission determining preliminary eligibility for 
historic (rehabilitation) tax credits and is proposing the use of historic (rehabilitation) 
tax credits (whether federal or state credits) may qualify to receive up to two (2)five 
(5) points. At least one existing building that will be part of the 
Developmentseventy-five percent of the residential units shall reside within the 
Certified Historic Structure and the Development must reasonably be expected to 
qualify to receive and document receipt of historic tax credits by issuance of Forms 
8609. The Application must include either documentation from the Texas Historical 
Commission that the property is currently a Certified Historic Structure, or 
documentation determining preliminary eligibility for Certified Historic Structure 
status.”   

Commenter (32) opposed the proposed changes to this scoring item which they believed increase 
the emphasis on historic structures relative to other factors far beyond what is necessary to comply 
with SB 1316.   Commenter (32) maintained that the 2015 point value suitably prioritize historic 
buildings over new construction when they are in areas with opportunity for the families within 
them, or when they are in areas that have undergone the comprehensive revitalization necessary to 
provide opportunity to the families.   
 
Commenter (21), (64), (65), (66), (67), (68), (69), (70), (71), (72), (73), (74), (75), (76), (77), (78), (79), 
(80), (81), (82), (83), (84), (85), (86), (87), (88)  expressed support for the proposed changes to this 
scoring item which would allow for these existing historic structures within a city to be restored as a 
vibrant asset to the community. 
 
STAFF RESPONSE: In response to commenter (27), staff believes that the Historic Preservation 
points are to encourage the re-development of affordable units within a historic property, and as 
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such believes that a significant majority of the units should be contained within the historic 
structure.   
 
In response to commenters (4), (45), staff agrees in part with the potential for a Historic 
Preservation Development in a Concerted Revitalization Area outscoring a Development in a High 
Opportunity Area with maximum Educational Excellence points.  To address this possibility, staff 
recommends a reduction in points for Historic Preservation of two (2) points when the 
Development also qualifies for one (1) or three (3) points under Educational Excellence.  Staff 
recommends the following change: 

“(6) Historic Preservation. (§2306.6725(a)(5)) Except for Developments that qualify 
for one (1) or three (3) points under Educational Excellence §11.9 (c)(5), aAn 
Application that has received a letter from the Texas Historical Commission 
determining preliminary eligibility for historic (rehabilitation) tax credits and is 
proposing the use of historic (rehabilitation) tax credits (whether federal or state 
credits) may qualify to receive five (5) points. Developments that qualify for one (1) 
or three (3) points under Educational Excellence §11.9 (c)(5) that has received a 
letter from the Texas Historical Commission determining preliminary eligibility for 
historic (rehabilitation) tax credits and is proposing the use of historic (rehabilitation) 
tax credits (whether federal or state credits) may qualify to receive three (3) points. 
At least seventy-five percent of the residential units shall reside within the Certified 
Historic Structure and the Development must reasonably be expected to qualify to 
receive and document receipt of historic tax credits by issuance of Forms 8609. The 
Application must include either documentation from the Texas Historical 
Commission that the property is currently a Certified Historic Structure, or 
documentation determining preliminary eligibility for Certified Historic Structure 
status.”  

28. §11.9(f) – Point Adjustments (22) 
 
COMMENT SUMMARY:  Commenter (22) suggested that while paragraph (2) under this item 
identifies violations that should be considered, the opening sentence of the item does not specifically 
allow a point deduction for such violations and therefore requested clarification.   
 
` STAFF RESPONSE:  In response to commenter (22), staff believes that the item provides 
sufficient authority for adjustment of points in response to violations. 
 
Staff recommends no changes based on this comment.  
 
29. §11.9(f) – Third Party Request for Administrative Deficiency (21), (34) 
 
COMMENT SUMMARY:  Commenter (21) expressed support for the proposed changes to this 
section and requested the Department post the application deficiencies and applicant responses to 
the website throughout the review period.  In doing so, commenter (21) believed it would alleviate 
the administrative burden of the Department as well as increase the transparency of the review 
process. 
 
Commenter (34) recommended such third party requests be limited to one submission per 
application by any single third party requestor and further maintained that even with such limitation 
the Department will receive multiple requests from related persons, each of who would qualify as a 
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“third party.”  Commenter (34) indicated that this potential may hinder the evaluation process if the 
June 1 deadline is used and as a result suggested an earlier deadline be implemented. 
 
STAFF RESPONSE:  In response to commenter (21) staff intends to update the applications that 
are posted on the website as reviews are done.  As applications are reviewed and deficiencies are 
resolved, the application posted to the web will be updated nightly with the most current 
information received in response to staff’s review.  In this respect, the public will have access to the 
same information staff has and they can use that information to determine whether to proceed with 
a third party request for administrative deficiency. 
 
In response to commenter (34), the number of third party requests will not be limited, as new 
information may trigger the need for a new submission.  If staff identifies multiple requests from 
related persons, staff will endeavor to evaluate them as a single request but may, as dictated by 
resource constraints or deemed appropriate, take them up separately. 
 
Staff recommends no changes based on this comment.  
 
STATUTORY AUTHORITY. The new sections are adopted pursuant to Texas Government Code 
§2306.053, which authorizes the Department to adopt rules. Additionally, the new sections are 
proposed pursuant to Texas Government Code §2306.67022, which specifically authorizes the 
Department to adopt a qualified allocation plan.    
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Preamble, Reasoned Response, and Repealed Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts the repeal of 
10 TAC, Chapter 11, §§11.1 – 11.10, concerning the 2015 Housing Tax Credit Program Qualified 
Allocation Plan, without changes to the proposed text as published in the September 25, 2015 issue 
of the Texas Register (40 TexReg 6466) and will not be republished.  
 
REASONED JUSTIFICATION.  The Department finds that the repeal will replace the sections 
with a new QAP applicable to the 2016 application cycle. 
 
The Department accepted public comments between September 25, 2015 and October 15, 2015.  
Comments regarding the repeal sections were accepted in writing and by fax.  No comments were 
received concerning the repeal section. 
 
The Board approved the final order adopting the repeal section on November 12, 2015. 
 
STATUTORY AUTHORITY. The repealed sections are adopted pursuant to Texas Government 
Code, §2306.053, which authorizes the Department to adopt rules. Additionally, the repealed 
sections are adopted pursuant to Texas Government Code, §2306.67022, which specifically 
authorizes the Department to adopt a qualified allocation plan.    
 
 
§11.1 General 
§11.2 Program Calendar for Competitive Housing Tax Credits 
§11.3 Housing De-Concentration Factors 
§11.4 Tax Credit Request and Award Limits 
§11.5 Competitive HTC Set-Asides 
§11.6 Competitive HTC Allocation Process 
§11.7 Tie Breaker Factors 
§11.8 Pre-Application Requirements 
§11.9 Competitive Selection Criteria 
§11.10 Challenges of Competitive HTC Applications 
 
 
 
 
 
 
 
 
 



	
Housing	Tax	Credit	Program	Qualified	Allocation	Plan	

§11.1.General.		

(a)	Authority.	 This	 chapter	 applies	 to	 the	 awarding	 and	 allocation	 by	 the	 Texas	 Department	 of	
Housing	 and	 Community	 Affairs	 (the	 "Department")	 of	 Housing	 Tax	 Credits.	 The	 federal	 laws	
providing	for	the	awarding	and	allocation	of	Housing	Tax	Credits	require	states	to	adopt	a	qualified	
allocation	 plan.	 Pursuant	 to	 Texas	 Government	 Code,	 Chapter	 2306,	 Subchapter	 DD,	 the	
Department	is	assigned	responsibility	for	this	activity.	As	required	by	Internal	Revenue	Code	(the	
"Code"),	§42(m)(1),	the	Department	has	developed	this	Qualified	Allocation	Plan	(QAP)	and	it	has	
been	 duly	 approved	 to	 establish	 the	 procedures	 and	 requirements	 relating	 to	 an	 award	 and	
allocation	of	Housing	Tax	Credits.	All	requirements	herein	and	all	those	applicable	to	a	Housing	Tax	
Credit	 Development	 or	 an	 Application	 under	 Chapter	 10	 of	 this	 title	 (relating	 to	 Uniform	
Multifamily	Rules),	or	otherwise	 incorporated	by	reference	herein	collectively	constitute	 the	QAP	
required	by	Texas	Government	Code,	§2306.67022.		

(b)	Due	Diligence	and	Applicant	Responsibility.	Department	staff	may,	from	time	to	time,	make	
available	for	use	by	Applicants	information	and	informal	guidance	in	the	form	of	reports,	frequently	
asked	questions,	and	responses	to	specific	questions.	The	Department	encourages	communication	
with	 staff	 in	 order	 to	 clarify	 any	 issues	 that	 may	 not	 be	 fully	 addressed	 in	 the	 QAP	 or	 may	 be	
unclear	 when	 applied	 to	 specific	 facts.	 However,	 while	 these	 resources	 are	 offered	 to	 help	
Applicants	 prepare	 and	 submit	 accurate	 information,	 Applicants	 should	 also	 appreciate	 that	 this	
type	of	guidance	is	limited	by	its	nature	and	that	staff	will	apply	the	rules	of	the	QAP	to	each	specific	
situation	as	 it	 is	presented	 in	 the	submitted	Application.	Moreover,	after	 the	 time	that	an	 issue	 is	
initially	presented	and	guidance	 is	provided,	additional	 information	may	be	 identified	and/or	 the	
issue	 itself	 may	 continue	 to	 develop	 based	 upon	 additional	 research	 and	 guidance.	 Thus,	 until	
confirmed	through	final	action	of	the	Board,	staff	guidance	must	be	considered	merely	as	an	aid	and	
an	Applicant	continues	 to	assume	 full	 responsibility	 for	any	actions	Applicant	 takes	 regarding	an	
Application.	In	addition,	although	the	Department	may	compile	data	from	outside	sources	in	order	
to	assist	Applicants	in	the	Application	process,	it	remains	the	sole	responsibility	of	the	Applicant	to	
perform	 independently	 the	 necessary	 due	 diligence	 to	 research,	 confirm,	 and	 verify	 any	 data,	
opinions,	 interpretations,	 or	 other	 information	 upon	which	 an	Applicant	 bases	 an	Application	 or	
includes	in	any	submittal	in	connection	with	an	Application.		

(c)	Competitive	Nature	of	Program.	Applying	 for	 competitive	housing	 tax	 credits	 is	 a	 technical	
process	that	must	be	followed	completely.	As	a	result	of	the	highly	competitive	nature	of	applying	
for	 tax	 credits,	 an	Applicant	 should	proceed	on	 the	assumption	 that	deadlines	are	 fixed	and	 firm	
with	 respect	 to	both	date	 and	 time	and	 cannot	be	waived	except	where	 authorized	and	 for	 truly	
extraordinary	circumstances,	such	as	the	occurrence	of	a	significant	natural	disaster	that	could	not	
have	been	anticipated	and	makes	timely	adherence	impossible.	If	an	Applicant	chooses	to	submit	by	
delivering	an	item	physically	to	the	Department,	it	is	the	Applicant's	responsibility	to	be	within	the	
Department's	doors	by	the	appointed	deadline.	Applicants	should	further	ensure	that	all	required	
documents	 are	 included,	 legible,	 properly	 organized,	 and	 tabbed,	 and	 that	materials	 in	 required	
formats	 involving	 digital	 media	 are	 complete	 and	 fully	 readable.	 Applicants	 are	 strongly	
encouraged	 to	 submit	 the	 required	 items	 well	 in	 advance	 of	 established	 deadlines.	 Staff,	 when	
accepting	Applications,	may	conduct	limited	reviews	at	the	time	of	intake	as	a	courtesy	only.	If	staff	
misses	an	issue	in	such	a	limited	review,	the	fact	that	the	Application	was	accepted	by	staff	or	that	
the	 issue	 was	 not	 identified	 does	 not	 operate	 to	 waive	 the	 requirement	 or	 validate	 the	
completeness,	readability,	or	any	other	aspect	of	the	Application.	
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(d)	Definitions.	 The	 capitalized	 terms	 or	 phrases	 used	 herein	 are	 defined	 in	 §10.3	 of	 this	 title	
(relating	to	Definitions),	unless	the	context	clearly	indicates	otherwise.	Any	capitalized	terms	that	
are	defined	in	Texas	Government	Code,	Chapter	2306,	§42	of	the	Code,	or	other	Department	rules	
have,	when	capitalized,	the	meanings	ascribed	to	them	therein.	Defined	terms	when	not	capitalized,	
are	to	be	read	in	context	and	construed	according	to	common	usage.		

(e)	Census	Data.	Where	 this	 chapter	 requires	 the	use	of	 census	or	American	Community	Survey	
data,	 the	 Department	 shall	 use	 the	 most	 current	 data	 available	 as	 of	 October	 1,	 2015,	 unless	
specifically	 otherwise	 provided	 in	 federal	 or	 state	 law	 or	 in	 the	 rules.	 The	 availability	 of	 more	
current	data	shall	generally	be	disregarded.		

(f)	Deadlines.	Where	 a	 specific	 date	 or	 deadline	 is	 identified	 in	 this	 chapter,	 the	 information	 or	
documentation	subject	to	the	deadline	must	be	submitted	on	or	before	5:00	p.m.	Austin	local	time	
on	the	day	of	the	deadline.		If	the	deadline	falls	on	a	weekend	or	holiday,	the	deadline	is	5:00	p.m.	
Austin	local	time	on	the	next	day	which	is	not	a	weekend	or	holiday	and	on	which	the	Department	is	
open	for	general	operation.			

§11.2.Program	Calendar	for	Competitive	Housing	Tax	Credits.		

Non‐statutory	 deadlines	 specifically	 listed	 in	 the	 Program	 Calendar	 may	 be	 extended	 by	 the	
Executive	Director	for	a	period	of	not	more	than	five	(5)	business	days	provided	that	the	Applicant	
has,	in	writing,	requested	an	extension	prior	to	the	date	of	the	original	deadline	and	has	established	
to	the	reasonable	satisfaction	of	the	Executive	Director	that	there	is	good	cause	for	the	extension.	
Except	 as	 provided	 for	 under	 10	 TAC	 §1.1	 relating	 to	 Reasonable	 Accommodation	 Requests,	
extensions	relating	to	Administrative	Deficiency	deadlines	may	only	be	extended	if	documentation	
needed	to	resolve	the	item	is	needed	from	a	Third	Party.	

Deadline	 Documentation	Required	

01/04/2016	 Application	Acceptance	Period	Begins.	

01/08/2016	 Pre‐Application	Final	Delivery	Date	(including	waiver	requests).	

03/01/2016	 Full	 Application	 Delivery	 Date	 (including	 Quantifiable	 Community	
Participation	 documentation;	 Environmental	 Site	 Assessments	 (ESAs),	
Property	Condition	Assessments	(PCAs);	Appraisals;	Primary	Market	Area	
Map;	 Site	 Design	 and	 Development	 Feasibility	 Report;	 all	 Resolutions	
necessary	 under	 §11.3	 of	 this	 chapter	 related	 to	 Housing	 De‐
Concentration	Factors).		

Final	Input	from	Elected	Officials	Delivery	Date	(including	Resolution	for	
Local	 Government	 Support	 pursuant	 to	 §11.9(d)(1)	 of	 this	 chapter	 and	
State	Representative	Input	pursuant	to	§11.9(d)(5)	of	this	chapter).	
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Deadline	 Documentation	Required	

04/01/2016	 Market	Analysis	Delivery	Date	pursuant	to	§10.205	of	this	title.		

	

Mid‐May	 Final	 Scoring	 Notices	 Issued	 for	 Majority	 of	 Applications	 Considered	
“Competitive.”	

June	 Release	of	Eligible	Applications	for	Consideration	for	Award	in	July.	

July	 Final	Awards.	

Mid‐August	 Commitments	are	Issued.	

11/01/2016	 Carryover	Documentation	Delivery	Date.	

0706/0330/2017	 10	Percent	Test	Documentation	Delivery	Date.	

12/31/2018	 Placement	in	Service.	

Five	(5)	business	days	
after	the	date	on	the	
Deficiency	Notice	
(without	incurring	

point	loss)	

Administrative	 Deficiency	 Response	 Deadline	 (unless	 an	 extension	 has	
been	granted).	

	

§11.3.Housing	De‐Concentration	Factors.		

(a)	Two	Mile	Same	Year	Rule	(Competitive	HTC	Only).	As	required	by	Texas	Government	Code,	
§2306.6711(f),	 staff	will	not	 recommend	 for	award,	and	 the	Board	will	not	make	an	award	 to	an	
Application	 that	proposes	a	Development	Site	 located	 in	a	county	with	a	population	 that	exceeds	
one	million	 if	 the	proposed	Development	 Site	 is	 also	 located	 less	 than	 two	 linear	miles	 from	 the	
proposed	Development	Site	of	another	Application	within	said	county	that	is	awarded	in	the	same	
calendar	year.		

(b)	 Twice	 the	 State	 Average	 Per	 Capita.	 As	 provided	 for	 in	 Texas	 Government	 Code,	
§2306.6703(a)(4),	if	a	proposed	Development	is	located	in	a	municipality,	or	if	located	completely	
outside	 a	municipality,	 a	 county,	 that	 has	more	 than	 twice	 the	 state	 average	 of	 units	 per	 capita	
supported	 by	 Housing	 Tax	 Credits	 or	 private	 activity	 bonds	 at	 the	 time	 the	 Application	 Round	
begins	(or	for	Tax‐Exempt	Bond	Developments	at	the	time	the	Certificate	of	Reservation	is	issued	
by	 the	Texas	Bond	Review	Board),	 the	Applicant	must	obtain	prior	approval	of	 the	Development	
from	 the	Governing	Body	of	 the	appropriate	municipality	or	 county	 containing	 the	Development.	
Such	 approval	must	 include	 a	 resolution	 adopted	 by	 the	 Governing	 Body	 of	 the	municipality	 or	
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county,	 as	 applicable,	 setting	 forth	 a	 written	 statement	 of	 support,	 specifically	 citing	 Texas	
Government	Code,	§2306.6703(a)(4)	 in	 the	 text	of	 the	actual	adopted	resolution,	and	authorizing	
an	allocation	of	Housing	Tax	Credits	for	the	Development.	An	acceptable,	but	not	required,	form	of	
resolution	 may	 be	 obtained	 in	 the	 Uniform	 Multifamily	 Application	 Templates.	 Required	
documentation	must	be	 submitted	by	 the	Full	Application	Delivery	Date	 as	 identified	 in	 §11.2	of	
this	 chapter	 (relating	 to	 Program	 Calendar	 for	 Competitive	 Housing	 Tax	 Credits)	 or	 Resolutions	
Delivery	Date	in	§10.4	of	this	title	(relating	to	Program	Dates),	as	applicable.		

(c)	One	Mile	Three	Year	Rule.	(§2306.6703(a)(3))		

(1)	An	Application	that	proposes	the	New	Construction	or	Adaptive	Reuse	of	a	Development	that	
is	 located	one	linear	mile	or	less	(measured	between	closest	boundaries	by	a	straight	line	on	a	
map)	from	another	development	that	meets	all	of	the	criteria	in	subparagraphs	(A)	‐	(C)	of	this	
paragraph	shall	be	considered	ineligible.		

(A)	 The	 development	 serves	 the	 same	 type	 of	 household	 as	 the	 proposed	 Development,	
regardless	of	whether	the	Development	serves	families,	elderly	individuals,	or	another	type	
of	household;	and		
	
(B)	The	development	has	 received	 an	 allocation	 of	Housing	Tax	Credits	 or	private	 activity	
bonds	for	any	New	Construction	at	any	time	during	the	three‐year	period	preceding	the	date	
the	Application	Round	begins	(or	for	Tax‐Exempt	Bond	Developments	the	three‐year	period	
preceding	the	date	the	Certificate	of	Reservation	is	issued);	and		
	
(C)	The	development	has	not	been	withdrawn	or	 terminated	 from	 the	Housing	Tax	Credit	
Program.		

(2)	Paragraph	(1)	of	this	subsection	does	not	apply	to	a	Development:		

(A)	that	is	using	federal	HOPE	VI	(or	successor	program)	funds	received	through	HUD;		
	
(B)	that	is	using	locally	approved	funds	received	from	a	public	improvement	district	or	a	tax	
increment	financing	district;		
	
(C)	 that	 is	 using	 funds	 provided	 to	 the	 state	 under	 the	 Cranston‐Gonzalez	 National	
Affordable	Housing	Act	(42	U.S.C.	§§12701	et	seq.);		
	
(D)	 that	 is	 using	 funds	 provided	 to	 the	 state	 and	 participating	 jurisdictions	 under	 the	
Housing	and	Community	Development	Act	of	1974	(42	U.S.C.	§§5301	et	seq.);		
	
(E)	that	is	located	in	a	county	with	a	population	of	less	than	one	million;		
	
(F)	that	is	located	outside	of	a	metropolitan	statistical	area;	or		
	
(G)	 that	 the	 Governing	 Body	 of	 the	 appropriate	 municipality	 or	 county	 where	 the	
Development	 is	 to	 be	 located	 has	 by	 vote	 specifically	 allowed	 the	 construction	 of	 a	 new	
Development	 located	within	 one	 linear	mile	 or	 less	 from	 a	 Development	 described	 under	
paragraph	(1)(A)	of	this	subsection.	An	acceptable,	but	not	required,	form	of	resolution	may	
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be	 obtained	 in	 the	 Uniform	 Multifamily	 Application	 Templates.	 Required	 documentation	
must	be	submitted	by	the	Full	Application	Delivery	Date	as	identified	in	§11.2	of	this	chapter	
or	Resolutions	Delivery	Date	in	§10.4	of	this	title,	as	applicable.		

(3)	Where	a	specific	source	of	funding	is	referenced	in	paragraph	(2)(A)	‐	(D)	of	this	subsection,	
a	commitment	or	resolution	documenting	a	commitment	of	 the	 funds	must	be	provided	 in	 the	
Application.	

(d)	Limitations	on	Developments	 in	Certain	Census	Tracts.	 An	Application	 that	 proposes	 the	
New	Construction	or	Adaptive	Reuse	of	a	Development	proposed	to	be	located	in	a	census	tract	that	
has	more	than	20	percent	Housing	Tax	Credit	Units	per	total	households	as	established	by	the	5‐
year	American	Community	Survey	and	the	Development	is	in	a	Place	that	has	a	population	greater	
than	 100,000	 shall	 be	 considered	 ineligible	 unless	 the	 Governing	 Body	 of	 the	 appropriate	
municipality	 or	 county	 containing	 the	 Development	 has,	 by	 vote,	 specifically	 allowed	 the	
Development	 and	 submits	 to	 the	 Department	 a	 resolution	 stating	 the	 proposed	 Development	 is	
consistent	with	 the	 jurisdiction’s	 obligation	 to	 affirmatively	 further	 fair	 housing.	 	 The	 resolution	
must	be	 submitted	by	 the	Full	Application	Delivery	Date	 as	 identified	 in	 §11.2	of	 this	 chapter	 or	
Resolutions	Delivery	Date	in	§10.4	of	this	title,	as	applicable.	

(e)	 Additional	 Phase.	 Applications	 proposing	 an	 additional	 phase	 of	 an	 existing	 tax	 credit	
Development	serving	the	same	Target	Population,	or	Applications	proposing	Developments	that	are	
adjacent	to	an	existing	tax	credit	Development	serving	the	same	Target	Population,	or	Applications	
that	 are	 proposing	 a	 Development	 serving	 the	 same	 Target	 Population	 on	 a	 contiguous	 site	 to	
another	Application	awarded	 in	 the	 same	program	year,	 shall	be	 considered	 ineligible	unless	 the	
other	Developments	 or	 phase(s)	 of	 the	Development	 have	 been	 completed	 and	 have	maintained	
occupancy	of	at	least	90	percent	for	a	minimum	six	(6)	month	period	as	reflected	in	the	submitted	
rent	roll.	If	the	Application	proposes	the	Rehabilitation	or	replacement	of	existing	federally‐assisted	
affordable	housing	units	or	federally‐assisted	affordable	housing	units	demolished	on	the	same	site	
within	 two	 years	 of	 the	 beginning	 of	 the	 Application	 Acceptance	 Period,	 this	 provision	 does	 not	
apply.		

§11.4.Tax	Credit	Request	and	Award	Limits.		

(a)	 Credit	 Amount	 (Competitive	 HTC	 Only).	 (§2306.6711(b))	 The	 Board	 may	 not	 award	 or	
allocate	to	an	Applicant,	Developer,	Affiliate	or	Guarantor	(unless	the	Guarantor	is	also	the	General	
Contractor,	 and	 is	 not	 a	 Principal	 of	 the	 Applicant,	 Developer	 or	 Affiliate	 of	 the	 Development	
Owner)	Housing	Tax	Credits	in	an	aggregate	amount	greater	than	$3	million	in	a	single	Application	
Round.	All	entities	that	are	under	common	Control	are	Affiliates.	For	purposes	of	determining	the	
$3	million	limitation,	a	Person	is	not	deemed	to	be	an	Applicant,	Developer,	Affiliate	or	Guarantor	
solely	because	it:		

(1)	raises	or	provides	equity;		
(2)	provides	"qualified	commercial	financing;"		
(3)	 is	a	Qualified	Nonprofit	Organization	or	other	not‐for‐profit	entity	 that	 is	providing	solely	
loan	funds,	grant	funds	or	social	services;	or		
(4)	receives	 fees	as	a	Development	Consultant	or	Developer	 that	do	not	exceed	10	percent	of	
the	 Developer	 Fee	 (or	 20	 percent	 for	 Qualified	 Nonprofit	 Developments	 and	 other	
Developments	in	which	an	entity	that	is	exempt	from	federal	income	taxes	owns	at	least	50%	of	
the	General	Partner)	to	be	paid	or	$150,000,	whichever	is	greater.		
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(b)	Maximum	Request	Limit	(Competitive	HTC	Only).	For	any	given	Development,	an	Applicant	
may	not	request	more	than	150	percent	of	the	credit	amount	available	in	the	sub‐region	based	on	
estimates	 released	 by	 the	 Department	 on	 December	 1,	 or	 $1,500,000,	 whichever	 is	 less,	 or	
$2,000,000	 for	 Applications	 under	 the	 At‐Risk	 Set‐Aside.	 For	 Elderly	 Developments	 in	 an	 urban	
Uniform	State	Service	Regions	containing	a	county	with	a	population	that	exceeds	one	million,	the	
request	may	not	exceed	the	final	amount	published	on	the	Department’s	website	after	the	release	of	
the	Internal	Revenue	Service	notice	regarding	the	2016	credit	ceiling.		TheFor	all	Applications,	the	
Department	will	consider	the	amount	in	the	Funding	Request	of	the	pre‐application	and	Application	
to	be	 the	amount	of	Housing	Tax	Credits	requested	and	will	automatically	reduce	 the	Applicant's	
request	 to	 the	 maximum	 allowable	 under	 this	 subsection	 if	 exceeded.	 Regardless	 of	 the	 credit	
amount	 requested	 or	 any	 subsequent	 changes	 to	 the	 request	 made	 by	 staff,	 the	 Board	may	 not	
award	 to	 any	 individual	 Development	 more	 than	 $2	 million	 in	 a	 single	 Application	 Round.	
(§2306.6711(b))		

(c)	Increase	in	Eligible	Basis	(30	percent	Boost).	Applications	will	be	evaluated	for	an	increase	
of	up	to	but	not	to	exceed	30	percent	in	Eligible	Basis	provided	they	meet	the	criteria	identified	in	
paragraphs	(1)	‐	(3)	of	this	subsection,	or	if	required	under	§42	of	the	Code.	Staff	will	recommend	
no	increase	or	a	partial	increase	in	Eligible	Basis	if	it	is	determined	it	would	cause	the	Development	
to	be	over	sourced,	as	evaluated	by	the	Real	Estate	Analysis	division,	in	which	case	a	credit	amount	
necessary	 to	 fill	 the	 gap	 in	 financing	will	 be	 recommended.	 The	 criteria	 in	 paragraph	 (3)	 of	 this	
subsection	are	not	applicable	to	Tax‐Exempt	Bond	Developments.		

(1)	 The	 Development	 is	 located	 in	 a	 Qualified	 Census	 Tract	 (QCT)	 (as	 determined	 by	 the	
Secretary	of	HUD)	that	has	less	than	20	percent	Housing	Tax	Credit	Units	per	total	households	in	
the	tract	as	established	by	the	U.S.	Census	Bureau	for	the	5‐year	American	Community	Survey.	
New	Construction	 or	Adaptive	Reuse	Developments	 located	 in	 a	QCT	 that	 has	 in	 excess	 of	 20	
percent	Housing	Tax	Credit	Units	per	total	households	in	the	tract	are	not	eligible	to	qualify	for	a	
30	percent	 increase	 in	Eligible	Basis,	which	would	otherwise	be	available	 for	the	Development	
Site	pursuant	to	§42(d)(5)	of	the	Code.	For	Tax‐Exempt	Bond	Developments,	as	a	general	rule,	a	
QCT	designation	would	have	to	coincide	with	the	program	year	the	Certificate	of	Reservation	is	
issued	in	order	for	the	Department	to	apply	the	30	percent	boost	in	its	underwriting	evaluation.	
For	 New	 Construction	 or	 Adaptive	 Reuse	 Developments	 located	 in	 a	 QCT	with	 20	 percent	 or	
greater	Housing	Tax	Credit	Units	per	total	households,	the	Development	is	eligible	for	the	boost	
if	 the	 Application	 includes	 a	 resolution	 stating	 that	 the	 Governing	 Body	 of	 the	 appropriate	
municipality	 or	 county	 containing	 the	 Development	 has	 by	 vote	 specifically	 allowed	 the	
construction	of	the	new	Development	and	referencing	this	rule.	An	acceptable,	but	not	required,	
form	of	resolution	may	be	obtained	 in	 the	Multifamily	Programs	Procedures	Manual.	Required	
documentation	must	be	submitted	by	the	Full	Application	Delivery	Date	as	identified	in	§11.2	of	
this	 chapter	 or	 Resolutions	Delivery	Date	 in	 §10.4	 of	 this	 title,	 as	 applicable.	 Applicants	must	
submit	 a	 copy	 of	 the	 census	 map	 that	 includes	 the	 11‐digit	 census	 tract	 number	 and	 clearly	
shows	that	the	proposed	Development	is	located	within	a	QCT.	

(2)	The	Development	is	located	in	a	Small	Area	Difficult	Development	Area	(SADDA)	(based	on	
Small	 Area	 Fair	 Market	 Rents	 (FMRs)	 as	 determined	 by	 the	 Secretary	 of	 HUD)	 that	 has	 high	
construction,	land	and	utility	costs	relative	to	the	AMGI.		For	Tax‐Exempt	Bond	Developments,	as	
a	 general	 rule,	 an	 SADDA	 designation	 would	 have	 to	 coincide	 with	 the	 program	 year	 the	
Certificate	of	Reservation	is	issued	in	order	for	the	Department	to	apply	the	30	percent	boost	in	
its	 underwriting	 evaluation.	 	 Applicants	 must	 submit	 a	 copy	 of	 the	 SADDA	 map	 that	 clearly	
shows	the	proposed	Development	is	located	within	the	boundaries	of	a	SADDA.	
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(3)	 The	 Development	 meets	 one	 of	 the	 criteria	 described	 in	 subparagraphs	 (A)	 ‐	 (E)	 of	 this	
paragraph	pursuant	to	§42(d)(5)	of	the	Code:		

(A)	the	Development	is	located	in	a	Rural	Area;		
(B)	 the	Development	 is	 proposing	 entirely	 Supportive	Housing	 and	 is	 expected	 to	 be	 debt	
free	or	have	no	foreclosable	or	non‐cash	flow	debt;		
(C)	the	Development	meets	the	criteria	for	the	Opportunity	Index	as	defined	in	§11.9(c)(4)	of	
this	chapter	(relating	to	Competitive	HTC	Selection	Criteria);		
(D)	 the	 Applicant	 elects	 to	 restrict	 an	 additional	 10	 percent	 of	 the	 proposed	 low	 income	
Units	 for	 households	 at	 or	 below	 30	 percent	 of	 AMGI.	 These	Units	must	 be	 in	 addition	 to	
Units	required	under	any	other	provision	of	this	chapter;	or		
(E)	the	Development	is	not	an	Elderly	Development	and	is	not	located	in	a	QCT	that	is	in	an	
area	covered	by	a	concerted	revitalization	plan.	A	Development	will	be	considered	to	be	in	an	
area	 covered	 by	 a	 concerted	 revitalization	 plan	 if	 it	 is	 eligible	 for	 and	 elects	 points	 under	
§11.9(d)(7)	of	this	chapter.		

§11.5.Competitive	 HTC	 Set‐Asides.	 (§2306.111(d))	 This	 section	 identifies	 the	 statutorily‐
mandated	 set‐asides	which	 the	Department	 is	 required	 to	 administer.	 An	Applicant	may	 elect	 to	
compete	 in	 each	 of	 the	 set‐asides	 for	which	 the	 proposed	Development	 qualifies.	 In	 order	 to	 be	
eligible	to	compete	in	the	Set‐Aside,	the	Application	must	meet	the	requirements	of	the	Set‐Aside	as	
of	 the	 Full	 Application	 Delivery	 Date.	 Election	 to	 compete	 in	 a	 Set‐Aside	 does	 not	 constitute	
eligibility	to	compete	in	the	Set‐Aside,	and	Applicants	who	are	ultimately	deemed	not	to	qualify	to	
compete	in	the	Set‐Aside	will	be	considered	not	to	be	participating	in	the	Set‐Aside	for	purposes	of	
qualifying	for	points	under	§11.9(3)	of	this	chapter	(related	to	Pre‐Application	Participation).		

(1)	Nonprofit	Set‐Aside.	(§2306.6729	and	§2306.6706(b))	At	least	10	percent	of	the	State	Housing	
Credit	Ceiling	for	each	calendar	year	shall	be	allocated	to	Qualified	Nonprofit	Developments	which	
meet	 the	 requirements	 of	 §42(h)(5)	 of	 the	 Code	 and	 Texas	 Government	 Code,	 §2306.6729	 and	
§2306.6706(b).	 Qualified	 Nonprofit	 Organizations	 must	 have	 the	 controlling	 interest	 in	 the	
Development	 Owner	 applying	 for	 this	 set‐aside	 (e.g.,	 greater	 than	 50	 percent	 ownership	 in	 the	
General	 Partner).	 If	 the	 Application	 is	 filed	 on	 behalf	 of	 a	 limited	 partnership,	 the	 Qualified	
Nonprofit	Organization	must	be	the	Managing	General	Partner.	If	the	Application	is	filed	on	behalf	
of	 a	 limited	 liability	 company,	 the	 Qualified	 Nonprofit	 Organization	 must	 be	 the	 controlling	
Managing	Member.	 Additionally,	 for	 Qualified	Nonprofit	 Development	 in	 the	Nonprofit	 Set‐Aside	
the	nonprofit	entity	or	its	nonprofit	Affiliate	or	subsidiary	must	be	the	Developer	or	a	co‐Developer	
as	evidenced	in	the	development	agreement.	An	Applicant	that	meets	the	requirements	to	be	in	the	
Qualified	Nonprofit	Set‐Aside	is	deemed	to	be	applying	under	that	set‐aside	unless	their	Application	
specifically	includes	an	affirmative	election	to	not	be	treated	under	that	set‐aside	and	a	certification	
that	 they	 do	 not	 expect	 to	 receive	 a	 benefit	 in	 the	 allocation	 of	 tax	 credits	 as	 a	 result	 of	 being	
affiliated	with	a	nonprofit.	The	Department	reserves	the	right	to	request	a	change	in	this	election	
and/or	not	recommend	credits	for	those	unwilling	to	change	elections	if	insufficient	Applications	in	
the	Nonprofit	Set‐Aside	are	received.	Applicants	may	not	use	different	organizations	to	satisfy	the	
state	and	federal	requirements	of	the	set‐aside.		

(2)	USDA	Set‐Aside.	 (§2306.111(d‐2))	At	 least	 5	 percent	 of	 the	 State	Housing	Credit	 Ceiling	 for	
each	calendar	year	shall	be	allocated	to	Rural	Developments	which	are	financed	through	USDA.	If	an	
Application	in	this	set‐aside	involves	Rehabilitation	it	will	be	attributed	to	and	come	from	the	At‐
Risk	Development	Set‐Aside;	if	an	Application	in	this	set‐aside	involves	New	Construction	it	will	be	
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attributed	to	and	come	from	the	applicable	Uniform	State	Service	Region	and	will	compete	within	
the	 applicable	 sub‐region	 unless	 the	 Application	 is	 receiving	 USDA	 Section	 514	 funding.	
Commitments	of	Competitive	Housing	Tax	Credits	issued	by	the	Board	in	the	current	program	year	
will	be	applied	to	each	set‐aside,	Rural	Regional	Allocation,	Urban	Regional	Allocation	and/or	USDA	
Set‐Aside	 for	 the	 current	 Application	 Round	 as	 appropriate.	 Applications	 must	 also	 meet	 all	
requirements	of	Texas	Government	Code,	§2306.111(d‐2).		

(3)	At‐Risk	Set‐Aside.	(§2306.6714;	§2306.6702)		

(A)	 At	 least	 15	 percent	 of	 the	 State	 Housing	 Credit	 Ceiling	 for	 each	 calendar	 year	 will	 be	
allocated	under	the	At‐Risk	Development	Set‐Aside	and	will	be	deducted	from	the	State	Housing	
Credit	Ceiling	prior	to	the	application	of	the	regional	allocation	formula	required	under	§11.6	of	
this	 chapter	 (relating	 to	 Competitive	 HTC	 Allocation	 Process).	 Through	 this	 set‐aside,	 the	
Department,	 to	 the	 extent	 possible,	 shall	 allocate	 credits	 to	 Applications	 involving	 the	
preservation	 of	 Developments	 identified	 as	 At‐Risk	 Developments.	 (§2306.6714)	 Up	 to	 5	
percent	of	the	State	Housing	Credit	Ceiling	associated	with	this	set‐aside	may	be	given	priority	
to	Rehabilitation	Developments	under	the	USDA	Set‐Aside.		

(B)	 An	 At‐Risk	 Development	 must	 meet	 all	 the	 requirements	 of	 Texas	 Government	 Code,	
§2306.6702(a)(5).	For	purposes	of	this	subparagraph,	any	stipulation	to	maintain	affordability	
in	 the	 contract	 granting	 the	 subsidy,	 or	 any	 HUD‐insured	 or	 HUD‐held	 mortgage	 will	 be	
considered	to	be	nearing	expiration	or	nearing	the	end	of	its	term	if	expiration	will	occur	or	the	
term	 will	 end	 within	 two	 (2)	 years	 of	 July	 31	 of	 the	 year	 the	 Application	 is	 submitted.	
Developments	 with	 HUD‐insured	 or	 HUD‐held	 mortgages	 qualifying	 as	 At‐Risk	 under	
§2306.6702(a)(5)	 may	 be	 eligible	 if	 the	 HUD‐insured	 or	 HUD‐held	 mortgage	 is	 eligible	 for	
prepayment	 without	 penalty.	 To	 the	 extent	 that	 an	 Application	 is	 eligible	 under	
§2306.6705(a)(5)(B)(ii)(b)	 and	 the	 units	 being	 reconstructed	 were	 demolished	 prior	 to	 the	
beginning	 of	 the	 Application	 Acceptance	 Period,	 the	 Application	 will	 be	 categorized	 as	 New	
Construction.		

(C)	An	Application	for	a	Development	that	includes	the	demolition	of	the	existing	Units	which	
have	received	the	financial	benefit	described	in	Texas	Government	Code,	§2306.6702(a)(5)	will	
not	qualify	as	an	At‐Risk	Development	unless	the	redevelopment	will	include	at	least	a	portion	
of	the	same	site.	Alternatively,	an	Applicant	may	propose	relocation	of	the	existing	units	in	an	
otherwise	qualifying	At‐Risk	Development	if:		

(i)	 the	 affordability	 restrictions	 and	 any	 At‐Risk	 eligible	 subsidies	 are	 approved	 to	 be	
transferred	 to	 the	 Development	 Site	 (i.e.	 the	 site	 proposed	 in	 the	 tax	 credit	 Application)	
prior	to	the	tax	credit	Commitment	deadline;		
(ii)	the	Applicant	seeking	tax	credits	must	propose	the	same	number	of	restricted	units	(e.g.	
the	Applicant	may	add	market	rate	units);	and		
(iii)	 the	 new	 Development	 Site	 must	 qualify	 for	 points	 on	 the	 Opportunity	 Index	 under	
§11.9(c)(4)	of	this	chapter	(relating	to	Competitive	HTC	Selection	Criteria).		

(D)	Developments	must	be	at	risk	of	losing	affordability	from	the	financial	benefits	available	to	
the	 Development	 and	 must	 retain	 or	 renew	 the	 existing	 financial	 benefits	 and	 affordability	
unless	 regulatory	 barriers	 necessitate	 elimination	 of	 a	 portion	 of	 that	 benefit	 for	 the	
Development.	 For	Developments	qualifying	under	 §2306.6702(a)(5)(B),	 only	 a	portion	of	 the	
subsidy	must	 be	 retained	 for	 the	 proposed	Development,	 but	 no	 less	 than	 25	 percent	 of	 the	
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proposed	Units	must	be	public	housing	units	 supported	by	public	housing	operating	 subsidy.	
(§2306.6714(a‐1))		

(E)	 Nearing	 expiration	 on	 a	 requirement	 to	 maintain	 affordability	 includes	 Developments	
eligible	to	request	a	Qualified	Contract	under	§42	of	the	Code.	Evidence	must	be	provided	in	the	
form	of	a	copy	of	the	recorded	LURA,	the	first	years'	IRS	Forms	8609	for	all	buildings	showing	
Part	 II	 of	 the	 form	 completed	 and,	 if	 applicable,	 documentation	 from	 the	 original	 application	
regarding	the	right	of	first	refusal.		

(F)	 An	 amendment	 to	 any	 aspect	 of	 the	 existing	 tax	 credit	 property	 sought	 to	 enable	 the	
Development	to	qualify	as	an	At‐Risk	Development,	 that	 is	submitted	to	 the	Department	after	
the	Application	has	been	filed	and	is	under	review	will	not	be	accepted.		

§11.6.Competitive	HTC	Allocation	Process.	This	section	identifies	the	general	allocation	process	
and	the	methodology	by	which	awards	are	made.		

(1)	Regional	Allocation	 Formula.	 The	 Department	 shall	 initially	 make	 available	 in	 each	 Rural	
Area	and	Urban	Area	of	each	Uniform	State	Service	Region	("sub‐region")	Housing	Tax	Credits	in	an	
amount	 consistent	 with	 the	 Regional	 Allocation	 Formula	 developed	 in	 compliance	 with	 Texas	
Government	Code,	§2306.1115.	The	process	of	awarding	the	funds	made	available	within	each	sub‐
region	 shall	 follow	 the	process	 described	 in	 this	 section.	Where	 a	 particular	 situation	 that	 is	 not	
contemplated	 and	 addressed	 explicitly	 by	 the	 process	 described	 herein,	 Department	 staff	 shall	
formulate	 a	 recommendation	 for	 the	 Board's	 consideration	 based	 on	 the	 objectives	 of	 regional	
allocation	 together	with	 other	policies	 and	purposes	 set	 out	 in	Texas	Government	Code,	 Chapter	
2306	 and	 the	Department	 shall	 provide	Applicants	 the	 opportunity	 to	 comment	 on	 and	 propose	
alternatives	to	such	a	recommendation.	In	general,	such	a	recommendation	shall	not	involve	broad	
reductions	in	the	funding	request	amounts	solely	to	accommodate	regional	allocation	and	shall	not	
involve	rearranging	the	priority	of	Applications	within	a	particular	sub‐region	or	set‐aside	except	
as	described	herein.	If	the	Department	determines	that	an	allocation	recommendation	would	cause	
a	 violation	 of	 the	 $3	 million	 credit	 limit	 per	 Applicant,	 the	 Department	 will	 make	 its	
recommendation	 by	 selecting	 the	 Development(s)	 that	most	 effectively	 satisfy	 the	 Department's	
goals	in	meeting	set‐aside	and	regional	allocation	goals.	Where	sufficient	credit	becomes	available	
to	award	an	application	on	 the	waiting	 list	 late	 in	 the	calendar	year,	 staff	may	allow	 flexibility	 in	
meeting	the	Carryover	Allocation	submission	deadline	to	ensure	 to	the	fullest	extent	 feasible	that	
available	resources	are	allocated	by	December	31.		

(2)	Credits	Returned	 and	National	Pool	Allocated	After	 January	1.	 For	 any	 credits	 returned	
after	January	1	and	eligible	for	reallocation,	the	Department	shall	first	return	the	credits	to	the	sub‐
region	or	 set‐aside	 from	which	 the	original	 allocation	was	made.	The	 credits	will	 be	 treated	 in	 a	
manner	 consistent	with	 the	 allocation	 process	 described	 in	 this	 section	 and	may	 ultimately	 flow	
from	 the	 sub‐region	and	be	awarded	 in	 the	 collapse	process	 to	an	Application	 in	another	 region,	
sub‐region	or	set‐aside.	For	any	credit	received	from	the	"national	pool"	after	the	initial	approval	of	
awards	in	late	July,	the	credits	will	be	added	to	and	awarded	to	the	next	Application	on	the	waiting	
list	for	the	state	collapse.		

(3)	Award	Recommendation	Methodology.	 (§2306.6710(a)	 ‐	 (f);	 §2306.111)	 The	 Department	
will	 assign,	 as	 described	 herein,	 Developments	 for	 review	 by	 the	 program	 and	 underwriting	
divisions.	In	general,	Applications	will	be	prioritized	for	assignment,	with	highest	priority	given	to	
those	 identified	 as	most	 competitive	 based	 upon	 the	 Applicant	 self‐score	 and	 an	 initial	 program	
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review.	The	procedure	identified	in	subparagraphs	(A)	‐	(F)	of	this	paragraph	will	also	be	used	in	
making	recommendations	to	the	Board.		

(A)	USDA	Set‐Aside	Application	Selection	(Step	1).	The	first	level	of	priority	review	will	be	those	
Applications	with	 the	 highest	 scores	 in	 the	USDA	 Set‐Aside	 until	 the	minimum	 requirements	
stated	in	§11.5(2)	of	this	chapter	(relating	to	Competitive	HTC	Set‐Asides.	(§2306.111(d)))	are	
attained.	The	minimum	requirement	may	be	exceeded	in	order	to	award	the	full	credit	request	
or	 underwritten	 amount	 of	 the	 last	 Application	 selected	 to	 meet	 the	 At‐Risk	 Set‐Aside	
requirement;		

(B)	At‐Risk	Set‐Aside	Application	Selection	(Step	2).	The	second	level	of	priority	review	will	be	
those	Applications	with	the	highest	scores	in	the	At‐Risk	Set‐Aside	statewide	until	the	minimum	
requirements	 stated	 in	 §11.5(3)	 of	 this	 chapter	 are	 attained.	 This	may	 require	 the	minimum	
requirement	to	be	exceeded	to	award	the	full	credit	request	or	underwritten	amount	of	the	last	
Application	selected	to	meet	the	At‐Risk	Set‐Aside	requirement.	This	step	may	leave	 less	than	
originally	anticipated	in	the	26	sub‐regions	to	award	under	the	remaining	steps,	but	these	funds	
would	generally	come	from	the	statewide	collapse;		

(C)	 Initial	Application	Selection	 in	Each	Sub‐Region	(Step	3).	The	highest	scoring	Applications	
within	 each	 of	 the	 26	 sub‐regions	 will	 then	 be	 selected	 provided	 there	 are	 sufficient	 funds	
within	the	sub‐region	to	fully	award	the	Application.	Applications	electing	the	At‐Risk	or	USDA	
Set‐Asides	will	not	be	eligible	to	receive	an	award	from	funds	made	generally	available	within	
each	 of	 the	 sub‐regions.	 	 In	Urban	Uniform	State	 Service	Regions	 containing	 a	 county	with	 a	
population	 that	 exceeds	 one	 million,	 the	 Board	 may	 not	 allocate	 more	 than	 the	 maximum	
percentage	 of	 credits	 available	 for	 Elderly	Developments,	 unless	 there	 are	 no	 other	 qualified	
Applications	in	the	subregion.		This	includes	any	Applications	awarded	under	subparagraph	(B)	
of	this	paragraph.		The	Department	will,	for	each	such	Urban	subregion,	calculate	the	maximum	
percentage	 in	accordance	with	Texas	Government	Code,	§2306.6711(h)	and	will	publish	such	
percentages	on	its	website.		These	calculations	will	be	published	by	the	Department	in	the	Site	
Demographics	Characteristics	Report	(§2306.6711(h)).	

(D)	Rural	Collapse	(Step	4).	 If	 there	are	any	tax	credits	set‐aside	 for	Developments	 in	a	Rural	
Area	 in	 a	 specific	Uniform	State	 Service	Region	 ("Rural	 sub‐region")	 that	 remain	 after	 award	
under	subparagraph	(C)	of	this	paragraph,	those	tax	credits	shall	be	combined	into	one	"pool"	
and	then	be	made	available	in	any	other	Rural	Area	in	the	state	to	the	Application	in	the	most	
underserved	 Rural	 sub‐region	 as	 compared	 to	 the	 sub‐region's	 allocation.	 This	 rural	
redistribution	 will	 continue	 until	 all	 of	 the	 tax	 credits	 in	 the	 "pool"	 are	 allocated	 to	 Rural	
Applications	 and	 at	 least	 20	 percent	 of	 the	 funds	 available	 to	 the	 State	 are	 allocated	 to	
Applications	 in	Rural	Areas.	 (§2306.111(d)(3))	 In	 the	event	 that	more	 than	one	sub‐region	 is	
underserved	 by	 the	 same	 percentage,	 the	 priorities	 described	 in	 clauses	 (i)	 ‐	 (ii)	 of	 this	
subparagraph	will	be	used	to	select	the	next	most	underserved	sub‐region:		

(i)	 the	 sub‐region	with	no	 recommended	At‐Risk	Applications	 from	 the	 same	Application	
Round;	and		
(ii)	the	sub‐region	that	was	the	most	underserved	during	the	Application	Round	during	the	
year	immediately	preceding	the	current	Application	Round.		

(E)	Statewide	Collapse	(Step	5).	Any	credits	remaining	after	the	Rural	Collapse,	including	those	
in	any	sub‐region	in	the	State,	will	be	combined	into	one	"pool."	The	funds	will	be	used	to	award	
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the	 highest	 scoring	 Application	 (not	 selected	 in	 a	 prior	 step)	 in	 the	 most	 underserved	 sub‐
region	 in	 the	State	 compared	 to	 the	amount	originally	made	available	 in	 each	 sub‐region.	 	 In	
urban	Uniform	State	 Service	Regions	 containing	a	 county	with	a	population	 that	 exceeds	one	
million,	the	Board	may	not	allocate	more	than	the	maximum	percentage	of	credits	available	for	
Elderly	Developments,	unless	there	are	no	other	qualified	Applications	in	the	subregion.	 	This	
includes	any	Applications	awarded	under	subparagraph	(B)	of	this	paragraph.		The	Department	
will,	 for	 each	 such	 Urban	 subregion,	 calculate	 the	 maximum	 percentage	 in	 accordance	 with	
Texas	 Government	 Code,	 §2306.6711(h)	 and	 will	 publish	 such	 percentages	 on	 its	 website.		
These	 calculations	 will	 be	 published	 by	 the	 Department	 in	 the	 Site	 Demographics	
Characteristics	 Report	 (§2306.6711(h)).This	 process	 will	 continue	 until	 the	 funds	 remaining	
are	insufficient	to	award	the	next	highest	scoring	Application	in	the	next	most	underserved	sub‐
region.	In	the	event	that	more	than	one	sub‐region	is	underserved	by	the	same	percentage,	the	
priorities	described	 in	clauses	(i)	and	(ii)	of	 this	subparagraph	will	be	used	to	select	 the	next	
most	underserved	sub‐region:		

(i)	 the	 sub‐region	with	no	 recommended	At‐Risk	Applications	 from	 the	 same	Application	
Round;	and		
(ii)	the	sub‐region	that	was	the	most	underserved	during	the	Application	Round	during	the	
year	immediately	preceding	the	current	Application	Round.		

(F)	 Contingent	 Qualified	 Nonprofit	 Set‐Aside	 Step	 (Step	 6).	 If	 an	 insufficient	 number	 of	
Applications	 participating	 in	 the	 Nonprofit	 Set‐Aside	 are	 selected	 after	 implementing	 the	
criteria	described	in	subparagraphs	(A)	‐	(E)	of	this	paragraph	to	meet	the	requirements	of	the	
10	 percent	 Nonprofit	 Set‐Aside,	 action	 must	 be	 taken	 to	 modify	 the	 criteria	 described	 in	
subparagraphs	 (A)	 ‐	 (E)	 of	 this	 paragraph	 to	 ensure	 the	 set‐aside	 requirements	 are	 met.	
Therefore,	the	criteria	described	in	subparagraphs	(C)	‐	(E)	of	this	paragraph	will	be	repeated	
after	selection	of	the	highest	scoring	Application(s)	under	the	Nonprofit	Set‐Aside	statewide	are	
selected	 to	meet	 the	minimum	requirements	 of	 the	Nonprofit	 Set‐Aside.	This	 step	may	 cause	
some	 lower	 scoring	 Applications	 in	 a	 sub‐region	 to	 be	 selected	 instead	 of	 a	 higher	 scoring	
Application	not	participating	in	the	Nonprofit	Set‐Aside.		

(4)	Waiting	List.	The	Applications	that	do	not	receive	an	award	by	July	31	and	remain	active	and	
eligible	will	be	recommended	 for	placement	on	 the	waiting	 list.	The	waiting	 list	 is	not	static.	The	
allocation	process	will	be	used	in	determining	the	Application	to	award.	For	example,	if	credits	are	
returned,	those	credits	will	first	be	made	available	in	the	set‐aside	or	sub‐region	from	which	they	
were	 originally	 awarded.	 This	 means	 that	 the	 first	 Application	 on	 the	 waiting	 list	 is	 in	 part	
contingent	on	the	nature	of	the	credits	that	became	available	for	award.	The	Department	shall	hold	
all	credit	available	after	the	late‐July	awards	until	September	30	in	order	to	collect	credit	that	may	
become	available	when	tax	credit	Commitments	are	submitted.	Credit	confirmed	to	be	available,	as	
of	September	30,	may	be	awarded	to	Applications	on	the	waiting	list	unless	insufficient	credits	are	
available	to	 fund	the	next	Application	on	the	waiting	 list.	For	credit	returned	after	September	30,	
awards	 from	the	waiting	 list	will	be	made	when	 the	remaining	balance	 is	 sufficient	 to	award	 the	
next	Application	on	 the	waiting	 list	 based	on	 the	date(s)	of	 returned	 credit.	Notwithstanding	 the	
foregoing,	 if	decisions	related	to	any	returns	or	rescissions	of	 tax	credits	are	under	appeal	or	are	
otherwise	 contested,	 the	 Department	 may	 delay	 awards	 until	 resolution	 of	 such	 issues.	
(§2306.6710(a)	‐	(f);	§2306.111)		

(5)	 Credit	 Returns	 Resulting	 from	 Force	Majeure	 Events.	 In	 the	 event	 that	 the	 Department	
receives	a	 return	of	Competitive	HTCs	during	 the	current	program	year	 from	an	Application	 that	
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received	 a	 Competitive	Housing	 Tax	 Credit	 award	 during	 any	 of	 the	 preceding	 three	 years,	 such	
returned	credit	will,	if	the	Board	determines	that	all	of	the	requirements	of	this	paragraph	are	met	
to	its	satisfaction,	be	allocated	separately	from	the	current	year’s	tax	credit	allocation,	and	shall	not	
be	 subject	 to	 the	 requirements	 of	 paragraph	 (2)	 of	 this	 section.	 Requests	 to	 separately	 allocate	
returned	credit	where	all	of	the	requirements	of	this	paragraph	have	not	been	met	or	requests	for	
waivers	of	any	part	of	this	paragraph	will	not	be	considered.	For	purposes	of	this	paragraph,	credits	
returned	 after	 September	 30	 of	 the	 preceding	 program	 year	 may	 be	 considered	 to	 have	 been	
returned	 on	 January	 1	 of	 the	 current	 year	 in	 accordance	 with	 the	 treatment	 described	 in	
§(b)(2)(C)(iii)	of	Treasury	Regulation	1.42‐14.	The	Department’s	Governing	Board	may	approve	the	
execution	of	a	current	program	year	Carryover	Agreement	regarding	the	returned	credits	with	the	
Development	Owner	that	returned	such	credits	only	if:	

(A)	The	credits	were	returned	as	a	result	of	“Force	Majeure”	events	that	occurred	after	the	start	
of	 construction	 and	 before	 issuance	 of	 Forms	 8609.	 Force	Majeure	 events	 are	 the	 following	
sudden	and	unforeseen	circumstances	outside	 the	control	of	 the	Development	Owner:	acts	of	
God	such	as	fire,	tornado,	flooding,	significant	and	unusual	rainfall	or	subfreezing	temperatures,	
or	loss	of	access	to	necessary	water	or	utilities	as	a	direct	result	of	significant	weather	events;	
explosion;	 vandalism;	orders	or	 acts	of	military	 authority;	 litigation;	 changes	 in	 law,	 rules,	 or	
regulations;	 national	 emergency	 or	 insurrection;	 riot;	 acts	 of	 terrorism;	 supplier	 failures;	 or	
materials	or	labor	shortages.	If	a	Force	Majeure	event	is	also	a	presidentially	declared	disaster,	
the	Department	may	 treat	 the	matter	under	 the	applicable	 federal	provisions.	 	Force	Majeure	
events	must	make	construction	activity	impossible	or	materially	impede	its	progress;	

(B)	Acts	or	events	caused	by	the	negligent	or	willful	act	or	omission	of	the	Development	Owner,	
Affiliate	or	 a	Related	Party	 shall	under	no	circumstance	be	 considered	 to	be	 caused	by	Force	
Majeure;	

(C)	A	Development	Owner	claiming	Force	Majeure	must	provide	evidence	of	the	type	of	event,	
as	described	in	subparagraph	(A)	of	this	paragraph,	when	the	event	occurred,	and	that	the	loss	
was	a	direct	result	of	the	event;	

(D)	 The	 Development	 Owner	 must	 prove	 that	 reasonable	 steps	 were	 taken	 to	 minimize	 or	
mitigate	 any	 delay	 or	 damages,	 that	 the	 Development	 Owner	 substantially	 fulfilled	 all	
obligations	 not	 impeded	 by	 the	 event,	 that	 the	 Development	 and	 Development	 Owner	 was	
properly	 insured	 and	 that	 the	 Department	 was	 timely	 notified	 of	 the	 likelihood	 or	 actual	
occurrence	of	an	event	described	in	subparagraph	(A)	of	this	paragraph;	

(E)	 The	 event	 prevents	 the	 Development	 Owner	 from	 meeting	 the	 placement	 in	 service	
requirements	of	the	original	allocation;	

(F)	The	 requested	 current	 year	 Carryover	Agreement	 allocates	 the	 same	 amount	 of	 credit	 as	
that	which	was	returned;	

(G)	The	Department’s	Real	Estate	Analysis	Division	determines	that	the	Development	continues	
to	be	financially	viable	in	accordance	with	the	Department’s	underwriting	rules	after	taking	into	
account	any	insurance	proceeds	related	to	the	event;	and	

(H)	The	Development	Owner	submits	a	signed	written	request	for	a	new	Carryover	Agreement	
concurrently	with	the	voluntary	return	of	the	HTCs.	
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§11.7.	Tie	Breaker	Factors.	

In	the	event	there	are	Competitive	HTC	Applications	that	receive	the	same	number	of	points	in	any	
given	set‐aside	category,	rural	regional	allocation	or	urban	regional	allocation,	or	rural	or	statewide	
collapse,	the	Department	will	utilize	the	factors	in	this	section,	in	the	order	they	are	presented,	to	
determine	 which	 Development	 will	 receive	 preference	 in	 consideration	 for	 an	 award.	 	 The	 tie	
breaker	 factors	 are	 not	 intended	 to	 specifically	 address	 a	 tie	 between	 equally	 underserved	 sub‐
regions	in	the	rural	or	statewide	collapse.	

(1)	 Applications	 scoring	 higher	 on	 the	 Opportunity	 Index	 under	 §11.9(c)(4)	 of	 this	 chapter	
(relating	 to	Competitive	HTC	Selection	Criteria)	 as	 compared	 to	another	Application	with	 the	
same	score.	

(2)	 Applications	 proposed	 to	 be	 located	 in	 a	 census	 tract	 with	 the	 lowest	 poverty	 rate	 as	
compared	to	another	Application	with	the	same	score.		

(3)		For	competing	Applications	for	Developments	that	will	serve	the	general	population,	tThe	
Application	 with	 the	 highest	 average	 rating	 for	 the	 elementary,	 middle,	 and	 high	 school	
designated	for	attendance	by	the	Development	Site,	or	(for	“choice”	districts)	the	closest.	

(4)	Applications	proposed	to	be	located	the	greatest	 linear	distance	from	the	nearest	Housing	
Tax	Credit	 assisted	Development.	Developments	awarded	Housing	Tax	Credits	but	do	not	yet	
have	a	Land	Use	Restriction	Agreement	in	place	will	be	considered	Housing	Tax	Credit	assisted	
Developments	for	purposes	of	this	paragraph.	The	linear	measurement	will	be	performed	from	
closest	boundary	to	closest	boundary.	

			

§11.8.	Pre‐Application	Requirements	(Competitive	HTC	Only).	

(a)	General	Submission	Requirements.		The	pre‐application	process	allows	Applicants	interested	
in	 pursuing	 an	Application	 to	 assess	 potential	 competition	 across	 the	 thirteen	 (13)	 state	 service	
regions,	sub‐regions	and	set‐asides.	 	Based	on	an	understanding	of	the	potential	competition	they	
can	 make	 a	 more	 informed	 decision	 whether	 they	 wish	 to	 proceed	 to	 prepare	 and	 submit	 an	
Application.	 A	 complete	 pre‐application	 is	 a	 pre‐application	 that	 meets	 all	 of	 the	 Department's	
criteria,	 as	 outlined	 in	 subsections	 (a)	 and	 (b)	 of	 this	 section,	with	 all	 required	 information	 and	
exhibits	provided	pursuant	to	the	Multifamily	Programs	Procedures	Manual.		

(1)	 The	 pre‐application	 must	 be	 submitted	 using	 the	 URL	 provided	 by	 the	 Department,	 as	
outlined	 in	 the	 Multifamily	 Programs	 Procedures	 Manual,	 along	 with	 the	 required	 pre‐
application	fee	as	described	in	§10.901	of	this	title	(relating	to	Fee	Schedule),	not	later	than	the	
Pre‐application	 Final	 Delivery	Date	 as	 identified	 in	 §11.2	 of	 this	 chapter	 (relating	 to	 Program	
Calendar	for	Competitive	Housing	Tax	Credits).	 	If	the	pre‐application	and	corresponding	fee	is	
not	submitted	on	or	before	this	deadline	the	Applicant	will	be	deemed	to	have	not	made	a	pre‐
application.		

(2)	Only	one	pre‐application	may	be	submitted	by	an	Applicant	for	each	Development	Site.		

(3)	Department	review	at	this	stage	is	limited,	and	not	all	issues	of	eligibility	and	threshold	are	
reviewed	 or	 addressed	 at	 pre‐application.	 Acceptance	 by	 staff	 of	 a	 pre‐application	 does	 not	
ensure	 that	 an	 Applicant	 satisfies	 all	 Application	 eligibility,	 threshold	 or	 documentation	
requirements.	 While	 the	 pre‐application	 is	 more	 limited	 in	 scope	 than	 an	 Application,	 pre‐
applications	 are	 subject	 to	 the	 same	 limitations,	 restrictions,	 or	 causes	 for	 disqualification	 or	
termination	 as	 a	 full	 Application,	 and	 pre‐applications	 will	 thus	 be	 subject	 to	 the	 same	
consequences	for	violation,	including	but	not	limited	to	loss	of	points	and	termination	of	the	pre‐
application.	
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(b)	 Pre‐Application	Threshold	 Criteria.	 	 Pursuant	 to	 Texas	 Government	 Code,	 §2306.6704(c)	
pre‐applications	will	be	terminated	unless	they	meet	the	threshold	criteria	described	in	subsection	
(a)	of	this	section	and	paragraphs	(1)	and	(2)	of	this	subsection:	

(1)	 Submission	 of	 the	 competitive	 HTC	 pre‐application	 in	 the	 form	 prescribed	 by	 the	
Department	which	identifies	at	a	minimum:	

(A)	Site	Control	meeting	the	requirements	of	§10.204(10)	of	this	title	(relating	to	Required	
Documentation	 for	 Application	 Submission).	 For	 purposes	 of	 meeting	 this	 specific	
requirement	 related	 to	 pre‐application	 threshold	 criteria,	 proof	 of	 consideration	 and	 any	
documentation	required	 for	 identity	of	 interest	 transactions	 is	not	required	at	 the	 time	of	
pre‐application	submission	but	will	be	required	at	the	time	of	full	application	submission;	

(B)	Funding	request;	

(C)	Target	Population;	

(D)	Requested	set‐asides	(At‐Risk,	USDA,	Nonprofit,	and/or	Rural);	

(E)	Total	Number	of	Units	proposed;	

(F)	Census	tract	number	in	which	the	Development	Site	is	located;		

(G)	Expected	score	for	each	of	the	scoring	items	identified	in	the	pre‐application	materials;	
and	

(H)	Proposed	name	of	ownership	entity.	

(2)	 Evidence	 in	 the	 form	 of	 a	 certification	 provided	 in	 the	 pre‐application,	 that	 all	 of	 the	
notifications	required	under	this	paragraph	have	been	made.	(§2306.6704)		

(A)	The	Applicant	must	list	in	the	pre‐application	all	Neighborhood	Organizations	on	record	
with	the	county	or	state	whose	boundaries	include	the	proposed	Development	Site	as	of	the	
beginning	of	the	Application	Acceptance	Period.			

(B)	 Notification	 Recipients.	 No	 later	 than	 the	 date	 the	 pre‐application	 is	 submitted,	
notification	must	be	sent	to	all	of	the	persons	or	entities	prescribed	in	clauses	(i)	–	(viii)	of	
this	subparagraph.	Developments	located	in	an	ETJ	of	a	city	are	required	to	notify	both	city	
and	 county	 officials.	 The	 notifications	may	 be	 sent	 by	 e‐mail,	 fax	 or	mail	with	 registered	
return	receipt	or	similar	tracking	mechanism	in	the	format	required	in	the	Pre‐application	
Notification	 Template	 provided	 in	 the	 pre‐application.	 The	 Applicant	 is	 encouraged	 to	
retain	 proof	 of	 delivery	 in	 the	 event	 the	 Department	 requires	 proof	 of	 notification.	
Acceptable	evidence	of	such	delivery	is	demonstrated	by	signed	receipt	for	mail	or	courier	
delivery	and	confirmation	of	delivery	 for	 fax	and	e‐mail.	 	Officials	 to	be	notified	are	 those	
officials	in	office	at	the	time	the	pre‐application	is	submitted.	Note	that	between	the	time	of	
pre‐application	(if	made)	and	full	Application,	such	officials	may	change	and	the	boundaries	
of	 their	 jurisdictions	may	change.	By	way	of	example	and	not	by	way	of	 limitation,	events	
such	 as	 redistricting	may	 cause	 changes	which	will	 necessitate	 additional	 notifications	 at	
full	Application.	Meetings	and	discussions	do	not	constitute	notification.	Only	a	timely	and	
compliant	written	notification	to	the	correct	person	constitutes	notification.	

(i)	Neighborhood	Organizations	on	record	with	the	state	or	county	as	of	the	beginning	
of	 the	 Application	 Acceptance	 Period	 whose	 boundaries	 include	 the	 proposed	
Development	Site;		

(ii)	Superintendent	of	the	school	district	in	which	the	Development	Site	is	located;		
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(iii)	 Presiding	 officer	 of	 the	 board	 of	 trustees	 of	 the	 school	 district	 in	 which	 the	
Development	Site	is	located;		

(iv)	Mayor	of	 the	municipality	 (if	 the	Development	Site	 is	within	a	municipality	or	 its	
extraterritorial	jurisdiction);		

(v)	All	elected	members	of	the	Governing	Body	of	the	municipality	(if	the	Development	
Site	is	within	a	municipality	or	its	extraterritorial	jurisdiction);		

(vi)	Presiding	officer	of	the	Governing	Body	of	the	county	in	which	the	Development	Site	
is	located;		

(vii)	 All	 elected	 members	 of	 the	 Governing	 Body	 of	 the	 county	 in	 which	 the	
Development	Site	is	located;	and	

(viii)	State	Senator	and	State	Representative	of	the	districts	whose	boundaries	include	
the	proposed	Development	Site;		

(C)	Contents	of	Notification.			

(i)	 The	 notification	 must	 include,	 at	 a	 minimum,	 all	 of	 the	 information	 described	 in	
subclauses	(I)	–	(VI)	of	this	clause.		

(I)	the	Applicant's	name,	address,	an	individual	contact	name	and	phone	number;		

(II)	the	Development	name,	address,	city	and	county;		

(III)	a	statement	informing	the	entity	or	individual	being	notified	that	the	Applicant	is	
submitting	a	request	for	Housing	Tax	Credits	with	the	Texas	Department	of	Housing	
and	Community	Affairs;		

(IV)	whether	the	Development	proposes	New	Construction,	Reconstruction,	Adaptive	
Reuse,	or	Rehabilitation;		

(V)	 the	 physical	 type	 of	 Development	 being	 proposed	 (e.g.	 single	 family	 homes,	
duplex,	apartments,	townhomes,	high‐rise	etc.);	and	

(VI)	 the	 approximate	 total	 number	 of	Units	 and	 approximate	 total	 number	 of	 low‐
income	Units.		

(ii)	 The	 notification	 may	 not	 contain	 any	 false	 or	 misleading	 statements.	 Without	
limiting	the	generality	of	the	foregoing,	the	notification	may	not	create	the	impression	
that	the	proposed	Development	will	serve	exclusively	a	Target	Population	unless	such	
targeting	or	preference	 is	 in	 full	compliance	with	all	applicable	state	and	 federal	 laws,	
including	state	and	federal	fair	housing	laws.	

(c)	Pre‐application	Results.	Only	pre‐applications	which	have	satisfied	all	of	 the	pre‐application	
requirements,	 including	 those	 in	 §11.9(e)(3)	 of	 this	 chapter,	 will	 be	 eligible	 for	 pre‐application	
points.	 The	 order	 and	 scores	 of	 those	Developments	 released	 on	 the	 Pre‐application	 Submission	
Log	 do	 not	 represent	 a	 Commitment	 on	 the	 part	 of	 the	Department	 or	 the	Board	 to	 allocate	 tax	
credits	to	any	Development	and	the	Department	bears	no	liability	for	decisions	made	by	Applicants	
based	on	 the	 results	 of	 the	Pre‐application	Submission	Log.	 Inclusion	of	 a	pre‐application	on	 the	
Pre‐application	 Submission	 Log	 does	 not	 ensure	 that	 an	 Applicant	will	 receive	 points	 for	 a	 pre‐
application.		

§11.9.Competitive	HTC	Selection	Criteria.		
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(a)	General	Information.	This	section	identifies	the	scoring	criteria	used	in	evaluating	and	ranking	
Applications.	 The	 criteria	 identified	 in	 subsections	 (b)	 ‐	 (e)	 of	 this	 section	 include	 those	 items	
required	 under	 Texas	 Government	 Code,	 Chapter	 2306,	 §42	 of	 the	 Code,	 and	 other	 criteria	
established	in	a	manner	consistent	with	Chapter	2306	and	§42	of	the	Code.	There	is	no	rounding	of	
numbers	in	this	section	for	any	of	the	calculations	in	order	to	achieve	the	desired	requirement	or	
limitation,	unless	rounding	is	explicitly	stated	as	allowed	for	that	particular	calculation	or	criteria.	
Due	to	the	highly	competitive	nature	of	the	program,	Applicants	that	elect	points	where	supporting	
documentation	is	required	but	fail	to	provide	any	supporting	documentation	will	not	be	allowed	to	
cure	 the	 issue	 through	an	Administrative	Deficiency.	However,	Department	staff	may	provide	 the	
Applicant	 an	 opportunity	 to	 explain	 how	 they	 believe	 the	 Application,	 as	 submitted,	 meets	 the	
requirements	for	points	or	otherwise	satisfies	the	requirements.When	providing	a	pre‐application,	
Application	 or	 other	materials	 to	 a	 state	 representative,	 local	 governmental	 body,	Neighborhood	
Organization,	 or	 anyone	 else	 to	 secure	 support	 or	 approval	 that	 may	 affect	 the	 Applicant’s	
competitive	 posture,	 an	 Applicant	must	 disclose	 that	 in	 accordance	with	 the	 Department’s	 rules	
aspects	of	the	Development	may	be	subject	to	change,	including,	but	not	limited	to,	changes	in	the	
amenities	ultimately	selected	and	provided.	

(b)	Criteria	promoting	development	of	high	quality	housing.		

(1)	Size	and	Quality	of	the	Units.	(§2306.6710(b)(1)(D);	§42(m)(1)(C)(iii))	An	Application	may	
qualify	for	up	to	fifteen	(15)	points	under	subparagraphs	(A)	and	(B)	of	this	paragraph.		

(A)	 Unit	 Sizes	 (8	 points).	 The	 Development	 must	 meet	 the	 minimum	 requirements	
identified	 in	 this	 subparagraph	 to	 qualify	 for	 points.	 Points	 for	 this	 item	 will	 be	
automatically	granted	for	Applications	involving	Rehabilitation	(excluding	Reconstruction),	
for	Developments	 receiving	 funding	 from	USDA,	or	 for	Supportive	Housing	Developments	
without	meeting	these	square	footage	minimums	only	if	requested	in	the	Self	Scoring	Form.		

(i)	five‐hundred	fifty	(550)	square	feet	for	an	Efficiency	Unit;		
(ii)	six‐hundred	fifty	(650)	square	feet	for	a	one	Bedroom	Unit;		
(iii)	eight‐hundred	fifty	(850)	square	feet	for	a	two	Bedroom	Unit;		
(iv)	one‐thousand	fifty	(1,050)	square	feet	for	a	three	Bedroom	Unit;	and		
(v)	one‐thousand	two‐hundred	fifty	(1,250)	square	feet	for	a	four	Bedroom	Unit.		

(B)	 Unit	 and	Development	 Features	 (7	 points).	 Applicants	 that	 elect	 in	 an	 Application	 to	
provide	specific	amenity	and	quality	features	in	every	Unit	at	no	extra	charge	to	the	tenant	
will	be	awarded	points	based	on	 the	point	 structure	provided	 in	§10.101(b)(6)(B)	of	 this	
title	(relating	to	Site	and	Development	Requirements	and	Restrictions)	and	as	certified	to	in	
the	Application.	The	amenities	will	be	required	to	be	identified	in	the	LURA.	Rehabilitation	
Developments	 will	 start	 with	 a	 base	 score	 of	 three	 (3)	 points	 and	 Supportive	 Housing	
Developments	will	start	with	a	base	score	of	five	(5)	points.		

(2)	Sponsor	Characteristics.	 (§42(m)(1)(C)(iv))	An	Application	may	qualify	 to	receive	one	(1)	
point	if	up	to	two	(2)	points	under	subparagraphs	(A)	and	(B)	of	this	paragraph.	

(A)	 Tthe	 ownership	 structure	 contains	 a	 HUB	 certified	 by	 the	 Texas	 Comptroller	 of	 Public	
Accounts	by	 the	Full	Application	Delivery	Date,	 or	Qualified	Nonprofit	Organization	provided	
the	Application	is	under	the	Nonprofit	Set‐Aside.	The	HUB	or	Qualified	Nonprofit	Organization	
must	 have	 some	 combination	 of	 ownership	 interest	 in	 the	 General	 Partner	 of	 the	 Applicant,	
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cash	 flow	 from	operations,	 and	developer	 fee	which	 taken	 together	 equal	 at	 least	 80	percent	
and	 no	 less	 than	 5	 percent	 for	 any	 category.	 For	 example,	 a	 HUB	 or	 Qualified	 Nonprofit	
Organization	may	have	20	percent	ownership	interest,	30	percent	of	the	developer	fee,	and	30	
percent	of	cash	flow	from	operations.	The	HUB	or	Qualified	Nonprofit	Organization	must	also	
materially	 participate	 in	 the	Development	 and	 operation	 of	 the	Development	 throughout	 the	
Compliance	Period	 and	must	have	 experience	directly	 related	 to	 the	housing	 industry,	which	
may	 include	 experience	with	 property	management,	 construction,	 development,	 financing,	 or	
compliance.	 A	 Principal	 of	 the	 HUB	 or	 Qualified	 Nonprofit	 Organization	 cannot	 be	 a	 Related	
Party	to	any	other	Principal	of	the	Applicant	or	Developer	(excluding	another	Principal	of	said	
HUB	or	Qualified	Nonprofit	Organization).	(1	point)	

	(B)	Previous	Participation	Compliance	History.	The	portfolio	of	the	Applicant	does	not	have	
compliance	history	of	a	category	2,	3,	or	4	as	determined	in	accordance	with	10	TAC	§1.301,	
related	to	Previous	Participation.	(1	point)		

(c)	Criteria	to	serve	and	support	Texans	most	in	need.		

(1)	Income	Levels	of	Tenants.	(§§2306.111(g)(3)(B)	and	(E);	2306.6710(b)(1)(C)	and	(e);	and	
§42(m)(1)(B)(ii)(I))	 An	 Application	 may	 qualify	 for	 up	 to	 sixteen	 (16)	 points	 for	 rent	 and	
income	restricting	a	Development	for	the	entire	Affordability	Period	at	the	levels	 identified	in	
subparagraph	(A)	or	(B)	of	this	paragraph.		

(A)	 For	 any	 Development	 located	 within	 a	 non‐Rural	 Area	 of	 the	 Dallas,	 Fort	 Worth,	
Houston,	San	Antonio,	or	Austin	MSAs:		

(i)	At	least	40	percent	of	all	low‐income	Units	at	50	percent	or	less	of	AMGI	(16	points);		
(ii)	At	least	30	percent	of	all	low	income	Units	at	50	percent	or	less	of	AMGI	(14	points);	
or		
(iii)	At	least	20	percent	of	all	low‐income	Units	at	50	percent	or	less	of	AMGI	(12	points).		

(B)	 For	 Developments	 proposed	 to	 be	 located	 in	 areas	 other	 than	 those	 listed	 in	
subparagraph	(A)	of	this	paragraph:		

(i)	At	least	20	percent	of	all	low‐income	Units	at	50	percent	or	less	of	AMGI	(16	points);		
(ii)	At	least	15	percent	of	all	low‐income	Units	at	50	percent	or	less	of	AMGI	(14	points);	
or		
(iii)	At	least	10	percent	of	all	low‐income	Units	at	50	percent	or	less	of	AMGI	(12	points).		

(2)	Rent	Levels	of	Tenants.	(§2306.6710(b)(1)(E))	An	Application	may	qualify	to	receive	up	to	
thirteen	(13)	points	for	rent	and	income	restricting	a	Development	for	the	entire	Affordability	
Period.	These	levels	are	in	addition	to	those	committed	under	paragraph	(1)	of	this	subsection.		

(A)	At	least	20	percent	of	all	low‐income	Units	at	30	percent	or	less	of	AMGI	for	Supportive	
Housing	 Developments	 proposed	 by	 a	 Qualified	 Nonprofit	 or	 for	 Developments	
participating	in	the	City	of	Houston's	Permanent	Supportive	Housing	("HPSH")	program.	A	
Development	 participating	 in	 the	 HPSH	 program	 and	 electing	 points	 under	 this	
subparagraph	must	have	applied	for	HPSH	funds	by	the	Full	Application	Delivery	Date,	must	
have	a	commitment	of	HPSH	funds	by	Commitment,	must	qualify	 for	 five	(5)	or	seven	(7)	
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points	under	paragraph	(4)	of	this	subsection	(relating	to	the	Opportunity	Index),	and	must	
not	have	more	than	18	percent	of	the	total	Units	restricted	for	Persons	with	Special	Needs	
as	 defined	 under	 paragraph	 (7)	 of	 this	 subsection	 (relating	 to	 Tenant	 Populations	 with	
Special	Housing	Needs)	(13	points);		

(B)	 At	 least	 10	 percent	 of	 all	 low‐income	 Units	 at	 30	 percent	 or	 less	 of	 AMGI	 or,	 for	 a	
Development	 located	in	a	Rural	Area,	7.5	percent	of	all	 low‐income	Units	at	30	percent	or	
less	of	AMGI	(11	points);	or		

(C)	At	least	5	percent	of	all	low‐income	Units	at	30	percent	or	less	of	AMGI	(7	points).		

(3)	 Tenant	 Services.	 (§2306.6710(b)(1)(G)	 and	 §2306.6725(a)(1))	 A	 Supportive	 Housing	
Development	 proposed	 by	 a	 Qualified	 Nonprofit	 or	 Developments	 participating	 in	 the	 HPSH	
program	 may	 qualify	 to	 receive	 up	 to	 eleven	 (11)	 points	 and	 all	 other	 Developments	 may	
receive	up	to	 ten	(10)	points.	A	Development	participating	 in	 the	HPSH	program	and	electing	
eleven	 (11)	 points	 under	 this	 paragraph	 must	 have	 applied	 for	 HPSH	 funds	 by	 the	 Full	
Application	 Delivery	 Date,	 must	 have	 a	 commitment	 of	 HPSH	 funds	 by	 Commitment,	 must	
qualify	 for	 five	 (5)	 or	 seven	 (7)	 points	 under	 paragraph	 (4)	 of	 this	 subsection,	 and	must	 not	
have	 more	 than	 18	 percent	 of	 the	 total	 Units	 restricted	 for	 Persons	 with	 Special	 Needs	 as	
defined	under	paragraph	(7)	of	 this	subsection.	By	electing	points,	 the	Applicant	certifies	that	
the	 Development	 will	 provide	 a	 combination	 of	 supportive	 services,	 which	 are	 listed	 in	
§10.101(b)(7)	 of	 this	 title,	 appropriate	 for	 the	 proposed	 tenants	 and	 that	 there	 is	 adequate	
space	for	the	intended	services.	The	provision	and	complete	list	of	supportive	services	will	be	
included	in	the	LURA.	The	Owner	may	change,	from	time	to	time,	the	services	offered;	however,	
the	overall	points	as	selected	at	Application	will	remain	the	same.	No	fees	may	be	charged	to	the	
tenants	for	any	of	the	services.	Services	must	be	provided	on‐site	or	transportation	to	those	off‐
site	services	identified	on	the	list	must	be	provided.	The	same	service	may	not	be	used	for	more	
than	one	scoring	item.		

(4)	Opportunity	Index.	The	Department	may	refer	to	locations	qualifying	for	points	under	this	
scoring	item	as	high	opportunity	areas	in	some	materials.		

(A)	For	Developments	located	in	an	Urban	Area,	if	the	proposed	Development	Site	is	located	
within	a	census	tract	that	has	a	poverty	rate	below	15	percent	for	Individuals	(or	35	percent	
for	Developments	in	Regions	11	and	13),	an	Application	may	qualify	to	receive	up	to	seven	
(7)	 points	 upon	 meeting	 the	 additional	 requirements	 in	 clauses	 (i)	 ‐	 (v)	 of	 this	
subparagraph.	 The	 Department	 will	 base	 poverty	 rate	 on	 data	 from	 the	 five	 (5)	 year	
American	Community	Survey.		

(i)	The	Development	Site	is	located	in	a	census	tract	with	income	in	the	top	quartile	of	
median	household	 income	 for	 the	 county	or	MSA	as	 applicable,	 and	 the	Development	
Site	 is	 in	 the	attendance	 zone	of	 an	elementary	 school	 that	has	a	Met	Standard	 rating	
and	has	achieved	a	77	or	greater	on	index	1	of	the	performance	index,	related	to	student	
achievement;	or	for	Elderly	Developments,	the	Development	Site	has	access	to	services	
specific	to	a	senior	population	within	2	miles.			(7	points);		

(ii)	The	Development	Site	is	located	in	a	census	tract	with	income	in	the	second	quartile	
of	median	household	income	for	the	county	or	MSA	as	applicable,	and	the	Development	
Site	 is	 in	 the	attendance	zone	of	an	elementary	school	 that	has	a	Met	Standard	rating,	
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has	 achieved	 a	77	or	 greater	 on	 index	1	of	 the	 performance	 index,	 related	 to	 student	
achievement,	and	has	earned	at	least	one	distinction	designation	by	TEA	(6	points);		

(iii)	The	Development	Site	is	located	in	a	census	tract	with	income	in	the	second	quartile	
of	median	household	income	for	the	county	or	MSA	as	applicable,	and	the	Development	
Site	 is	 in	 the	attendance	 zone	of	 an	elementary	 school	 that	has	a	Met	Standard	 rating	
and	has	achieved	a	77	or	greater	on	index	1	of	the	performance	index,	related	to	student	
achievement	(5	points);		

(iv)	The	Development	Site	is	located	in	a	census	tract	with	income	in	the	top	quartile	of	
median	household	income	for	the	county	or	MSA	as	applicable	(3	points);	or		

(v)	 The	 Development	 Site	 is	 located	 in	 a	 census	 tract	 with	 income	 in	 the	 top	 two	
quartiles	of	median	household	income	for	the	county	or	MSA	as	applicable	(1	point).		

(B)	For	Developments	located	in	a	Rural	Area,	an	Application	may	qualify	to	receive	up	to	
seven	(7)	cumulative	points	based	on	median	 income	of	 the	area	and/or	proximity	 to	 the	
essential	 community	 assets	 as	 reflected	 in	 clauses	 (i)	 ‐	 (vi)	 of	 this	 subparagraph	 if	 the	
Development	Site	is	located	within	a	census	tract	that	has	a	poverty	rate	below	15	percent	
for	Individuals	(35	percent	for	regions	11	and	13)	or	within	a	census	tract	with	income	in	
the	top	or	second	quartile	of	median	household	income	for	the	county	or	MSA	as	applicable	
or	within	the	attendance	zone	of	an	elementary	school	that	has	a	Met	Standard	rating	and	
has	 achieved	 a	 77	 or	 greater	 on	 index	 1	 of	 the	 performance	 index,	 related	 to	 student	
achievement.		

(i)	 Except	 for	 an	 Elderly	 Limitation	 Development,	 tThe	 Development	 Site	 is	 located	
within	 the	 attendance	 zone	 (or	 in	 the	 case	 of	 a	 choice	 district	 the	 closest)	 of	 an	
elementary,	middle,	or	high	school	that	has	achieved	the	performance	standards	stated	
in	subparagraph	(B);	or	 for	Elderly	Developments,	 the	Development	Site	has	access	to	
services	specific	to	a	senior	population	within	2	miles.		(Note	that	if	the	school	is	more	
than	2	miles	 from	 the	Development	Site,	 free	 transportation	must	be	provided	by	 the	
school	district	in	order	to	qualify	for	points.	For	purposes	of	this	subparagraph	only,	any	
school,	regardless	of	the	number	of	grades	served,	can	count	towards	points;	however,	
schools	without	ratings,	unless	paired	with	another	appropriately	rated	school	will	not	
be	considered.)			(3	points);		

(ii)	The	Development	Site	 is	within	1.5	 linear	miles	of	a	 center	 that	 is	 licensed	by	 the	
Department	 of	 Family	 and	 Protective	 Services	 specifically	 to	 provide	 a	 school‐age	
program	(2	points);		

(iii)	 The	 Development	 Site	 is	 located	within	 1.5	 linear	miles	 of	 a	 full	 service	 grocery	
store	(2	points);		

(iv)	The	Development	Site	is	located	within	1.5	linear	miles	of	a	center	that	is	licensed	
by	the	Department	of	Family	and	Protective	Services	to	provide	a	child	care	program	for	
infants,	toddlers,	and/or	pre‐kindergarten,	at	a	minimum	(2	points);		

(v)	The	Development	Site	is	located	within	1.5	linear	miles	of	a	senior	center	(2	points);	
and/or		
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(vi)	The	Development	Site	is	located	within	1.5	linear	miles	of	a	health	related	facility	(1	
point).		

(C)	 An	 elementary	 school	 attendance	 zone	 for	 the	 Development	 Site	 does	 not	 include	
schools	 with	 district‐wide	 possibility	 of	 enrollment	 or	 no	 defined	 attendance	 zones,	
sometimes	known	as	magnet	schools.	However,	in	districts	with	district‐wide	enrollment	an	
Applicant	 may	 use	 the	 rating	 of	 the	 closest	 elementary	 schools	 that	 may	 possibly	 be	
attended	by	the	tenants.	The	applicable	school	rating	will	be	the	2015	accountability	rating	
assigned	by	 the	Texas	Education	Agency.	 School	 ratings	will	be	determined	by	 the	 school	
number,	so	 that	 in	 the	case	where	a	new	school	 is	 formed	or	named	or	consolidated	with	
another	school	but	is	considered	to	have	the	same	number	that	rating	will	be	used.	A	school	
that	has	never	been	 rated	by	 the	Texas	Education	Agency	will	 use	 the	district	 rating.	 If	 a	
school	 is	 configured	 to	 serve	 grades	 that	do	not	 align	with	 the	Texas	Education	Agency's	
conventions	for	defining	elementary	schools	(typically	grades	K‐5	or	K‐6),	the	school	will	be	
considered	to	have	the	lower	of	the	ratings	of	the	schools	that	would	be	combined	to	meet	
those	conventions.		

(5)	Educational	Excellence.	Except	for	Supportive	Housing	Developments,	aAn	Application	may	
qualify	 to	 receive	 up	 to	 five	 (5)	 points	 for	 a	Development	 Site	 located	within	 the	 attendance	
zones	of	public	schools	meeting	the	criteria	as	described	in	subparagraphs	(A)	‐and	(CB)	of	this	
paragraph,	as	determined	by	the	Texas	Education	Agency.			A	Supportive	Housing	Development	
may	qualify	to	receive	no	more	than	two	(2)	points	for	a	Development	Site	located	within	the	
attendance	zones	of	public	schools	meeting	the	criteria	as	described	in	subparagraphs	(A)	and	
(B)	of	this	paragraph,	as	determined	by	the	Texas	Education	Agency.		An	attendance	zone	does	
not	include	schools	with	district‐wide	possibility	of	enrollment	or	no	defined	attendance	zones,	
sometimes	 known	 as	magnet	 schools.	 However,	 in	 districts	with	 district‐wide	 enrollment	 an	
Applicant	may	use	 the	 rating	 of	 the	 closest	 elementary,	middle,	 or	high	 schools,	 respectively,	
which	may	possibly	be	attended	by	the	tenants.	The	applicable	school	rating	will	be	the	2015	
accountability	 rating	 assigned	 by	 the	 Texas	 Education	 Agency.	 School	 ratings	 will	 be	
determined	by	the	school	number,	so	that	in	the	case	where	a	new	school	is	formed	or	named	or	
consolidated	with	another	school	but	is	considered	to	have	the	same	number	that	rating	will	be	
used.	A	 school	 that	has	never	been	 rated	by	 the	Texas	Education	Agency	will	use	 the	district	
rating.	 If	 a	 school	 is	 configured	 to	 serve	 grades	 that	 do	 not	 align	 with	 the	 Texas	 Education	
Agency's	 conventions	 for	 defining	 elementary	 schools	 (typically	 grades	 K‐5	 or	 K‐6),	 middle	
schools	(typically	grades	6‐8	or	7‐8)	and	high	schools	(typically	grades	9‐12),	the	school	will	be	
considered	to	have	the	lower	of	the	ratings	of	the	schools	that	would	be	combined	to	meet	those	
conventions.	In	determining	the	ratings	for	all	three	levels	of	schools,	ratings	for	all	grades	K‐12	
must	be	included,	meaning	that	two	or	more	schools'	ratings	may	be	combined.	For	example,	in	
the	 case	 of	 an	 elementary	 school	 which	 serves	 grades	 K‐4	 and	 an	 intermediate	 school	 that	
serves	grades	5‐6,	the	elementary	school	rating	will	be	the	lower	of	those	two	schools'	ratings.	
Also,	 in	 the	 case	 of	 a	 9th	 grade	 center	 and	 a	 high	 school	 that	 serves	 grades	 10‐12,	 the	 high	
school	rating	will	be	considered	the	lower	of	those	two	schools'	ratings.	Sixth	grade	centers	will	
be	considered	as	part	of	the	middle	school	rating.		

(A)	The	Development	Site	is	within	the	attendance	zone	of	an	elementary	school,	a	middle	
school	and	a	high	school	with	a	Met	Standard	rating	and	an	Index	1	score	of	at	least	77.		For	
Developments	 in	 Region	 11,	 the	middle	 school	 and	 high	 school	must	 achieve	 an	 Index	 1	
score	 of	 at	 least	 70	 to	 be	 eligible	 for	 these	 points	 (5	 points,	 or	 2	 points	 for	 a	 Supportive	
Housing	Development);	or		
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(B)	The	Development	Site	 is	within	the	attendance	zone	of	any	two	of	 the	 following	three	
schools	 (an	 elementary	 school,	 a	middle	 school,	 and	 a	 high	 school)	 with	 a	Met	 Standard	
rating	 and	 an	 Index	 1	 score	 of	 at	 least	 77.	 	 For	 Developments	 in	 Region	 11,	 the	 middle	
school	and	high	school	must	achieve	an	Index	1	score	of	at	least	70	to	be	eligible	for	these	
points;	(3	points,	or	2	points	for	a	Supportive	Housing	Development);	or	

(C)	The	Development	Site	is	within	the	attendance	zone	of	an	elementary	school,	a	middle	
school	 and	 a	 high	 school	 either	 all	 with	 a	 Met	 Standard	 rating	 or	 any	 one	 of	 the	 three	
schools	with	Met	Standard	rating	and	an	Index	1	score	of	at	least	77.		For	Developments	in	
Region	11,	the	middle	school	and	high	school	must	achieve	an	Index	1	score	of	at	least	70	to	
be	eligible	for	these	points.	(1	point)		

(6)	 Underserved	 Area.	 (§§2306.6725(b)(2);	 2306.127,	 42(m)(1)(C)(ii))	 An	 Application	 may	
qualify	 to	 receive	 up	 to	 two	 (2)	 points	 if	 the	Development	 Site	 is	 located	 in	 one	 of	 the	 areas	
described	in	subparagraphs	(A)	‐	(G)	of	this	paragraph,	and	the	Application	contains	evidence	
substantiating	 qualification	 for	 the	 points.	 	 If	 an	 Application	 qualifies	 for	 points	 under	
paragraph	 (4)	 of	 this	 subsection	 then	 the	 Application	 is	 not	 eligible	 for	 points	 under	
subparagraphs	(A)	and	(B)	of	this	paragraph.	

(A)	The	Development	Site	is	located	wholly	or	partially	within	the	boundaries	of	a	colonia	as	
such	boundaries	are	determined	by	the	Office	of	the	Attorney	General	and	within	150	miles	
of	 the	Rio	Grande	River	border.	 	 For	purposes	of	 this	 scoring	 item,	 the	 colonia	must	 lack	
water,	 wastewater,	 or	 electricity	 provided	 to	 all	 residents	 of	 the	 colonia	 at	 a	 level	
commensurate	with	the	quality	and	quantity	expected	of	a	municipality	and	the	proposed	
Development	 must	 make	 available	 any	 such	 missing	 water,	 wastewater,	 and	 electricity	
supply	 infrastructure	physically	within	 the	borders	of	 the	colonia	 in	a	manner	that	would	
enable	the	current	dwellings	within	the	colonia	to	connect	to	such	infrastructure	(2	points);	
(B)	An	Economically	Distressed	Area	(1	point);		
(C)	A	Place,	or	if	outside	of	the	boundaries	of	any	Place,	a	county	that	has	never	received	a	
competitive	tax	credit	allocation	or	a	4	percent	non‐competitive	tax	credit	allocation	serving	
the	 same	 Target	 Population	 whichfor	 a	 Development	 that	 remains	 an	 active	 tax	 credit	
development	(2	points);		
(D)	 For	Rural	 Areas	 only,	 a	 census	 tract	 that	 has	 never	 received	 a	 competitive	 tax	 credit	
allocation	 or	 a	 4	 percent	 non‐competitive	 tax	 credit	 allocation	 for	 a	 Development	 that	
remains	an	active	tax	credit	development	serving	the	same	Target	Population	(2	points);	
(E)	 	A	census	tract	that	has	not	received	a	competitive	tax	credit	allocation	or	a	4	percent	
non‐competitive	 tax	 credit	 allocation	 for	 a	Development	 that	 remains	an	 active	 tax	 credit	
development	serving	the	same	Target	Population	within	the	past	10	years	(1	point);	
(F)	Within	 5	 miles	 of	 a	 new	 business	 that	 in	 the	 past	 two	 years	 has	 constructed	 a	 new	
facility	and	undergone	 initial	hiring	of	 its	workforce	employing	50	 or	more	persons	at	or	
above	the	average	median	income	for	the	population	in	which	the	Development	is	 located	
(1	point);	or	
(G)	A	census	tract	which	has	experienced	growth	increases	in	excess	of	120%	of	the	county	
population	growth	over	the	past	10	years	provided	the	census	tract	does	not	comprise	more	
than	50%	of	the	county	(1	point).	

(7)	 Tenant	 Populations	 with	 Special	 Housing	 Needs.	 (§42(m)(1)(C)(v))	 An	 Application	 may	
qualify	to	receive	up	to	three	(3)	points	by	serving	Tenants	with	Special	Housing	Needs.	Points	
will	be	awarded	as	described	in	subparagraphs	(A)	‐	(C)	of	this	paragraph.			
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(A)	Applications	may	qualify	for	threetwo	(23)	points	if	a	determination	by	the	Department	
of	 approval	 is	 submitted	 in	 the	 Application	 indicating	 participation	 of	 an	 existing	
Development’s	 Development	 in	 the	 Department’s	 Section	 811	 Project	 Rental	 Assistance	
Demonstration	 Program	 (“Section	 811	 PRA	 Program”).	 In	 order	 to	 qualify	 for	 points,	 the	
existing	Development	must	commit	to	the	Section	811	PRA	Program	at	least	10	units	or,	if	
the	proposed	Development	would	be	eligible	to	claim	points	under	subparagraph	(B)	of	this	
paragraph,	at	least	the	same	number	of	units	(as	would	be	required	under	subparagraph	(B)	
of	this	paragraph	for	the	proposed	Development)	have	been	designated	for	the	Section	811	
PRA	 Program	 in	 the	 existing	 Development.	 The	 same	 units	 cannot	 be	 used	 to	 qualify	 for	
points	in	more	than	one	HTC	Application.		

(B)	Applications	meeting	all	of	the	requirements	in	clauses	(i)	–	(v)	of	this	subparagraph	are	
eligible	to	receive	two	(2)	points	by	committing	to	participate	in	the	Department’s	Section	
811	 PRA	 Program.	 In	 order	 to	 be	 eligible	 for	 points,	 Applicants	must	 commit	 at	 least	 10	
Units	in	the	proposed	Development	for	participation	in	the	Section	811	PRA	Program	unless	
the	 Integrated	Housing	Rule	 (10	TAC	 §1.15)	 or	 Section	 811	 PRA	Program	 guidelines	 and	
requirements	 limits	 the	 proposed	 Development	 to	 fewer	 than	 10	 Units.	 The	 same	 units	
cannot	be	used	to	qualify	for	points	in	more	than	one	HTC	Application.	Once	elected	in	the	
Application,	 Applicants	 may	 not	 withdraw	 their	 commitment	 to	 have	 the	 proposed	
Development	 participate	 in	 the	 Section	 811	 PRA	 Program	 unless	 the	 Department	
determines	that	the	Development	cannot	meet	all	of	the	Section	811	PRA	Program	criteria.	
In	 this	 case,	 staff	 may	 allow	 the	 Application	 to	 qualify	 for	 points	 by	 meeting	 the	
requirements	of	subparagraph	(C)	of	this	paragraph.			

(i)	The	Development	must	not	be	an	Elderly	Limitation	Development	or	Supportive	
Housing;	

(ii)	The	Development	must	not	be	originally	constructed	before	1978;	

(iii)	The	Development	has	units	available	 to	be	committed	to	 the	Section	811	PRA	
Program	 in	 the	 Development,	 meaning	 that	 those	 units	 do	 not	 have	 any	 other	
sources	of	project‐based	rental	or	 long‐term	operating	assistance	within	6	months	
of	receiving	811	assistance	and	cannot	have	an	existing	restriction	for	persons	with	
disabilities;	

(iv)	 The	 Development	 Site	must	 be	 located	 in	 one	 of	 the	 following	 areas:	 Austin‐
Round	Rock	MSA,	Brownsville‐Harlingen	MSA,	Dallas‐Fort	Worth‐Arlington	MSA;	El	
Paso	 MSA;	 Houston‐The	 Woodlands‐Sugar	 Land	 MSA;	 McAllen‐Edinburg‐Mission	
MSA;	Corpus	Christi	MSA;	or	San	Antonio‐New	Braunfels	MSA;	and	

(v)	The	Development	Site	must	not	be	located	in	the	mapped	500‐year	floodplain	or	
in	the	100‐year	floodplain.	

(C)	 Applications	 proposing	 Developments	 that	 do	 not	 meet	 all	 of	 the	 requirements	 of	
clauses	 (i)	 –	 (v)	of	 subparagraph	 (B)	of	 this	paragraph	may	qualify	 for	 two	 (2)	points	 for	
meeting	 the	 requirements	 of	 this	 subparagraph.	 In	 order	 to	qualify	 for	points,	Applicants	
must	agree	to	set‐aside	at	least	5	percent	of	the	total	Units	for	Persons	with	Special	Needs.	
For	 purposes	 of	 this	 subparagraph,	 Persons	with	 Special	 Needs	 is	 defined	 as	 households	
where	 one	 individual	 has	 alcohol	 and/or	 drug	 addictions,	 Colonia	 resident,	 Persons	with	
Disabilities,	 Violence	 Against	Women	Act	 Protections	 (domestic	 violence,	 dating	 violence,	
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sexual	 assault,	 and	 stalking),	 persons	 with	 HIV/AIDS,	 homeless	 populations,	 veterans,	
wounded	 warriors	 (as	 defined	 by	 the	 Caring	 for	 Wounded	 Warriors	 Act	 of	 2008),	 and	
farmworkers.	 Throughout	 the	 Compliance	 Period,	 unless	 otherwise	 permitted	 by	 the	
Department,	the	Development	Owner	agrees	to	affirmatively	market	Units	to	Persons	with	
Special	Needs.	 In	addition,	 the	Department	will	 require	 an	 initial	minimum	twelve‐month	
period	during	which	Units	must	either	be	occupied	by	Persons	with	Special	Needs	or	held	
vacant.	 After	 the	 initial	 twelve‐month	 period,	 the	 Development	 Owner	 will	 no	 longer	 be	
required	 to	 hold	 Units	 vacant	 for	 Persons	 with	 Special	 Needs,	 but	 will	 be	 required	 to	
continue	to	affirmatively	market	Units	to	Persons	with	Special	Needs.		

(8)	Aging	in	Place.	(§2306.6725(d)(2)	An	Application	for	an	Elderly	Development	may	qualify	to	
receive	 up	 to	 threefive	 (35)	 points	 under	 this	 paragraph	 only	 if	 no	 points	 are	 elected	 under	
subsection	 (c)(5)	 of	 this	 section	 (related	 to	 Educational	 Excellence).	 An	 Application	 for	 a	
Supportive	 Housing	 Development	 may	 qualify	 to	 receive	 up	 to	 two	 (2)	 points	 under	
subparagraph	(A)	only	if	no	points	are	elected	under	subsection	(c)(5)	of	this	section	(related	to	
Educational	Excellence).	

(A)	 All	 Units	 are	 designed	 to	 be	 fully	 accessible	 (for	 both	 mobility	 and	
visual/hearing	impairments)	in	accordance	with	the	2010	ADA	Standards	with	the	
exceptions	 listed	 in	 “Nondiscrimination	 on	 the	 Basis	 of	 Disability	 in	 Federally	
Assisted	 Programs	 and	 Activities”.	 (2	 points).In	 addition	 to	 meeting	 all	 of	 the	
accessibility	and	design	standards	under	Section	504	of	 the	Rehabilitation	Act	and	
the	2010	ADA	Standards	 (with	 the	 exceptions	 listed	 in	 “Nondiscrimination	on	 the	
Basis	of	Disability	in	Federally	Assisted	Programs	and	Activities”),	the	Applicant	will	
include	(3	points):	
	 (i)	Walk‐in	 (also	known	as	roll‐in)	showers	of	at	 least	30”	x	60”	 in	at	 least	
one	bathroom	in	each	unit;	
	 (ii)	100%	of	units	include	blocking	in	showers/tubs	to	allow	for	grab	bars	at	
a	later	date	if	requested	as	a	reasonable	accommodation;	
	 (iii)	Chair	or	seat	height	(17‐19”)	toilets	in	all	bathrooms;	and	
	 (iv)	A	continuous	handrail	on	at	 least	one	side	of	all	 interior	corridors	in	excess	of	
five	feet	in	length.	
	
(B)	The	Property	will	employ	a	dedicated	full‐time	resident	services	coordinator	on	site	for	
the	 duration	 of	 the	 Compliance	 Period	 and	 Extended	 Use	 PeriodAffordability	 Period.	 	 If	
elected	 under	 this	 subparagraph,	 points	 for	 service	 coordinator	 cannot	 be	 elected	 under	
subsection	(c)(3)	of	this	section	(related	to	Tenant	Services).	For	purposes	of	this	provision,	
full‐timededicated	 	 is	 defined	 as	 an	 employee	 that	 is	 reasonably	 available	 exclusively	 for	
service	 coordination	 to	 work	 with	 residents	 during	 normal	 business	 hours	 at	 posted	
timesfollows	(12	points):	

(i)	a	minimum	of	16	hours	per	week	for	Developments	of	79	Units	or	less;	and	
(ii)	a	minimum	of	32	hours	for	Developments	of	80	Units	or	more.	

	
(9)	Proximity	to	Important	Services.		An	Application	may	qualify	to	receive	up	to	two	(2)	points	
for	 being	 located	 within	 a	 one	 and	 a	 half	 (1.5)	 mile	 radius	 (threetwo‐	 (3)mile	 radius	 for	
Developments	in	a	Rural	Area)	of	the	services	listed	below.		These	do	not	need	to	be	in	separate	
facilities	to	qualify	for	the	points.		A	map	must	be	included	identifying	the	Development	Site	and	
the	location	of	each	of	the	services.	
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(A)	Full	Service	Grocery	Store	(1	point);	
(B)	Pharmacy	(1	point).	

(d)	Criteria	promoting	community	support	and	engagement.		

(1)	 Local	 Government	 Support.	 (§2306.6710(b)(1)(B))	 An	 Application	 may	 qualify	 for	 up	 to	
seventeen	 (17)	 points	 for	 a	 resolution	 or	 resolutions	 voted	 on	 and	 adopted	 by	 the	 bodies	
reflected	in	subparagraphs	(A)	‐	(C)	of	this	paragraph,	as	applicable.	The	resolution(s)	must	be	
dated	prior	 to	 Final	 Input	 from	Elected	Officials	Delivery	Date	 and	must	 be	 submitted	 to	 the	
Department	no	 later	 than	 the	Final	 Input	 from	Elected	Officials	Delivery	Date	 as	 identified	 in	
§11.2	of	this	chapter.	Such	resolution(s)	must	specifically	identify	the	Development	whether	by	
legal	description,	address,	Development	name,	Application	number	or	other	verifiable	method.	
In	providing	a	resolution	a	municipality	or	county	should	consult	its	own	staff	and	legal	counsel	
as	 to	 whether	 such	 resolution	will	 be	 consistent	 with	 Fair	 Housing	 laws	 as	 they	may	 apply,	
including,	as	applicable,	consistency	with	any	Fair	Housing	Activity	Statement‐Texas	(“FHAST”)	
form	on	file,	any	current	Analysis	of	Impediments	to	Fair	Housing	Choice,	or	any	current	plans	
such	as	one	year	action	plans	or	five	year	consolidated	plans	for	HUD	block	grant	funds,	such	as	
HOME	or	CDBG	funds.		Once	a	resolution	is	submitted	to	the	Department	it	may	not	be	changed	
or	withdrawn.	 For	 an	Application	with	 a	 proposed	Development	 Site	 that,	 at	 the	 time	 of	 the	
initial	filing	of	the	Application,	is:		

(A)	Within	a	municipality,	the	Application	will	receive:		

(i)	seventeen	(17)	points	for	a	resolution	from	the	Governing	Body	of	that	municipality	
expressly	setting	forth	that	the	municipality	supports	the	Application	or	Development;	
or		
	
(ii)	fourteen	(14)	points	for	a	resolution	from	the	Governing	Body	of	that	municipality	
expressly	 setting	 forth	 that	 the	 municipality	 has	 no	 objection	 to	 the	 Application	 or	
Development.		

(B)	Within	 the	 extraterritorial	 jurisdiction	 of	 a	municipality,	 the	 Application	may	 receive	
points	 under	 clause	 (i)	 or	 (ii)	 of	 this	 subparagraph	 and	 under	 clause	 (iii)	 or	 (iv)	 of	 this	
subparagraph:		

(i)	 eight	 and	 one‐half	 (8.5)	 points	 for	 a	 resolution	 from	 the	 Governing	 Body	 of	 that	
municipality	 expressly	 setting	 forth	 that	 the	municipality	 supports	 the	Application	 or	
Development;	or		
	
(ii)	 seven	 (7)	 points	 for	 a	 resolution	 from	 the	 Governing	 Body	 of	 that	 municipality	
expressly	 setting	 forth	 that	 the	 municipality	 has	 no	 objection	 to	 the	 Application	 or	
Development;	and		
	
(iii)	 eight	 and	 one‐half	 (8.5)	 points	 for	 a	 resolution	 from	 the	 Governing	 Body	 of	 that	
county	expressly	setting	forth	that	the	county	supports	the	Application	or	Development;	
or		
	
(iv)	seven	(7)	points	for	a	resolution	from	the	Governing	Body	of	that	county	expressly	
setting	forth	that	the	county	has	no	objection	to	the	Application	or	Development.		
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(C)	Within	 a	 county	 and	not	within	 a	municipality	 or	 the	 extraterritorial	 jurisdiction	of	 a	
municipality:		

(i)	 seventeen	 (17)	 points	 for	 a	 resolution	 from	 the	 Governing	 Body	 of	 that	 county	
expressly	setting	forth	that	the	county	supports	the	Application	or	Development;	or		

(ii)	 fourteen	 (14)	 points	 for	 a	 resolution	 from	 the	 Governing	 Body	 of	 that	 county	
expressly	 setting	 forth	 that	 the	 county	 has	 no	 objection	 to	 the	 Application	 or	
Development.		

(2)	Commitment	of	Development	Funding	by	Local	Political	Subdivision.	(§2306.6725(a)(5))	An	
Application	may	receive	one	(1)	point	for	a	commitment	of	Development	funding	from	the	city	
(if	 located	 in	a	city)	or	county	 in	which	the	Development	Site	 is	 located.	Documentation	must	
include	 a	 letter	 from	 an	 official	 of	 the	 municipality,	 county,	 or	 other	 instrumentality	 with	
jurisdiction	over	the	proposed	Development	stating	they	will	provide	a	loan,	grant,	reduced	fees	
or	contribution	of	other	value	for	the	benefit	of	the	Development.	Once	a	letter	is	submitted	to	
the	Department	it	may	not	be	changed	or	withdrawn.	

(3)	Declared	Disaster	Area.	(§2306.6710(b)(1)(H))	An	Application	may	receive	ten	(10)	points	if	at	
the	time	of	Application	submission	or	at	any	time	within	the	two‐year	period	preceding	the	date	of	
submission,	 the	Development	 Site	 is	 located	 in	 an	 area	 declared	 to	 be	 a	 disaster	 area	 under	 the	
Texas	Government	Code,	§418.014.		

(4)	 Quantifiable	 Community	 Participation.	 (§2306.6710(b)(1)(JI);	 §2306.6725(a)(2))	 An	
Application	 may	 qualify	 for	 up	 to	 nine	 (9)	 points	 for	 written	 statements	 from	 a	 Neighborhood	
Organization.	In	order	for	the	statement	to	qualify	for	review,	the	Neighborhood	Organization	must	
have	 been	 in	 existence	prior	 to	 the	Pre‐Application	Final	Delivery	Date,	 and	 its	 boundaries	must	
contain	the	Development	Site.	In	addition,	the	Neighborhood	Organization	must	be	on	record	with	
the	 state	 (includes	 the	 Department)	 or	 county	 in	 which	 the	 Development	 Site	 is	 located.	
Neighborhood	 Organizations	 may	 request	 to	 be	 on	 record	 with	 the	 Department	 for	 the	 current	
Application	Round	with	the	Department	by	submitting	documentation	(such	as	evidence	of	board	
meetings,	 bylaws,	 etc.)	not	 later	 than	30	days	prior	 to	 the	Full	Application	Delivery	Date.	Once	 a	
letter	is	submitted	to	the	Department	it	may	not	be	changed	or	withdrawn.	The	written	statement	
must	meet	all	of	the	requirements	in	subparagraph	(A)	of	this	paragraph.		

(A)	 Statement	 Requirements.	 If	 an	 organization	 cannot	 make	 the	 following	 affirmative	
certifications	or	 statements	 then	 the	organization	will	 not	 be	 considered	 a	Neighborhood	
Organization	for	purposes	of	this	paragraph.		

(i)	 the	 Neighborhood	 Organization's	 name,	 a	 written	 description	 and	 map	 of	 the	
organization's	 boundaries,	 signatures	 and	 contact	 information	 (phone,	 email	 and	
mailing	address)	of	at	least	two	individual	members	with	authority	to	sign	on	behalf	of	
the	organization;		

(ii)	 certification	 that	 the	 boundaries	 of	 the	 Neighborhood	 Organization	 contain	 the	
Development	 Site	 and	 that	 the	 Neighborhood	 Organization	 meets	 the	 definition	
pursuant	 to	 Texas	 Government	 Code,	 §2306.004(23‐a)	 and	 includes	 at	 least	 two	
separate	residential	households;		
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(iii)	 certification	 that	 no	 person	 required	 to	 be	 listed	 in	 accordance	 with	 Texas	
Government	 Code	 §2306.6707	 with	 respect	 to	 the	 Development	 to	 which	 the	
Application	requiring	their	listing	relates	participated	in	any	way	in	the	deliberations	of	
the	Neighborhood	Organization,	including	any	votes	taken;		

(iv)	 certification	 that	 at	 least	 80	 percent	 of	 the	 current	 membership	 of	 the	
Neighborhood	Organization	consists	of	persons	residing	or	owning	real	property	within	
the	boundaries	of	the	Neighborhood	Organization;	and		

(v)	 an	 explicit	 expression	 of	 support,	 opposition,	 or	 neutrality.	 Any	 expression	 of	
opposition	 must	 be	 accompanied	 with	 at	 least	 one	 reason	 forming	 the	 basis	 of	 that	
opposition.	 A	 Neighborhood	 Organization	 is	 encouraged	 to	 be	 prepared	 to	 provide	
additional	information	with	regard	to	opposition.		

(B)	 Technical	 Assistance.	 For	 purposes	 of	 this	 section,	 if	 and	 only	 if	 there	 is	 no	
Neighborhood	Organization	already	in	existence	or	on	record,	the	Applicant,	Development	
Owner,	 or	Developer	 is	 allowed	 to	 provide	 technical	 assistance	 in	 the	 creation	 of	 and/or	
placing	on	record	of	a	Neighborhood	Organization.	Technical	assistance	is	limited	to:		

(i)	 the	use	of	a	 facsimile,	 copy	machine/copying,	email	 and	accommodations	at	public	
meetings;		

(ii)	 assistance	 in	 completing	 the	 QCP	 Neighborhood	 Information	 Packet,	 providing	
boundary	maps	and	assisting	in	the	Administrative	Deficiency	process;	and		

(iii)	presentation	of	information	and	response	to	questions	at	duly	held	meetings	where	
such	matter	is	considered.		

(C)	 Point	 Values	 for	 Quantifiable	 Community	 Participation.	 An	 Application	 may	 receive	
points	 based	 on	 the	 values	 in	 clauses	 (i)	 ‐	 (vi)	 of	 this	 subparagraph.	 Points	 will	 not	 be	
cumulative.	 Where	 more	 than	 one	 written	 statement	 is	 received	 for	 an	 Application,	 the	
average	of	 all	 statements	 received	 in	 accordance	with	 this	 subparagraph	will	 be	 assessed	
and	awarded.		

(i)	nine	(9)	points	for	explicit	support	from	a	Neighborhood	Organization	that,	during	at	
least	 one	 of	 the	 three	 prior	 Application	 Rounds,	 provided	 a	 written	 statement	 that	
qualified	 as	 Quantifiable	 Community	 Participation	 opposing	 any	 Competitive	Housing	
Tax	Credit	Application	and	whose	boundaries	remain	unchanged;		

(ii)	eight	(8)	points	for	explicitly	stated	support	from	a	Neighborhood	Organization;		

(iii)	six	(6)	points	for	explicit	neutrality	from	a	Neighborhood	Organization	that,	during	
at	 least	 one	 of	 the	 three	 prior	Application	Rounds	provided	 a	written	 statement,	 that	
qualified	 as	 Quantifiable	 Community	 Participation	 opposing	 any	 Competitive	Housing	
Tax	Credit	Application	and	whose	boundaries	remain	unchanged;		

(iv)	 four	 (4)	points	 for	 statements	of	neutrality	 from	a	Neighborhood	Organization	or	
statements	 not	 explicitly	 stating	 support	 or	 opposition,	 or	 an	 existing	 Neighborhood	
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Organization	provides	no	 statement	of	 either	 support,	 opposition	or	neutrality,	which	
will	be	viewed	as	the	equivalent	of	neutrality	or	lack	of	objection;		

(v)	 four	 (4)	 points	 for	 areas	 where	 no	 Neighborhood	 Organization	 is	 in	 existence,	
equating	to	neutrality	or	lack	of	objection,	or	where	the	Neighborhood	Organization	did	
not	meet	the	explicit	requirements	of	this	section;	or		

(vi)	 zero	 (0)	 points	 for	 statements	 of	 opposition	 meeting	 the	 requirements	 of	 this	
subsection.		

(D)	 Challenges	 to	 opposition.	 Any	 written	 statement	 from	 a	 Neighborhood	 Organization	
expressing	opposition	 to	 an	Application	may	be	 challenged	 if	 it	 is	 contrary	 to	 findings	or	
determinations,	 including	zoning	determinations,	of	a	municipality,	county,	school	district,	
or	 other	 local	 Governmental	 Entity	 having	 jurisdiction	 or	 oversight	 over	 the	 finding	 or	
determination.	If	any	such	statement	is	challenged,	the	challenger	must	declare	the	basis	for	
the	challenge	and	submit	 such	challenge	by	 the	Challenges	 to	Neighborhood	Organization	
Opposition	 Delivery	 Date	 May	 1,	 2016.	 The	 Neighborhood	 Organization	 expressing	
opposition	will	be	given	seven	(7)	calendar	days	to	provide	any	information	related	to	the	
issue	of	whether	 their	assertions	are	contrary	 to	 the	 findings	or	determinations	of	a	 local	
Governmental	Entity.	All	 such	materials	and	 the	analysis	of	 the	Department's	staff	will	be	
provided	to	a	fact	finder,	chosen	by	the	Department,	for	review	and	a	determination	of	the	
issue	presented	by	this	subsection.	The	fact	 finder	will	not	make	determinations	as	to	the	
accuracy	of	the	statements	presented,	but	only	with	regard	to	whether	the	statements	are	
contrary	 to	 findings	 or	 determinations	 of	 a	 local	 Governmental	 Entity.	 The	 fact	 finder's	
determination	will	be	final	and	may	not	be	waived	or	appealed.		

(5)	 Community	 Support	 from	 State	 Representative.	 (§2306.6710(b)(1)(J);	 §2306.6725(a)(2))	
Applications	may	receive	up	to	eight	(8)	points	or	have	deducted	up	to	eight	(8)	points	for	this	
scoring	 item.	 To	 qualify	 under	 this	 paragraph	 letters	 must	 be	 on	 the	 State	 Representative's	
letterhead,	be	signed	by	the	State	Representative,	identify	the	specific	Development	and	clearly	
state	 support	 for	 or	 opposition	 to	 the	 specific	 Development.	 This	 documentation	 will	 be	
accepted	with	the	Application	or	through	delivery	to	the	Department	from	the	Applicant	or	the	
State	Representative	and	must	be	submitted	no	later	than	the	Final	Input	from	Elected	Officials	
Delivery	Date	as	identified	in	§11.2	of	this	chapter.	Once	a	letter	is	submitted	to	the	Department	
it	may	not	be	changed	or	withdrawn.	Therefore,	it	is	encouraged	that	letters	not	be	submitted	
well	 in	advance	of	 the	specified	deadline	 in	order	 to	 facilitate	consideration	of	all	 constituent	
comment	and	other	relevant	 input	on	the	proposed	Development.	State	Representatives	to	be	
considered	are	those	in	office	at	the	time	the	letter	is	submitted	and	whose	district	boundaries	
include	 the	 Development	 Site.	 Neutral	 letters	 or	 letters	 that	 do	 not	 specifically	 refer	 to	 the	
Development	or	specifically	express	support	or	opposition	will	receive	zero	(0)	points.	A	letter	
that	does	not	directly	 express	 support	but	 expresses	 it	 indirectly	by	 inference	 (e.g.	 "the	 local	
jurisdiction	supports	the	Development	and	I	support	the	local	jurisdiction")	will	be	treated	as	a	
neutral	letter.		

(6)	Input	from	Community	Organizations.	(§2306.6725(a)(2))Where,	at	the	time	of	Application,	
the	 Development	 Site	 does	 not	 fall	 within	 the	 boundaries	 of	 any	 qualifying	 Neighborhood	
Organization,	 then,	 in	 order	 to	 ascertain	 if	 there	 is	 community	 support,	 an	 Application	 may	
receive	up	 to	 four	 (4)	points	 for	 letters	 that	 qualify	 for	points	under	 subparagraphs	 (A),	 (B),	
and/or	 (C)	of	 this	paragraph.	No	more	 than	 four	 (4)	points	will	be	awarded	under	 this	point	
item	 under	 any	 circumstances.	 All	 letters	must	 be	 submitted	within	 the	 Application.	 	 Once	 a	
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letter	is	submitted	to	the	Department	it	may	not	be	changed	or	withdrawn.		Should	an	Applicant	
elect	 this	option	and	 the	Application	receives	 letters	 in	opposition,	 then	one	(1)	point	will	be	
subtracted	from	the	score	under	this	paragraph	for	each	letter	in	opposition,	provided	that	the	
letter	is	from	an	organization	that	would	otherwise	qualify	under	this	paragraph.	However,	at	
no	time	will	the	Application	receive	a	score	lower	than	zero	(0)	for	this	item.		

(A)	An	Application	may	receive	two	(2)	points	for	each	letter	of	support	submitted	from	a	
community	or	civic	organization	that	serves	the	community	in	which	the	Development	Site	
is	located.	Letters	of	support	must	identify	the	specific	Development	and	must	state	support	
of	the	specific	Development	at	the	proposed	location.	To	qualify,	the	organization	must	be	
qualified	 as	 tax	 exempt	 and	 have	 as	 a	 primary	 (not	 ancillary	 or	 secondary)	 purpose	 the	
overall	 betterment,	 development,	 or	 improvement	 of	 the	 community	 as	 a	 whole	 or	 of	 a	
major	 aspect	 of	 the	 community	 such	 as	 improvement	 of	 schools,	 fire	 protection,	 law	
enforcement,	 city‐wide	 transit,	 flood	 mitigation,	 or	 the	 like.	 The	 community	 or	 civic	
organization	 must	 provide	 evidence	 of	 its	 tax	 exempt	 status	 and	 its	 existence	 and	
participation	in	the	community	in	which	the	Development	Site	is	located	including,	but	not	
limited	 to,	a	 listing	of	services	and/or	members,	brochures,	annual	reports,	etc.	Letters	of	
support	from	organizations	that	cannot	provide	reasonable	evidence	that	they	are	active	in	
the	area	that	includes	the	location	of	the	Development	Site	will	not	be	awarded	points.	For	
purposes	 of	 this	 subparagraph,	 community	 and	 civic	 organizations	 do	 not	 include	
neighborhood	 organizations,	 governmental	 entities	 (excluding	 Special	 Management	
Districts),	or	taxing	entities.		

(B)	 An	 Application	 may	 receive	 two	 (2)	 points	 for	 a	 letter	 of	 support	 from	 a	 property	
owners	association	created	for	a	master	planned	community	whose	boundaries	include	the	
Development	Site	and	that	does	not	meet	the	requirements	of	a	Neighborhood	Organization	
for	the	purpose	of	awarding	points	under	paragraph	(4)	of	this	subsection.		

(C)	 An	 Application	 may	 receive	 two	 (2)	 points	 for	 a	 letter	 of	 support	 from	 a	 Special	
Management	 District	 whose	 boundaries,	 as	 of	 the	 Full	 Application	 Delivery	 Date	 as	
identified	 in	§11.2	of	 this	 chapter	 (relating	 to	Program	Calendar	 for	Competitive	Housing	
Tax	Credits),	include	the	Development	Site.		

(D)	 Input	 that	 evidences	 unlawful	 discrimination	 against	 classes	 of	 persons	 protected	 by	
Fair	Housing	law	or	the	scoring	of	which	the	Department	determines	to	be	contrary	to	the	
Department's	 efforts	 to	 affirmatively	 further	 fair	 housing	 will	 not	 be	 considered.	 If	 the	
Department	 receives	 input	 that	could	reasonably	be	suspected	 to	 implicate	 issues	of	non‐
compliance	under	the	Fair	Housing	Act,	staff	will	refer	 the	matter	to	the	Texas	Workforce	
Commission	 for	 investigation,	but	such	referral	will	not,	 standing	alone,	cause	staff	or	 the	
Department	to	terminate	the	Application.	Staff	will	report	all	such	referrals	to	the	Board	and	
summarize	the	status	of	any	such	referrals	in	any	recommendations.		

(7)	 Concerted	 Revitalization	 Plan.	 An	 Application	 may	 qualify	 for	 points	 under	 this	
paragraph	only	 if	 no	points	 are	 elected	under	 subsection	 (c)(4)	of	 this	 section,	 related	 to	
Opportunity	Index.	

(A)	For	Developments	located	in	an	Urban	Area.		

(i)	An	Application	may	qualify	to	receive	up	to	six	(6)	points	if	the	Development	Site	is	
located	 in	a	distinct	area	 that	was	once	vital	and	has	 lapsed	 into	a	situation	requiring	
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concerted	revitalization,	and	where	a	concerted	revitalization	plan	has	been	developed	
and	 executed.	 	 The	 area	 targeted	 for	 revitalization	 must	 be	 larger	 than	 the	 assisted	
housing	 footprint	 and	 should	 be	 a	 neighborhood	 or	 small	 group	 of	 contiguous	
neighborhoods	 with	 common	 attributes	 and	 problems.	 The	 concerted	 revitalization	
plan	that	meets	the	criteria	described	in	subclauses	(I)	‐	(IV)	of	this	clause:		

(I)	The	concerted	revitalization	plan	must	have	been	adopted	by	the	municipality	or	
county	in	which	the	Development	Site	is	located.		

(II)	The	problems	in	the	revitalization	area	must	be	 identified	through	a	process	 in	
which	affected	local	residents	had	an	opportunity	to	express	their	views	on	problems	
facing	the	area,	and	how	those	problems	should	be	addressed	and	prioritized.	These	
problems	may	include	the	following:		

(‐a‐)	long‐term	disinvestment,	such	as	significant	presence	of	residential	and/or	
commercial	 blight,	 streets	 infrastructure	 neglect	 such	 as	 inadequate	 drainage,	
and/or	sidewalks	in	significant	disrepair;		

(‐b‐)	 declining	 quality	 of	 life	 for	 area	 residents,	 such	 as	 high	 levels	 of	 violent	
crime,	property	crime,	gang	activity,	or	other	significant	criminal	matters	such	as	
the	manufacture	or	distribution	of	illegal	substances	or	overt	illegal	activities;	

(III)	Staff	will	 review	 the	 target	area	 for	presence	of	 the	problems	 identified	 in	 the	
plan	and	for	targeted	efforts	within	the	plan	to	address	those	problems.	In	addition,	
but	not	in	lieu	of,	such	a	plan	may	be	augmented	with	targeted	efforts	to	promote	a	
more	 vital	 local	 economy	 and	 a	 more	 desirable	 neighborhood,	 including	 but	 not	
limited	to:	

(‐a‐)	attracting	private	sector	development	of	housing	and/or	business;	

(‐b‐)	developing	health	care	facilities;	

(‐c‐)	providing	public	transportation;	

(‐d‐)	developing	significant	recreational	facilities;	and/or	

(‐e‐)	improving	under‐performing	schools.		

(IV)	The	adopted	plan	must	have	sufficient,	documented	and	committed	 funding	 to	
accomplish	 its	 purposes	 on	 its	 established	 timetable.	 This	 funding	must	 have	 been	
flowing	 in	 accordance	 with	 the	 plan,	 such	 that	 the	 problems	 identified	 within	 the	
plan	will	 have	been	 sufficiently	mitigated	 and	 addressed	prior	 to	 the	Development	
being	placed	into	service.		

	(ii)	Points	will	be	awarded	based	on:		

(I)	 Applications	will	 receive	 four	 (4)	 points	 for	 a	 letter	 from	 the	 appropriate	 local	
official	 providing	 documentation	 of	 measurable	 improvements	 within	 the	
revitalization	area	based	on	the	target	efforts	outlinedoutline	in	the	plan;	and	
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(II)	Applications	may	 receive	 (2)	points	 in	addition	 to	 those	under	 subclause	 (I)	of	
this	 clause	 if	 the	 Development	 is	 explicitly	 identified	 by	 the	 city	 or	 county	 as	
contributing	most	 significantly	 to	 the	 concerted	 revitalization	 efforts	 of	 the	 city	 or	
county	 (as	 applicable).	 A	 city	 or	 county	may	 only	 identify	 one	 single	Development	
during	 each	 Application	 Round	 for	 the	 additional	 points	 under	 this	 subclause.	 A	
resolution	 from	the	Governing	Body	of	 the	city	or	county	that	approved	the	plan	 is	
required	 to	be	 submitted	 in	 the	Application	 (this	 resolution	 is	not	 required	at	pre‐
application).	 If	multiple	 Applications	 submit	 resolutions	 under	 this	 subclause	 from	
the	same	Governing	Body,	none	of	the	Applications	shall	be	eligible	for	the	additional	
points.	A	city	or	county	may,	but	is	not	required,	to	identify	a	particular	Application	
as	contributing	most	significantly	to	concerted	revitalization	efforts.		

	(B)	For	Developments	located	in	a	Rural	Area.		

(i)	 The	 requirements	 for	 concerted	 revitalization	 in	 a	 Rural	 Area	 are	 distinct	 and	
separate	from	the	requirements	related	to	concerted	revitalization	in	an	Urban	Area	in	
that	 the	 requirements	 in	 a	 Rural	 Area	 relate	 primarily	 to	 growth	 and	 expansion	
indicators.	An	Application	may	qualify	for	up	to	four	(4)	points	if	the	city,	county,	state,	
or	 federal	 government	 has	 approved	 expansion	 of	 basic	 infrastructure	 or	 projects,	 as	
described	 in	 this	 paragraph.	 Approval	 cannot	 be	 conditioned	 upon	 the	 award	 of	 tax	
credits	 or	 on	 any	 other	 event	 (zoning,	 permitting,	 construction	 start	 of	 another	
development,	etc.)	not	directly	associated	with	the	particular	infrastructure	expansion.	
The	Applicant,	Related	Party,	or	seller	of	the	Development	Site	cannot	contribute	funds	
for	or	 finance	 the	project	or	 infrastructure,	except	 through	 the	normal	and	customary	
payment	 of	 property	 taxes,	 franchise	 taxes,	 sales	 taxes,	 impact	 fees	 and/or	 any	 other	
taxes	 or	 fees	 traditionally	 used	 to	 pay	 for	 or	 finance	 such	 infrastructure	 by	 cities,	
counties,	 state	 or	 federal	 governments	 or	 their	 related	 subsidiaries.	 The	 project	 or	
expansion	must	 have	 been	 completed	 no	more	 than	 twelve	 (12)	months	 prior	 to	 the	
beginning	of	the	Application	Acceptance	Period	or	have	been	approved	and	is	projected	
to	 be	 completed	 within	 twelve	 (12)	 months	 from	 the	 beginning	 of	 the	 Application	
Acceptance	 Period.	 An	 Application	 is	 eligible	 for	 two	 (2)	 points	 for	 one	 of	 the	 items	
described	in	subclauses	(I)	‐	(V)	of	this	clause	or	four	(4)	points	for	at	 least	two	(2)	of	
the	items	described	in	subclauses	(I)	‐	(V)	of	this	clause:		

(I)	 New	 paved	 roadway	 (may	 include	 paving	 an	 existing	 non‐paved	 road	 but	
excludes	 overlays	 or	 other	 limited	 improvements)	 or	 expansion	 of	 existing	 paved	
roadways	by	at	 least	 one	 lane	 (excluding	very	 limited	 improvements	 such	as	new	
turn	lanes	or	restriping),	in	which	a	portion	of	the	new	road	or	expansion	is	within	
one	half	(1/2)	mile	of	the	Development	Site;		

(II)	New	water	service	line	(or	new	extension)	of	at	least	500	feet,	in	which	a	portion	
of	the	new	line	is	within	one	half	(1/2)	mile	of	the	Development	Site;		

(III)	New	wastewater	service	line	(or	new	extension)	of	at	least	500	feet,	in	which	a	
portion	of	the	new	line	is	within	one	half	(1/2)	mile	of	the	Development	Site;		

(IV)	Construction	of	 a	new	 law	enforcement	or	 emergency	 services	 station	within	
one	 (1)	 mile	 of	 the	 Development	 Site	 that	 has	 a	 service	 area	 that	 includes	 the	
Development	Site;	and		
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(V)	Construction	of	a	new	hospital	or	expansion	of	an	existing	hospital's	capacity	by	
at	 least	 25	 percent	 within	 a	 five	 (5)	 mile	 radius	 of	 the	 Development	 Site	 and	
ambulance	 service	 to	 and	 from	 the	 hospital	 is	 available	 at	 the	 Development	 Site.	
Capacity	 is	defined	as	total	number	of	beds,	total	number	of	rooms	or	total	square	
footage	of	the	hospital.		

(ii)	To	qualify	under	clause	(i)	of	this	subparagraph,	the	Applicant	must	provide	a	letter	
from	a	 government	official	with	 specific	 knowledge	of	 the	project	 (or	 from	an	official	
with	a	private	utility	company,	if	applicable)	which	must	include:		

(I)	the	nature	and	scope	of	the	project;		

(II)	the	date	completed	or	projected	completion;		

(III)	source	of	funding	for	the	project;		

(IV)	proximity	to	the	Development	Site;	and		

(V)	the	date	of	any	applicable	city,	county,	state,	or	federal	approvals,	if	not	already	
completed.		

(e)	Criteria	promoting	the	efficient	use	of	limited	resources	and	applicant	accountability.		

(1)	 Financial	 Feasibility.	 (§2306.6710(b)(1)(A))	 An	 Application	 may	 qualify	 to	 receive	 a	
maximum	 of	 eighteen	 (18)	 points	 for	 this	 item.	 To	 qualify	 for	 points,	 a	 15‐year	 pro	 forma	
itemizing	all	projected	income	including	Unit	rental	rate	assumptions,	operating	expenses	and	
debt	 service,	 and	 specifying	 the	 underlying	 growth	 assumptions	 and	 reflecting	 a	 minimum	
must‐pay	 debt	 coverage	 ratio	 of	 1.15	 for	 each	 year	must	 be	 submitted.	 The	 pro	 forma	must	
include	the	signature	and	contact	information	evidencing	that	it	has	been	reviewed	and	found	
to	 be	 acceptable	 by	 an	 authorized	 representative	 of	 a	 proposed	 Third	 Party	 construction	 or	
permanent	 lender.	 In	 addition	 to	 the	 signed	 pro	 forma,	 a	 lender	 approval	 letter	 must	 be	
submitted.	 	 An	 acceptable	 form	 of	 lender	 approval	 letter	 may	 be	 obtained	 in	 the	 Uniform	
Multifamily	Application	Templates.	 	 If	the	letter	evidences	review	of	the	Development	alone	it	
will	 receive	 sixteen	 (16)	 points.	 If	 the	 letter	 evidences	 review	 of	 the	 Development	 and	 the	
Principals,	it	will	receive	eighteen	(18)	points.		

(2)	 Cost	 of	 Development	 per	 Square	 Foot.	 (§2306.6710(b)(1)(F);	 §42(m)(1)(C)(iii))	 An	
Application	may	qualify	to	receive	up	to	twelve	(12)	points	based	on	either	the	Building	Cost	or	
the	 Hard	 Costs	 per	 square	 foot	 of	 the	 proposed	 Development,	 as	 originally	 submitted	 in	 the	
Application.	For	purposes	of	this	paragraph,	Building	Costs	will	exclude	structured	parking	or	
commercial	 space	 that	 is	 not	 included	 in	 Eligible	 Basis,	 and	 Hard	 Costs	 will	 include	 general	
contractor	overhead,	profit,	and	general	requirements.	Structured	parking	or	commercial	space	
costs	 must	 be	 supported	 by	 a	 cost	 estimate	 from	 a	 Third	 Party	 General	 Contractor	 or	
subcontractor	with	experience	in	structured	parking	or	commercial	construction,	as	applicable.	
The	square	footage	used	will	be	the	Net	Rentable	Area	(NRA).	The	calculations	will	be	based	on	
the	cost	 listed	 in	 the	Development	Cost	Schedule	and	NRA	shown	in	 the	Rent	Schedule.	 If	 the	
proposed	Development	 is	 a	 Supportive	Housing	Development,	 the	NRA	will	 include	 common	
area	up	to	50	square	feet	per	Unit.	

(A)	A	high	cost	development	is	a	Development	that	meets	one	of	the	following	conditions:		
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(i)	the	Development	is	elevator	served,	meaning	it	is	either	a	Elderly	Development	with	
an	elevator	or	a	Development	with	one	or	more	buildings	any	of	which	have	elevators	
serving	four	or	more	floors;		

(ii)	the	Development	is	more	than	75	percent	single	family	design;		

(iii)	the	Development	is	Supportive	Housing;	or		

(iv)	 the	 Development	 Site	 qualifies	 for	 five	 (5)	 or	 seven	 (7)	 points	 under	 subsection	
(c)(4)	of	this	section,	related	to	Opportunity	Index,	and	is	located	in	an	Urban	Area.		

(B)	Applications	proposing	New	Construction	or	Reconstruction	will	be	eligible	for	twelve	
(12)	points	if	one	of	the	following	conditions	is	met:		

(i)	The	Building	Cost	per	square	foot	is	less	than	$70	per	square	foot;		

(ii)	 The	 Building	 Cost	 per	 square	 foot	 is	 less	 than	 $75	 per	 square	 foot,	 and	 the	
Development	meets	the	definition	of	a	high	cost	development;		

(iii)	The	Hard	Cost	per	square	foot	is	less	than	$90	per	square	foot;	or		

(iv)	 The	 Hard	 Cost	 per	 square	 foot	 is	 less	 than	 $100	 per	 square	 foot,	 and	 the	
Development	meets	the	definition	of	high	cost	development.		

(C)	Applications	proposing	New	Construction	or	Reconstruction	will	be	eligible	 for	eleven	
(11)	points	if	one	of	the	following	conditions	is	met:		

(i)	The	Building	Cost	per	square	foot	is	less	than	$75	per	square	foot;		

(ii)	 The	 Building	 Cost	 per	 square	 foot	 is	 less	 than	 $80	 per	 square	 foot,	 and	 the	
Development	meets	the	definition	of	a	high	cost	development;		

(iii)	The	Hard	Cost	per	square	foot	is	less	than	$95	per	square	foot;	or		

(iv)	 The	 Hard	 Cost	 per	 square	 foot	 is	 less	 than	 $105	 per	 square	 foot,	 and	 the	
Development	meets	the	definition	of	high	cost	development.		

(D)	Applications	proposing	New	Construction	or	Reconstruction	will	be	eligible	for	ten	(10)	
points	if	one	of	the	following	conditions	is	met:		

(i)	The	Building	Cost	is	less	than	$90	per	square	foot;	or		

(ii)	The	Hard	Cost	is	less	than	$110	per	square	foot.		

(E)	 Applications	 proposing	 Adaptive	 Reuse	 or	 Rehabilitation	 (excluding	 Reconstruction)	
will	be	eligible	for	points	if	one	of	the	following	conditions	is	met:		

(i)	Twelve	(12)	points	for	Applications	which	include	Hard	Costs	plus	acquisition	costs	
included	in	Eligible	Basis	that	are	less	than	$100	per	square	foot;		
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(ii)	Twelve	(12)	points	for	Applications	which	include	Hard	Costs	plus	acquisition	costs	
included	 in	Eligible	Basis	 that	are	 less	 than	$130	per	square	 foot,	 located	 in	an	Urban	
Area,	and	that	qualify	for	5	or	7	points	under	subsection	(c)(4)	of	this	section,	related	to	
Opportunity	Index;	or		

(iii)	Eleven	(11)	points	for	Applications	which	include	Hard	Costs	plus	acquisition	costs	
included	in	Eligible	Basis	that	are	less	than	$130	per	square	foot.		

(3)	Pre‐application	Participation.	(§2306.6704)	An	Application	may	qualify	to	receive	up	to	six	
(6)	 points	 provided	 a	 pre‐application	 was	 submitted	 during	 the	 Pre‐Application	 Acceptance	
Period.	Applications	 that	meet	 the	 requirements	described	 in	 subparagraphs	 (A)	 ‐	 (G)	of	 this	
paragraph	will	qualify	for	six	(6)	points:		

(A)	The	total	number	of	Units	does	not	 increase	by	more	than	ten	(10)	percent	 from	pre‐
application	to	Application;		

(B)	The	designation	of	the	proposed	Development	as	Rural	or	Urban	remains	the	same;		

(C)	The	proposed	Development	serves	the	same	Target	Population;		

(D)	The	pre‐application	 and	Application	are	participating	 in	 the	 same	 set‐asides	 (At‐Risk,	
USDA,	Non‐Profit,	and/or	Rural);		

(E)	The	Application	 final	 score	 (inclusive	of	only	 scoring	 items	 reflected	on	 the	 self	 score	
form)	 does	 not	 vary	 by	 more	 than	 six	 (6)	 points	 from	 what	 was	 reflected	 in	 the	 pre‐
application	self	score;		

(F)	 The	 Development	 Site	 at	 Application	 is	 at	 least	 in	 part	 the	 Development	 Site	 at	 pre‐
application,	and	the	census	tract	number	listed	at	pre‐application	is	the	same	at	Application;	
and		

(G)	The	pre‐application	met	all	applicable	requirements.		

(4)	Leveraging	of	Private,	State,	and	Federal	Resources.	(§2306.6725(a)(3))		

(A)	An	Application	may	qualify	to	receive	up	to	three	(3)	points	if	at	least	five	(5)	percent	of	
the	 total	 Units	 are	 restricted	 to	 serve	 households	 at	 or	 below	 30	 percent	 of	 AMGI	
(restrictions	 elected	 under	 other	 point	 items	 may	 count)	 and	 the	 Housing	 Tax	 Credit	
funding	request	for	the	proposed	Development	meet	one	of	the	levels	described	in	clauses	
(i)	‐	(iv)	of	this	subparagraph:		

(i)	 the	 Development	 leverages	 CDBG	 Disaster	 Recovery,	 HOPE	 VI,	 RAD,	 or	 Choice	
Neighborhoods	 funding	 and	 the	 Housing	 Tax	 Credit	 Funding	 Request	 is	 less	 than	 9	
percent	of	the	Total	Housing	Development	Cost	(3	points).	The	Application	must	include	
a	commitment	of	such	funding;	or		

(ii)	If	the	Housing	Tax	Credit	funding	request	is	less	than	8	percent	of	the	Total	Housing	
Development	Cost	(3	points);	or		
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(iii)	If	the	Housing	Tax	Credit	funding	request	is	less	than	9	percent	of	the	Total	Housing	
Development	Cost	(2	points);	or		

(iv)	 If	 the	 Housing	 Tax	 Credit	 funding	 request	 is	 less	 than	 10	 percent	 of	 the	 Total	
Housing	Development	Cost	(1	point).		

(B)	The	calculation	of	the	percentages	stated	in	subparagraph	(A)	of	this	paragraph	will	be	
based	strictly	on	the	figures	listed	in	the	Funding	Request	and	Development	Cost	Schedule.	
Should	staff	 issue	an	Administrative	Deficiency	that	requires	a	change	in	either	form,	then	
the	 calculation	 will	 be	 performed	 again	 and	 the	 score	 adjusted,	 as	 necessary.	 However,	
points	may	 not	 increase	 based	 on	 changes	 to	 the	 Application.	 In	 order	 to	 be	 eligible	 for	
points,	 no	 more	 than	 50	 percent	 of	 the	 developer	 fee	 can	 be	 deferred.	 Where	 costs	 or	
financing	change	after	completion	of	underwriting	or	award	(whichever	occurs	 later),	 the	
points	 attributed	 to	 an	Application	 under	 this	 scoring	 item	will	 not	 be	 reassessed	 unless	
there	is	clear	evidence	that	the	information	in	the	Application	was	intentionally	misleading	
or	incorrect.		

(5)	 Extended	 Affordability.	 (§§2306.6725(a)(5);	 2306.111(g)(3)(C);	 2306.185(a)(1)	 and	 (c);	
2306.6710(e)(2);	 and	42(m)(1)(B)(ii)(II))	 In	 accordance	with	 the	Code,	 each	Development	 is	
required	 to	maintain	 its	 affordability	 for	 a	15‐year	Compliance	Period	 and,	 subject	 to	 certain	
exceptions,	 an	 additional	 15‐year	 Extended	 Use	 Period.	 Development	 Owners	 that	 agree	 to	
extend	 the	Affordability	 Period	 for	 a	Development	 to	 thirty‐five	 (35)	 years	 total	may	 receive	
two	(2)	points.		

(6)	Historic	Preservation.	(§2306.6725(a)(5))	Except	for	Developments	that	qualify	for	one	(1)	
or	three	(3)	points	under	Educational	Excellence	§11.9	(c)(5),	aAn	Application	that	has	received	
a	 letter	 from	 the	Texas	Historical	 Commission	determining	preliminary	 eligibility	 for	historic	
(rehabilitation)	 tax	 credits	 and	 is	 proposing	 the	 use	 of	 historic	 (rehabilitation)	 tax	 credits	
(whether	 federal	 or	 state	 credits)	 may	 qualify	 to	 receive	 five	 (5)	 points.	 Developments	 that	
qualify	 for	 one	 (1)	 or	 three	 (3)	 points	 under	 Educational	 Excellence	 §11.9	 (c)(5)	 that	 has	
received	a	 letter	from	the	Texas	Historical	Commission	determining	preliminary	eligibility	for	
historic	 (rehabilitation)	 tax	 credits	 and	 is	 proposing	 the	 use	 of	 historic	 (rehabilitation)	 tax	
credits	 (whether	 federal	 or	 state	 credits)	 may	 qualify	 to	 receive	 three	 (3)	 points.	 At	 least	
seventy‐five	percent	of	the	residential	units	shall	reside	within	the	Certified	Historic	Structure	
and	the	Development	must	reasonably	be	expected	to	qualify	to	receive	and	document	receipt	
of	 historic	 tax	 credits	 by	 issuance	 of	 Forms	 8609.	 The	 Application	 must	 include	 either	
documentation	from	the	Texas	Historical	Commission	that	the	property	is	currently	a	Certified	
Historic	 Structure,	 or	documentation	determining	preliminary	eligibility	 for	Certified	Historic	
Structure	status.			

(7)	Right	of	First	Refusal.	(§2306.6725(b)(1);	§42(m)(1)(C)(viii))	An	Application	may	qualify	to	
receive	(1	point)	 for	Development	Owners	that	will	agree	to	provide	a	right	of	 first	refusal	 to	
purchase	the	Development	upon	or	following	the	end	of	the	Compliance	Period	in	accordance	
with	Texas	Government	Code,	§2306.6726	and	the	Department's	rules	including	§10.407	of	this	
title	(relating	to	Right	of	First	Refusal)	and	§10.408	of	this	title	(relating	to	Qualified	Contract	
Requirements).		

(8)	 Funding	 Request	 Amount.	 An	 Application	 may	 qualify	 to	 receive	 one	 (1)	 point	 if	 the	
Application	 reflects	 a	 Funding	 Request	 of	 Housing	 Tax	 Credits,	 as	 identified	 in	 the	 original	
Application	submission,	of	no	more	than	100%	of	the	amount	available	within	the	sub‐region	or	
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set‐aside	 as	 determined	 by	 the	 application	 of	 the	 regional	 allocation	 formula	 on	 or	 before	
December	1,	2015.		

(f)	Point	Adjustments.		

Staff	will	recommend	to	the	Board	and	the	Board	may	make	a	deduction	of	up	to	five	(5)	points	for	
any	 of	 the	 items	 listed	 in	 paragraph	 (1)	 of	 this	 subsection,	 unless	 the	 person	 approving	 the	
extension	(the	Board	or	Executive	Director,	as	applicable)	makes	an	affirmative	finding	setting	forth	
that	the	facts	which	gave	rise	to	the	need	for	the	extension	were	beyond	the	reasonable	control	of	
the	Applicant	and	could	not	have	been	reasonably	anticipated.	Any	such	matter	to	be	presented	for	
final	 determination	 of	 deduction	 by	 the	 Board	must	 include	 notice	 from	 the	 Department	 to	 the	
affected	party	not	less	than	fourteen	(14)	days	prior	to	the	scheduled	Board	meeting.	The	Executive	
Director	may,	but	is	not	required,	to	issue	a	formal	notice	after	disclosure	if	it	is	determined	that	the	
matter	does	not	warrant	point	deductions.	(§2306.6710(b)(2))		

(1)	If	the	Applicant	or	Affiliate	failed	to	meet	the	original	Carryover	submission	or	10	percent	
Test	 deadline(s)	 or	has	 requested	 an	 extension	of	 the	Carryover	 submission	deadline,	 the	10	
percent	Test	deadline	(relating	to	either	submission	or	expenditure).		

(2)	If	the	Developer	or	Principal	of	the	Applicant	violates	the	Adherence	to	Obligations.		

(3)	Any	deductions	assessed	by	the	Board	for	paragraph	(1)	or	(2)	of	this	subsection	based	on	a	
Housing	Tax	Credit	Commitment	from	the	preceding	Application	Round	will	be	attributable	to	
the	Applicant	or	Affiliate	of	an	Application	submitted	in	the	current	Application	Round.		

§11.10.	Third	Party	Request	for	Administrative	Deficiency	for	Competitive	HTC	Applications.		

The	 purpose	 of	 the	 Third	 Party	 Request	 for	 Administrative	 Deficiency	 process	 is	 to	 allow	 an	
unrelated	 person	 or	 entity	 to	 bring	 new,	 material	 information	 about	 an	 Application	 to	 staff’s	
attention.	 Such	 Person	may	 request	 the	 staff	 to	 consider	 whether	 a	 matter	 in	 an	 Application	 in	
which	the	Person	has	no	involvement	should	be	the	subject	of	an	Administrative	Deficiency.		Staff	
will	consider	the	request	and	proceed	as	it	deems	appropriate	under	the	applicable	rules	including,	
if	the	Application	in	question	is	determined	by	staff	to	not	be	a	priority	Application,	not	reviewing	
the	 matter	 further.	 As	 a	 practical	 consideration,	 the	 Department	 expects	 that	 such	 requests	 be	
received	by	 June	1.	Requests	made	after	this	date	may	not	be	reviewed	by	staff.	Requestors	must	
provide,	at	the	time	of	filing	the	challenge,	all	briefings,	documentation,	and	other	information	that	
the	 requestor	 offers	 in	 support	 of	 the	 deficiency.	 Requestors	 must	 provide	 sufficient	 credible	
evidence	that,	if	confirmed,	would	substantiate	the	deficiency	request.	Assertions	not	accompanied	
by	supporting	documentation	susceptible	to	confirmation	will	not	be	considered.	
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City of Austin
302 West 2nd Street • Suite 2148
Austin, TX 78701
P.O. Box 1088
Austin, TX 78767
Voice (512) 978-2106 • Fax (512) 978-2116

October 7, 2015

Ms. Teresa Morales
Texas Department of Housing and Community Affairs
P.O. Box 13941
Austin, TX 78711-3941

RE: PUBLIC COMMENT FOR PROPOSED TDHCA RULES FOR 9% COMPETETIVE 2016 QUALIFIED
ALLOCATION PLAN AWARDING FEDERAL TAX CREDITS FOR LOW-INCOME HOUSING

Dear Ms. Morales:

Please accept this letter, and its attachment, as my public comment relative to the Texas Department of
Housing and Community Affairs’ 9% competitive 2016 Qualified Allocation Plan (QAP) for the awarding of
Federal tax credits for the construction of low-income housing.

Having delved into this issue, I have come to the conclusion that there is a systemic bias that heavily favors
the awarding of these Federal tax credits for the construction of low-income housing in local communities which
oppose such developments. My recommended reforms would help to ‘level the playing field”.

The attached document takes its text directly from the TDHCA’s proposed 2016 Draft QAP to be found on
the agency’s website at: http://www. tdhca.state. tx. us/public-comment. htm

The attached document recommends various changes to the 2016 Draft QAP with suggested new wording
appearing in red font with underline and with suggested deletions of existing wording appearing in blue font
between brackets and with strike-through.

I thank the TDHCA for its thoughtful consideration of these recommended changes to its 2016 Draft QAP.

Sincerely,

Don Zimmerman
City Councilman
District 6

Attachment

DZ:gdw

The Citj of Aastin is committed to compliance with the Americans with Disabilities Act.
Reasonable modifications and equal access to communications will be provided sipon request.



Input from Austin City Councilman Don Zimmerman relative to the scoring process used by the
Texas Department of Housing and Community Affairs (TDHCA) in evaluating whether to award
federal tax credits for the construction of low-income housing for the agency’s Housing Tax Credit
(HTC) 9% competitive 2016 Qualified Allocation Plan (QAP).

The following are taken directly from TDHCA’s proposed draft 2016 Housing Tax Credit Qualified
Allocation Plan, to be found in § 11.9 (d) thereof:

For a Proposed Application or Development within a Municipality

(p.

23)—

“(A) Within a municipality, the Application will receive or sustain:

(i) seventeen (17) points for a resolution from the Governing Body of that municipality
expressly setting forth that the municipality supports the Application or Development;
[of]

(ii) a deduction of seventeen (17) points for a resolution from the Governing Body of that
municipality expressly setting forth that the municipality opposes the Application or
Development[j-of

fourteen (14) points for a resolution from the Governing Body of that municipality
exprss1y setting forth that the municipality has no objection to the Application or
Development];

(iii) if the Governing Body of that municipality elects its members from single-member
districts, an addition often (10) points for a letter of support from that particular member
of the Governing Body who represents the district which includes the territory covered in
the Application or Development; or

(iv) if the Governing Body of that municipality elects its members from single-member
districts, a deduction of ten (10) points for a letter of opposition from that partictilar
member of the Governing Body who represents the district which includes the terrftry
covered in the Application or Development.”

• For a Proposed Application or Development within the Extraterritorial Jurisdiction of a
Municipality (p. 23-24)—

“(B) Within the extraterritorial jurisdiction of a municipality, the Application shall [+*y]
receive or lose points under clause (i) or (ii) of this subparagraph and under clause (iii) or
(iv) of this subparagraph as indicated:

(i) eight and one-half (8.5) points for a resolution from the Governing Body of that
municipality expressly setting forth that the municipality supports the Application or
Development; or

(ii) a deducation of eight and one-half (8.5) points for a resoltition from the Governing
Body of that municipality expressly setting forth that the municipality opposes the
Application or Development; or
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[seven (7) points for a resolution from the Governing Body of that municipality expressly
setting forth that the municipality has no objection to the Application or Development:
a4]

(iii) eight and one-half (8.5) points for a resolution from the Governing Body of that
county expressly setting forth that the county supports the Application or Development;
or

(iv) a deducation of eight and one-half (8.5) points for a resolution from the Governing
Body of that county expressly setting forth that the county opposes the Application or
Development

[seven (7) points for a resolution from the Governing Body of that county expressly
setting forth that the rnnntv has no objection to the Application or Development].”

For a Proposed Application or Development within a County but not within a City or within a
City’s Extraterritorial Jurisdiction (p. 24)—

“(C) Within a county and not within a municipality or the extraterritorial jurisdiction of a
municipality, an Application or Development shall receive or sustain:

(i) seventeen (17) points for a resolution from the Governing Body of that county
expressly setting forth that the county supports the Application or Development; or

(ii) a deduction of (17) points for a resolution t’roin the Governing Body of that county
expressly setting forth that the county opposes the Application or Development

[fourteen (14) points for a resolution from the Governing Body of that county expressly
setting forth that the county has no objection to the Application or Development].”

• For Point Values for “Quantifiable Community Participation” (Neighborhood Organizations and
Home Owner Associations) (p. 24-26)—

“(4) Quantifiable Community Participation (2306.6710(b)(1)(I); §2306.6725(a)(2)) An
Application shall [iay] qualify to receive, or have deducted, as aporpj. eight (8) [fee
up to nine (9)] points for written statements from a Neighborhood Organization ora
Home Owner Association (as established by Texas Property Code. Title II. Chapter 209.
known as the ‘Texas Residential Property Owners Act’. In order for the statement to
qualify for review, the Neighborhood Organization or Home Owner Association must
have been in existence prior to the Pre-Application Final Delivery Date, and its
boundaries must contain the Development Site or be within one linear mile from an edge
of the Development’s boundary to an edge of a Neighborhood Organization’s—or Home
Owner Association’s—boundary. In addition, the Neighborhood Organization or Home
Owner Association must be on record with the state (includes the Department) or county
in which the Development Site is located. Neighborhood Organizations may request to
be on record with the Department for the current Application Round [with the
Department] by submitting documentation (such as evidence of board meetings, bylaws,
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etc.) not later than 30 days prior to the Full Application Delivery Date. Once a letter is
submitted to the Department it may not be changed or withdrawn. The written statement
must meet all of the requirements in subparagraph (A) of this paragraph.

(A) Statement Requirements. If an organization cannot make the following affirmative
certifications or statements then the organization will not be considered a Neighborhood
Organization for purposes of this paragraph.

(1) the Neighborhood Organization’s—or Home Owner Association’s—name, a written
description and map of the organization’s boundaries, signatures and contact information
(phone, email and mailing address) of at least two individual members with authority to
sign on behalf of the organization or association;

(ii) certification that the boundaries of the Neighborhood Organization, or Home Owner
Association, contain the Development Site—or be within one linear mile from an edge of
the Development Site’s boundary to an edge of a Neighborhood Organization’s or Home
Owner Association’s boundary—and that the Neighborhood Organization or Home
Owner Association meets the definition pursuant to Texas Government Code
§2306.004(23-a) and includes at least two separate residential households;

(iii) certification that no person required to be listed in accordance with Texas
Government Code, §2306.6707 with respect to the Development to which the
Application requiring their listing relates participated in any way in the deliberations of
the Neighborhood Organization. or Home Owner Association, including any votes taken;

(iv) certification that at least 80 percent of the current membership of the Neighborhood
Organization. or Home Owner Association, consists of persons residing or owning real
property within the boundaries of the Neighborhood Organization or Home Owner
Association; and

(v) an explicit expression of support or [] opposition[, or neutrality].

(B) Technical Assistance. For purposes of this section, if and only if there is no
Neighborhood Organization already in existence or on record, the Applicant,
Development Owner, or Developer is allowed to provide technical assistance in the
creation of and/or placing on record of a Neighborhood Organization. Technical
assistance is limited to:

(i) the usage of a facsimile, copy machine/copying, email and accommodations at public
meetings;

(ii) assistance in completing the Quantifiable Community Participation (QCP)
Neighborhood Information Packet, providing boundary maps and assisting in the
Administrative Deficiency process; and

(iii) presentation of information and response to questions at duly held meetings where
such matter is considered.

(C) Point Values for Quantifiable Community Participation. An Application may receive
or lose points based on the values in clauses (i) — (vi) of this subparagraph. Points will
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not be cumulative. Where more than one written statement is received for or against an
Application, the average of all statements received in accordance with this subparagraph
will be assessed and awarded.

(i) [nine (9) points for explicit support from a Neighborhood Organization that, during at
least one of the three prior Application Rounds, provided a written statement that
qualified as Quantifiable Community Participation opposing any Competitive Housing
Tax Credit Application and whose boundaries remain unchanged;

4ii4] eight (8) points for explicitly stated support from a Neighborhood Organization
Home Owner Association; or

(ii) a deduction of eight (8) points for explicitly stated opposition from a Neiuhborhood
Organization or Home Owner Association

[(iii) six (6) points for explicit neutrality from a Neighborhood Organization that, during
at least one of the three prior Application Rounds provided a written statement, that
qualified as Quantifiable Community Participation opposing any Competitive Housing
Tax Credit Application and whose boundaries remain unchanged.

(iv) four (4) points for statements of neutrality from a Neighborhood Organization or
statements not explicitly stating support or opposition, or an existing Neighborhood
Organization provides no statement of either support, opposition or neutrality, which will
be viewed as the equivalent of neutrality or lack of objection;

(v) four (1) points for areas v,here no Neighborhood Organization is in existence,
equating to neutrality or lack of objection, or where the Neighborhood Organization did
not meet the explicit requirements of this section; or

(‘,‘i)
subsectioni .“

For Point Values for Support or Opposition from a State Representative (p. 26-27)—

“(5) Community Support from State Representative. (23O6.671O(b)(1)(I);
§2306.6725(a)(2)) Applications shall [may] receive [up to] eight (8) points or have
deducted [ap4e] eight (8) points for this scoring item. To qualify under this paragraph,
letters must be on the State Representative’s letterhead, be signed by the State
Representative, identify the specific Development and clearly express [state] support for.
or opposition to the specific Development. This documentation will be accepted with
the Application or through delivery to the Department from the Applicant or the State
Representative and must be submitted no later than the Final Input from Elected Officials
Delivery Date as identified in § 11.2 of this chapter. Once a letter is submitted to the
Department it may not be changed or withdrawn. Therefore, it is encouraged that letters
not be submitted well in advance of the specified deadline in order to facilitate
consideration of all constituent comment and other relevant input on the proposed
Development. State Representatives to be considered are those in office at the time the
letter is submitted and whose district boundaries include the Development Site. Neutral
letters or letters that do not specifically refer to the Development or which fail to

zero (0) points for statements of opposition meeting the requirements of this
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specifically express support or opposition will receive zero (0) points. A letter that does
not directly express support but expresses it indirectly by inference (e.g., ‘the local
jurisdiction supports the Development and I support the local jurisdiction’) will be treated
as a neutral Letter.”

For Point Values for “Input from Civic and Community Organizations” (p. 27)—

“(6) Input from Civic and Community Organizations. (2306.6725(a)(2)) Where, at the
time of Application, the Development Site does not fall within the boundaries of any
qualifying Neighborhood Organization or Home Owner Association—or be within one
linear mile from an edge of the Development’s boundary to an edge of a qualifying
Neighborhood Oruanization or Home Owner Assocation—[]then, in order to ascertain if
there is community support or opposition, an Application shall [may] receive [up-to] four
(4) points for letters that qualify for points under subparagraphs (A), (B), and/or (C) of
this paragraph. Four [No more than four] (4) points will be awarded for letters in
iport. or deducted for letters in opposition, as applicable, under this point item under
any circumstances. All letters must be submitted within the Application. Once a letter is
submitted to the Department it may not be changed or withdrawn. [Should an Applicant
elect this option and the Application rcceives kttcrs in opposition, then one (1) point will
be subtracted from the score under this paragraph for each letter in opposition, provided
that the letter is from an organization that would othervise qualify under this paragraph.
However, at no time will the Application receive a score lower than zero (0) for this

(A) An Application shall [may] receive two (2) points for each letter of support. and shall
have deducted two (2) points for each letter of opposition, submitted from a community
or civic organization that serves the community in which the Development Site is located.
Letters of support or opposition must identify the specific Development and must express
[&tate] support of. or oppjijon to. the specific Development at the proposed location.
To qualify, the organization must be qualified as tax exempt and have as a primary (not
ancillary or secondary) purpose the overall betterment, development, or improvement of
the community as a whole or of a major aspect of the community such as improvement of
schools, fire protection, law enforcement, city-wide transit, flood mitigation, or the like.
The community or civic organization must provide evidence of its tax exempt status and
its existence and participation in the community in which the Development Site is located
including, but not limited to, a listing of services and/or members, brochures, annual
reports, etc. Letters of support or opposition from organizations that cannot provide
reasonable evidence that they are active in the area that includes the location of the
Development Site will not be awarded points or have points deducted, as the case might
be. For purposes of this subparagraph, community and civic organizations do not include
neighborhood organizations, governmental entities (excluding Special Management
Districts), or taxing entities.

(B) An Application shail [may] receive two (2) points for a letter of support. and shall
have deducted two (2) points for a letter of opposition from a property owners association
created for a master planned community whose boundaries include the Development Site
and that does not meet the requirements of a Neighborhood Organization for the purpose
of awarding points under paragraph (4) of this subsection.
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(C) An Application 11 [may] receive two (2) points for a letter of support. and shall
have deducted two (2) points for a letter of opposition from a Special Management
District whose boundaries, as of the Full Application Delivery Date as identified in § 11.2
of this chapter (relating to Program Calendar for Competitive Housing Tax Credits),
include the Development Site.”
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Proposed Section 811 Alternative Incentive for TAAHP consideration 

TAAHP presents this alternative incentive for consideration of membership and possible 
presentation to TDHCA.  It is a blend of the 2015 scoring incentive and other incentives. 

 Prong 1: Revert to 2015 QAP language for 9% HTC AND include 4% HTC development 
participation in Section 811 Program - This way both programs are participating in 
furthering 811 Program 

For the 4% HTC developments - include a threshold item that requires commitment of Section 
811 PRAC units in the proposed development, or existing 4% HTC developments, utilizing a 
tiered approach as follows: Developments with 100 units or less, applicant must commit 10 units 
to the Section 811 PRAC program; Developments with 101-200 units, applicant must commit at 
least 20 units to the Section 811 PRAC program; Developments with 201 units or more, 
applicant must commit 30 units to the Section 811 Program.  Applicants may commit less units, 
if the Integrated Housing Rule (10 TAC Section 1.15) or Section 811 PRAC Program guidelines 
and requirements limits the Development to fewer than the required number of units. 

The Development must not be an Elderly Limitation Development or Supportive Housing; 

The Development has units available to be committed to the Section 811 PRAC Program, 
meaning those units do not have any other sources of project-based rental or long-term 
operating assistance within 6 months of receiving Section 811 assistance and cannot have an 
existing restriction for persons with disabilities; 

The Developments must be located in the Urban areas of one of the following: Austin-Round 
Rock MSA, Brownsville-Harlingen MSA, Dallas-Ft. Worth-Arlington MSA, El Paso MSA, 
Houston-The Woodlands-Sugar Land MSA, McAllen-Edinburg-Mission MSA or San Antonio-
New Braunfels MSA; 

The Development Site must not be located in the mapped 500-year floodplain or in the 100-year 
floodplain.  

 Prong 2: Incentives for Committing Section 811 Units in Existing Developments - 
Outside of Scoring Criteria 

Applicants may receive one of the following incentives for placing at least 10 Section 811 PRAC 

units in their existing developments: 

1. Increased Developer Fee.  Applicants may receive up to an additional 5% in Developer 
Fee to what is prescribed in 10.302(d)(7) 

2. Decrease Extended Use Period.  Applicants may reduce their Extended Use Period by 
up to five (5) years.  Extended Use Periods cannot be less than the federally mandated 
30 years.  

We may also want to consider language in the stand alone Section 811 NOFA, rather than 

include this in a rule.  Perhaps this will help with the "logical outgrowth" rule theory.  The idea 

here is to utilize the incentives to work for a specific existing development, of Applicant's 
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choosing, that can benefit from one of these incentives.  Language included for NOFA could be 

as follows: 

NOFA - Should an applicant receive a Housing Tax Credit award, there will be favorable 
considerations made by staff recommending LURA amendments in existing 
Developments chosen by the Applicant. LURA amendments incentives are as follows: 

1. Decrease Extended Use Period by up to five (5) years; 
2. Reduction in restricted units, during Extended Use Period - work outs to reduce 

compliance issues.   
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October 13, 2015 
 
 
 
Board of Directors 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, Texas 78701 
 
Dear Chairman Oxer & Members of the Board: 
 
On behalf of the Texas Affiliation of Affordable Housing Providers (TAAHP), we would 
like to submit several recommendations for modifications to the 2016 Multifamily Program 
Rules, as well as the Qualified Allocation Plan (QAP), the Underwriting and Loan Policy, 
and the Post Award and Asset Management Requirements that are currently subject to 
public comment.  TAAHP has more than 300 members including affordable housing 
professionals active in the development, ownership and management of affordable 
housing in the State of Texas.  
 
It is TAAHP’s policy to submit only recommendations that represent consensus opinions 
from the membership.  Please note that there are several important provisions of the 
QAP that are not addressed in these consensus comments because the diverse TAAHP 
Membership has different views on the best ways to address those issues.  TAAHP 
Members will be raising those issues for which there is no consensus individually.  
TAAHP’s recommendations were developed at a meeting with the TAAHP Membership 
on October 1, 2015 in response to the rules approved for public comment by the TDHCA 
Governing Board on September 11, 2015. 
 
Please note that while the following recommendations are numerous due to the large and 
diverse membership, there are several issues that generated significant amount of 
discussion among the TAAHP membership.  I highlight those three issues here, in an 
effort to emphasize their importance to our membership and encourage TDHCA staff to 
give them serious consideration. 
 

1. Reducing concentration.  Under the current rules, applicants are often competing 
for sites within the same census tracts, which often results in developers paying 
a premium for land that is not necessarily the best real estate in terms of 
connectivity to amenities and services.  Adding concepts like “same type 
development” to the tie breaker and to the underserved point category and 
adding more tiering in terms of educational excellence are efforts to open up new 
census tracts to the competition. 

2. Clarifying the competitive process.  There are several new concepts in the QAP 
that are very vague in terms of how they will be applied.  One example is the new 
category in the underserved point category for job growth.  Another example is 
the new point category for applicants depending on whether the portfolios are 
characterized as either Category 1, 2, 3 or 4.  There is a great deal of confusion 
as to which categories apply and the TAAHP membership requests clear 
guidance in order to make informed decisions in terms of the competition. 

3. The Section 811 Program.  TAAHP is opposed to the new one point advantage 
for placing Section 811 voucher holders in existing properties.  We understand 
that TDHCA wants to house 811 voucher holders as soon as possible, but this 
provision reduces program participants’ flexibility in doing so and, as drafted, only 
benefit a handful of program participants.  As an example, one TAAHP member  
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with more than 25 properties with approximately 2,000 units has only one existing property 
that would qualify.  Under this new rule, this applicant is now forced for point reasons to 
reserve this property for the 2016 round instead of using it to house the 811 voucher 
holders as committed under the 2015 rules.  This result is the exact opposite of what 
TDHCA is trying to achieve.  Please note that TAAHP has formed a sub-committee that 
has come up with alternative incentives for TDHCA staff to consider.  We will be submitting 
those recommendations under separate cover. 

 
With those comments as an introduction, please consider the following recommendations with 
regard to specific provisions of the rules: 
 
Subchapter A – Definitions 
 
Section 10.3(47) Elderly Development 
 
TAAHP requests further clarification on why these new definitions are necessary. 
 
Justification:  There is general concern amongst the membership about the new Elderly 
Development Definition because most cities and other government funders are very sensitive to 
these definitions.  An effort to further define these terms might lead to greater conflicts between 
programs. 
 
Section 10.3 Placed in Service 
 
TAAHP requests that a definition of Placed in Service be added and that the definition be 
consistent with the Internal Revenue Code Section 42 provision, which allows a building to be 
counted as “Placed In Service” if only one unit in the building has received a certificate of 
occupancy.  TAAHP also requests the TDHCA’s carryover documentation be changed so that the 
language regarding Placed in Service is consistent with the Internal Revenue Code. 
 
Justification:  TDHCA’s policy on placed in service should be consistent with the federal regulation.   
 
Subchapter B – Site and Development Requirements and Restrictions 
 
Section 10.101(a)(2)(c) Mandatory Community Assets 
 
TAAHP requests that churches or places of religious worship be reinstated as a Mandatory 
Community Asset. 
 
Justification: Churches are a public service to the surrounding communities.  These institutions not 
only provide support for the spiritual and emotional needs and health of its members in the 
community, but also provide a myriad of supportive public services to the community.  Such 
services include day care, meals on wheels, counseling, food pantries, immigration and free legal 
clinics, seminars on health and finances and emergency funds for items such as rent, utilities, 
medical expenses or car repairs.   
 
Subchapter B – Site and Development Requirements and Restrictions 
 
Section 10.101(a)(4)(B) Undesirable Neighborhood Characteristics. 
 
TAAHP requests the following changes to this section regarding incidents of violent crime: 
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(ii)  The Development Site is located in a census tract or within 1000 feet of a census tract in an 
Urban Area and the rate of Part I violent crimes for the police beat as reported by the local police 
department is greater than 18 per 1,000 persons (annually) or as reported on 
neighborhoodscout.com.”  
 
Justification:  Because neighborhoodscout.com provides inconsistent results, applicants should 
have the option of obtaining statistics directly from the police department.  In those cases where 
obtaining statistics directly from the police department is difficult, neighborhoodscout.com can 
serve as the source.  This either/or approach provides much needed flexibility for the applicant in 
obtaining the relevant information. 
 
TAAHP also requests that TAAHP requests that the following section regarding blighted structures 
be deleted: 
 
(iii)  The Development Site is located within 1,000 feet of any census tract of multiple vacant 
structures visible from the street, which have fallen into such significant disrepair, overgrowth, 
and/or vandalism, that they would commonly be regarded as blighted or abandoned. 
 
Justification:  This concept of “blight” is too subjective to administer in a consistent way.   
 
TAAHP also requests that this subparagraph regarding schools that have not Met Standard be 
deleted:  
 
(iv) The Development Site is located within the attendance zones of an elementary school, a 
middle school and a high school that does not have a Met Standard rating by the Texas Education 
Agency. In districts with district-wide enrollment or choice districts an Applicant shall use the rating 
of the closest elementary, middle and high school, respectively, which may possibly be attended by 
the tenants in determining whether or not disclosure is required. The applicable school rating will 
be the 2015 accountability rating assigned by the Texas Education Agency. School ratings will be 
determined by the school number, so that in the case where a new school is formed or named or 
consolidated with another school but is considered to have the same number that rating will be 
used. A school that has never been rated by the Texas Education Agency will use the district 
rating. If a school is configured to serve grades that do not align with the Texas Education Agency's 
conventions for defining elementary schools (typically grades K-5 or K-6), middle schools (typically 
grades 6-8 or 7-8) and high schools (typically grades 9-12), the school will be considered to have 
the lower of the ratings of the schools that would be combined to meet those conventions. In 
determining the ratings for all three levels of schools, ratings for all grades K-12 must be included, 
meaning that two or more schools' ratings may be combined. For example, in the case of an 
elementary school which serves grades K-4 and an intermediate school that serves grades 5-6, the 
elementary school rating will be the lower of those two schools' ratings. Also, in the case of a 9th 
grade center and a high school that serves grades 10-12, the high school rating will be considered 
the lower of those two schools' ratings. Sixth grade centers will be considered as part of the middle 
school rating. Development Sites subject to an Elderly Limitation is considered exempt and does 
not have to disclose the presence of this characteristic. 
 
Justification:  Because certain school districts in the larger urban areas struggle to meet the new 
standards, because they are indeed new standards, this section serves to redline large swathes of 
major metropolitan areas.  While the inference of undesirable neighborhood characteristics is 
rebuttable, this rule will cause additional administrative burden both for the program participants 
and the program staff. 
 
 

http://cp.mcafee.com/d/FZsS81MscCQm64PhO-yCUUrKrjhhsd7bOrxEVsdFEEK6zBVBNBwSCyyUqenAT3hOYrjhh7nvd7a9EVKr4txa7Q1i2KHHr2nQVsSwHGWSMBZendFKn88TsvW_ensvvjvWZOWtTSehjKesusjWyaqRQRrIIsG7DR8OJMddECQPt-hus7nhjsuudTdw0Uv8yj8lyjHl2BGJPVsThnoBq0GRtDidqvOVJ5AsYCr5M5id40c-h4CgH4DmG1Ew6blrCq83h0KHY9CSkjp6uC
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Section 10.101(a)(4)(E) Undesirable Neighborhood Characteristics. 
 
TAAHP requests the following changes to this section: 
 
(iii)  The Development is necessary to enable a state, a participating jurisdiction or an entitlement 
community to comply with its obligation to affirmatively further fair housing, a HUD-approved 
Conciliation Agreement, or a final and non-appealable court order consistent with fair housing 
planning documents, such as an Analysis of Impediments or Assessment of Fair Housing, and with 
planning documents such as the city’s or county’s HUD consolidated plan. 
 
Justification:  Larger cities, like the City of Houston, will not legally be able to provide letters stating 
that “the Development is necessary to comply with its obligation to affirmatively further fair 
housing.”  This statement is too broad and too open to legal interpretation.  Instead, cities will be 
more comfortable confirming compliance with their planning documents. 
 
Section 10.101(a)(5) Common Amenities, Section 10.101(6) Unit Requirements, Section 10.101(7) 
Tenant Services 
 
TAAHP request that the timeframe be restored to Compliance Period instead of Extended Use 
Period.   
 
Justification:  Extending program participants’ obligations in these respects past the compliance 
period is inconsistent with TDHCA’s current policy which correctly commits limited state resources 
to confirming compliance during the compliance period.  Extending this type of compliance through 
the extended use period will create further administrative burden, both for the program participants 
and the program staff. 
 
Section 10.101(b)(4) Mandatory Development Amenities  
 
TAAHP requests the following changes to this section: 
 
(L)  All units must have central heating and air-conditioning (Packaged Terminal Air Conditioners 
meet this requirement for SRO or Efficiency Units and for all units in Rehabilitation properties 
where the units were heated and cooled with Packaged Terminal Air Conditioners prior to the 
Rehabilitation)  
 
Justification:  Modern PTAC units are energy and cost efficient, and older existing buildings 
typically don’t have the plate height to allow for both central air and a reasonable ceiling height. 
 
Subchapter C:  Application Submission Requirements, Ineligibility Criteria, Board Decisions 
and Waiver of Rules for Applications 
 
Section 10.204(14) Non-Profit Ownership 
 
TAAHP requests deletion of the following paragraph: 
 
(C)  For all Application.  Any Applicant proposing a Development with a property tax exemption 
must include an attorney statement and documentation supporting the amount, basis for 
qualification, and the reasonableness of achieving the exemption under the Property Tax Code.  A 
proposed Payment in Lieu of Tax (“PILOT” agreement must be documented as being reasonably 
achieved.” 
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Justification:  This adds unnecessary costs to the preparation of an application.  Applicants relying 
on a property tax exemption should do so at their own risk. 
 
 
 
Qualified Allocation Plan 
 
Section 11.4(b) Maximum Request Limit 
 
TAAHP requests a new limit for USDA applications of $750,000. 
 
Justification:  Most USDA developments are small so a $750,000 cap is appropriate. 
 
Section 11.4(c) Tax Credit Requests and Award Limits 
 
TAAHP requests the following paragraph 2 be deleted in its entirety: 
 
(2)  The Development is located in a Small Area Difficult Development Area (SADDA) (based on 
Small Area Fair Market Rents (FMR’s) as determined by the Secretary of HUD) that has high 
construction, land and utility costs relative to the AMGI.  For Tax Exempt Bond Developments, as a 
general rule, an SADDA designative would have to coincide with the program year the Certificate of 
Reservation is issued in order for the Department to apply the 30 percent boost in its underwriting 
evaluation.  Applicant must submit a copy of the SADDA map that clearly shows the proposed 
Development is located within the boundaries of a SADDA. 
 
Justification:  The Internal Revenue Code allows the 30% boost in DDAs designation to be 
extended up to 365 days by allowing a project that applied for a bond reservation in one year to 
close the transaction in the next year.  Section 11.4(c)(2) grants the 30% tax credit boost only when 
the bond reservation certificate is received in the same year as the HUD SADDA designation, 
which is subject to change annually.  The housing site may no longer be included in a SADDA in 
the year following receipt of the private activity bond allocation reservation. The proposed rule will 
also force closing 4% bond transactions that access the increase amount of private activity bond 
allocation after the mid-August housing bond collapse by the end of the calendar year, unduly 
reducing the already very short 150 day closing timeframe. 
 
Section 11.7 Tie Breaker Factors 
 
TAAHP recommends the following changes to paragraph 4: 
 
(4) Applications proposed to be located the greatest linear distance from the nearest Housing Tax 
Credit Development that serves the same population type a development. Developments awarded 
Housing Tax Credits but do not yet have a Land Use Restriction Agreement in place will be 
considered Housing Tax Credit assisted Developments for purposes of this paragraph. The linear 
measurement will be performed from closest boundary to closest boundary. 
 
Section 11.9 Competitive HTC Selection Criteria 
 

(b) Criteria promoting development of high quality housing 
 
(2)(B) Sponsor Characteristics.  Previous Participation Compliance History 

 
While no consensus was reached on whether this point item should remain in the QAP, there was 
consensus on needing clarifying language and direction from TDHCA’s asset management and 
compliance division regarding how an applicant determines which category applies.  Additionally, 
this point category should be tied to the category of an applicant as of March 1, 2016, so that there  
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is clarity within the competitive round in terms of scoring.  
 

(c)  Criteria to service and support Texans most in need 
 

(4)(A)(ii) Opportunity Index   
 
TAAHP requests that any instance of “77 or greater on index 1” change to “76 or greater on index 
1.” 
 
Justification: The 2015 data released by TEA indicate the median Index 1 score for elementary to 
be 76 as opposed to the 2014 data which indicated median Index 1 score for elementary to be 77. 
 
TAAHP also request that the poverty rate for opportunity index be increased to 20% for all areas 
outside of Region 11 where the poverty rate should stay at 35%.   
 
Justification:  This small change will add 227 or 4.3% (out of 5,263) additional census tracts to 
“High Opportunity” which will promote further de-concentration of awards.  These new census 
tracts are still first and second quartile census tracts and in many cases have highly rated schools 
and are closer to services and town centers.  This change also helps alleviate the issue that 
residents living in preservation properties are part of the poverty rate, making their own 
communities uncompetitive.  
  

(4)(B) Opportunity Index for Rural   
 
TAAHP recommends the following to be added to subsection (i) as further clarification on what 
“services specific to a senior population” might entail: 
 

 Free or donation based hot meal service for a minimum of once daily 5 days a week (either 
delivered on site or offered off-site); 
 

 Access to primary health care including partnerships for on-site services, urgent care 
clinics that accept Medicaid/Medicare, primary care doctor’s offices that accept 
Medicaid/Medicare, ERs and Hospitals. 

 
(5)  Educational Excellence   

 
TAAHP recommends a third scoring tier for educational excellence:  

(A) The Development Site is within the attendance zone of an elementary school, a  
middle school and a high school with a Met Standard rating and an Index 1 score of at 
least 77. For Developments in Region 11, the middle school and high school must achieve 
an Index 1 score of at least 70 to be eligible for these points (5 points); or 

(B) The Development Site is within the attendance zone of any two of the following three 
schools (an elementary school, a middle school, and a high school) with a Met Standard 
rating and an Index 1 score of at least 77. For Developments in Region 11, the middle 
school and high school must achieve an Index 1 score of at least 70 to be eligible for these 
points (3 points); or 

(C) The Development Site is within the attendance zone of an elementary school, a middle 
school, and a high school either all with a Met Standard rating or any one of the three 
schools with a Met Standard rating and an Index 1 score of at least 77. For Developments 
in Region 11, the middle school and high school must achieve an Index 1 score of at least 
70 to be eligible for these points (2 points); 
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Justification:  This is one area where TAAHP would like to see more point variation.  Because it is 
very difficult to find sites where all three schools have an Index 1 score of at least 77, it would 
create more variation in scoring if there were other ways to receive partial points. 
 
  (6) Underserved Area 
 
TAAHP members had differing opinions on this point category, although members reached 
consensus on the following language changes to subparagraphs (C),(D), and (E): 
 
(C) A Place, or if outside of the boundaries of any Place, a county that has never received a 

competitive tax credit allocation or a 4 percent non‐competitive tax credit allocation for the same 
population type a development that which remains an active tax credit development (2 points); 
(D) For Rural Areas only, a census tract that has never received a competitive tax credit allocation 

or a 4 percent non‐competitive tax credit allocation for the same population type a development 
that which remains an active tax credit development serving the same Target Population (2 points); 

(E) A census tract that has not received a competitive tax credit allocation or a 4 percent non‐
competitive tax credit allocation for the same population type a Development that which remains an 
active tax credit development serving the same Target Population within the past 10 years (1 
point); 
 
Additionally, TAAHP requests more direction from staff about what would be required in terms of 
documentation for subsection (F) of this point category.  Additionally, TAAHP proposes some 
language to this paragraph to include leased spaces in addition to newly construction space:   
 
Within 5 miles of a new business that in the past two years has constructed a new facility or leased 
new (and or additional) office space and undergone initial hiring of its workforce . . . . 
 

(7) Tenant Populations with Special Housing Needs   
 

TAAHP requests that the new paragraph A that gives extra points for placing 811 residents in 
existing units be deleted: 
 
Applications may qualify for three (3) points if a determination by the Department of approval is 
submitted in the Application indicating participation of an existing Development’s in the 
Department’s Section 811 Project Rental Assistance Demonstration Program (“Section 811 PRA 
Program”). In order to qualify for points, the existing Development must commit to the Section 811 
PRA Program at least 10 units or, if the  
 
proposed Development would be eligible to claim points under subparagraph (B) of this paragraph, 
at least the same number of units (as would be required under subparagraph (B) of this paragraph 
for the proposed Development) have been designated for the Section 811 PRA Program in the 
existing Development. The same units cannot be used to qualify for points in more than one HTC 
Application. 

 

Justification: A large percentage of developers, even the more established Texas developers with 

large portfolios, will not qualify for this point creating an unfair competitive advantage for only a  
handful of developers with a disproportionate number of general population deals. 

 
(8) Aging in Place   
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TAAHP recommends the following language in lieu of the language in the published rules. 
 
An Application for an Elderly Development may qualify to receive up to three (5) points under this 
paragraph only if no points are elected under subsection (c)(5) of this section (related to 
Educational Excellence).  
 

(A) In addition to meeting all of the accessibility and design standards under Section 504 
of the Rehabilitation Act and the 2010 ADA Standards (with the exceptions listed in  
“Nondiscrimination on the Basis of Disability in Federally Assisted Programs and  
Activities”), the Applicant will include (3 points): 

a. “Walk-in” showers of at least 30” x 60” in at least 50% of all residential bathrooms;  
b. 100% of units include blocking in showers/tubs to allow for grab bars at a later date if 
requested as a reasonable accommodation; 
c. Chair height (17 – 19”) toilets in all bathrooms; and  
d. A continuous handrail on at least one side of all interior corridors in excess of five feet in 
length. 
(B) The property will employ a full-time resident services coordinator on site for the duration of 
the Compliance Period.  If elected under this subparagraph, points for service coordinator cannot 
be elected under subsection (c)(3) of this section (related to Tenant Services).  For purposes of this 
provision, full-time is defined as follows (2 point): 
i. A minimum of 16 hours per week for Developments of 80 units or less;  
ii. A minimum of 24 hours per week for Developments of 81 to 120 units; and 
iii. A minimum of 32 hours per week for Developments in excess of 121 Units.   
 

9)  Proximity to Important Services  
 
TAAHP requests that the radius for rural deals be expanded to 3 miles. 
 
Justification:  Residents of tax credit housing in rural areas are reliant on their cars and often 
services like this are on the outskirts of town, near more major roadways. 
 

(d) Criteria promoting community support and engagement 

(5)  Legislative Letters   
 

TAAHP requests that positive letters of support from state representations receive +4 points, 
neutral letters receive 0 points, and letters of opposition will receive -4 points. 

 
Justification:  The total point range for these letters will be 8 points, rather than the current 16 point 
range, thereby making this point range of 8 consistent with the legislative intent of ranking it the 
lowest point category under the statute.     

 
(7)  Concerted Revitalization Plan.   

 
TAAHP requests that this entire section revert back to the 2015 language. 
 
Justification:  This re-written section in the current draft is a concern with regard to its high level of 
subjectivity, especially with specific regard to the requirement that the problems identified have to 
be “sufficiently mitigated and addressed prior to the Development being placed in service.”  The 
current language will only benefit neighborhoods that are at the tail end of the revitalization efforts. 
 
(e) Criteria promoting the efficient use of limited resources and applicant accountability 
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 (2) Cost of Development per Square Foot 
 

TAAHP requests that the cost per square foot limitations in this section should be increased by at 
least $10 per square foot. 
 
Justification:  The current draft does not adjust upward for recent construction cost increases which 

have been in the range of 8% to 12% per annum for the last three years.   

TAAHP also requests the following language change: 
 
(E)(ii) Twelve (12) points for Applications which include Hard Costs plus acquisition costs included 
in Eligible Basis that are less than $130 per square foot,  if the development is considered a 
High  Cost Development or located in an Urban Area, and that qualify for 5 or 7 points under 
subsection (c)(4) of this section, related to Opportunity Index; or 
 
Subchapter D – Underwriting and Loan Policy  
 
Section 10.302(d)(1) Operating Feasibility – Income  
 
TAAHP requests that this provision revert to the 2105 language which allowed for market rate rents 
to be set by the applicant at levels supported by the market study regardless of what percentage 
market rate units a development had. 
 
Justification:  There is no “one size fits all” approach to rents in the various Texas markets.  The 
large urban markets, and not only Austin, are performing very differently than the smaller rural 
markets, which is why market studies are so important in determining market rents.   
 
Section 10.302(d)(4)(D)(iv) Acceptable Debt Service Coverage Ratio Range 
 
TAAHP requests that the language in this section revert back to the 2015 language. 
 
Justification:  TAAHP members do not understand why this change is proposed and would like to 
better understand the purpose. 
 
Section 10.302(e)(7)(F) Developer Fee 
 
TAAHP request that the following section be deleted: 
 
The amount of Developer Fee will be determined based on the original underwriting at application. 
The amount of Developer Fee will be fixed at the dollar amount underwritten through any 
subsequent evaluation including cost certification. Increases in eligible cost as a result of 
documented circumstances outside the control of the applicant may be eligible for increased 
Developer Fee but fees greater than 15% will be reviewed for undue enrichment. 
 
JUSTIFICATION:  A new provision has been added that caps the Developer Fee to the amount 
determined at the original underwriting.  We respectfully disagree that a developer’s amount of 
work is the same regardless of the cost of the development.  When construction costs are higher 
than anticipated, the developer has to do considerable more work in terms of value engineering 
and identifying additional soft costs.  Furthermore, the payment of development fee is capped by 
available sources, so this new rule merely limits basis, placing the developer at higher risk for basis 
adjusters. 
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Subchapter E – Post Award and Asset Management Requirements 
 
Section 10.402(g) 10 Percent Test (Competitive HTC Only) 
 
TAAHP requests that the last sentence of paragraph (2) be deleted: 
 
The Development Site must be identical to the Development Site that was submitted at the time of 
Application submission or last approved by amendment as determined by the Department. 
 
Justification:  De minimis changes in sites often happen due to surveying discrepancies or  
unexpected developed related events, such as right of way adjustments.  Such de minimis changes 
have been handled effectively through the administrative amendment process and should not 
require board approval, which is time consuming for both program participants and for program 
staff. 
TAAHP also requests that paragraph (5) be amended to require a non-material amendment to 
admit guarantors that were not identified as guarantors or principals on the Org Charts submitted at 
the time of Application: 
 
If identified Guarantors have changed from the Guarantors or principals identified on the Org 
Charts submitted at the time of Application, a non-material amendment must be requested by the 
Applicant and the new Guarantors or members principals must be reviewed in accordance with 
Chapter 1, Subchapter C of this part. 
 
Justification:  While we agree that adding new guarantors should require a non-material 
amendment, such amendment should not be required when the guarantor was listed on the original 
application as a principal on the owner organizational chart.   
 
Section 10.402(j) Cost Certification (Competitive and Non-Competitive HTC and related activities 
Only) 
 
TAAHP requests that this revert to 2015 requirement for a 15 year proforma instead of proposed 30 
year. 
 
Justification:  a 15 year proforma is consistent with the application requirements, and past TDHCA 
policy at cost certification.   
 
Section 10.405(a) Amendments to HTC Application or Award Prior to LURA recording or 
amendments that do not result in a change to LURA 
 
TAAHP requests reinstatement of subpart (G) permitting a de minimis increase or decrease in the 
site acreage without requiring Board approval. 
 
Justification: De minimis changes in sites often happen due to surveying discrepancies or  
unexpected developed related events, such as right of way adjustments.  Such de minimis changes 
have been handled effectively through the administrative amendment process and should not 
require board approval, which is time consuming for both program participants and for program 
staff. 
 
TAAHP request deletion of new subpart (H) defining the following as a material alteration  
requiring Board approval:  
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Significant increases in development costs or changes in financing that may affect the financial 
feasibility of the Development or result in reductions of credit or changes in conditions such that a 
full re-evaluation and analysis by staff assigned to underwrite applications is required 
 
Justification: Increases in development costs and changes in financing occur frequently and should  
be handled administratively as they have been handled in the past.  
 
Section 10.406(d)(3) and (4) Ownership Transfers, Non-Profit Organizations & HUBS 
 
TAAHP membership appreciates the language changes in the proposed rules that provide for  
greater flexibility in cases where an award was not made out of the non-profit set-aside.  
 
We thank you for your time and consideration of these recommendations.  Please note that 
representatives from the TAAHP QAP committee are happy to meet with your staff in order to 
discuss these recommendations fully.  I have already reached out to Brent Stewart and Tom Gouris 
to set up a meeting to review the new underwriting rules and discuss possible alternatives to the 
problematic sections.    
 
Thank you for your service to Texas. 
 
Sincerely,  
 
 

 
 
Janine Sisak    
Chair TAAHP QAP Committee   
 
 
 
cc:  Tim Irvine – TDHCA Executive Director 
 Tom Gouris – TDHCA Deputy Executive Director for Housing Programs 
 Patricia Murphy – TDHCA Chief of Compliance 

Brent Stewart – TDHCA Director of Real Estate Analysis 
TAAHP Membership 

 
 
 



 
 
 
 
 
 
 

(4) Alyssa Carpenter 
 
 
 
 
 
 
 
 
 
 
 
 



October 13, 2015 
 
 
Marni Holloway 
Director of Multifamily Finance 
TDHCA 
PO Box 13941 
Austin, TX 78711 
 
 
RE: 2016 Draft TDHCA Rules and QAP Comments 
 
 
Dear Ms. Holloway: 
 
 
Thank you for the opportunity to provide comment on the 2016 TDHCA Draft MF Rules 
and QAP. Please find my comments attached.  
 
 
Regards, 

 
Alyssa Carpenter 
 
 
  



 
2016 TDHCA Draft MF Rules and QAP Comments 

 
 
10.101 Mandatory Community Assets 
The current draft effectively reduces the number of options for services that can be used 
to fulfill this section.  
 
While “campus of accredited higher education institution” has been added, “religious 
institutions,” dentistry medical offices, optometry medical offices, and physician offices 
that are not general practice have been deleted. The residents of HTC developments, 
especially young children and seniors, should be receiving regular dental and optometry 
care. I would argue that far more residents would utilize such medical services than 
utilize a higher education campus. Additionally, many “religious institutions” offer events 
and services to foster a sense of community and which would not otherwise be reflected 
in the currently proposed Mandatory Community Assets choices. For example, there is 
one local church that offers a “senior game day” and lunch every Thursday afternoon 
while another offers a food pantry the last Friday of every month. These events, which 
would be of service to residents of HTC developments, should be considered a 
community asset. 
 
Suggested language change is as follows: 
 
(I) medical office of a general practitioner, licensed physician, dentist, or optometrist; urgent care 
facility or hospital; 
 
(T) religious institution. 
 
 
 
10.101 Undesirable Site Features 
The change to (D) of “capable of refining” makes this item further reaching, when I do 
not understand this limitation to begin with. Why was 2 miles chosen and for what 
purpose? This language red lines significant portions of Places, such as Texas City and 
La Marque, for no apparent reason. If the concern is explosion risk, a more appropriate 
solution would be to require HUD blast zone calculations based on distance to the 
refinery for properties within 2 miles, with developments outside blast zones and/or that 
have appropriate remediation being eligible. 
 
Suggested language change is as follows: 
 
(D) Development Sites located within 2 miles of potentially hazardous uses such as nuclear plants 
or refineries capable of refining more than 100,000 barrels of oil daily, unless the Applicant 
provides evidence of HUD blast zone calculations based on the distance to refinery features and is 
located outside such blast zone and/or has proposed appropriate remediation. 
 
 



 
11.7 Tie Breaker Factors 
(3)	  For	  competing	  Applications	  for	  Developments	  that	  will	  serve	  the	  general	  population,	  the	  
Application	  with	  the	  highest	  average	  rating	  for	  the	  elementary,	  middle,	  and	  high	  school	  
designated	  for	  attendance	  by	  the	  Development	  Site,	  or	  (for	  “choice”	  districts)	  the	  closest. 
 
It does not make logistical sense to have a tie breaker that only comprehends one 
population type, when there is a potential to have two tied applications serving two 
different populations. Considering that Elderly and Supportive Housing populations are 
impacted by schools with regard to the Opportunity Index and Educational Excellence, 
and that TDHCA’s prior stance on schools and Elderly developments was that highly 
rated schools are a characteristic of a desirable area, I propose that this tie breaker be 
considered for all developments. 
 
Suggested language change is as follows: 
 
(3)	  For	  competing	  Applications	  for	  Developments	  that	  will	  serve	  the	  general	  population,	  The	  
Application	  with	  the	  highest	  average	  rating	  for	  the	  elementary,	  middle,	  and	  high	  school	  
designated	  for	  attendance	  by	  the	  Development	  Site,	  or	  (for	  “choice”	  districts)	  the	  closest. 
 
 
 
11.9 Sponsor Characteristics 
(B)	  Previous	  Participation	  Compliance	  History.	  The	  portfolio	  of	  the	  Applicant	  does	  not	  have	  
compliance	  history	  of	  a	  category	  2,	  3,	  or	  4	  as	  determined	  in	  accordance	  with	  10TAC	  §1.301,	  
related	  to	  Previous	  Participation.	  (1	  point) 
 
This is a new compliance history system that is already contemplated during the award 
phase, so also including it as a scoring seems to effectively “double count” this review. 
10 TAC Section 1.301 outlines the previous participation review and that Category 1 
and 2 applicants will be deemed acceptable by EARAC without further discussion, 
whereas Category 3 and 4 applicants have to respond to concerns before receiving an 
award. It was my understanding that the ultimate goal of this procedure was to require 
developers to fix any issues that were outstanding as a condition of award. As 
proposed, previous participation would be a scoring item in addition to the award review 
procedure as mandated by 10 TAC Section 1.301. This does not seem reasonable 
especially when the review and Category designation appears to look back at issues 
that occurred prior to the implementation of the Category system and which have no 
ability to correct. We have developers that went through an EARAC review in the 2014, 
addressed the item, and had to respond to the same item in 2015. We also have 
developers that had an EARAC review that recommended an award with conditions, 
and the way that 10 TAC Section 1.301 is written, could continue to be “penalized” for 
the original issue even though it had been corrected during the award process. 
 
At the very least, I think that using previous participation as a scoring item should be 
deleted for this year until developers and staff have a better understanding of the 
implications of the Category system and what exactly is involved in the evaluation. For 



example, we have seen previous participation reviews that required responses 
regarding timely submitted and Board-approved amendments—I do not understand why 
that would be something that would look “alarming” about a developer when the Rules 
clearly allow for such an occurrence. 
 
Suggested language change is as follows: 
 
(A)	  The	  ownership	  structure	  contains	  a	  HUB	  certified	  by	  the	  Texas	  Comptroller	  of	  Public	  
Accounts	  by	  the	  Full	  Application	  Delivery	  Date,	  or	  Qualified	  Nonprofit	  Organization	  
provided	  the	  Application	  is	  under	  the	  Nonprofit	  Set-‐Aside.	  The	  HUB	  or	  Qualified	  Nonprofit	  
Organization	  must	  have	  some	  combination	  of	  ownership	  interest	  in	  the	  General	  Partner	  of	  
the	  Applicant,	  cash	  flow	  from	  operations,	  and	  developer	  fee	  which	  taken	  together	  equal	  at	  
least	  80	  percent	  and	  no	  less	  than	  5	  percent	  for	  any	  category.	  For	  example,	  a	  HUB	  or	  
Qualified	  Nonprofit	  Organization	  may	  have	  20	  percent	  ownership	  interest,	  30	  percent	  of	  the	  
developer	  fee,	  and	  30	  percent	  of	  cash	  flow	  from	  operations.	  The	  HUB	  or	  Qualified	  Nonprofit	  
Organization	  must	  also	  materially	  participate	  in	  the	  Development	  and	  operation	  of	  the	  
Development	  throughout	  the	  Compliance	  Period	  and	  must	  have	  experience	  directly	  related	  
to	  the	  housing	  industry,	  which	  may	  include	  experience	  with	  property	  management,	  
construction,	  development,	  financing,	  or	  compliance.	  A	  Principal	  of	  the	  HUB	  or	  Qualified	  
Nonprofit	  Organization	  cannot	  be	  a	  Related	  Party	  to	  any	  other	  Principal	  of	  the	  Applicant	  or	  
Developer	  (excluding	  another	  Principal	  of	  said	  HUB	  or	  Qualified	  Nonprofit	  Organization).	  (2	  
Points).	  
	  
(B)	  Previous	  Participation	  Compliance	  History.	  The	  portfolio	  of	  the	  Applicant	  does	  not	  have	  
compliance	  history	  of	  a	  category	  2,	  3,	  or	  4	  as	  determined	  in	  accordance	  with	  10TAC	  §1.301,	  
related	  to	  Previous	  Participation.	  (1	  point) 
 
 
11.9 Opportunity Index 
For Rural Developments: 
(i)	  Except	  for	  an	  Elderly	  Limitation	  Development,	  the	  Development	  Site	  is	  located	  within	  
the	  attendance	  zone	  (or	  in	  the	  case	  of	  a	  choice	  district	  the	  closest)	  of	  an	  elementary,	  
middle,	  or	  high	  school	  that	  has	  achieved	  the	  performance	  standards	  stated	  in	  
subparagraph	  (B);	  or	  for	  Elderly	  Developments,	  the	  Development	  Site	  has	  access	  to	  
services	  specific	  to	  a	  senior	  population	  within	  2	  miles.	  (Note	  that	  if	  the	  school	  is	  more	  
than	  2	  miles	  from	  the	  Development	  Site,	  free	  transportation	  must	  be	  provided	  by	  the	  
school	  district	  in	  order	  to	  qualify	  for	  points.	  For	  purposes	  of	  this	  subparagraph	  only,	  any	  
school,	  regardless	  of	  the	  number	  of	  grades	  served,	  can	  count	  towards	  points;	  however,	  
schools	  without	  ratings,	  unless	  paired	  with	  another	  appropriately	  rated	  school	  will	  not	  
be	  considered.)	  (3	  points); 
 
This language has been changed to make it more difficult to obtain these points and I 
am unsure of the reasoning. In general, there is no “choice” for a child to attend one 
school over another, and therefore would not have a choice of attending a school that 
has a 77+ per subparagraph (B). My understanding was that this item is about distances 
to commonly utilized or required facilities, and since a family does not have a choice in 
the rating of the school that they may attend, I do not think this proposed change makes 
sense. The language from 2015 regarding the general Met Standard rating makes the 



most sense and has the most value to families in that the school that the child will 
attend is close to the development. Furthermore, it does not make sense to basically 
have two senior center-type scoring items of various points—3 points here and 2 points 
under (v): (v)	  The	  Development	  Site	  is	  located	  within	  1.5	  linear	  miles	  of	  a	  senior	  center	  (2	  points).	  
Plus, such Elderly application is still being awarded points for a day care center which 
makes even less sense than a school because a senior can at least use the school’s 
grounds for walking or exercise. 
 
Suggested language change to generally revert to 2015 is as follows: 
	  
(i)	  Except	  for	  an	  Elderly	  Limitation	  Development,	  The	  Development	  Site	  is	  located	  within	  
the	  attendance	  zone	  (or	  in	  the	  case	  of	  a	  choice	  district	  the	  closest)	  and	  within	  1.5	  miles	  of	  an	  
elementary,	  middle,	  or	  high	  school	  with	  a	  Met	  Standard	  Rating.	  that	  has	  achieved	  the	  
performance	  standards	  stated	  in	  subparagraph	  (B);	  or	  for	  Elderly	  Developments,	  the	  
Development	  Site	  has	  access	  to	  services	  specific	  to	  a	  senior	  population	  within	  2	  miles.	  (Note	  
that	  if	  the	  school	  is	  more	  than	  2	  miles	  from	  the	  Development	  Site,	  free	  transportation	  must	  
be	  provided	  by	  the	  school	  district	  in	  order	  to	  qualify	  for	  points.	  (For	  purposes	  of	  this	  
subparagraph	  only,	  any	  school,	  regardless	  of	  the	  number	  of	  grades	  served,	  can	  count	  
towards	  points;	  however,	  schools	  without	  ratings,	  unless	  paired	  with	  another	  appropriately	  
rated	  school	  will	  not	  be	  considered.)	  (3	  points);	  
 
11.9 Educational Excellence 
The change to Educational Excellence that proposes 3 points for a site that has all Met 
Standard schools effectively de-values a site that has all schools that are Met Standard 
and 77+ (or 70+ for Region 11). In 2015, up to 3 points was awarded with 3 points for all 
schools that are Met Standard and 77+ (or 70+ for Region 11) and 1 point for at least 
two of three schools Met Standard and 77+ (or 70+ for Region 11). No points were 
granted for Met Standard schools of any Index 1 score. The proposed 2016 language 
awards 5 points for all schools that are Met Standard and 77+ (or 70+ for Region 11) 
and 3 points for all Met Standard, which means that there is only a 2 point advantage for 
77+ (or 70+) schools.  
 
Examining all schools that have an MS or IR rating and excluding those with Alternative 
or other ratings, less than 8% of schools are rated IR. Of those that are rated IR, many 
are clustered in one district: for example, over 9% of IR schools are in Houston ISD and 
nearly 6% are in Dallas ISD. I do not believe that points should be awarded for a rating 
that has been achieved for 92% of all rated schools. This scoring item should revert to 
2015 language to make the scoring item meaningful. 
 
Suggested language change to generally revert to 2015 is as follows: 
 
(A)	  The	  Development	  Site	  is	  within	  the	  attendance	  zone	  of	  an	  elementary	  school,	  a	  middle	  
school	  and	  a	  high	  school	  with	  a	  Met	  Standard	  rating	  and	  an	  Index	  1	  score	  of	  at	  least	  77.	  For	  
Developments	  in	  Region	  11,	  the	  middle	  school	  and	  high	  school	  must	  achieve	  an	  Index	  1	  
score	  of	  at	  least	  70	  to	  be	  eligible	  for	  these	  points	  (5	  points);	  or	  
	  
(B)	  The	  Development	  Site	  is	  within	  the	  attendance	  zone	  of	  an	  elementary	  school,	  a	  middle	  



school,	  and	  a	  high	  school	  with	  a	  Met	  Standard	  rating.	  The	  Development	  Site	  is	  within	  the	  
attendance	  zone	  of	  an	  elementary	  school	  and	  either	  a	  middle	  school	  or	  high	  school	  with	  a	  
Met	  Standard	  rating	  and	  an	  Index	  1	  score	  of	  at	  least	  77	  (or	  70	  for	  Region	  11)	  OR	  within	  the	  
attendance	  zone	  of	  a	  middle	  and	  high	  school	  with	  a	  Met	  Standard	  rating	  and	  an	  Index	  1	  score	  
of	  at	  least	  77	  (or	  70	  for	  Region	  11).	  (3	  points) 
 
 
11.9 Underserved Area 
I applaud Staff for considering other options for this scoring item; however, without 
accurate and objective data, I do not think such options can be included in the QAP.  
 
(A)	  The	  Development	  Site	  is	  located	  wholly	  or	  partially	  within	  the	  boundaries	  of	  a	  colonia	  as	  
such	  boundaries	  are	  determined	  by	  the	  Office	  of	  the	  Attorney	  General	  and	  within	  150	  miles	  
of	  the	  Rio	  Grande	  River	  border.	  For	  purposes	  of	  this	  scoring	  item,	  the	  colonia	  must	  lack	  
water,	  wastewater,	  or	  electricity	  provided	  to	  all	  residents	  of	  the	  colonia	  at	  a	  level	  
commensurate	  with	  the	  quality	  and	  quantity	  expected	  of	  a	  municipality	  and	  the	  proposed	  
Development	  must	  make	  available	  any	  such	  missing	  water,	  wastewater,	  and	  electricity	  
supply	  infrastructure	  physically	  within	  the	  borders	  of	  the	  colonia	  in	  a	  manner	  that	  would	  
enable	  the	  current	  dwellings	  within	  the	  colonia	  to	  connect	  to	  such	  infrastructure	  (2	  points); 
I think this is a good change and will help to remove ambiguity and subjectivity.  
 
(B)	  An	  Economically	  Distressed	  Area	  (1	  point); 
I would propose that this remain 2 points for those applications in EDA areas that do not 
have an existing HTC development. 
 
(C)	  A	  Place,	  or	  if	  outside	  of	  the	  boundaries	  of	  any	  Place,	  a	  county	  that	  has	  never	  received	  a	  
competitive	  tax	  credit	  allocation	  or	  a	  4	  percent	  non-‐competitive	  tax	  credit	  allocation	  for	  a	  
Development	  that	  remains	  an	  active	  tax	  credit	  development	  (2	  points); 
I believe that this should remain as-is and not be changed to consider whether the 
Place’s existing HTC development serves a different population than the Application. 
There is already a proposed scoring option for a census tract that does not have a 
same-population development in 10 years. 
 
(D)	  For	  Rural	  Areas	  only,	  a	  census	  tract	  that	  has	  never	  received	  a	  competitive	  tax	  credit	  
allocation	  or	  a	  4	  percent	  non-‐competitive	  tax	  credit	  allocation	  for	  a	  Development	  that	  
remains	  an	  active	  tax	  credit	  development	  serving	  the	  same	  Target	  Population	  (2	  points); 
This is 2015 language and should remain as-is. There are fewer rural towns with even 
fewer census tract options than urban areas.  
 
(E)	  A	  census	  tract	  that	  has	  not	  received	  a	  competitive	  tax	  credit	  allocation	  or	  a	  4	  percent	  
non-‐competitive	  tax	  credit	  allocation	  for	  a	  Development	  that	  remains	  an	  active	  tax	  credit	  
development	  serving	  the	  same	  Target	  Population	  within	  the	  past	  10	  years	  (1	  point); 
I appreciate this option. 
 
(F)	  Within	  5	  miles	  of	  a	  new	  business	  that	  in	  the	  past	  two	  years	  has	  constructed	  a	  new	  
facility	  and	  undergone	  initial	  hiring	  of	  its	  workforce	  employing	  50	  or	  more	  persons	  at	  or	  
above	  the	  average	  median	  income	  for	  the	  population	  in	  which	  the	  Development	  is	  located	  
(1	  point);	  or 



Unfortunately, I am unaware of a consistent subjective data source for this proposed 
score item. I think any scoring item should consist of publically available data from city, 
state, or federal sources, and I am not aware of any source that gives detailed 
information on the salaries of jobs created. The QAP used to have a scoring item that 
relied on SBA loan and State economic development program data, but data was not 
that detailed. Furthermore, any scoring item that is not official and accessible is subject 
to exploitation. I propose that subsection (F) be deleted and that staff and the 
development community revisit SBA and State incentive programs for consideration in 
the 2017 QAP. 
 
(G)	  A	  census	  tract	  which	  has	  experienced	  growth	  increases	  in	  excess	  of	  120%	  of	  the	  county	  
population	  growth	  over	  the	  past	  10	  years	  provided	  the	  census	  tract	  does	  not	  comprise	  more	  
than	  50%	  of	  the	  county	  (1	  point). 
Unfortunately, I am unaware of a good consistent data source to use for this proposed 
scoring item. Complicating this item is the fact that some census tracts changed from 
2000 to 2010. For example, 2000 census tracts 32.01 and 33.00 in downtown Dallas 
combined to make 2010 census tract 204.00. This means that there is no data for 
census tract 204.00 prior to the 2010 ACS. Other census tracts had general boundary 
shifts in 2010 that makes any comparisons to data older than 2010 extremely difficult. 
This will also impact a change in language from “census tract” to “place” (should it be 
suggested) because places can also annex land and change boundaries thereby 
skewing results compared to landlocked places. For this reason, I propose that 
subsection (G) be deleted until more research can be done on a scoring item that has a 
consistent data source. 
 
 
 
11.9 Tenant Populations with Special Housing Needs 
(A)	  Applications	  may	  qualify	  for	  three	  (3)	  points	  if	  a	  determination	  by	  the	  Department	  of	  
approval	  is	  submitted	  in	  the	  Application	  indicating	  participation	  of	  an	  existing	  
Development’s	  in	  the	  Department’s	  Section	  811	  Project	  Rental	  Assistance	  Demonstration	  
Program	  (“Section	  811	  PRA	  Program”).	  In	  order	  to	  qualify	  for	  points,	  the	  existing	  
Development	  must	  commit	  to	  the	  Section	  811	  PRA	  Program	  at	  least	  10	  units	  or,	  if	  the	  
proposed	  Development	  would	  be	  eligible	  to	  claim	  points	  under	  subparagraph	  (B)	  of	  this	  
paragraph,	  at	  least	  the	  same	  number	  of	  units	  (as	  would	  be	  required	  under	  subparagraph	  (B)	  
of	  this	  paragraph	  for	  the	  proposed	  Development)	  have	  been	  designated	  for	  the	  Section	  811	  
PRA	  Program	  in	  the	  existing	  Development.	  The	  same	  units	  cannot	  be	  used	  to	  qualify	  for	  
points	  in	  more	  than	  one	  HTC	  Application.	  
This scoring item penalizes new developers and developers that do not have a portfolio 
that meets Section 811 requirements. I think that there should be some sort of incentive 
for developers with qualifying properties to participate that does not involve a 1-point 
scoring advantage. I understand that it is difficult to add new point items to other scoring 
categories, so one suggestion would be to change all options to 3 points but add 
language to subsection (A) as an incentive for those who qualify. This could include 
something such as the following: 
 
(A)	  Applications	  may	  qualify	  for	  three	  (3)	  points	  if	  a	  determination	  by	  the	  Department	  of	  
approval	  is	  submitted	  in	  the	  Application	  indicating	  participation	  of	  an	  existing	  



Development	  in	  the	  Department’s	  Section	  811	  Project	  Rental	  Assistance	  Demonstration	  
Program	  (“Section	  811	  PRA	  Program”).	  In	  order	  to	  qualify	  for	  points,	  the	  existing	  
Development	  must	  commit	  to	  the	  Section	  811	  PRA	  Program	  at	  least	  10	  units	  or,	  if	  the	  
proposed	  Development	  would	  be	  eligible	  to	  claim	  points	  under	  subparagraph	  (B)	  of	  this	  
paragraph,	  at	  least	  the	  same	  number	  of	  units	  (as	  would	  be	  required	  under	  subparagraph	  (B)	  
of	  this	  paragraph	  for	  the	  proposed	  Development)	  have	  been	  designated	  for	  the	  Section	  811	  
PRA	  Program	  in	  the	  existing	  Development.	  The	  same	  units	  cannot	  be	  used	  to	  qualify	  for	  
points	  in	  more	  than	  one	  HTC	  Application.	  Applications	  electing	  this	  subparagraph	  may	  
request	  a	  LURA	  amendment	  with	  no	  fee	  to	  reduce	  the	  Extended	  Affordablity	  Period	  by	  5	  
years	  for	  the	  existing	  Development	  participating	  in	  Section	  811	  per	  this	  subsection. 
 
 
 
11.9 Historic Preservation 
The separation of the Extended Affordability and Historic Preservation scoring items 
means that Historic Preservation now has a 5-point advantage and it is probable that a 
Historic Preservation application with a revitalization plan will outscore a 7-point High 
Opportunity application with top schools. I understand that Historic Preservation was 
added to legislation, but considering where this item was added in the legislation, the 
points proposed are too high. 
 
SB 1316 added the following language: 
 
SECTIONA 2.AA Section 2306.6725 , Government Code, is amended 
by amending Subsection (a) and adding Subsections (e) and (f) to 
read as follows: 
(a)AA In allocating low income housing tax credits, the 
department shall score each application using a point system based 
on criteria adopted by the department that are consistent with the 
department ’ s housing goals, including criteria addressing the 
ability of the proposed project to: 
(1)AA provide quality social support services to 
residents; 
(2)AA demonstrate community and neighborhood support as 
defined by the qualified allocation plan; 
(3)AA consistent with sound underwriting practices and 
when economically feasible, serve individuals and families of 
extremely low income by leveraging private and state and federal 
resources, including federal HOPE VI grants received through the 
United States Department of Housing and Urban Development; 
(4)AA serve traditionally underserved areas; 
(5)AA demonstrate support from local political 
subdivisions based on the subdivisions ’  commitment of development 
funding; 
(6)AA rehabilitate or perform an adaptive reuse of a 
certified historic structure, as defined by Section 171.901 (1), Tax 
Code, as part of the development; 
(7)AA remain affordable to qualified tenants for an 
extended, economically feasible period; and 
(8)A [(6)]AA comply with the accessibility standards 
that are required under Section 504, Rehabilitation Act of 1973 (29 
U.S.C. Section 794), and specified under 24 C.F.R. Part 8, Subpart C. 



 
Considering the point values of the criteria items before and after new subsection (6) 
concerning Historic Preservation, the proposed 5 points should be reduced to 2 points.  
 
Subsections (1) and (2) are addressed with higher points already contemplated under 
Section 2306.6710(b)(1). 
Subsection (3) concerns Leveraging, which is currently valued at up to 3 points. 
Subsection (4) concerns Underserved Areas, which is currently valued at up to 2 points. 
Subsection (5) concerns Local Funding, which is currently valued at 1 point. 
Subsection (6) is in question and is proposed at 5 points. 
Subsection (7) concerns Extended Affordability, which is currently valued at 2 points. 
Subsection (8) concerns Accessibility and is a threshold requirement. 
 
Based on where Subsection (6) Historic Preservation was inserted into legislation, 5 
points is too high and the point value should be consistent with neighboring point items. 
Additionally, Historic Preservation applications, which are commonly found in areas that 
are lower income and underperforming, should not be encouraged over High 
Opportunity applications that are inherently in high income, low poverty, and high 
performing school areas. 
 
Suggested language change is as follows: 
 
(6)	  Historic	  Preservation.	  (§2306.6725(a)(5))	  An	  Application	  that	  has	  received	  a	  letter	  from	  
the	  Texas	  Historical	  Commission	  determining	  preliminary	  eligibility	  for	  historic	  
(rehabilitation)	  tax	  credits	  and	  is	  proposing	  the	  use	  of	  historic	  (rehabilitation)	  tax	  credits	  
(whether	  federal	  or	  state	  credits)	  may	  qualify	  to	  receive	  five	  (5)	  two	  (2)	  points.	  
 
 



 
 
 
 
 
 
 

(5) Palladium USA 
 
 
 
 
 
 
 
 
 
 
 
 









 
 
 
 
 
 
 

(6) Chris Boone, City of Beaumont 
 
 
 
 
 
 
 
 
 
 
 
 



From: CBoone@ci.beaumont.tx.us
To: Teresa.Morales@tdhca.state.tx.us
Subject: 2016 Draft QAP Part II from Beaumont
Date: Tuesday, October 13, 2015 8:29:43 AM

Ms. Morales,

In addition to the comment sent yesterday on the Draft QAP, we would also
request that the rule (Subchapter B--10.101.(a)3:(D)) be modified from two
(2) miles to one and one-half mile (1.5).   We feel that this would be a
more reasonable distance requirement from the Exxon/Mobil facility that has
been operating safely since 1903, employs more than 2,000 employees and is
located on a transit route.

Given the extent of the petro-chemical and industrial base of our economy,
a reduction in this distance requirement would be recommended.  In
addition, as mentioned, this extensive distance requirement would preclude
our entire redeveloping downtown.  Some particular sites that we would
encourage affordable housing is in our new Downtown's Lake District,
directly opposite our new $7 Million Senior Activity Center, skate park,
lake and playground.  By adjusting this distance requirement by only
one-half mile, this redeveloping area would then be eligible for
development.

If you need any additional information, please let me know.

Thanks,
Chris

Christopher S. Boone, AICP
Director of Planning & Community Development
City of Beaumont
801 Main, Suite 201
Beaumont, Texas 77701
(409) 880-3100
(409) 880-3133 Fax
cboone@ci.beaumont.tx.us

The information contained in this transmission may contain privileged and
confidential information.  It is intended only for the use of the person(s)
named above.  If you are not the intended recipient, you are hereby
notified that any review, dissemination, distribution or duplication of
this communication is strictly prohibited.
----- Forwarded by CHRIS BOONE/CITYBMT on 10/13/2015 08:10 AM -----

From:   CHRIS BOONE/CITYBMT
To:     Teresa.Morales@tdhca.state.tx.us
Date:   10/12/2015 02:34 PM
Subject:        2016 Draft QAP

mailto:CBoone@ci.beaumont.tx.us
mailto:Teresa.Morales@tdhca.state.tx.us


Ms. Morales,

I am writing regarding some ambiguity in the proposed 2016 QAP.

Specifically, Subchapter B--10.101.(a)3:(D)

states: "Development Sites located within 2 miles of potentially hazardous
uses such as nuclear plants or refineries capable of refining more than
100,000 barrels of oil daily;"

The concern that we have is how, specifically, is how the measurement to
the "hazardous uses" would be done.  We are working to redevelop our
downtown and see affordable housing as well as market-rate housing being an
important important to that redevelopment.  Exxon/Mobil is located to the
east of Downtown, but if staff were to measure from the Exxon/Mobil
property (parking lots, etc.), this would exclude most of downtown from the
process.  If the distance were measured to the refining equipment and tanks
(presumably to source of concern), then the two-mile requirement could be
met and still allow the affordable units.  We feel a clarification of this
rule would be in the best interest of all parties.

If you need any additional information or clarification, please let me
know.

Thanks,
Chris

Christopher S. Boone, AICP
Director of Planning & Community Development
City of Beaumont
801 Main, Suite 201
Beaumont, Texas 77701
(409) 880-3100
(409) 880-3133 Fax
cboone@ci.beaumont.tx.us

The information contained in this transmission may contain privileged and
confidential information.  It is intended only for the use of the person(s)
named above.  If you are not the intended recipient, you are hereby
notified that any review, dissemination, distribution or duplication of
this communication is strictly prohibited.



 
 
 
 
 
 

(7) Rural Rental Housing  
Association of Texas 

 
 
 
 
 
 
 
 
 
 
 
 











 
 
 
 
 
 
 

(8) Fountainhead Management, Inc. 
 
 
 
 
 
 
 
 
 
 
 
 









 
 
 
 
 
 
 

(9) Dennis Hoover 
 
 
 
 
 
 
 
 
 
 
 
 



From: Kim Youngquist
To: Teresa Morales (teresa.morales@tdhca.state.tx.us)
Cc: Raquel Morales; Dennis Hoover
Subject: 2016 Elderly and ADA
Date: Tuesday, October 13, 2015 11:08:30 AM
Importance: High

Good Morning Teresa,
 
After a discussion with our Supervisors, and Management Directors concerning the point directive
 below for aging in place, we would like to summit a suggestion as a point alternative to the
 Educational Excellence criteria. 
 
We greatly appreciate that staff recognizes the need for this alternative for the elderly properties. 
 However, it would be more realistic for these  properties that are applying for rehabilitation to have
 an alternative version to the 100% ADA units for 2 points. 
As you realize already, it would be extremely costly to convert 100% of the units to these standards. 
 The cost at a minimum runs around $10,00 to $15,000 to do a full ADA conversion.  Also, in our
 experience over the years of managing and rehabbing aging in place units, we have found that it is
 actually physically impossible to make the space in the bathrooms to meet the standards. In
 summary, it would take funds away from much needed rehab needs on these properties.  Most are
 over 30 years old and already have limited funds to work with.   We currently own and manage a
 total of 90 properties, 34  of which are elderly.  Please consider our suggestion based on our
 experience with these types of properties, and our listening to the comments received from our
 tenants residing in these elderly properties.
 
We would like to propose that an additional 5% of the total units be converted to the ADA standards. 
 This includes lower cabinets, roll in showers, etc.  This 5% would be in addition to the already
 required 5% for a total of 10% of the total units (still leaving 2% designated for visual and hearing
 impaired units). 
In addition, convert 50% of the bathtubs to roll in showers.  These two items, 50% Tub exchange to
 Roll in, and an additional 5% converted units to ADA standards would be worth the 2 points.  We
 believe this would be a financially better use of funds from the Tax Credit Allocation and, would meet
 the tenants needs, and wants more accurately.    
 
We truly appreciate your consideration of our suggestions for revisions to this two point item. 
 Please call Dennis Hoover or myself if you have any questions.
 
Thank you Teresa for all you do,
Kim Youngquist
HVM
512-756-6809 ext. 218
 
 
 
(8) Aging in Place. (§2306.6725(d)(2) An Application for an Elderly Development may
 qualify

mailto:KYoungquist@hamiltonvalley.com
mailto:teresa.morales@tdhca.state.tx.us
mailto:raquel.morales@tdhca.state.tx.us
mailto:DennisHoover@hamiltonvalley.com


to receive up to three (3) points under this paragraph only if no points are elected under
subsection (c)(5) of this section (related to Educational Excellence).

 
(A) All Units are designed to be fully accessible (for both mobility and

 visual/hearing
impairments) in accordance with the 2010 ADA Standards with the exceptions listed in
“Nondiscrimination on the Basis of Disability in Federally Assisted Programs and
 Activities”. (2 points).

 
(B) The Property will employ a full‐time resident services coordinator on site for

 the
duration of the Compliance Period and Extended Use Period. If elected under this
subparagraph, points for service coordinator cannot be elected under subsection (c)(3) of
this section (related to Tenant Services). For purposes of this provision, full‐time is defined
as follows (1 point):
(i) a minimum of 16 hours per week for Developments of 79 Units or less; and
(ii) a minimum of 32 hours for Developments of 80 Units or more.



From: Dennis Hoover
To: Teresa.Morales@tdhca.state.tx.us
Cc: Kim Youngquist; Nan Boyles; Emily Farmer
Subject: QAP comment
Date: Monday, October 12, 2015 11:35:06 AM

Teresa,

We sincerely appreciate the hard work and responsive attitude that we get from TDHCA

 staff, especially on working through this QAP comment process.  I heard the same sort of

 comment last week from one on the CPA firms that have done Cost Cert work over the

 years.  So, your dedication doesn’t go unnoticed.  

 

Hamilton Valley Management supports the comments as submitted by RRHA.

RRHA also made this following comment, but we want to reiterate it:

 

Tie Breaker

 

The last tie breaker measures the proximity to the next closest tax credit property. We

 recommend instead the language (also proposed in previous years) measuring the

 distance to the next closest tax credit property of a like-kind resident population.

 
Dennis Hoover
Hamilton Valley Management
512-756-6809 ext 212
Fax 512-756-9885
Cell 830-798-4273
dennishoover@hamiltonvalley.com
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(10) Houston LISC 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 

(11) Alan Warrick, San Antonio  
City Councilman 

 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 

(12) Ivy Taylor, Mayor of San Antonio 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 

(13) Pedro Martinez, San Antonio 
Independent School District 

 
 
 
 
 
 
 
 
 
 
 



San Antonio Independent School District does not discriminate on the basis of race, religion, color, national origin, sex, or disability in providing 
education services, activities, and programs, including vocational programs, in accordance with Title VI of the Civil Rights Act of 1964, as 
amended; Title IX of the Educational Amendments of 1972; section 504 of the Rehabilitation Act of 1973, as amended. 

 

 

San Antonio Independent School District 
141 Lavaca Street  San Antonio, Texas  78210-1095 

Telephone (210) 554-2200  Fax (210) 299-5580 

Office of the Superintendent 
 
   
October 9, 2015 
 
 
Mr. Tim Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
P.O. Box 13941 
Austin, Texas 78711-3941 
 
RE: 2016 Qualified Action Plan (QAP) 
 
Dear Mr. Irvine: 
  
I am writing to request changes to the QAP regarding points for Educational Excellence. At Risk 
developments with Choice Neighborhood Funding should automatically receive three (3) points for 
education excellence, regardless of their actual school scores. 
 
The third and final phase of the redevelopment of the former Wheatley Courts public housing site is 
located in San Antonio's eastside neighborhood. There is a very well-coordinated revitalization 
effort with multiple initiatives underway in this area. Collectively, these initiatives are coordinated 
by the EastPoint Coordinating Council, chaired by Mayor Ivy Taylor and referred to as the 
"EastPoint Initiative." EastPoint encompasses three program areas: 1) the Wheatley Courts Choice 
Neighborhood Initiative (CNI), 2) the Eastside Promise Zone, and 3) the "Eastside Transformation 
Neighborhood."  
  
EastPoint is the only community in the United States to receive awards for three separate Federal 
Programs under the White House Neighborhood Revitalization Initiative (NRI):  a HUD Choice 
Neighborhood Initiative (CNI), a Department of Education Promise Neighborhood, and a 
Department of Justice Byrne grantee. The Choice Neighborhood Initiative is a central part of the 
NRI, an interagency partnership between HUD and the Departments of Education, Health and 
Human Services, Justice and Treasury to support locally driven solutions for transforming distressed 
neighborhoods. The NRI acknowledges the interconnectedness of many factors in revitalization, 
including housing, education, adequate infrastructure, economic development, and safety, and 
promotes breaking the Federal government "red tape" to coordinate revitalization efforts locally.  
  
In order to be designated a CNI, Housing Authority applicants have demonstrated that this targeted 
community needs assistance and has developed a community-driven "Transformation Plan" that 
addresses multiple arenas, including housing, education and social services. 
  
 
 

BOARD OF EDUCATION 
 

PATTI RADLE 
President 

ARTHUR V. VALDEZ 
Vice President 

DEBRA GUERRERO 
Secretary 

ED GARZA 
Member 

OLGA M. HERNANDEZ 
Member  

JAMES HOWARD 
Member 

STEVE LECHOLOP 
Member 

 
PEDRO MARTINEZ 

Superintendent 



San Antonio Independent School District does not discriminate on the basis of race, religion, color, national origin, sex, or disability in providing 
education services, activities, and programs, including vocational programs, in accordance with Title VI of the Civil Rights Act of 1964, as 
amended; Title IX of the Educational Amendments of 1972; section 504 of the Rehabilitation Act of 1973, as amended. 

 

 
 
CNI requires a robust partnership of stakeholders and the San Antonio Independent School District is 
one of them. Incremental progress has put the district in a position to set aggressive goals that will 
result in a high-quality education for every SAISD student. Over the next five years, high 
expectations will drive every action, as we focus on meeting rigorous self-imposed standards that 
exceed those set by outside agencies. The district is ready to heighten its expectations, thanks to the 
groundwork laid by previous administrations and our partnerships with Choice and Promise 
Neighborhoods.  
   
In recent years, SAISD has made significant strides towards excellence:  
 

 Our district has established very aggressive academic goals over the next five years, 
including 90% of our students graduating and at least 80% attending college. 
 

 Our graduation rate has increased from 69% to 81% in the last five years.  
 

 We have established a community school at Wheatley Middle School, which provides 
families educational and training opportunities and quick access to service agencies, in 
addition to providing enrichment programs for students.  
 

 The vast majority of 22 major school renovations were completed this summer as part of 
Bond 2010.  

 
 SAISD’s Young Women’s Leadership Academy, San Antonio’s only public all-girls school, 

has been named a 2015 National Blue Ribbon School, based on its overall academic 
excellence. It is the only school in Bexar County to receive this honor and among 303 public 
and private schools in the country selected as exemplary high-performing schools. 

 
 We opened St. Philip’s Early College High School with San Antonio ISD, our second early 

college high school, in August 2014. This early college high school, which draws students 
from across the entire district, is situated adjacent to the Eastside Promise Neighborhood.  In 
August 2015, SAISD opened a third early college high school as a school-within-a-school at 
Brackenridge High School. 
 

 SAISD’s Young Men’s Leadership Academy, which opened in August 2015, is the city’s 
first public all-boys school, providing grades 4-8 an environment where students have the 
space to develop positive self-esteem and sense of self-identity. 

 
It is for these reasons that we support a revision to TDHCA's draft 2016 QAP regarding points for 
Educational Excellence. Applications for housing developments which qualify in the At-Risk pool 
that have a nationally-recognized educational initiative in place, and/or receive funding from 
CNI, should receive three points.  
 
Sincerely,  

 
Pedro Martinez 
SAISD Superintendent 



 
 
 
 
 
 
 

(14) United Way of San Antonio 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(15) Congressman Lloyd Doggett 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 

(16) VIA Metropolitan Transit  
San Antonio 

 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(17) San Antonio Housing Authority 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 

(18) Tommy Calvert, Bexar  
County Commissioner 

 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 

(19) R.L. “Bobby” Bowling IV 
 
 
 
 
 
 
 
 
 
 
 
 











 
 
 
 
 
 
 

(20) Brad McMurray 
 
 
 
 
 
 
 
 
 
 
 
 



From: McMurray, Bradford
To: Teresa.Morales@tdhca.state.tx.us
Subject: 2016 Draft Qualified Allocation Plan Comments
Date: Wednesday, October 14, 2015 7:11:39 PM

[Please confirm receipt of this email to ensure its delivery]

 

Ms. Morales,

I would like to provide the following comments relating to the 2016 Draft Qualified
 Allocation Plan as published in the Texas Register.  My comments are composed of the
 revisions and their justification as detailed below:

 

§ 11.9(c)(4)(B)(i) – Opportunity Index (Rural)

 

(B)    For Developments located in a Rural Area, an Application may qualify to receive up to
 seven (7) cumulative points based on median income of the area and/or proximity to the
 essential community assets as reflected in clauses (i) - (vi) of this subparagraph if the
 Development Site is located within a census tract that has a poverty rate below 15 percent for
 Individuals (35 percent for regions 11 and 13) or within a census tract with income in the top
 or second quartile of median household income for the county or MSA as applicable or within
 the attendance zone of an elementary school that has a Met Standard rating and has achieved
 a 77  or greater  on index 1 of the performance index, related to student achievement.

 

(i)   Except for an Elderly Limitation Development, the Development Site is located within the
 attendance zone (or in the case of a choice district the closest) of an elementary, middle, or
 high school that has achieved the performance standards stated in subparagraph (B) (For
 Developments in Region 11, the middle school or high school must achieve an index 1 score
 of at least 70 to be eligible for these points); or for Elderly Developments, the Development
 Site has access to services specific to a senior population within 2 miles. (Note that if the
 school is more than 2 miles from the Development Site, free transportation must be provided
 by the school district in order to qualify for points. For purposes of this subparagraph only,
 any school, regardless of the number of grades served, can count towards points; however,
 schools without ratings, unless paired with another appropriately rated school will not be
 considered.)  (3 points);

 

Justification – As proposed, the draft language for §11.9(c)(4)(B)(i) appears to require that a
 middle school or high school in Region 11 must achieve a score of at least 77 on Index 1 to
 qualify for points; however, this exceeds the index 1 score required in Region 11 for
 Educational Excellence points in §11.9(c)(5)(A).  For consistency, as well as the justification
 for allowing middle schools and high schools in Region 11 to score 70 on index 1 and qualify

mailto:BradfordMc@prosperahcs.org
mailto:Teresa.Morales@tdhca.state.tx.us


 for Educational Excellence points in the first place, the verbiage should be revised as outlined
 above.

 

 

§11.9(c)(6)(F) - Underserved Area

 

(F) Within 5 miles of a new business that in the past two years has constructed a new facility
 and undergone initial hiring of its workforce or relocated to the area with an existing
 workforce employing 50 or more persons at or above the average median income for the
 population in which the Development is located (1 point); or

 

Justification – Because a new business will have completed its initial hiring process prior to
 the completion of the tax credit development planned in a 2016 application, there is no way
 for the ultimate residents of the development to be employed at the business.  Therefore the
 intended benefit of the new business is the increased economic activity in the area.  The same
 increased economic activity will result from an existing business relocating to the area.  In
 fact, because of its longer sustained existence, a business relocating to an area has a higher
 probability of sustained economic benefit because it has a higher probability of continued
 existence over that of a new business. (Forbes Article - Five reasons 8 Out of 10 Businesses
 Fail by Eric Wagner September 12, 2013 – “According to Bloomberg, 8 out of 10
 entrepreneurs who start businesses fail within the first 18 months.”)

 

Thank you for the opportunity to provide comments and their consideration.

Sincerely,

 

Brad McMurray

Development Director

8610 North New Braunfels, Suite 500

San Antonio, TX 78217

Office:  (210) 821-4344

Mobile:  (210) 774-0703

Email:  bradfordmc@hcscorp..org

 

mailto:bradfordmc@hcscorp.org


Housing and Community Services, Inc.

provides safe, high quality, affordable housing with support services to those in need.

 

Visit our website to explore how you can make a difference:

http://www.hcscorp.org

 

Become a Fan on Facebook:
https://www.facebook.com

 

 

http://www.hcscorp.org/
https://www.facebook.com/


 
 
 
 
 
 
 

(21) Structure Development 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 

October 14, 2015 
  
Ms. Marni Holloway 
Ms. Teresa Morales 
Texas Department of Housing and Community Affairs 
221 E. 11th Street | Austin, TX 78701 
  

RE: 2016 QAP and Multifamily Rules Public Comment 
  
Dear Ms. Holloway and Ms. Morales: 
 
As a housing and community development professional on behalf of Structure Development, I would like 
to provide the following public comment on the proposed Multifamily Rules and 2016 QAP in numerical 
order. 
 
MULTI FAMILY RULES 
 
Subchapter B - Site and Development Requirements and Restrictions 
Mandatory Community Assets §10.101 (a)(2)  
 
Schools should count as an asset for Elderly Limitation Developments as well as for family 
developments, for all the reasons cited below in the QAP comments. Suggested language: 
 
(J) public schools (only eligible for Developments that are not Elderly Limitation Developments) 
 
Undesirable Neighborhood Characteristics §10.101 (a)(4)(B)(ii) 
Please consider adding an alternative to reporting crime data. Suggested language below. 
 
The Development Site is located in a census tract or within 1,000 feet of any census tract in an Urban 
Area and the rate of Part I violent crime is greater than 18 per 1,000 persons (annually) as reported on 
neighborhoodscout.com. or other local-data source such as precinct reports.  
 
Mandatory Development Amenities §10.101(b)(4) 
Please consider allowing Packaged Terminal Air Conditioning (PTAC) units in At-Risk and 
Rehabilitation deals. Many older apartments have low ceilings or are made of concrete block and central 
air conditioning is not a cost effective solution. High efficiency PTAC units are adequate for small units 
such as efficiencies and one bedroom units found in many preservation projects. Permitting PTAC units 



 
 
 

saves valuable resources for other more measurable and meaningful improvements. Recommended 
language is below. 
  
All units must have central heating and air-conditioning (Packaged Terminal Air Conditioners meet this 
requirement for SRO or Efficiency Units and for all units in Rehabilitation properties where the units 
were heated and cooled with Packaged Terminal Air Conditioners prior to the Rehabilitation). 

 

Subchapter C - Application Submission Requirements 
Non Profit Ownership § 10.204(14)  
 
Please remove language requiring a letter from an attorney verifying tax exemption. This will be costly 
and time consuming to obtain. Many attorneys will not want to verify something that is out of their 
control (because only Appraisal Districts can officially grant the exemption). Current regulations allow an 
applicant to provide up tax exemption after award. Please continue this practice.  
 
 
QUALIFIED ALLOCATION PLAN 
 
Tie Breaker §11.7 
 
When utilizing the poverty rate for a tie breaker, we request that TDHCA utilize the full and exact real 
number, as provided by the American Community Survey, without rounding. TDHCA’s Site 
Demographic report uses one decimal place rather than the full number.  Recommended language for this 
item is as follows: 
 
(2) Applications proposed to be located in a Census Tract with the calculated lowest poverty rate, as 
published by the American Community Survey, as compared to another Application with the same score.  
 
Opportunity Index §11.9(c)(4) 
 
We are in support of the changes to Section 11.9(c)(4) with the exception of substituting proximity to 
senior services for schools in rural regions for Elderly projects.  Public Schools are a key community asset 
in rural Texas and worthy of the 3 points regardless of the population. Education Secretary Arne Duncan 
agrees defining our schools as community centers that serve the neighborhood 24/7.  They provide 
volunteer opportunity for seniors.  Schools have public open space for recreation, fitness, and social 
interaction.  They are places to gather, hold community meetings, and even vote.  “Services Specific to a 
Senior Population” is vague.  A person 55 years or older seeks many of the same services as a general 



 
 
 

population resident and benefits from proximity to a public school.  We recommend keeping the language 
from the 2015 QAP as written below. 
 
Except for an Elderly Limitation Development, The Development Site is located within the attendance 
zone and within 1.5 linear miles of an elementary, middle, or high school with a Met Standard rating ... (3 
points);  
 
(B); or for Elderly Developments, the Development Site has access to services specific to a senior 
population within 2 miles. (Note that if the school is more than 2 miles from the Development Site, free 
transportation must be provided by the school district in order to qualify for points. 
 
Underserved Area §11.9(c)(6) 
 
We support awarding a census tract that has not received an allocation serving the same Target Population 
within 10 years 1 point.  Please clarify what milestone will be used to measure the time.  We recommend 
the “Year” column on the Property Inventory tab of the Site Demographics spreadsheet provided by the 
Department.  Please note that the “Year” date is the year following the “Board Approval” date in a few 
instances. 
 
We also support incentivizing areas with commercial growth. However, as written, it is difficult if not 
impossible to verify a “new business” with a “new facility” with at least 50 persons above the median 
income.   What is new: new to city, new to state, incorporation date? Does an expansion count as a new 
facility, what about a new building(s), or an addition?  Finally, there is no way to verify salary data. The 
on the map census tool (url: http://onthemap.ces.census.gov/) is an objective and quantifiable method for 
measuring jobs within an exact radius of a site. We recommend using a 10:1 ratio for the number of jobs 
earning the top tier of wages within 1 mile of the site compared to the number of HTC units.  This metric 
will aid in housing Texans with convenient access to jobs.  If the on the map census tool is not utilized, I 
request that this item be removed.  As written, it is likely to be abused.  Recommended language is as 
follows: 
 
(F) A site with a 10:1 or higher ratio of jobs earning the top tier of wages within 1 mile of the site 
compared to the number of HTC units, as evidenced by the U.S. Census Bureau’s on the map tool.  
 
Positive and aggressive population growth is also another objective criteria for awarding an underserved 
point.  However data is not available at the census tract level.  Figures are only available at a Place level.  
The only way to measure a 10 year span is to go back from 2010 to 2000.  This time frame is not relevant 
and outdated by 2016.  The newest data sources that come closest to a 10 year spread is the latest 

http://onthemap.ces.census.gov/
http://onthemap.ces.census.gov/


 
 
 

American Community Survey data (2013) compared to 2010 American Community Survey.  Numbers 
from 2003 are not available.  Recommended language for this item is as follows: 
 
(G) A Census Tract Place, or if outside the boundaries of a Place, a county which has experienced 
growth increases in excess of 120% of the county Place population growth over the past 310 years 
provided the census tract does not comprise more than 50% of the county as evidenced by American 
Community Survey 2010 to 2013 data.  
 
 
Tenant Populations with Special Housing Needs §11.9(c)(7) 
As written, rural developers who do not have any urban units are disadvantaged by one point. The 
following language change is suggested: 
 
A. Applications in Urban Regions may qualify for three (3) points . .  

 
Aging in Place §11.9(c)(8) 
 
We support designing units for individuals to age in place gracefully and with dignity.  Based on our 
experience requiring 50% of units to be Adaptable reasonably accommodates this policy.  Recommended 
language is as follows: 
 
(A) Fifty (50) percent of the All Units are designed to be fully accessible adaptable (for both mobility and 
visual/hearing impairments) in accordance with the 2010 ADA Standards with the exceptions listed in 
“Nondiscrimination on the Basis of Disability in Federally Assisted Programs and Activities”. 
 
Concerted Revitalization Plan §11.9(d)(7) 
 
We agree that “the requirements for concerted revitalization in a Rural Area are distinct and separate from 
the requirements related to concerted revitalization in an Urban Area.” However, we do not believe that 
Rural Areas should yield a lower scoring potential than Urban Areas under this  category. Currently Rural 
Areas are only eligible for 4 points under this category while Urban Areas are eligible for 6 points. We 
are unclear what policy objective, if any, this scoring disparity fulfills, particularly considering the ICP 
lawsuit focused on Urban Areas. The scoring should be adjusted (without increasing the requirements) so 
that Rural Areas are also eligible to receive the same 6 points as an urban concerted revitalization plan 
under this category. 
 
Cost of Development per Square Foot §11.9(e)(2)  
 



 
 
 

Sections 11.9(e)(2)(A)(iv) and 11.9(e)(2)(E)(ii) require updating to correspond correctly with the 
proposed scoring point changes to the High Opportunity category. 
 
Moreover, all of the costs per square foot in section 11.9(2)(2) should be increased by at least $10, and 
preferably by $12.  Since 2013, construction costs have increased 1% per month. This means that in one 
year, costs increased by 12.68%. Our firm has documentation of such increases in dated bids, if you 
would like more evidence for this item.  
 
Historic Preservation §11.9(e)(6) 
 
The environmental, economic, and social benefits of the proposal historic amendments are numerous.  We 
support the changes as written. 
 
Third Party Request for Administrative Deficiency §11.10 
 
We support the proposed language in Section 11.10 to change what was formerly called the “Challenge” 
Process. In addition to and in order to support this proposed change, we would like to suggest that the 
Department post the Application deficiencies and Applicant responses to the Department website 
throughout the review period. Doing this will not only help alleviate the administrative burden that 
requests for this information place on the Department, it will also increase the transparency of the review 
process. 
 
Thank you for considering this input on the 2016 QAP and Multifamily Rules. Feel free to contact me if 
you have any questions at 512.473.2527. 
 
Sincerely, 

 
Sallie Burchett, AICP 
 



1

Teresa Morales

From: Sallie Burchett [sallie@structuretexas.com]
Sent: Wednesday, October 14, 2015 7:49 PM
To: Marni.Holloway@tdhca.state.tx.us; Teresa Morales
Cc: Sarah Andre
Subject: Re: 2016 Rules and QAP Public Input

As a follow up to the "senior services" definition, I found a great resource guide of strategic recommendations 
to help craft appropriate aging-supporting plans and programs: Planning Aging-Supportive Communities.  
Perhaps we can study the report and develop sound recommendations for the 2017 policies. 
 

 
 

America is aging fast. 

In 2010, 40.3 million people in the United States were age 65 or older, 12 times the number in 1900. The 
fastest-growing group of older adults is 85-plus, and the trend is likely to continue through 2050 and beyond. 

How can communities rise to the challenge? Planning Aging-Supportive Communities is a guide to help 
planners and public officials meet the needs of older residents. Safe and affordable housing is one of the most 
basic needs. So is the ability to get around town, whether driving, walking, cycling, or taking transit. Public 
spaces, services, and health programs all must be addressed. 

In clear, concrete terms, this new report shows how to use the resources already in place, and what features to 
add, to create communities that support full, fulfilling — and long — lives. 

 
 
 
Sallie Burchett, AICP, LEED Green Associate 
 
On Wed, Oct 14, 2015 at 5:52 PM, Sallie Burchett <sallie@structuretexas.com> wrote: 
Dear Ms. Holloway and Ms. Morales. 
 
Please see the attached letter detailing our input on the proposed 2016 Rules and QAP requirements.  Feel free 
to contact me if you  have any questions.  Thank you for considering the requests. 
 
Sincerely, 
Sallie Burchett, AICP, LEED Green Associate 
 



 
 
 
 
 
 
 

(22) Cynthia Bast, Lock Lord 
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600 Congress, Suite 2200 
Austin, TX 78701 

Telephone:  512-305-4700 
Fax:  512-305-4800 
www.lockelord.com 

Cynthia L. Bast 
Direct Telephone:  512-305-4707 

Direct Fax:  512-391-4707 
cbast@lockelord.com 

 
 

  

MM  EE  MM  OO  RR  AA  NN  DD  UU  MM  

TO: Texas Department of Housing and Community Affairs 

FROM: Cynthia Bast 

DATE: October 15, 2015 

RE: PUBLIC COMMENTS ON RULES – CHAPTER 11, QUALIFIED ALLOCATION PLAN 

 
 

 On behalf of Locke Lord LLP and not any particular client of our firm, please find 
comments to draft Chapter 11, Texas Administrative Code (“TAC”), Qualified Allocation Plan.   

Section 11.2 

Issue:  With regard to the calendar dates, please note that, with regard to the 10% Test, 
Section 10.402(g) states that the 10% Test delivery date is "no later than July 1", while Section 
11.2 indicates July 3.   

Recommended Change: 

These two provisions of the Rules need to be made consistent for clarity. 

Section 11.4(c) 

Issue:  TDHCA should conform the QAP to federal law with regard to the 130% boost in eligible 
basis.  Specifically, Sections 42(d)(5)(B)(ii) and (iii) of the Internal Revenue Code (the "Code") 
are very clear about the eligibility for boost in qualified census tracts and difficult development 
areas.  TDHCA does not need to modify or expound upon this federal law; it should simply 
follow it.  Thus, rules as to the boost in qualified census tracts and difficult development areas 
are not required.  To the extent TDHCA believes the boost is not required for financial feasibility 
of a particular Development, the agency already has rules to accommodate a decision, on a 
project-by-project basis, as to how much boost should be given.  TDHCA does need to 
implement rules under Section 42(d)(5)(B)(v) of the Code, which gives TDHCA the discretion to 
provide a boost in certain circumstances.  This is the only area of the 130% boost in eligible 
basis that should require rule-making. 
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Recommended Change: 

For consistency with federal law, remove subsections (1) and (2) of Section 11.4(c) and retain 
subsection (3). 

Section 11.9(d)(2) 

Comment:  Would it be helpful to identify whether a Development located in an ETJ should look 
to the city or county for funding? 

Section 11.9(d)(7)(a)(i) 

Comment:  I believe this opening paragraph is effective at setting TDHCA’s expectations as to 
the characteristics of a revitalization area. 

Section 11.9(d)(7)(a)(i)(III) 

Comment:  I am struggling to understand what the following sentence means: 

“In addition, but not in lieu of, such a plan may be augmented with targeted efforts to promote a 
more vital local economy and a more desirable neighborhood, including but not limited to . . . . “ 

What does it mean to be “augmented with targeted efforts”?  Does this mean that the city or 
county has programs/activities in progress that can be documented but are not necessarily 
described in the plan document? 

Section 11.9(d)(7)(a)(ii)(I) 

Comment:  The word “outline” needs to be “outlined”. 

Section 11.9(f) 

Comment:  The opening sentence states: 

“Staff will recommend to the Board and the Board may make a deduction of up to five (5) points 
for any of the items listed in paragraph (1) of this subsection . . . “ 

What about paragraph (2) of this subsection?  Paragraph (2) also identifies violations that 
should be considered, but as written, I do not believe the Section specifically allows a point 
deduction for violations described in paragraph (2). 

 

Thank you for your consideration. 



 
 
 
 
 
 
 

(23) New Hope Housing 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

 

 
October 14, 2015 

 

 

Ms. Teresa Morales 

Texas Department of Housing and Community Affairs 

221 East 11
th
 Street 

Austin, Texas  78701 

Delivered via email  

 

 

Dear Teresa: 

 

I am writing to offer additional comment on the 2016 draft Uniform Multifamily Rules and Qualified 

Allocation Plan. As a respected and leading developer of Supportive Housing, we believe the following 

changes would better serve the very low income and most vulnerable populations in Texas, and we hope 

you will make the following revisions. 

 

 

 

Multifamily Rules - Subchapter B – Section 10.101(a)(4)(B)(ii)   

Undesirable Neighborhood Characteristics – www.neighborhoodscout.com 

 

Once again, please adjust the required use of www.neighborhoodscout.com. This costly $40/month 

subscription service, which in 2014 the Department thoroughly vetted and found to have questionable 

data sources, is simply an ineffective tool by which to measure the quality of a neighborhood. As other 

developers and market analysts mentioned at the September 11, 2015 Board Meeting, census tracts can 

border one another, and yet be worlds apart in terms of opportunity and crime. Houston has many 

perfect examples: vibrant Downtown Houston borders multiple high crime areas. Infamously high crime 

areas in southwest Houston border the affluent Meyerland area.  

 

In addition, some of these so-called “blighted” tracts near downtown Houston have tear-down homes on 

the market for $250,000, with renovated single family houses selling well above $500,000. Millennials 

and boomers alike are gravitating to urban cores, where accessibility to employment, restaurants, and 

recreation is a true quality of life enhancement. This creates a beautifully diverse mix in the community, 

which helps to lift up areas that have historically struggled with high crime and blight. 

 

In addition, our own research of locally published crime data cannot replicate the disproportionate 

scores for violent crimes per 1,000 residents listed on neighborhoodscout.com. Our in-house research 

involved defined census tracts for several areas of the city that score poorly on neighborhoodscout.com. 

When we pulled the easily available Houston Police Department Beat Reports, which detail each crime 

by address and date, we found that the number of actual violent crimes in these areas was far below the 

standard of 18 per 1,000.  

 

 For example, in Houston’s vibrant and rapidly gentrifying East End (where you would be lucky 

to find a new townhome for less than $350,000), the reported number of violent crimes per 

1,000 as detailed by neighborhoodscout.com was greater than 5 times (5x) the actual violent 

crimes reported on the beat reports for the exact same tracts. This deeply concerns us, and 

http://www.neighborhoodscout.com/


hopefully you too. We would be happy to share with you additional specifics about these 

findings, upon request. 

 

In summary, neighborhoodscout.com uses a set of metrics that are simply impossible to replicate using 

publicly available data. And many projects that have unsubstantiated high crime scores on this website 

would be forced to seek Board review and approval, creating significant additional workload and 

paperwork for Department staff, the Board, and the developer. This can be easily avoided by providing 

an alternative method to measure the crime statistics of an area. New Hope Housing proposes the 

following language: 

 

(ii)  The Development Site is located in a census tract or within 1000 feet of a census tract in an 

Urban Area and the rate of Part I violent crimes for the police beat as reported by the local 

police department is greater than 18 per 1,000 persons (annually) or as reported on 

neighborhoodscout.com. 

 

 

 

Multifamily Rules - Subchapter B – Section 10.101(a)(4)(B)(iv)   

Undesirable Neighborhood Characteristics – Met Standard Schools 

 

Once again, please remove from Undesirable Neighborhood Characteristics that elementary, middle and 

high schools must achieve the Met Standard rating of the Texas Education Agency. Houston has open 

enrollment charter schools, irrespective of the neighborhood where residents live. In addition, creating 

this additional barrier ensures that no new quality affordable housing is constructed in already 

gentrifying urban areas. Furthermore, this rule does not take into account single room occupancy (SRO) 

developments that only lease to adults, who have no children with need or use for higher performing 

schools. Rightfully, Elderly Limitation developments have achieved exemption, and so too should 

Supportive Housing. Please add the following language to the last sentence of the rule: 

 

“Development Sites subject to an Elderly Limitation or Supportive Housing are considered 

exempt and do not have to disclose the presence of this characteristic” 

 

 

 

Qualified Allocation Plan Section 11.9(c)(8) 

Competitive HTC Selection Criteria – Aging in Place 

 

Please provide an opportunity for Supportive Housing, in line with the alternative the draft reflects for 

“Aging in Place.” New Hope currently has nearly 1,000 adult residents, and disadvantaging supportive 

SRO housing simply does not make sense. There are already many barriers to filling this housing void, 

so requiring high performing schools to compete with traditional family deals just creates one more 

hurdle, when the fact is no school aged children live in SRO housing. This can be accomplished simply 

by adding the following language: 

 

 “An application for an Elderly Development, or a Supportive Housing SRO Development, may 

qualify to receive up to three (3) points under this paragraph only if no points are elected under 

subsection (c)(5) of this section (related to Educational Excellence).”  

 

 

  



Qualified Allocation Plan Section 11.9(e)(2)(B)  

Cost of Development per Square Foot 

 

Recent years have shown dramatic increases in construction costs, particularly in the major cities. As a 

direct result of this activity, overall costs are escalating.  Houston has seen a dramatic 20% increase in 

multifamily construction costs over the past two years and while forecasters are projecting a leveling off 

of costs, they do not anticipate any significant decreases. As a result of these increases, Supportive 

Housing is at an even greater disadvantage. Supportive Housing includes larger than average 

community spaces, increased numbers of social service offices, and resident-centered amenities – all 

designed to help keep the vulnerable individuals and families stably housed. In spite of these sustained 

increases, the TDHCA has not made adjustments to the cost per square foot rule since 2013. It is time 

for an increase, and we respectfully propose the following language: 

 

 (B) Applications proposing New Construction or Reconstruction will be eligible for twelve (12) 

points if one of the following conditions is met:  

(i) The Building Cost per square foot is less than  $90 per square foot;  

(ii) The Building Cost per square foot is less than $95 per square foot, and the Development 

meets the definition of a high cost development;  

(iii) The Building Cost per square foot is less than $125 per square foot, and the Development 

meets the definition of both a high cost development AND a single room occupancy 

Supportive Housing development; 

(iv) The Hard Cost per square foot is less than $110 per square foot; or  

(v) The Hard Cost per square foot is less than $120 per square foot, and the Development 

meets the definition of high cost development. 

(vi) The Hard Cost per square foot is less than $150 per square foot, and the Development 

meets the definition of both a high cost development AND a single room occupancy 

Supportive Housing development. 

 
In addition to the detailed amendments above, all concerned with New Hope express genuine 

appreciation for reinstatement of the 50 square feet of common area space per unit for Supportive 

Housing. This makes a significant impact on project feasibility and we are thankful the Department 

responded to the Supportive Housing community’s needs in this regard. 

 

I hope you know this letter brings with it my utmost respect and appreciation for the work you do, and 

for the opportunity to offer comment. Thank you for your willingness to dialogue with the developer 

community. The changes I am requesting would increase the feasibility of direly needed Supportive 

Housing across the State of Texas.  Should you wish to speak with me personally, I welcome hearing 

from you at any time via my cell at (713) 628-9113.  

 

 

Sincerely, 

 
Joy Horak-Brown 

President & CEO 

 

 

CC: Tim Irvine, Tom Gouris, Marni Holloway 
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From: MARY HENDERSON
To: teresa.morales@tdhca.state.tx.us
Subject: Public Comments for 2016 QAP and MF Rules
Date: Thursday, October 15, 2015 10:21:18 AM

Teresa,

My public comments on the Draft QAP and Multifamily Rules for 2016 are focused on the radius limitation for
 important services of full service grocery and pharmacy for the proposed scoring of 1 point each, as well as my
 interest in seeing churches retained as a Community Asset (which is recommended in the TAAHP membership
 letter of recommendations).

Otherwise, I am in agreement with the changes/modifications proposed by the TAAHP membership.

Specifically, I am requesting a change in distance to 1.5 miles for Urban Developments to score 1 point each for
 proximity to 1) a full service grocery and 1) a pharmacy.  I feel that if the allowable distance is being changed for
 Rural Developments from a 2 to 3 mile radius, then a commensurate change (50% extension of the radius) should
 be applied to Urban Developments, because of the more intense land uses, commercial zoning which typically
 requires rezoning and higher land costs that are encountered in Urban areas in proximity to these services.  These
 services are most often located in heavily retail areas which often are almost fully built out, making it extremely
 difficult to find affordable tracts of suitably large land upon which to construct affordable multifamily
 developments.

I propose the following language be adopted for the 2016 QAP:

Qualified Allocation Plan

Section 11.9 (c)(9) Competitive HTC Selection Criteria/Proximity to Important Services

Proximity to Important Services. An Application may qualify to receive up to two (2) points for being located within
 a one-and-a-half (1.5) mile radius for Urban Developments and a three (3) mile radius for Developments in a Rural
 Area of the services listed below.  These do not need to be in separate facilities to qualify for the points.

(A)     Full Service Grocery (1 point);
(B)     Pharmacy (1 point).

I have been seeing an associated negative impact from attempting to locate Urban Developments in a tight one-mile
 radius of important services.  That is the "domino" effect that also impacts one or two highly rated schools that lie
 within this tighter radius. The net effect is growing pushback from families and school districts.  They are fearful
 that multiple projects in the same tight radius will have a negative impact on teacher/student ratios, increase the
 percentage of economically disadvantaged students in these nearby schools and lower test scores.  I know of at least
 one instance this past year when parents and school board members then complained to the State Rep who opposed
 and ultimately defeated the Urban Development.  I am fearful that unless more is done to create better dispersion of
 Urban Developments (such as extending this radius requirement), that more and more communities will be
 opposing affordable MF development.

Thank you,
Mary

Mary Henderson Associates
Direct: (512) 931-3713
Mobile: (512) 287-9612

mailto:mhassoc@prodigy.net
mailto:teresa.morales@tdhca.state.tx.us
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From: Heather Bradley-Geary
To: Teresa Morales
Cc: Rick Manzardo; Karl Neiderer
Subject: 2016 Qualified Allocation Plan (Public Comment)
Date: Thursday, October 15, 2015 11:19:52 AM
Attachments: image001.png

Mr. Morales:  Please accept the following as public comment regarding the 2016 Qualified
 Allocation Plan.  If you need further information or have any questions regarding the
 following public comments, please contact me at Heather@VecinoGroup.com or (913) 905-
9645.  Thank you for the opportunity to make comment.

 

1.       If possible, a red-lined version of the Qualified Allocation Plan (changes from 2015 to
 2016) posted on the website would be a great tool.

2.       The opportunity area points forces development in suburban neighborhoods that are not
 really conducive to the target population.  The Vecino Group is dedicated to Housing for the
 Greater Good and ultimately working to end homelessness through collaboration with local
 non-profits.  One of the ways that Vecino Group works towards housing for the greater good
 is making a community better than when we came.  For example, developing an abandoned
 housing authority building to house persons that are homeless, incorporating the adjacent
 neighborhood to offer services, and working with the local school districts to provide
 tutoring.  This is just one example of making the community better.  When Vecino Group is
 forced to develop in the more suburban community, we are taking the resources we are able to
 provide away for our most vulnerable citizens.  We urge TDHCA to weigh CRA points just as
 much as opportunity area points.  Further,  educational excellence points should not be
 limited by points under the opportunity index.   These two additions/changes will allow
 supportive housing developers to continue to work in the urban core, continuing our work in
 collaborating with local communities to revive neighborhoods. 

3.       The adaptive reuse or acquisition/rehab cost per square foot seems low for scoring
 purposes.  Vecino Group specializes in historic gut-rehabs, allowing us to better
 neighborhoods.  Comment for suggestion:  For developers that are doing 100% historic
 development, costs can exceed 20% of the posted scoring. 

 

 

 

 

Heather Bradley-Geary, MSW

The Vecino Group

(913) 905-9645 (Cell)

mailto:heather@vecinogroup.com
mailto:teresa.morales@tdhca.state.tx.us
mailto:Rick@vecinogroup.com
mailto:Karl@vecinogroup.com
mailto:Heather@VecinoGroup.com
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Daniel & Beshara, P.C.
3301 Elm Street
Dallas, TX 75226

214 939-9230
danbesh@danielbesharalawfirm.com

fax 214 741-3596 or 214 939-9229

October 15, 2015

email to 
beth.klusmann@texasattorneygeneral.gov

nancy.juren@texasattorneygeneral.gov

To: Texas Department of Housing and Community Affairs

From: Daniel & Beshara, P.C. on behalf of the Inclusive Communities Project, Inc. 

Re: Comments on 2016 Draft Qualified Allocation Plan

We represent the Inclusive Communities Project, Inc. (ICP). This comment on parts of
the proposed 2016 QAP is filed on behalf of ICP. 

Comment on 2016 Draft Qualified Allocation Plan

ICP objects to the proposed change in the concerted community revitalization plan. ICP
objects to the delegation of the subjects of an eligible concerted community revitalization plan to
municipalities. The delegation is made without standards for the conditions that must be
addressed and without standards for the measurable improvements upon which the points are to
be awarded. Draft 2016 QAP § 11.9 (d)(7)(A). The revision will allow municipalities to continue
to maintain racial segregation in areas of slum and blight by making improvements that do not
address significant elements of the segregation, slum and blight. For example, a plan that calls
for new sidewalks in an area of slum and blight will be eligible for points even if the only
revitalization work is partial completion of the sidewalk replacements. There is no obligation to
address other elements of slum and blight in order to be eligible for the selection criteria points. 

ICP objects to the distribution of the scoring point criteria that award a disproportionate
number of points for the municipal approval element and the State Representative approval
element. These elements will perpetuate racial segregation in the LIHTC program. Even though
the elements are statutory points, TDHCA has discretion in defining the terms upon which the
points will be awarded. For example, TDHCA could lessen the segregative effect of the elements
by conditioning the award of positive and negative points based on whether or not the
municipality or State representative provided the developer with a statement of reasons for the
opposition and provided the developer with an opportunity to respond to the opposition. 

-1-



TDHCA has the discretion to disregard these points when appropriate to avoid perpetuating
racial segregation.

Michael M Daniel
Laura B. Beshara

-2-
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BLOOM	APARTMENTS	
HISTORIC	RENOVATION	

	

	
Blooms	Apartments	in	Tallulah,	LA	

 Description	of	Property:	First	indoor	mall	ever	built	in	the	United	
States	in	1927	

 Rural	or	Urban:	Rural	
 Construction	Type:	Adaptive	Reuse	
 Number	of	Units:	30	units	of	LIHTC,	general	population	
 Cost	Certified	Total	Construction	Cost	including	OH&P:	 $4,800,691	
 Cost	Certified	Total	Development	Cost:	 $6,770,971	
 SF	of	Building:	24,448	NRSF,	2,168	SF	for	clubhouse,	14,234	SF	halls	 and	

common	space	
 Tax	Credit	Award:	$550,000	in	annual	LIHTC	
 Additional	Funding	for	Development:	20%	Federal	Historic	Credit;	25%	

State	Historic	Credit	
 Cost	certified	final	construction	cost:	

o	Total	Development	cost/unit:	$225,669.00/unit	
o	Total	Construction	cost/unit:	$160,023.00/unit	
o	Total	Construction	cost/NRSF:	 $196.36/NRSF	
o	Total	Development	cost/NRSF:	$276.95/NRSF	

  	



AEOLIAN	SENIOR	APARTMENTS	
HISTORIC	RENOVATION	

	

	
	
Aeolian	Senior	Apartments	in	Vicksburg,	MS	

 Description	of	Property:	 Abandoned	apartment	building	in	downtown	
Vicksburg	that	was	originally	built	in	1924.	

 Rural	or	Urban:	Rural	
 Construction	Type:	Rehabilitation	
 Number	of	Units:	Built	60	units	of	LIHTC	Senior	housing	
 Cost	Certified	Total	Construction	Cost	including	OH&P:	$6,402,833	
 Cost	Certified	Total	Development	Cost:	 $9,169,123	
 SF	of	Building:	38,752	NRSF,	Community	area	4,279	SF,	all	other	 common	

space	22,654	SF	
 Tax	Credit	Award:	$749,045	in	annual	LIHTC	
 Additional	Funding	for	Development:	20%	Federal	Historic	Credit	
 Cost	certified	final	construction	cost/SF:	

o Total	Development	cost/unit:	$152,818.00/unit	
o Total	Construction	cost/unit:	$106,713.00/unit	
o Total	Construction	cost/NRSF:	 $165.22/NRSF	
o Total	Development	cost/NRSF:	$236.61/NRSF	

	 	



CARR	CENTRAL	APARTMENTS	I	AND	 II	
HISTORIC	RENOVATION	

	

	
Carr	Central	Apartments	I	and	II	in	Vicksburg,	MS	

 Description	of	Property:	Abandoned	school	in	downtown	Vicksburg	that	
was	originally	built	in	1924.	

 Rural	or	Urban:	Rural	
 Construction	Type:	Adaptive	Reuse	and	New	Construction	
 Number of Units:	Total	of	72	LIHTC	family	units:	36	units	within	the	

historic	structure	and	additional	36	new	construction	units	
 Cost	Certified	Total	Construction	Cost	including	OH&P:	$11,444,515	
 Cost	Certified	Total	Development	Cost:	 $16,670,096	
 SF	of	Building:	78,878	NRSF	and	81,968	GSF	
 Tax	Credit	Award:	$1,499,659	in	annual	LIHTC	
 Additional	Funding	for	Development:	20%	Federal	Historic	Credit	
 Cost	certified	final	construction	cost/SF:	

o Total	Development	cost/unit:	 $231,529.00/unit	
o Total	Construction	cost/unit:	 $158,951.00/unit	
o Total	Construction	cost/NRSF:	$145.00/NRSF	(36	Historic/36	NC)	
o Total	Development	cost/NRSF:	 $211.00/NRSF	
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October 15, 2015 
 
Texas Department of Housing and Community Affairs 
Attention: Multifamily Finance 
221 E. 11th Street 
Austin, Texas 78701 
 
Dear Ms. Morales: 
 
We appreciate the opportunity to provide comment to the Uniform Multifamily Rules, 
Qualified Allocation Plan and Real Estate Analysis Rules. 
 
§10.101(a)(2) Mandatory Community Assets 
We support TAAHP’s recommendation for churches/religious institutions to be added 
back to the list of Mandatory Community Assets.  
 
These organizations provide many services that the tenants we serve need and use. It 
makes logical sense that these organizations be included as Community Assets. 
 
§10.101(b)(5) Common Amenities, §10.101(b)(6) Unit Requirements, and  
§10.101(b)(7) Tenant Services 
We Support TAAHP’s recommendation to request the timeframe for these items to be 
returned to the Section 42 fifteen (15) year Compliance Period instead of the Extended 
Use Period as the current language in the draft rules is requiring. 
 
§11.9(b)(2) Sponsor Characteristics 
We believe at this point in time, this point category has not been evaluated enough to be 
appropriately implemented. Developers/Applicants do not know what compliance 
category will apply to them; therefore, they will not know what score to attach to this 
criteria.  
 
An alternative recommendation would be to put this as a placeholder for the 2017 QAP 
and allow the Developers/Applicants to go through the process in the 2016 cycle without 
the score actually being counted. This will at least give Developers/Applicants a potential 
look at what will happen in 2017 and this can be better evaluated for 2017. 
 
§11.9(c)(6)(F) & (G) Underserved Area 
While we applaud the Department for trying to find more ways to spread out points and 
accepting suggestions to accomplish this goal, both of these new additions to the 
underserved area cause concern. The Department needs to state a clear reliable third 
party source that will be acceptable for obtaining this data. We do not believe a letter 

Arx Advantage, LLC 
Robbye G. Meyer 

8801 Francia Trail 
Austin, Texas 78748 

(512) 963-2555 
robbyemeyer@gmail.com 



from a city/county official is appropriate and can be subjective and a strong case for 
challenges/administrative review. For (G) specifically, will this be ACS data, if so, which 
ACS data source.  
 
§11.9(c)(7)(A) Tenant Populations with Special Housing Needs 
We support the Department’s efforts to encourage participation and expedite the 
allocation of the 811 Program Funds; however, we do not support awarding points to 
applications that are not in eligible areas. This scoring item eliminates many developers 
in the state that have existing portfolios in non-811 eligible MSA areas, along with new 
developers to the program and to the state of Texas. 
 
As an alternative, the 811 program can be made as a threshold requirement for 4% tax 
credit applications submitted to the Department for developments proposed in 811 
eligible MSAs. Our recommendation is for 10% of the total units in a qualified 
development. 
 
§11.9(e)(2) Cost of Development per Square Foot 
We support TAAHP’s recommendation for this point category.  
 
§10.302(d)(1)(A)(i) Market Rents 
Recommend language change: For a Development that contains less than 15% 
unrestricted units, the Underwriter will limit the Pro Forma Rents to the lesser of Market 
Rent or the Net Gross Program Rent at 60% AMI. 
 
10.302(e)(7)(F) Developer Fee 
Although we understand what the Department is trying to curtail with these new 
restrictions, we believe there needs to be more discussion with all stakeholders 
(developers, investors, lenders, etc.…) before a final determination is made. This change 
affects the overall deal as a whole and not just the developer pocket book. 
 
HB 3311 Parity of Senior Housing 
When reading the actual language in the statute and applying the formula according to 
the literary language, it appears clear that the statute is directed at the sub-regions. Since 
the At-Risk set aside does not differentiate between regions and sub-regions or rural and 
urban, it should be clear that the At-Risk set aside should not be included in the formula 
for the percentage of senior housing in Texas. 
 
We appreciate the opportunity to participate in the discussion. If we can be of additional 
assistance, please let us know. 
 
 
Sincerely, 
Robbye G. Meyer 

 



 
 
 
 
 
 
 

(29) Hettig-Kahn 
 
 
 
 
 
 
 
 
 
 
 
 



From: Barry Kahn
To: Marni.Holloway@tdhca.state.tx.us; Teresa.Morales@tdhca.state.tx.us
Cc: Ryan Hettig
Subject: FW: QAP Comments - Section 11.9 (4)(A) Regarding 15% poverty limit for individuals
Date: Thursday, October 15, 2015 5:44:19 PM

Marni and Teresa,
 
Just returning from Austin, I would like to expand on the below after my discussion with Marni. The
 Poverty index was developed on a testing basis years ago. It started at 10%. Then it went to 15% on
 an experimental basis, with a view to increasing it,  and never changed.
 
The 30% boost is critical to a transaction these days. To be in a changing or gentrifying area which
 has become high opportunity according to one index but where the data on poverty rate may not
 have changed (HUD is always several years behind) or be stale should not deter a needed and
 worthwhile development from occurring.
 
Thus we are very supportive of the TAAHP position of increasing the rate to 20% and then maybe
 further modifying in the future. As the new AFFH rule states, there needs to be balance and raising
 the poverty rate for the areas that need it is a step in the right direction.
 
Thank you.
 
 

From: Ryan Hettig 
Sent: Thursday, October 15, 2015 11:02 AM
To: 'Teresa Morales'
Subject: QAP Comments - Section 11.9 (4)(A) Regarding 15% poverty limit for individuals
 

Hello Teresa,
 
I wanted to add my comment and agree with TAAHP’s position regarding the
 poverty rate restriction of 15% in Section 11.9 (4) (A) of the QAP
 
“TAAHP also request that the poverty rate for opportunity index be

 increased to 20% for all areas outside of Region 11 where the poverty

 rate should stay at 35%.”

 
“Justification: This small change will add 227 or 4.3% (out of 5,263) additional
 census tracts to “High Opportunity” which will promote further de-
concentration of awards. These new census tracts are still first and second
 quartile census tracts and in many cases have highly rated schools and are
 closer to services and town centers. This change also helps alleviate the issue

mailto:bkahn@hettig-kahn.com
mailto:Marni.Holloway@tdhca.state.tx.us
mailto:Teresa.Morales@tdhca.state.tx.us
mailto:rhettig@hettig-kahn.com


 that residents living in preservation properties are part of the poverty rate,
 making their own communities uncompetitive”
 
I would also like to add that with ever changing neighborhood statistics, many
 times it takes the reported data several years to catch up with what may
 actually be happening in a specific area (e.g. – a specific census tract may be
 experiencing an increase in income levels, but the decrease in poverty rate
 may take time to catch up).  I believe this to be particularly important in areas
 with a large urban population like Houston and Dallas
 
Thank You
 
Ryan Hettig



From: Ryan Hettig
To: Teresa Morales
Subject: QAP Comments - Section 11.9 (4)(A) Regarding 15% poverty limit for individuals
Date: Thursday, October 15, 2015 11:01:55 AM

Hello Teresa,

 

I wanted to add my comment and agree with TAAHP’s position regarding the poverty rate
 restriction of 15% in Section 11.9 (4) (A) of the QAP

 

“TAAHP also request that the poverty rate for opportunity index be increased to 20% for all
 areas outside of Region 11 where the poverty rate should stay at 35%.”

 

“Justification: This small change will add 227 or 4.3% (out of 5,263) additional census tracts
 to “High Opportunity” which will promote further de-concentration of awards. These new
 census tracts are still first and second quartile census tracts and in many cases have highly
 rated schools and are closer to services and town centers. This change also helps alleviate the
 issue that residents living in preservation properties are part of the poverty rate, making their
 own communities uncompetitive”

 

I would also like to add that with ever changing neighborhood statistics, many times it takes
 the reported data several years to catch up with what may actually be happening in a specific
 area (e.g. – a specific census tract may be experiencing an increase in income levels, but the
 decrease in poverty rate may take time to catch up).  I believe this to be particularly important
 in areas with a large urban population like Houston and Dallas

 

Thank You

 

Ryan Hettig

mailto:rhettig@hettig-kahn.com
mailto:teresa.morales@tdhca.state.tx.us
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lora@betcohousinglab.com | 2201 Northland Drive  Austin, Texas 78756 | 120 Joe Wimberley Blvd, Suite 104 Wimberley TX  78676
Lora Myrick  (512) 785-3710

October	8,	2015	
	
Mr.	Teresa	Morales,	Tax	Credit	and	Bonds	Administrator	
Texas	Department	of	Housing	and	Community	Affairs	
221	E.	11th	Street	
Austin,	Texas	78701	
	
Re:	2016	Draft	Qualified	Allocation	Plan	(QAP)	and	Uniform	Multifamily	Rules	
	
Dear	Ms.	Morales,	
	
We	 appreciate	 the	 opportunity	 to	 provide	 comments	 to	 the	 draft	 2016	 QAP	 and	
Uniform	Multifamily	Rules.	 	We	appreciate	all	of	staff’s	work	on	these	rules	and	the	
various	 improvements	 made	 for	 the	 benefit	 of	 the	 program	 and	 its	 practitioners,	
including	 the	 ability	 to	 submit	 applications	 electronically,	 the	 reduction	 of	 local	
funding	 and	 equalizing	 scoring	 criteria	 for	 elderly	 and	 general	 population	
developments.		With	respect	to	certain	items	that	we	do	not	agree	with,	we	offer	the	
following	comments	 for	 the	Department’s	 consideration.	 	Please	note	 that	we	have	
notated	our	changes	in	red	font.				
	
Qualified	Allocation	Plan	(QAP)	Comments:	
	
§11.7	Tie	Breakers	
We	would	like	to	recommend	a	slight	language	change	to	the	fourth	tie	break	criteria	
to	 compare	distances	between	 the	 same	 target	populations.	 	This	modification	will	
assist	with	 the	on-going	de-concentration	efforts.	 	We	offer	 the	 following	amended	
language	to	the	current	draft	language:	
	
(4)	Applications	proposed	 to	be	 located	 the	greatest	 linear	distance	 from	 the	nearest	
Housing	 Tax	 Credit	 assisted	 Development	 serving	 the	 same	 target	 population.		
Developments	awarded	Housing	Tax	Credits	but	do	not	yet	have	a	Land	Use	Restriction	
Agreement	 in	 place	will	 be	 considered	Housing	Tax	 Credit	 assisted	Developments	 for	
purposes	 of	 this	 paragraph.	 	 The	 linear	 mile	 will	 be	 performed	 by	 the	 closest	
boundaries.		
	
§11.9(b)(2)	Sponsor	Characteristics		
While	we	are	not	necessarily	opposed	to	this	new	point	category	added	to	Sponsor	
Characteristics,	it	is	unclear	how	an	Applicant	is	to	actually	determine	their	current	
status.	 	There	are	 times	where	Department	staff	 review	time	spills	past	 the	90-day	
correction	 period	 deadline	 and	 will	 require	 more	 information	 from	 the	
Applicant/Developer.		Will	this	be	an	instance	that	would	impact	the	category	status,	
even	if	the	Applicant/Developer	submitted	their	corrective	action	response	prior	to	
the	conclusion	of	the	corrective	action	period	deadline?		There	are	also	times	where	
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an	 Applicant	 cannot	 correct	 the	 identified	 issue	 of	 non-compliance	 due	 to	 the	
unavailability	of	the	resident	or	household	member.		Again,	how	will	this	impact	the	
category	status?	We	would	like	to	request	and	recommend	that	Department	staff	set	
forth	 the	process	 in	which	Applicants	 can	determine	 their	 current	 category	 status.		
We	further	recommend	that	category	status	determined	current	as	of	the	Application	
submission	date	 of	March	1,	 2016,	 be	 applicable	 to	 the	 application	 throughout	 the	
review	and	evaluation	process.			
	
§11.9(c)(4)	Opportunity	Index	
We	would	like	to	request	that	poverty	rate	for	this	scoring	criterion	is	modified	from	
15%	to	20%	for	both	the	Urban	and	Rural	Areas.		This	modification	will	allow	more	
census	tracts	in	top	two	quartiles	to	become	available	and	include	communities	that	
want	and	need	 the	housing,	but	previously	were	not	 competitive.	 	This	adjustment	
will	also	further	promote	ongoing	de-concentration	efforts.			
	
We	 also	 agree	 with	 other	 commenters	 that	 have	 advocated	 for	 more	 options	 for	
placing	 developments	 in	 areas	 of	 high	 opportunity	 that	 include	 second	 quartiles.		
These	second	quartile	areas	also	offer	high	incomes;	low	poverty	rates;	and	access	to	
quality	schools	and	often,	these	areas	are	located	closer	to	public	transportation	and	
employment	 opportunities.	 	 We	 also	 agree	 with	 the	 current	 QAP	 language	 that	
provides	 opportunities	 in	 second	 quartiles;	 however,	 we	 do	 not	 agree	 that	 these	
second	quartile	areas	should	be	a	point	less	than	first	quartile	areas	with	the	added	
requirement	of	the	elementary	school	having	received	at	least	one	distinction.		If	this	
additional	 requirement	 is	 to	 be	 met	 for	 second	 quartile	 areas,	 then	 these	 areas	
should	 have	 the	 same	 point	 value	 as	 the	 first	 quartile	 areas.	 	 If	 this	 added	
requirement	of	the	elementary	school	having	at	 least	on	distinction	was	not	part	of	
the	 second	 quartile	 draft	 language,	 then	 it	 would	 qualify	 for	 a	 point	 less	 as	 the	
difference	 between	 seven	 (7)	 and	 six	 (6)	 points	 was	 the	 applicable	 quartile.	 	 We	
recommend	 a	 combination	 of	 language	 of	 (i)	 and	 (ii)	 under	 (A).	 	 We	 offer	 the	
following	amended	language	to	the	current	draft	language:	
	
(A)	 For	Developments	 located	 in	 an	Urban	Area,	 if	 the	 proposed	Development	 Site	 is	
located	within	a	census	tract	that	has	a	poverty	rate	below	20	percent	for	Individuals	
(or	 35	 percent	 for	Developments	 in	 regions	 11	 and	 13),	 an	 Applicant	may	 qualify	 to	
receive	up	to	seven	(7)	points	upon	meeting	the	additional	requirements	in	clauses	(i)-
(iv)	of	this	subparagraph.		The	Department	will	base	the	poverty	rate	on	data	from	the	
five	(5)	year	American	Community	Survey.	
	
(i) The	 Development	 is	 located	 in	 a	 census	 tract	 with	 income	 in	 the	 top	 two	

quartiles	of	median	household	income	for	the	county	or	MSA	as	applicable.	If	the	
Development	Site	 is	 located	in	the	top	quartile,	 is	 in	the	attendance	zone	of	an	
elementary	 school	 that	 has	 a	Met	 Standard	 rating,	 and	 has	 achieved	 a	 77	 or	
greater	 on	 index	 1	 of	 the	 performance	 index,	 related	 to	 school;	 or,	 if	 the	
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Development	 is	 located	 in	 the	 second	quartile,	 is	 in	 the	attendance	zone	of	an	
elementary	school	that	has	a	Met	Standard	rating,	achieved	a	77	or	greater	on	
index	1,	and	has	earned	at	least	one	distinction	designation	by	TEA	(7	points).			

(ii) The	Development	is	located	in	a	census	tract	with	income	in	the	second	quartile	
of	 median	 household	 income	 for	 the	 county	 of	 MSA	 as	 applicable,	 and	 the	
Development	Site	is	located	in	the	attendance	zone	of	an	elementary	school	that	
has	a	Met	Standard	rating	and	has	achieved	a	77	or	greater	on	 index	1	of	 the	
performance	index,	related	to	student	achievement	(6	points)	

(iii) The	Development	is	located	in	a	census	tract	with	income	in	the	top	quartile	of	
median	household	income	for	the	county	of	MSA	as	applicable	(5	points)	

(iv) The	Development	is	located	in	a	census	tract	in	the	top	two	quartiles	of	median	
household	income	for	the	county	or	the	MSA,	as	applicable	(3	points)	

	
(B)	For	Developments	located	in	the	Rural	Area,	an	Application	may	qualify	to	receive	
up	 to	 seven	 (7)	 cumulative	 points	 based	 on	 the	 median	 income	 of	 the	 area	 and/or	
proximity	 to	 the	 essential	 community	 assets	 as	 reflected	 in	 clauses	 (i)-(vi)	 of	 this	
subparagraph	 if	 the	 Development	 Site	 is	 located	 within	 the	 census	 tract	 that	 has	 a	
poverty	 rate	 below	 20	 percent	 for	 Individuals	 (35	 percent	 for	 regions	 11	 and	 13)	 or	
within	a	census	tract	with	 income	 in	the	top	or	second	quartile	of	median	 income	for	
the	county	or	MSA	as	applicable	or	within	the	attendance	zone	of	an	elementary	school	
that	 has	 a	Met	 Standard	 rating	 and	 has	 achieved	 a	 77	 or	 greater	 on	 index	 1	 of	 the	
performance	index,	related	to	student	achievement.		
	
§11.9(c)(7)	Tenant	Populations	with	Special	Housing	Needs	
We	are	unclear	as	to	why	the	number	of	points	in	this	point	category	changed	when	
the	path	 to	 receive	points	has	not	 changed	 from	 the	previous	year.	 	 In	 the	 current	
draft,	an	Applicant	can	receive	points	by	committing	the	prescribed	number	of	811	
units	to	their	existing	units	in	811	eligible	areas	or	commit	the	prescribed	number	of	
811	units	 in	 their	proposed	development.	 	This	was	 the	same	criterion	 that	was	 in	
the	2015	QAP	and	the	same	number	of	points	was	available	to	Applicants	regardless	
of	 point	 path.	 	 This	 year,	 there	 is	 an	 extra	 point	 given	 to	 the	Applicants	 that	 have	
existing	 units	 for	 811	 eligible	 units.	 	 Perhaps	 there	 are	 pressing	 federal	 deadlines	
that	are	in	jeopardy	of	not	being	met;	hence,	the	extra	point	incentive.		Whether	this	
is	the	case	or	there	is	another	reason	to	get	the	811	units	placed	quickly,	creating	this	
unfair	playing	field	is	just	bad	policy	all	the	way	around.		Therefore,	we	respectfully	
request	the	new	paragraph	(A)	be	stricken	from	the	rule	in	its	entirety,	the	current	
subpart	(B)	becomes	(A)	and	current	subpart	(C)	becomes	(B).		
	
Further,	 as	 an	 industry,	 we	 certainly	 wish	 to	 support	 the	 Department’s	 efforts	 to	
advance	the	811	program	and	understand	that	there	could	be	issues	such	as	looming	
federal	 deadlines	 and/or	 agencies	 that	 assist	 special	 needs	 populations	 needing	
available	units	for	their	clientele	as	quickly	as	possible	that	may	have	contributed	to	
the	push	of	this	incentive,	but	there	are	other	ways	to	accomplish	this	task.		One	such	
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option	 would	 be	 to	 utilize	 the	 exact	 2015	 QAP	 language	 for	 this	 point	 category,	
allowing	the	same	points	to	be	obtained	by	all	Applicants	regardless	of	which	path	is	
used	 for	 the	 points	 –	 commitment	 of	 existing	 units	 vs.	 commitment	 in	 proposed	
development	units	AND	include	the	4%	Housing	Tax	Credit	Program	to	this	effort	by	
adding	 a	 threshold	 item	 that	 requires	 commitment	 of	 prescribed	 number	 of	 811	
units	 in	 the	 proposed	 development	 or	 commitment	 of	 prescribed	 number	 of	 811	
units	 in	 existing	 developments.	 	 This	 way,	 both	 programs	 are	 participating	
simultaneously	 to	 further	 the	 Section	 811	 PRAC	 Program	 initiative.	 	 A	 tiered	
approach	 should	 be	 utilized	 in	 the	 4%	 Housing	 Tax	 Credit	 Program	 based	 on	 the	
number	of	units	in	the	existing	development	or	proposed	development.		For	example,	
developments	 with	 100	 or	 less	 units,	 must	 commit	 10	 Section	 811	 units;	
developments	with	101-200	units,	must	commit	20	Section	811	units;	developments	
with	 201-300	 or	 more	 units	 must	 commit	 30	 units	 Section	 811	 units.	 	 The	
requirements	 outlined	 in	 clauses	 (i)-(v)	 of	 the	 current	 subpart	 (B)	 would	 also	 be	
applicable	to	the	4%	Housing	Tax	Credit	Program	Section	811	units.		
	
Should	 this	 option	 to	 include	 the	 4%	Housing	 Tax	 Credit	 Program	not	 be	 possible	
during	the	2016	cycle,	we	strongly	encourage	the	Department	to	consider	including	
it	 in	 the	2017	4%	Housing	Tax	Credit	Program	cycle	 to	work	with	 the	9%	Housing	
Tax	Credit	cycle.			
	
	
§11.9(c)(9)	Proximity	to	Important	Services	
We	 agree	with	 other	 commenters	 that	 a	 two-mile	 radius	 for	 a	 full	 service	 grocery	
store	and	pharmacy	for	the	rural	area	will	be	very	difficult	to	achieve,	as	many	rural	
communities	have	these	amenities	ranging	from	three	(3)	to	five	(5)	miles	out	from	
established	 neighborhoods	 and	 personal	 vehicles	 are	 needed	 to	 reach	 these	
amenities	as	there	 is	no	public	 transportation	 in	rural	communities.	 	Therefore,	we	
respectfully	request	 the	applicable	radius	 for	these	amenities	be	expanded	to	three	
(3)	miles	and	we	offer	the	following	language:	
	
(9)	Proximity	to	 Important	Services.	 	An	Application	may	qualify	 to	receive	up	to	two	
(2)	 points	 for	 being	 located	 within	 a	 one-mile	 radius	 (three-mile	 radius	 for	
Developments	 in	 a	Rural	Area)	 of	 the	 services	 listed	below.	 	 These	 do	not	 need	 to	 be	
separate	facilities	to	qualify	for	the	points.	
	
Uniform	Multifamily	Rules	Comments:	
	
Subpart	B	–	Site	and	Development	Requirements	and	Restrictions	
	
§10.101(a)(2)	Mandatory	Community	Assets	
In	 the	 2016	 draft	 rule,	 religious	 institutions	 were	 removed	 as	 a	 mandatory	
community	 asset.	 	 We	 respectfully	 request	 that	 this	 asset	 be	 added	 to	 the	 list	 of	
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Mandatory	 Community	 Assets,	 as	 these	 institutions	 play	 an	 essential	 role	 to	 the	
community	on	both	an	individual	citizen	level	and	overall	community	level.			
	
Religious	 institutions,	 or	 churches,	 are	 a	 public	 service	 to	 the	 surrounding	
communities	 and	 provide	 just	 about	 everything.	 	 These	 institutions	 do	 not	 just	
provide	support	for	the	spiritual	and	emotional	needs	and	health	of	its	membership	
in	 the	 community,	 but	 also	 provide	 a	 myriad	 of	 supportive	 services	 to	 the	
community.	 	 Such	 services	 include	 day	 cares,	 meals	 on	 wheels,	 counseling,	 food	
pantries,	 immigration	and	free	 legal	clinics,	seminars	on	finances	and	health,	which	
may	include	health	fairs	with	free	screenings	for	blood	pressure	and	free	flu	shots,	as	
well	 as	 emergency	 funds	 for	 items	 such	 as	 rent,	 utilities,	medical	 expenses,	 or	 car	
repairs.			
	
The	 church	 is	 about	 people,	 very	much	 like	 our	 own	 industry.	 	 Its	 purpose	 is	 the	
betterment	 of	 the	 community	 and	 its	 citizens.	 	 When	 the	 church	 is	 rooted	 in	 its	
community	and	 its	membership	 is	operating	as	public	 servants,	 the	church	has	 the	
ability	 to	 impact	 lives	and	the	community	 in	a	very	positive	manner	and	should	be	
considered	a	community	asset	that	benefits	low-income	residents.			
	
	
§10.101(a)(4)(B)	Undesirable	Neighborhood	Characteristics		
The	 current	 draft	 language	 found	 in	 clause	 (iv)	 of	 this	 subparagraph	 should	 be	
stricken	in	its	entirety.		This	new	language	is	very	restrictive	and	would	exclude	large	
sections	of	communities	in	Urban	Areas.			
It	 is	 unclear	 as	 to	 how	 the	 Department	 will	 assess	 this	 item,	 if	 identified	 as	 an	
undesirable	 neighborhood	 characteristic,	 and	 what	 actions,	 documentation	 and	
timelines	would	be	acceptable	submissions	by	the	Applicant	to	mitigate	schools	not	
having	a	Met	Standard	rating.			
	
For	example,	if	TEA	and/or	the	school	in	question	share	what	their	plan	of	action	is	
for	bringing	the	rating	of	the	school	up	to	Met	Standard	and	it	will	take	five	years	to	
accomplish	most	of	the	outlined	actions	in	the	plan,	will	this	timeframe	be	acceptable	
to	resolve	the	issue?	Or	does	the	mitigation	plan	have	to	resolve	all	issues	by	Placed	
In	Service	date?		
	
Due	 to	 the	 potential	 redlining	 of	 Urban	 Areas	 and	 the	 unpredictability	 of	 possible	
remediation,	 we	 respectfully	 request	 that	 this	 language	 be	 stricken	 entirely,	 and	
clause	(v)	becomes	clause	(iv).	
	
§10.101(a)(5)	Common	Amenities			
We	also	would	like	to	recommend	that	language	in	subparagraph	(B)	be	modified	to	
reflect	 “Compliance	 Period”	 and	 not	 “Extended	Use	 Period”.	 	With	more	 and	more	
development	coming	on	line	every	year,	monitoring	staff	will	be	required	to	expend	
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more	resources	to	not	only	monitor	what	is	federally	required	during	the	compliance	
period,	 but	 the	 added	 burden	 of	 monitoring	 these	 amenities	 throughout	 the	
Extended	Use	Period	as	well.		This	is	both	unnecessarily	restrictive	and	cumbersome	
for	both	Department	staff	and	the	Property	Owner.		We	offer	the	following	language:	
	
(B)	These	points	are	not	associated	with	any	 selection	 criteria	points.	 	The	amenities	
must	be	for	the	benefit	of	all	tenants	and	made	available	throughout	normal	business	
hours	and	maintained	throughout	the	Compliance	Period.	
	
We	wish	to	express	our	appreciation	for	considering	our	comments.		If	you	have	any	
questions,	please	do	not	hesitate	 to	 contact	me	any	 time	directly	at	 the	number	or	
email	listed	below.			
	
	
Respectfully,	
	
Lora Myrick 
	
Lora	Myrick	
Principal	
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MARQUE REAL ESTATE CONSULTANTS 
710 North Post Oak Road, Suite 400 

Houston, TX 77024 
(713) 560-0068 – p 
(713) 583-8858 – f 

Donna@MarqueConsultants.com 
 
 
October 15, 2015 
 
Tim Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
221 E. 11th Street 
Austin, TX 78701 
 
Re: Draft 2016 Qualified Allocation Plan and Multifamily Rule Comments 
 
Dear Mr. Irvine, 
 
Thank you to you and your staff for your continued efforts to dialogue with the stakeholders related to 
the staff drafts of the 2016 Qualified Allocation Plan (QAP) and Multifamily Rules (Rules). Please accept 
the following comments on behalf of Marque Real Estate Consultants (MREC). Comments 1, 3, 5-8, 10, 
13, 15, 16, and 18 mirror comments made by the group TX-CAD and comments 2, 3, 8, 10-17 mirror 
comments made by TAAHP. 
 

1. QAP, §11.7(3) Tie Breaker Factors 
MREC suggests a change to the third tie breaker in order to add clarity to how the tie breakers 
will be applied across deal types. As written, it is unclear how a tie between multiple applications 
representing general population and elderly developments would be treated under §11.7(3). 
Therefore, we suggest that the third tie breaker apply to all developments, not only general 
population developments. Suggested language: 
 
(3) For competing Applications for Developments that will serve the general population, tThe 
Application with the highest average rating for the elementary, middle, and high school 
designated for attendance by the Development Site, or (for “choice” districts) the closest. 
 

2. QAP, §11.7(4) Tie Breaker Factors 
Additionally, MREC suggests a revision to the fourth tie breaker to evaluate the distance of 
proposed developments to the nearest existing tax credit development serving the same 
population type. Suggested language: 
 
(4) Applications proposed to be located the greatest linear distance from the nearest Housing Tax 
Credit assisted Development serving the same Target Population. Developments awarded 
Housing Tax Credits but do not yet have a Land Use Restriction Agreement in place will be 
considered Housing Tax Credit assisted Developments for purposes of this paragraph. The linear 
measurement will be performed from closest boundary to closest boundary. 
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3. QAP, §11.9(c)(4) Opportunity Index 
Currently an index 1 score of 77 is being used as the standard for elementary schools to meet the 
definition of a high opportunity area. In previous years this was the statewide median for both 
elementary schools and all schools combined. This year, the elementary school median index 1 
score has dropped to 76. We believe that because this scoring item is directly tied to elementary 
schools, that the statewide median elementary school index 1 score of 76 should be used. 
Suggested language: 
 
(A) For Developments located in an Urban Area… 

(i) The Development Site is located in a census tract with income in the top quartile of median 
household income for the county or MSA as applicable, and the Development Site is in 
the attendance zone of an elementary school that has a Met Standard rating and has 
achieved a 76 77 or greater on index 1 of the performance index, related to student 
achievement (7 points); 

(ii) The Development Site is located in a census tract with income in the second quartile of 
median household income for the county or MSA as applicable, and the Development Site 
is in the attendance zone of an elementary school that has a Met Standard rating, has 
achieved a 76 77 or greater on index 1 of the performance index, related to student 
achievement, and has earned at least one distinction designation by TEA (6 points); 

(iii) The Development Site is located in a census tract with income in the second quartile of 
median household income for the county or MSA as applicable, and the Development Site 
is in the attendance zone of an elementary school that has a Met Standard rating and has 
achieved a 76 77 or greater on index 1 of the performance index, related to student 
achievement (5 points); 

(B) For Developments located in a Rural Area, an Application may qualify to receive up to seven 
(7) cumulative points based on median income of the area and/or proximity to the essential 
community assets as reflected in clauses (i) - (vi) of this subparagraph if the Development Site 
is located within a census tract that has a poverty rate below 15 percent for Individuals (35 
percent for regions 11 and 13) or within a census tract with income in the top or second 
quartile of median household income for the county or MSA as applicable or within the 
attendance zone of an elementary school that has a Met Standard rating and has achieved a 
76 77 or greater on index 1 of the performance index, related to student achievement. 

 
4. QAP, §11.9(c)(5) Educational Excellence 

As stated above related to Opportunity Index, data released by the Texas Education Agency (TEA) 
in 2015 shows that the statewide elementary school index 1 score has decreased to 76. We think 
it is appropriate to use an index 1 score of 76 for Opportunity Index. Additionally, MREC thinks it 
is most logical to have a single index 1 score for elementary schools across scoring criteria, which 
is why we are suggesting that the change in elementary school index 1 score flow through to 
Educational Excellence. We are not suggesting a change to the index 1 score used for middle or 
high schools. Suggested language: 
 
(A) The Development Site is within the attendance zone of an elementary school with a Met 

Standard rating and an Index 1 score of at least 76, and a middle school and a high school with 
a Met Standard rating and an Index 1 score of at least 77 For Developments in Region 11, the 
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middle school and high school must achieve an Index 1 score of at least 70 to be eligible for 
these points (5 points); or 

 
5. QAP, §11.9(c)(6)(C) Underserved Area (Never received an allocation) 

In an effort to ensure that communities have the opportunity to have a broad range of populations 
served, we believe that this scoring item should only take into account developments of the same 
type. Proposed language change below: 
 
(C) A Place, or if outside of the boundaries of any Place, a county that has never received a 
competitive tax credit allocation or a 4 percent non-competitive tax credit allocation for a 
Development that remains an active tax credit development serving the same Target Population.  
 

6. QAP, §11.9(c)(6)(F) Underserved Area (Employment Growth)  
While we support the concept, we cannot support the language as written. Any proof associated 
with this item needs to be completely objective and available to the public at large therefore we 
recommend removing this scoring criteria.  
 
(F) Within 5 miles of a new business that in the past two years has constructed a new facility and 
undergone initial hiring of its workforce employing 50 or more persons at or above the average 
median income for the population in which the Development is located (1 point); 
 

7. QAP, §11.9(c)(6)(G) Underserved Area (Population Growth) 
Accurate demographic information related to the growth at the census tract level does not exist. 
We believe that growth at the Place level is a more appropriate indication of growth of a 
community as a whole. Proposed language change below: 
 
(G) A census tract Place which has experienced growth increases in excess of 120% of the county 
population growth over the past 10 years. provided the census tract does not comprise more than 
50% of the county. .  

 
8. QAP, §11.9(c)(7)(A) Tenant Populations with Special Needs 

A new category within this scoring item provides the highest level of points to those Applicants 
who commit units to the 811 program within an existing property. While we understand that 
TDHCA is seeking to place 811 units quickly, the result of this new scoring category is to give a 
competitive advantage within the current application round based on a factor unrelated to the 
development being proposed within the current application. We believe this new item will have 
the effect of discriminating against developers solely on the basis of the siting of previous 
developments – those who have specialized in rural, senior, or smaller MSAs would not be eligible 
for these points. It gives an advantage to certain developers, not for merit, but luck of the draw 
for having built previously in specific urban areas.  
 
The Department can instead offer incentives outside of the application cycle to encourage 
participation in the 811 program for existing portfolios. Because of this we recommend deletion 
of the language in its entirety: 
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(A) Applications may qualify for three (3) points if a determination by the Department of approval 
is submitted in the Application indicating participation of an existing Development’s in the 
Department’s Section 811 Project Rental Assistance Demonstration Program (“Section 811 PRA 
Program”). In order to qualify for points, the existing Development must commit to the Section 
811 PRA Program at least 10 units or, if the proposed Development would be eligible to claim 
points under subparagraph (B) of this paragraph, at least the same number of units (as would be 
required under subparagraph (B) of this paragraph for the proposed Development) have been 
designated for the Section 811 PRA Program in the existing Development. The same units cannot 
be used to qualify for points in more than one HTC Application. 

 
9. QAP, §11.9(d)(7)(A) Concerted Revitalization Plan 

We have concerns about the subjectivity of language in the rule and feel that more specificity of 
what is required and will be approved would be helpful. Additionally, in order to support the 
revitalization efforts of larger cities we are suggesting that a city be allowed to designate more 
than one development as significantly contributing to revitalization. We suggest the following 
changes:   
 
(A) For Developments located in an Urban Area. 

(i) An Application may qualify to receive up to six (6) points if the Development Site is located 
in an distinct area that was once vital and has lapsed into a situation requiring has been 
identified by the municipality or county as needing concerted revitalization, and where a 
concerted revitalization plan has been developed and executed adopted. The area 
targeted for revitalization must be larger than the assisted housing footprint and should 
be a neighborhood or small group of contiguous neighborhoods with common attributes 
and problems but smaller than the municipality or county as a whole. The concerted 
revitalization plan that should meets the criteria described in subclauses (I) - (IV) of this 
clause: 
(I) The concerted revitalization plan must have been adopted by the municipality or 

county in which the Development Site is located prior to the pre-application deadline. 
(II) The problems in the revitalization area must have been indentified through a process 

in which affected local residents had an opportunity to express their views on 
problems facing the area, and how those problems should be addressed and 
prioritized. These problems may include the following: 
(-a-) long-term disinvestment, such as significant presence of residential and/or 

commercial blight, infrastructure neglect such as inadequate drainage, and 
streets and/or sidewalks in significant disrepair; 

(-b-) declining quality of life for area residents, such as high levels of violent crime, 
property crime, gang activity, or other significant criminal matters such as the 
manufacture or distribution of illegal substances or overt illegal activities; and/or 

(-c_) lack of community assets that provide for the diverse needs of the residents such 
as access to supermarkets or healthy food centers, parks and activity centers. 

(III) Staff will review the target area for presence of the problems identified in the plan 
and for targeted efforts within the plan to address those the problems identified 
within the plan. In addition, but not in lieu of, such a plan may be augmented with 
targeted efforts to promote a more vital local economy and a more desirable 
neighborhood, including but not limited to: 
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(-a-) attracting private sector development of housing and/or business; 
(-b-) developing health care facilities; 
(-c-) providing public transportation; 
(-d-) developing significant recreational facilities; and/or 
(-e-) improving under-performing schools. 
However, this supplemental information may not take the place of an adopted plan 
meeting the requirements I, II and IV of this section.  The supplemental information 
may only provide evidence of plan goals and activities being carried out by the 
municipality or the county or funds being committed for the plan purposes. 

(IV) The adopted plan must have identify sufficient and, documented and committed 
funding sources to accomplish its purposes on its established timetable. This funding 
must have commenced at the time of Application submission. been flowing in 
accordance with the plan, such that the problems identified within the plan will have 
been sufficiently mitigated and addressed prior to the Development being placed into 
service. 

(ii) Points will be awarded based on: 
(I) Applications will receive four (4) points for a letter from the appropriate local official 

providing documentation of measurable improvements within the  certifying the 
identified revitalization area, that the development is located within the revitalization 
area, and that the plan meets the requirements of subsections I, II and IV of this 
section; based on the target efforts outline in the plan; and 

(II) Applications may receive (2) points in addition to those under subclause (I) of this 
clause if the Development is explicitly identified by the city or county as contributing 
most significantly to the concerted revitalization efforts of the city or county (as 
applicable). A city or county may only identify no more than three  one single 
Developments during each Application Round for the additional points under this 
subclause. A resolution from the Governing Body of the city or county that approved 
the plan is required to be submitted in the Application (this resolution is not required 
at preapplication). If multiple Applications submit resolutions under this subclause 
from the same Governing Body, then not more than three none of the Applications 
shall be eligible for the additional points. A city or county may, but is not required, to 
identify a particular Application(s) as contributing most significantly to concerted 
revitalization efforts. 

 
10. QAP, §11.9(e)(2) Cost of Development Per Foot 

Construction costs have increased significantly over the last three years and we request that the 
cost per foot figures be increased by $10 per square foot to reflect these increases. 
 

11. Multifamily Rules, Subchapter B, §10.101(a)(4)(B)(iii) Undesirable Neighborhood Characteristics 
The additional criteria to evaluate blight is too subjective to administer in a consistent way. 
Additionally, this criteria may result in the ineligibility of sites in high opportunity areas or 
revitalization areas that are rapidly improving simply due to the presence of a de minimis number 
of blighted structures. Therefore we recommend the deletion of this language in its entirety: 
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(iii) The Development Site is located within 1,000 feet of multiple vacant structures visible from 
the street, which have fallen into such significant disrepair, overgrowth, and/or vandalism that 
they would commonly be regarded as blighted or abandoned. 
 

12. Multifamily Rules, Subchapter B, §10.101(a)(4)(B)(iv) Undesirable Neighborhood Characteristics  
Certain school districts in the larger urban areas will struggle to meet the new TEA threshold 
standards, because they are indeed new standards. As a result, this section will redline large 
swathes of major metropolitan areas. While the inference of undesirable neighborhood 
characteristics is rebuttable, this rule will cause additional administrative burden both for the 
program participants and the program staff. Therefore we suggest a deletion of this language in 
its entirety: 
 
(iv) The Development Site is located within the attendance zones of an elementary school, a 
middle school and a high school that does not have a Met Standard rating by the Texas Education 
Agency. In districts with district-wide enrollment or choice districts an Applicant shall use the 
rating of the closest elementary, middle and high school, respectively, which may possibly be 
attended by the tenants in determining whether or not disclosure is required. The applicable 
school rating will be the 2015 accountability rating assigned by the Texas Education Agency. 
School ratings will be determined by the school number, so that in the case where a new school 
is formed or named or consolidated with another school but is considered to have the same 
number that rating will be used. A school that has never been rated by the Texas Education Agency 
will use the district rating. If a school is configured to serve grades that do not align with the Texas 
Education Agency's conventions for defining elementary schools (typically grades K-5 or K-6), 
middle schools (typically grades 6-8 or 7-8) and high schools (typically grades 9-12), the school will 
be considered to have the lower of the ratings of the schools that would be combined to meet 
those conventions. In determining the ratings for all three levels of schools, ratings for all grades 
K-12 must be included, meaning that two or more schools' ratings may be combined. For example, 
in the case of an elementary school which serves grades K-4 and an intermediate school that 
serves grades 5-6, the elementary school rating will be the lower of those two schools' ratings. 
Also, in the case of a 9th grade center and a high school that serves grades 10-12, the high school 
rating will be considered the lower of those two schools' ratings. Sixth grade centers will be 
considered as part of the middle school rating. Development Sites subject to an Elderly Limitation 
is considered exempt and does not have to disclose the presence of this characteristic. 
 

13. Multifamily Rules, Subchapter B, §10.101(b)(4) Mandatory Development Amenities 
We request that central air not be required for acquisition/rehabilitation properties where the 
units currently operate with PTACs. Modern PTAC units are energy and cost efficient and older 
existing buildings typically don’t have the plate height to allow for both central air and reasonable 
ceiling height. Suggested language change: 
 
(L) All units must have central heating and air-conditioning (Packaged Terminal Air Conditioners 
meet this requirement for SRO or Efficiency Units and for all units in Rehabilitation properties 
where the units were heated and cooled with Packaged Terminal Air Conditioners prior to the 
Rehabilitation); and 
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14. Multifamily Rules, Subchapter B, §10.101(b)(5) Common Amenities, §10.101(b)(6)(B) Unit and 
Development Features, and §10.101(b)(7) Tenant Supportive Services 
Proposed 2016 language requires program participants’ obligations past the compliance period. 
This is inconsistent with TDHCA’s current policy which correctly commits limited state resources 
to confirming compliance during the compliance period. Extending this type of compliance 
through the extended use period will create further administrative burden, both for the program 
participants and the program staff. Therefore, we request that the timeframe under each of these 
sections be restored to the compliance period rather than the extended use period.  
 

15. Multifamily Rules, Subchapter D, §10.302(d)(1)(A)(i) Market Rents  
We recommend a deletion of the new language which limits underwritten market rents to the 
60% AMI Net Program Rent. This new policy is a one size fits all approach to a problem observed 
by the REA Division in a limited scope, and this type of uniform limitation does not appropriately 
evaluate developments across the state. Therefore, we suggest that TDHCA rely upon the market 
study it requires applicants to have prepared. Suggested language is as follows: 
 
(i) Market Rents. The Underwriter will use the Market Analyst's conclusion of Market Rent if 
reasonably justified and supported by the attribute adjustment matrix of Comparable Units as 
described in §10.303 of this chapter (relating to Market Analysis Rules and Guidelines). 
Independently determined Market Rents by the Underwriter may be used based on rent 
information gained from direct contact with comparable properties, whether or not used by the 
Market Analyst and other market data sources. For a Development that contains less than 15% 
unrestricted units, the Underwriter will limit the Pro Forma Rents to the lesser of Market Rent or 
the Net Program Rent at 60% AMI. 
 

16. Multifamily Rules, Subchapter D, §10.302(e)(7)(F) Developer Fee 
We respectfully disagree with the concept of fixing developer fee at a specific amount at the time 
of Application. With increased cost, comes increased risk, increased guarantees, and reduced 
margins. The developer fee is the deal’s contingency and limiting this buffer only serves to make 
a deal weaker financially. Because applications are submitted almost a year in advance to breaking 
ground, it makes little sense to penalize the developer for market forces that they cannot control.  
Furthermore, given the limited time frame from publication of rules to submission of an 
application it is not feasible or reasonable to expect a developer to fully understand all of the 
potential challenges, issues, and difficulties a deal may encounter during its life cycle.  The IRS and 
TDHCA rules set out what is a proper incentive for developers to produce affordable housing and 
we do not believe it is in the best interest of the program to artificially limit the fee at the time of 
application.  Because of this we recommend deletion of the language below in its entirety: 

 
(F) The amount of Developer Fee will be determined based on the original underwriting at 
application. The amount of Developer Fee will be fixed at the dollar amount underwritten through 
any subsequent evaluation including cost certification. Increases in eligible cost as a result of 
documented circumstances outside the control of the applicant may be eligible for increased 
Developer Fee but fees greater than 15% will be reviewed for undue enrichment. 
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October 15, 2015 
 
Ms. Teresa Morales 
Texas Department of Housing and Community Affairs  
P.O. Box 13941 
Austin, TX 78711-3941 
VIA EMAIL: Teresa.Morales@tdhca.state.tx.us 
 
RE: Joint Comments of the Texas Low Income Housing Information Service and Texas Appleseed 
on the proposed 10 TAC, Chapter 11, Qualified Allocation Plan §§11.1-11.10 
 
Dear Ms. Morales: 
 
We offer these recommendations regarding the 2016 State of Texas Qualified Allocation Plan 
(QAP) for allocation of Low Income Housing Tax Credits (LIHTC). 
 
This year TDHCA is considering various changes to the QAP.  We encourage the Department to 
evaluate these changes by two important guiding principles: 

• Rewarding applications in High Opportunity Areas is necessary to offset the historical 
geographical imbalance of units created through the LIHTC program. 

• Serving Very Low and Extremely Low income Texans is an important function of the 
LIHTC program 

 
We have incorporated these guiding principles and common sense in additional, specific comments 
regarding the proposed changes.  While many of the proposed changes hold the promise of 
incremental improvements to the program, others raise new concerns.  Our comments follow. 
 
 
§11.9. (d) (7) Concerted Revitalization Plan. 
 
While we agree in spirit with the department's stated vision that points for a Concerted 
Revitalization Plan (CRP) should be allocated to applications in which "the problems identified 
within the [Revitalization] plan will have been sufficiently mitigated and addressed prior to the 
Development being placed into service," we believe the presented framework lacks objective 
benchmarks and will become just another "letter from a local official," this one promising that 
things are already looking better and will be great by the time the units are put in service. 
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The proposed language allows an "appropriate local official" to choose the "measureable 
improvements" used for documentation.  This processes is begging to be gamed.  For example, 
under the current language, it is conceivable that a local official could claim points for a reduction 
in stray dog 311 calls.  Outline explicit benchmarks in the rules now to prevent such gaming. 
 
We suggest the department look at three metrics over three years: 

1) Tract Poverty (Census) 
2) Tract Income (Census) 
3) Neighborhood Land Values relative to Place (Appraisal District) 

 
CRP points should be awarded only to applications that show a statistically significant improvement 
on two of these three metrics over a three-year period since the date of the adoption of the CRP.  
While this timeline is longer than that allowed by the current language, it recognizes that true 
revitalization takes an extended commitment in local and private resources. 
 
Also on this topic, we do not view developing health care facilities (see A.i.(III).b) as augmenting a 
desirable neighborhood.  There is a long tradition of relegating clinics and public hospitals to areas 
with low land values and few residential amenities.  We suggest striking this language. 
 
 
§11.9.(c) (6) (A) Underserved Areas - Colonias 
 
We support the language presented, which strikes an appropriate balance between giving preference 
to LIHTC units in high opportunity areas and making the resources of the LIHTC program available 
to developments that help provide for the infrastructure needs of colonias. 
 
 
§11.9.(c) (6) (E) Underserved Areas - No other tax credit units 
 
Mere lack of existing tax credit housing should not qualify for a point in scoring. (For example, the 
fifty Texas census tracts with zero existing housing units of any type would qualify for these 
points.).   
 
This point should be only available to applications proposing new housing that also qualifies for 
points under the opportunity index above. 
 
 
§11.9.(c) (6) (F) Underserved Areas - new business facility 
 
We disagree that building a new business facility within 5 miles merits preference for an allocation 
of credits.  
 
In many urban areas, a five-mile radius would cover neighborhoods of a wide variety of quality and 
a fifty-person facility would have a negligible impact on the economic opportunities available to the 
area's population.  In smaller areas, a fifty-person facility may represent a notable change in local 
conditions, but the state should not be choosing the placement of 30-year housing infrastructure by 
chasing after the recent employment activity of a single employer. We also note that other than 



 TXLHIS/Appleseed 2016 QAP Comments Page 3 of 6 

1609 Shoal Creek Blvd., STE 201 Austin, TX 78701 
Phone 512.473.2800   Fax 512.473.2813   www.texasappleseed.net   info@texasappleseed.net 

 

wage level, there is no restriction on the type of business that qualifies a development for this point. 
Given the lack of zoning in non-metropolitan and some metropolitan areas of the state, this could 
incentivize development near businesses unsuitable for a residential area. 
 
We suggest striking this point category.  
 
 
§11.9.(c) (6) (G) Underserved Areas - high growth areas 
 
This point area appears to be an attempt to identify areas that are rapidly changing.  We suggest that 
the language be refined to identify areas that are rapidly changing for the better.  Similar to the 
suggestions in the CRP language above, we suggest the department look at three metrics in addition 
to population growth: 

1) Tract Poverty (Census) 
2) Tract Income (Census) 
3) Neighborhood Land Values relative to place (Appraisal District) 

 
Growth points should be awarded only to applications which show a statistically significant 
improvement on two of these three metrics over the decennial measurement period. 
 
The department should also clarify the draft language to make explicit that population growth is the 
"growth" variable under discussion. 
 
The department should also clarify how the 120% is applied and consider whether that is a 
meaningful benchmark.  If a county has a 1% growth rate, 120% of the county growth rate is 1.2%.   
A tract with a 1.21% growth rate hardly seem like it deserves points for being an "underserved" area 
due to its growth rate.  If this language remains, it should, at the very least, include a "floor" growth 
rate. 
 
We recommend ranking tracts by growth rate by TDHCA service region, and awarding these points 
to the top 10% tracts in each region, provided that they also meet the poverty, income, and land 
value metrics described above (and have a large enough starting population base to make the % 
growth rate meaningful, say 3,000, which is about the ~75 percentile tract in the state) 
 
 
§11.2 – Program Calendar 

 
We support the proposed changes relating to the due date of local government and state 
representative letters. 
 
 
§11.3(d)–Limitations on Developments in Certain Census Tracts 
 
We disagree with the language allowing local jurisdictions to "waive" the limitation on packing 
more tax credit units into neighborhood where the existing installed base of tax credit units makes 
up one in five of the housing units in a jurisdiction.    
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In 2015, only 115 of the state's 5265 census tract bumped into this limitation.   These 
neighborhoods are the most egregious examples of over-concentration of LIHTC units, and the state 
should prevent further unit placement in those areas.  
 
We ask the department to make 20% a meaningful, hard cap, and to lower the waivable cap to 10%. 
 
 
§11.4 (c)(2) Small Area Difficult Development Area 
 
We support this change, which recognizes HUD's recent work to identify small area differences in 
market rent. 
 
 
§11.6(3) – Award Recommendation Methodology (HB 3311) 
 
It is unfortunate that the department will be using non-public data in its calculations to implement 
HB3311.  We ask that the department make the details of its calculations public, i.e. identifying the 
HISTA variable names and definitions used in its calculations.  We note that the data presented to 
the legislature by TDHCA during the discussions regarding the expected impact HB 3311 used the 
relative elderly vs non-elderly renter populations in its calculations of the regional unit caps.  This 
data choice is the most appropriate in statutory context and this methodology should not change in 
the actual implementation of the bill.  (To do otherwise would make TDHCA's earlier testimony, 
upon which the legislature relied when adopting the language, misleading.) 
 
11.9(c)(8) Aging in Place   
 
We support the proposal of other commenters to extend these points to Single Room Occupancy 
developments. 
 
 
§11.7 Tiebreaker Factors 
 
We support these changes, which prevent the over-reliance on the distance tiebreaker created by the 
lack of detail in the opportunity index. 
 
 
§11.9(b)(2)(B) Previous Participation Compliance History 
 
We support this language, which addresses applicants with a negative compliance history but does 
not discourage new entrants to the competitive process.  We suggest one additional criteria: 
 
Non-compliance with Housing Sponsor Reports (HSR) requirements is a persistent problem facing 
TDHCA.  The HSR provides important insight into the activities of existing properties, but as noted 
in the most recent Housing Sponsor Report summary available on the TDHCA website, (2013) "Not 
all properties returned the Housing Sponsor Report forms."  This previous compliance point should 
also be unavailable to any applicant with a portfolio that includes a relevant property that has failed 
to timely and completely file an HSR in the last three years. 
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§11.9 (e)(6) Historic Preservation 

 
We oppose this change, which increases the emphasis on historic structures relative to other factors 
far beyond what is necessary to comply with TDHCA's statute as modified by SB1316. (The 
existing language suitably incentives historic preservation when it is appropriate.)  In addition to re-
coupling these points with the extended affordability option, maintaining the per-unit cap, and 
returning the point structure to four points, the department should require the majority of 
development costs be covered by the accompanying historic tax credits to get these points. 
 
The board heard testimony by Ms. Burchett of Structure Development, who stated:  "However, with 
four points it's impossible to be competitive with high opportunity or community revitalization in 
almost all circumstance in these donut areas that have come up earlier in the conversation. Because 
downtown is usually not where the wealth is, and that's where the historic buildings are." 
 
This implies that the purpose of these points is to prioritize the building itself beyond the needs of 
the families within them or the neighborhoods in which they are found.  That is not consistent with 
the housing goals of the department.  The current points suitably prioritize historic buildings over 
new construction when they are in areas with opportunity for the families within them, or when they 
are in areas that have undergone the comprehensive revitalization necessary to provide opportunity 
to the families who will call the building home.   
 
 
11.9(c)(4) Opportunity Index 
 
We recommend that the Department make (4)(A) consistent with (4)(B) by substituting “the 
Development Site has access to services specific to a senior population within 1 mile” for the 
“school attendance zone” criteria.  The proposed point structure encourages developers to substitute 
elderly-only developments for family developments in high opportunity areas with access to good 
schools. 

 
 

11.5(2) USDA Set-Aside 
 
We support the presented language. 
 
 
§11.9. (d)(5)  - Legislative support letters 
 
The statutory language outlining the priority of the legislative support letters is in conflict with the 
draft language presented.  The statute ranks the priority, not the scoring, and the 16 point spread 
between the positive 8 and negative 8 points for legislative letters gives those letters priority above 
neighborhood organizations.  We suggest reducing the spread between positive and negative letters 
to 8 points to comply with the statutory language.  Make positive letters 6 points, and as other 
commentators have suggested, make negative letters negative -2 points.  
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Additionally, we support the idea, proposed by other commentators, of conditioning the award of 
positive and negative points based on whether or not the municipality or State representative 
provided the developer with a statement of reasons for the opposition and provided the developer 
with an opportunity to respond to the opposition.   
 
 
11.9(d)(1) Local Government Support 
11.9(d)(4) Quantifiable Community Participation 
 
We support the addition of the language stating "Once a letter is submitted to the Department it may 
not be changed or withdrawn," in reference to Local Government Support and QCP letters. 
 
 
11.9(d)(4) Quantifiable Community Participation 
 
TDHCA’s process for registering neighborhood associations is unnecessary and duplicative of the 
functions of the secretary of state and the county.  Remove the TDHCA staff process and recognize 
associations on record with the county of secretary of state as of the 1st of the year of the award 
year. The unnecessary nature of TDHCA's additional process, and rules that allow groups as small 
as two people to have a nine-point impact on an application, is an impediment to fair housing choice, 
and conflicts with the State’s commitment to reduce Not In My Backyard syndrome (NIMBYism) 
in its State of Texas Plan for Fair Housing Choice: Analysis of Impediments.  
 
 
Thank you for considering our comments to the publically posted draft rules. 
 
Sincerely, 

 
 
Madison Sloan, staff attorney 
Texas Appleseed 
 

 
 
 

John Henneberger, co director 
Texas Low Income Housing Information Service 
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VIA EMAIL 

Tim Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, TX  78701-2410 
 
Re:  Public Comment to 2016 Draft Qualified Allocation Plan and Multifamily Rules 
 
Dear Mr. Irvine, 
 
We submit the following recommendations as proposed changes to the 2016 Draft Qualified Allocation Plan and 
Multifamily Rules: 

 

 
2016 Draft Qualified Allocation Plan 

§11.9(c)(6)(E) - Underserved Area - 

 

A census tract that has not received a competitive tax credit allocation or a 4 
percent non-competitive tax credit allocation for a Development that remains an active tax credit development 
serving the same Target Population within the past 10 years (1 point) 

-Change language to A Place, or if outside of the boundaries of any Place, a County that currently does 
not have more than one (1) competitive tax credit allocation or a 4 percent non-competitive tax credit 
allocation awarded prior to 2001 (15 years) (1 point). 
 
Section 11.9(c)(6)(E) in the 2016 Draft QAP Draft current language allows an applicant to receive one 

point for a development in a census tract that has not received a competitive tax credit allocation or a 4 percent 
non-competitive tax credit allocation for a Development that remains an active tax credit development serving the 
same Target Population within the past 10 years.  This rule by definition awards one point for a census tract that 
has an existing tax credit development.  This puts a Development in a Census Tract with no existing tax credits at a  
one point disadvantage.  Please refer to Attachment A.  The Census Tracts identified have existing tax credit 
properties awarded in 1994, 1998 and 2001.  These census tracts would have a one point advantage to the 
surrounding census tracts that have none.  This does not appear to meet the spirit of the definition of Underserved 
Area.   

 
11.9(c)(6)(F)-Underserved Area - 

 

Within 5 miles of a new business that in the past two years has constructed a 
new facility and undergone initial hiring of its workforce employing 50 or more persons at or above the average 
median income for the population in which the Development is located (1 point) 

-Delete this point item in its entirety.   
 

 Section 11.9(c)(6)(F) language is too broad, leaves too much interpretation to Staff and the area (5 miles) 
is too large.  What will developers provide as a definitive source for the information?   We reviewed all prior public 
comment and did not see any suggestions as to required support.    We also feel this language in §11.9(c)(6)(F)  is 
better suited for Community Revitalization criteria once there is a consensus on definitive support material . 
 
 



Casa Linda Development Corporation 
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11.9(c)(6)(G)-Underserved Area - 

 

A census tract which has experienced growth increases in excess of 120% of the 
county population growth over the past 10 years provided the census tract does not comprise more than 50% of 
the county (1 point) 

-Delete this point item in its entirety 
 

 Section 11.9(c)(6)(F) language is terribly confusing and leaves too much interpretation to Staff.  What will 
developers provide as a definitive source for the information?   We reviewed all prior public comment and did not 
see any suggestions as to required support.   

 
§11.9(c)(7)(A) - Tenant Populations with Special Housing Needs - 

Development’s in the Department’s Section 811 Project Rental Assistance Demonstration Program (“Section 811 
PRA Program”). In order to qualify for points, the existing Development must commit to the Section 811 PRA 
Program at least 10 units or, if the proposed Development would be eligible to claim points under subparagraph 
(B) of this paragraph, at least the same number of units (as would be required under subparagraph (B) of this 
paragraph for the proposed Development) have been designated for the Section 811 PRA Program in the existing 
Development. The same units cannot be used to qualify for points in more than one HTC Application. 

Applications may qualify for three (3) points if a 
determination by the Department of approval is submitted in the Application indicating participation of an existing 

 
1. Delete §11.9(c)(7)(A) in its entirety to prevent an unfair statewide advantage for those 

developers whose portfolios include Section 811 PRA Program eligible inventory; or 
2.        §11.9(c)(7)(A) should be limited to no more than two (2) points rather than three (3) points, in 

order to provide statewide fairness to all developers.  
 
Section 11.9(c)(7)(A) in the 2016 QAP Draft aims to award developers three (3) points if they have existing 

developments in their portfolios that can participate in the Section 811 PRA Program. By rule, these developments 
can only be located in the 7 large urban Metropolitan Statistical Area (MSAs). For developers that were fortunate 
enough to have previously developed in these locations, this creates unfair leverage for scoring purposes, 
particularly against all other developers in the state who are not fortunate enough to have existing 811 PRA 
Program eligible inventory in these markets.  
 

According to Staff this rule allows developers with 811 Program eligible inventory to apply in regions 
outside of the 7 large urban MSAs and receive 3 points for committing Section 811 eligible units.  This 
automatically puts developers with 811 Program eligible inventory at a huge advantage over those developers 
without eligible inventory.   We also understand that while the rule is silent, Applicants can solicit 
Owners/Developers with 811 eligible inventory.  This allows owners with 811 Program eligible inventory to sell 
their units to an Applicant applying in the current round.  This simply is not good practice. 
  

While we understand that §11.9(c)(7)(A) is being proposed to get more participation in the 811 PRA 
Program, we have never seen a proposed rule which benefits only those who were fortunate enough to have 
developed in certain areas of the State.   

 
We offer the following alternatives to increase the number of 811 Eligible Units from other programs 

offered by TDHCA: 
 
1.  Place a threshold requirement on non-competitive 4% tax credit applications.  Most of these  

transactions are awarded in the 7 large MSAs.  We recommend a tiered approach:  <100 Units - (10) 811 Units,  
100-200 Units - (20) 811 Units, >200 Units - (30) 811 Units. 

 
2.    Propose a NOFA to Owners of 811 Eligible Properties in the entire TDHCA Portfolio a TCAP grant of 

$150K for committing (15) 811 Eligible Units.  This can be limited to a certain number of developments. 





10/15/2015 HUD USER GIS Maps

http://www.huduser.gov/qct/qctmap.html 1/1

QCT
Legend:   Tract

Outline     Qualified Census
Tracts (2014 Only)     Qualified Census

Tracts (2015 Only)     Qualified Census Tracts
(2014 & 2015)  

LIHTC
Project

         THURSDAY, OCTOBER 15, 2015

     HUD.GOV
U.S. Department of Housing and Urban Development
Secretary Julián Castro

 

harlingen, tx Go   Select a State Select a County Go

   

  Map Options : Clear | Reset  

 

  QCT Options
14 Current Zoom Level

Show Tracts Outline (Zoom 11+)

Show LIHTC Projects (Zoom 11+)

Color Qualified Tracts (Zoom 7+)

 
 

 

Map data ©2015 GoogleReport a map error

HOME ABOUT PD&R RESEARCH & PUBLICATIONS DATA SETS INITIATIVES QUICK LINKS EVENTS

http://www.addthis.com/bookmark.php?v=250&username=xa-4b67132a2600c70d
http://www.hud.gov/
http://www.huduser.gov/portal
javascript:clearMapOverlays()
javascript:clearAndResetMap()
https://www.google.com/maps/@26.1789232,-97.6735291,14z/data=!10m1!1e1!12b1?source=apiv3&rapsrc=apiv3
http://www.huduser.gov/portal/home.html
http://www.huduser.gov/portal/about/pdrabout.html
http://www.huduser.gov/portal/research/home.html
http://www.huduser.gov/portal/pdrdatas_landing.html
http://www.huduser.gov/portal/
http://www.huduser.gov/portal/quicklinks.html
http://www.huduser.gov/portal/about/events.html
Sara Reidy
Callout
Highland Gardens - MF - 2001

Sara Reidy
Callout
Second Adams - MF - 1994

Sara Reidy
Callout
Sundance - MF 1998

Sara Reidy
Oval

Sara Reidy
Oval

Sara Reidy
Oval

Sara Reidy
Text Box
EXHIBIT A



 
 
 
 
 
 
 

(34) Barry Palmer, Coats Rose 
 
 
 
 
 
 
 
 
 
 
 
 



COATS ROSE
A P rofe s sio n a I C orp oratio n

ÌìARRYJ. I)Ar.MriR bpalmcr@coatsrosc, com
I)irect l)ial

(713) 653-71e5
l)irect lìax

(713) 890-3944

October 14,2015

By Email : Iereqa.Morales@tdhca,statp,!x.us

Texas Department of Housing and Community Affairs
P.O. Box 13941
Austin, Texas 787 ll -3941
Attn: Teresa Morales

RE: Comments on Draft 2016 Uniform Multifamily Rules and Qualified Allocation Plan.

Dear Teresa:

Please accept these comments to the Draft 2016 Uniform Multifamily Rules and Qualified
Allocation Plan:

RULES:

1. Section 10.03(a) - We request that a definition be provided for "placed in service" that is
the definition used in conncction with Section 42 of the Intemal Revenue Code, At this time, the

term is used in the Rules, but is not defined.

2. Section 10.03(a)(a7XB) - The current definition of "Elderly Preference Development"
appears to extend to any housing that has HUD or certain other Fecleral funding, regardless of
whether the developer's intent is to give a preference to the elderly. ls this a conect
interpretation? If not, we request that the language be appropriately modified.

3. Section 10.101(a)(a)@Xii) * We recommend that the language return to that used in
2015. Neighborhoodscout.com has been shown to be a questionable measure of neighborhood
crime. In 2015 there were at least alternatives that could be used to counter
neighborhoodscout.com scoring.

4. Section 10.101(aXa)@XiiÐ - We support the TAAHP recommendation that the presence

of "blight" be deleted as an Undesirable Neighborhood Characteristic, due to the subjectivity of
its identification. Revitalization of a neighborhood frequently progresses from the fringes of an

9 (ìRt,,t,:N$/.\\' ì)r.r\zrt, SIt,: l1(X), I Ious'loN,'l'tix^s 7704ó
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Teresa Morales, TDHCA
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older area toward its center, ancl it is hard to assist in the revitalization of an arcaif a developer is
limited to sites only in the redeveloped portion of that neighborhood.

5. Section 10.101(a)(a)@Xiv) - 'We support the TAAHP recommendation to delete this
provision concerning schools. The determination of whether there exists an Undesirable
Neighborhood Characteristic is simply too complicated in this provision.

6. Section 10.101(a)(aXEXiiÐ - We recommend revising "is necessary to enableo'to read

"enables", so that there is no implication that Fair Housing goals may only_ be achieved with the
project in question

7. Section 10.302(e)(7XA) - We support the Staff s revision permitting public housing
authority developments converting under the HIJD Rental Assistance l)emonstration ("RAD")
Program and financed using tax-exempt mortgage revenue bonds to have a developer fee not to
exceed 20Yo of eligible cost less developer fee.

B. Section 10.302(e)(TXCXii) - V/e recommend deletion of this subsection denying
developer fee attributable to acquisition credits in an identity of interest acquisition. A third
party appraisal is required in identity of interest transactions, so there is an arm's length
determination of the value of the improvements to support any claim made for tax credits. The
fact that the development was acquired from a related party should be overcome by the evidence
of the appraisal, and the relationship between seller and buyer rarely serves to significantly
reduce the complexities of the development process. Iq thç_ alternptive, we recommend that
transactions in which housing authorities sponsor rehabilitation of existing developments be an

exception to this provision. Where a housing authority redevelops existing public housing, the
time-consuming element of dealing with HLJD to obtain consçnts necessary for the rehabilitation
and financing are a significant factor, and the developer shoulcl be compensated for that effort.

QAP:

9. Section 11.9(bX2XB) - We recommend delaying implementing this provision relating to
Previous Participation Compliance History until the 2017 Round, at which point developers will
know what categories they fall into and will assess their application potentials accordingly.

10, Section 11.9(cX6XF) - We recommend deleting this new provision on the grounds that it
will be exceedingly difficult to substantiate that there is a workforce employing 50 or more
persons at or above the average median income for the population in which the Development is
located.

I 1. Section 11.9(c)(6)(G) - We recommend deleting this new provision on the grounds that
it will be exceedingly difficult to substantiate, unless the Department includes this information in
the 2016 HTC Site Demographic Characteristics Report.

12. Section 11.9(dX2) - This subsection for Commitment of Development Funding by Local
Political Subdivision should contain the following language, as is already provided in Sections

4813-8652-2665 ,v I
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11.g(dXl); (dXa); (dX5); and (d)(6): "Once a resolution is submitted to the Department it may
not be changed or withdrawn.o'

13. Section lt.g(dx7) - Wç support the TAAHP recommendation to return to the 2015
language for Community Revitalization Plans.

14. Section 11.10 - We recommencl that Third Party Requests for Administrative Deficiency
for Competitive HTC Applications be limited to one submission per Application by any single
third party Requestor. Even if this limitation is implementecl, we envision the Department being
hit with multiple requests from related persons, each of whom would qualify as a "third partyJ'
This potential may substantially hinder the evaluative process if a June I't deadline is used, so an

earlier deadline is recommended.

Thank you for the oppofiurnit¡, to provide our comments on the draft Rules and QAP. If yor-r

have any questions concerning our suggestions, please do not hesitate to call.

Very truly yours,

ry
Barry J. Palmer

48 I 3-8ó52-2665,v1
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(36) Texas Coalition of  
Affordable Developers 

 
 
 
 
 
 
 
 
 
 
 



TX-CAD 2016 QAP Rules Comments 
 
The Texas Coalition of Affordable Developers (TX-CAD) is pleased to submit our comments for the 2016 
QAP. TX-CAD is a coalition of Developers and consultants who have come together for the purpose of 
focusing on the improvement of affordable housing policy in Texas. The members of this group 
represent over 200 years of affordable housing development/policy and approximately 35,000 units of 
affordable housing in Texas.  
 
 

1. Section 11.(3) Tie Breaker 
 

The language with this tie break item could be interpreted in two ways and needs to be clarified 
to ensure that all Applicants understand exactly how it will be handled by staff. We believe that 
all types of developments should be subject to this tie break item if the previous factor results in 
a continued tie.  
 
Proposed language change below: 
 
(3) For competing Applications for Developments that will serve the general population, The 
Application with the highest average rating for the elementary, middle, and high school 
designated for attendance by the Development Site, or (for “choice” districts) the closest. 

 
2. Section 11.9(b)(2)(B) Sponsor Characteristics (Previous Participation) 

 
We do not believe that it is good policy to have a scoring item based on a rule/review system 
that has not been fully implemented or understood. The Compliance rules have only just 
recently been approved and neither the development community, nor the Department has a 
clear understanding of the impact of these rules. At this time, there is no way for an Applicant to 
get a definitive category score from TDHCA. Because of this we recommend deletion of the 
language in its entirety: 
 
(B) Previous Participation Compliance History. The portfolio of the Applicant does not have 
compliance history of a category 2,3, or 4 as determined in accordance with 10 TAC §1.301, 
related to previous Participation. 
  

 

3. Section 11.9(c)(7)(A) Tenant Populations with Special Needs ( 3 points for an Applicant who 
commits units to the 811 program within an existing property 

 
We do not believe that the QAP should discriminate against developers solely on the basis of the 
siting of previous developments – those who have specialized in rural, senior, or smaller MSA’s 



would not be eligible for these points. It gives an advantage to certain developers, not for merit, 
but luck of the draw for having built previously in specific urban areas.  
 
The Department can instead offer incentives outside of the application cycle to encourage 
participation in the 811 program for existing portfolios. 
 
Because of this we recommend deletion of the language in its entirety: 
 
(A) Applications may qualify for three (3) points if a determination by the Department of 
approval is submitted in the Application indicating participation of an existing Development’s in 
the Department’s Section 811 Project Rental Assistance Demonstration Program (“Section 811 
PRA Program”). In order to qualify for points, the existing Development must commit to the 
Section 811 PRA Program at least 10 units or, if the proposed Development would be eligible to 
claim points under subparagraph (B) of this paragraph, at least the same number of units (as 
would be required under subparagraph (B) of this paragraph for the proposed Development) 
have been designated for the Section 811 PRA Program in the existing Development. The same 
units cannot be used to qualify for points in more than one HTC Application. 
 

4. Section 11.9(c)(8)(A) Aging in Place 
 

We have concerns about the marketing and cost implications of developments that are designed 
as 100 fully accessible. As echoed by staff at the October 9th question session, adaptability is a 
more appropriate approach to addressing aging in place issues. Because of this we recommend 
the following language change:  
 
(8) Aging in Place. (§2306.6725(d)(2) An Application for an Elderly Development may qualify to 
receive up to three (3) points under this paragraph only if no points are elected under subsection 
(c)(5) of this section (related to Educational Excellence).  
 
(A) All Units are designed to be fully accessible (for both mobility and visual/hearing 
impairments) in accordance with the 2010 ADA Standards with the exceptions listed in 
“Nondiscrimination on the Basis of Disability in Federally Assisted Programs and Activities”. (2 
points). 
 
(A) In addition to meeting all of the accessibility and design standards under Section 504 of the 

Rehabilitation Act and the 2010 ADA Standards (with the exceptions listed in 
“Nondiscrimination of the Basis of Disability in Federally Assisted Programs and Activities”) 
the Applicant will build 50% of the units with adaptable design features as specified in 24 
CFR 100.205(c) (1)-(3).  

 
 
 



5. Section 11.9(d)(7)(A) Concerted Revitalization Plan 
 

We have concerns about the subjectivity of language in the rule and feel that more specificity of 
what is required and will be approved would be helpful.  
 
Proposed language change below: 

 
(7) Concerted Revitalization Plan. An Application may qualify for points under this paragraph 
only if no points are elected under subsection (c)(4) of this section, related to Opportunity Index. 
 
(A) For Developments located in an Urban Area. 
 
(i) An Application may qualify to receive up to six (6) points if the Development Site is located in 
an distinct area that was once vital and has lapsed into a situation requiring has been identified 
by the municipality or county as needing concerted revitalization, and where a concerted 
revitalization plan has been developed and executedadopted. The area targeted for revitalization 
must be larger than the assisted housing footprint and should be a neighborhood or small group 
of contiguous neighborhoods with common attributes and problems but smaller than the 
municipality or county as a whole. The concerted revitalization plan that should meets the 
criteria described in subclauses (I) - (IV) of this clause: 
 
(I) The concerted revitalization plan must have been adopted by the municipality or county in 
which the Development Site is located prior to the pre-application deadline. 
 
(II) The problems in the revitalization area must have been indentified through a process in which 
affected local residents had an opportunity to express their views on problems facing the area, 
and how those problems should be addressed and prioritized. These problems may include the 
following: 
 
(-a-) long-term disinvestment, such as significant presence of residential and/or commercial 
blight, infrastructure neglect such as inadequate drainage, and streets and/or sidewalks in 
significant disrepair; 
(-b-) declining quality of life for area residents, such as high levels of violent crime, property 
crime, gang activity, or other significant criminal matters such as the manufacture or distribution 
of illegal substances or overt illegal activities; and/or 
(-c_) lack of community assets that provide for the diverse needs of the residents such as access 
to supermarkets or healthy food centers, parks and activity centers. 
 
(III) Staff will review the target area for presence of the problems identified in the plan and for 
targeted efforts within the plan to address  the problems that may be identified within the plan. 
In addition, but not in lieu of, such a plan may be augmented with targeted efforts to promote a 
more vital local economy and a more desirable neighborhood, including but not limited to: 
 
(-a-) attracting private sector development of housing and/or business; 
(-b-) developing health care facilities; 
(-c-) providing public transportation; 
(-d-) developing significant recreational facilities; and/or 



(-e-) improving under-performing schools. 
 
However, this supplemental information may not take the place of an adopted plan meeting the 
requirements I, II and IV of this section.  The supplemental information may only provide 
evidence of plan goals and activities being carried out by the municipality or the county or funds 
being committed for the plan purposes. 
 
(IV) The adopted plan must have identify sufficient and , documented and committed funding 
sources to accomplish its purposes on its established timetable. This funding must have 
commenced prior to the Application submission. This funding must have been flowing in 
accordance with the plan, such that the problems identified within the plan will have been 
sufficiently mitigated and addressed prior to the Development being placed into service. 
 
(ii) Points will be awarded based on: 
 
(I) Applications will receive four (4) points for a letter from the appropriate local official providing 
documentation of measurable improvements within the certifying the identified revitalization 
area, that the development is located within the revitalization area and that the plan meets the 
requirements of sections I, II and IV of this section; based on the target efforts outline in the plan; 
and  
 
(II) Applications may receive (2) points in addition to those under subclause (I) of this clause if the 
Development is explicitly identified by the city or county as contributing most significantly to the 
concerted revitalization efforts of the city or county (as applicable). A city or county may only 
identify one single Development during each Application Round for the additional points under 
this subclause. A resolution from the Governing Body of the city or county that approved the plan 
is required to be submitted in the Application identifying the development to receive these 
additional points (this resolution is not required at pre-application). If multiple Applications 
submit resolutions under this subclause from the same Governing Body, none of the Applications 
shall be eligible for the additional points. A city or county may, but is not required, to identify a 
particular Application as contributing most significantly to concerted revitalization efforts.  

 
 

6. 30% Boost for Difficult to Develop Areas 
 

Based upon discussion of the boost eligibility for DDAs at the September Board meeting, the 
phrase “or if required under Section 42 of the Code” was added to Section 11.4 (c).  We request 
a further definitive statement in the QAP that DDAs are eligible for the boost. The current 
language implies that the Applicant would have to prove that the boost is required and would 
still leave doubt on the part of the Applicant of the Department’s determination.  Section 42 is 
clear in its language that any development located within a DDA shall receive the boost.   
 

7. Section 11.9(c)(4)(A)(i), (ii), and (iii): Opportunity Index 
 

Currently the figure of 77 is being used for the score needed for elementary schools to meet the 
definition of a high opportunity area. In previous years this was the statewide average for both 



elementary schools and all schools combined. This year, the elementary school figure has 
dropped to 76. We believe that because this scoring item is directly tied to elementary schools, 
that the elementary score of 76 should be used.  
 
Proposed language change below: 
 
(i) The Development Site is located in a census tract with income in the top quartile of 

median household income for the county or MSA as applicable, and the Development 
Site is in the attendance zone of an elementary school that has a Met Standard rating 
and has achieved a 77  76 or greater on index 1 of the performance index, related to 
student achievement (7 points);  

(ii) (ii) The Development Site is located in a census tract with income in the second quartile 
of median household income for the county or MSA as applicable, and the Development 
Site is in the attendance zone of an elementary school that has a Met Standard rating, 
has achieved a 77 76 or greater on index 1 of the performance index, related to student 
achievement, and has earned at least one distinction designation by TEA (6 points);  

(iii) (iiI) The Development Site is located in a census tract with income in the second quartile 
of median household income for the county or MSA as applicable, and the Development 
Site is in the attendance zone of an elementary school that has a Met Standard rating 
Page 19 of 34 and has achieved a 77 76 or greater on index 1 of the performance index, 
related to student achievement (5 points); 

 
8. Section 11.9(c)(6)(C) Underserved Area (Never received an allocation) 

 
In an effort to ensure that communities have the opportunity to have a broad range of 
populations served, we believe that this scoring item should only take into account 
developments of the same type. 
 
Proposed language change below: 
 
A Place, or if outside of the boundaries of any Place, a county that has never received a 
competitive tax credit allocation or a 4 percent non-competitive tax credit allocation for a 
Development that remains an active tax credit development serving the same Target Population. 
 

9. Section 11.9(c)(6)(F) Underserved Area (Employment Growth) 
 

While we support the concept, we cannot support the language as written. Any proof associated 
with this item needs to be completely objective and available to the public at large therefore we 
recommend removing this scoring criteria.  
 



(F) Within 5 miles of a new business that in the past two years has constructed a new facility and 
undergone initial hiring of its workforce employing 50 or more persons at or above the average 
median income for the population in which the Development is located (1 point); 
 

10. Section 11.9(c)(6)(G) Underserved Area (Population Growth) 
 

Accurate demographic information related to the growth at the census tract level does not exist. 
We believe that growth at the Place level is a more appropriate indication of growth of a 
community as a whole.  
 
Proposed language change below: 
 
A census tract Place which has experienced growth increases in excess of 120% of the county 
population growth over the past 10 years. provided the census tract does not comprise more 
than 50% of the county. .  

 
11. Section 11.9(e)(2) Cost of Development Per Foot 

 
Construction costs have increased significantly over the last three years and we request that the 
cost per foot figures be updated by $10 per SF to reflect these increases. 
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From: TERRI ANDERSON
To: Teresa Morales; Brent Stewart; Tom Gouris; Raquel Morales; Tim Irvine; Marni Holloway
Subject: Comments to TDHCA Proposed 2016 Rules
Date: Thursday, October 15, 2015 4:49:46 PM

Good evening,
 
Please see the comments below to the proposed 2016 Multifamily Rules":
 

 

1. Section 10.302(d)Operating Feasibility

(A)          Rental Income

 

(i)            Market Rents. The Underwriter will use the Market Analyst's conclusion of Market
 Rent if reasonably justified and supported by the attribute adjustment matrix of Comparable
 Units as described in §10.303 of this chapter (relating to Market Analysis Rules and
 Guidelines). Independently determined Market Rents by the Underwriter may be used based
 on rent information gained from direct contact with comparable properties, whether or not
 used by the Market Analyst and other market data sources. For a Development that contains
 less than 15% unrestricted units, the Underwriter will limit the Pro Forma Rents to the lesser
 of Market Rent or the Net Gross Program Rent at 60% AMI in rural markets.  As an
 alternative, if the Applicant submits market rents that are up to 30% higher than the 60% AMI
 gross rent and the Applicant submits an investor commissioned market study with the
 application, the Underwriter has the discretion to use the market rents supported by the
 investor commissioned market study.

 

1. 10.201(2)(B)(iii) – shorter closing expectations for Traditional Carryforward Tax-
Exempt bonds [TDHCA should not require tighter time frames, and be more
 development friendly understanding it is very difficult to close bond deals in five (5)
 months]   Suggestion:  Remove language.

2. 10.204(11) – Annexation of a Development Site occurring while an Application is under
 review to require evidence of appropriate zoning with the Commitment or
 Determination Notice or provide evidence of vested rights prior to construction
 commencement. [Involuntary Annexation is a key indicator of Housing Discrimination
 and to the extent a City wants to prevent the development of affordable housing, they
 will use this tool to prevent the award.  Vested rights and other legal vehicles are
 available to the Developer and do not require proper zoning.]

3. 10.302(d)(4)(D)(iv) Debt Service Coverage –  The Underwriter may limit total debt
 service that is senior to a Direct Loan where Direct Loans are the only subsidy in the
 proposed uses.

4. 10.204(14)(C) – Requiring an attorney statement (essentially an opinion) supporting the
 amount and basis for qualifications and reasonableness of achieving property tax
 exemption or provide a predetermination notice from the applicable appraisal district.
 [The Department should recognize State Law and not require a non-profit an additional

mailto:terri_l_anderson@msn.com
mailto:teresa.morales@tdhca.state.tx.us
mailto:brent.stewart@tdhca.state.tx.us
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 $5-$10,000 cost burden for an opinion on a proposed development] 

 
Thank you for the opportunity to provide public comment.
 
Sincerely,

Terri L. Anderson, President
Anderson Development & Construction, LLC
347 Walnut Grove Ln
Coppell, TX  75019
phone:  (972) 567-4630
fax:  (972) 462-8715
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National Preservation Initiative 

1101 30th Street, N.W., Suite 400          Washington, D.C. 20007          202-333-8931          FAX: 202-833-1031 

 

 

 

 

 

 

 

 

October 15, 2015 

 

Ms. Marni Holloway 

Director of Multifamily Finance 

Texas Department of Housing and Community Affairs  

P.O. Box 13941 

Austin, TX 78711-3941 

 

Re:  Texas Draft 2016 Qualified Allocation Plan  

 
Dear Ms. Holloway:  
 
The National Housing Trust (NHT) is a national nonprofit organization formed to preserve and 
revitalize affordable homes to better the quality of life for the families and elderly who live there.  
The Trust engages in housing preservation through real estate development, lending and public 
policy.  Over the past decade, NHT and our affiliate, NHT-Enterprise Preservation Corporation, 
have preserved more than 25,000 affordable apartments in all types of communities, leveraging 
more than $1 billion in financing. 

The Trust fully acknowledges the entire set of preservation policies and programs established by 
the Texas Department of Housing and Community Affairs (TDHCA), and the comments below 
refer specifically to TDHCA’s draft Qualified Allocation Plan (QAP) as it relates to the Low Income 
Housing Tax Credit (Housing Credit) program. We appreciate the opportunity to comment on 
Texas’ draft 2016 QAP. The Trust would like to commend you on several aspects of your draft 
QAP: 

 Set-aside of 15% for “at risk” developments and prioritization of proposals 
involving preservation and rehabilitation of existing multifamily rental housing; 

 Exemptions for preservation projects from de-concentration requirements; 

 Green building threshold points including third-party green standards such as 
Enterprise Green Communities. 

The Trust would also like to offer comments on areas that we believe will help TDHCA maintain a 
strong record of preserving at-risk housing units in Texas. 

Balancing Incentives in Areas of Opportunity and Preservation. Some states are setting 
priorities for the deployment of Housing Credits in previously underserved areas.  The Trust 
supports a balanced approach which calls upon states to ensure that such deployment does not 
inadvertently disadvantage the allocation of Housing Credits for the preservation of affordable 
housing, wherever such housing is located. 



Texas Department of Housing and Community Affairs (October 15, 2015)                Page 2 

Indeed, as observed in HUD’s Final Affirmatively Furthering Fair Housing (AFFH) Rule: “A 
program participant’s strategies and actions…may include various 
activities…including…Targeted investment in neighborhood revitalization or stabilization; 
preservation or rehabilitation of existing affordable housing; promoting greater housing choice 
within or outside of areas of concentrated poverty and greater access to areas of high 
opportunity; and improving community assets such as quality schools, employment, and 
transportation.”  

TDHCA’s draft 2016 QAP takes important steps towards achieving this balance, offering 
incentives for community targeting either in areas of opportunity, as defined through a matrix of 
indicators, or in areas with ongoing community revitalization efforts. However, a balanced 
approach of investing in all communities may often mean preserving at-risk housing even in 
areas that do not have a formal community revitalization plan. The preservation of affordable 
housing can itself be an important generator of investment within a distressed community. 

By balancing these incentives, TDHCA can continue to support the preservation of affordable 
multifamily housing, wherever such housing is located. Indeed, incentivizing the preservation of 
housing in all areas will allow TDHCA to promote housing choice by: 

 Catalyzing investment and development in distressed neighborhoods serving racial 
minorities;  

 Improving living conditions and enabling households who choose to stay in their 
neighborhoods to do so; 

 Maintaining and improving housing in gentrifying communities.  

The Trust urges TDHCA to balance point incentives for investing in high opportunity areas 
and the preservation and rehabilitation of existing multifamily housing in a way that 
makes sense for Texas. 

The Trust also encourages TDHCA to partner with Texas’ utilities to make energy-efficiency 
programs more accessible to affordable, multifamily developments. A majority of states 
implement utility-funded energy efficiency programs, often paid for through charges included in 
customer utility rates. These programs are a significant and growing source of resources for 
residential energy retrofits that remain largely untapped by the multifamily sector. Utility energy 
efficiency program budgets have significantly increased since 2006 and could reach $12 billion 
nationwide by 2020. Reaching under-served markets, such as affordable multifamily housing, 
will be necessary if utilities are to achieve higher spending and energy saving goals. In several 
states, utilities are partnering with state housing agencies and affordable housing owners to 
develop successful multi-family energy efficiency retrofit programs for multifamily properties. 
Energy efficiency upgrades in affordable rental housing are a cost-effective approach to 
lower operating expenses, maintain affordability for low-income households, reduce 
carbon emissions, and create healthier, more comfortable living environments for low-
income families.  

Conclusion 
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As you consider these recommendations, you can explore how other states are approaching each 
of these issues in their Qualified Allocation Plans by searching PrezCat (www.prezcat.org), an 
online catalog of state and local affordable housing preservation policies. We would be happy to 
work with you to flesh out some of these ideas, and identify options that work best for the 
preservation of affordable housing in Texas.  

It is important for housing choice that TDHCA maintains a balanced allocation of Housing 
Credits.  In addition to helping to build sustainable communities, preservation is significantly 
more cost-efficient and environmentally friendly than new construction.  The National Housing 
Trust urges the Texas Department of Housing and Community Affairs to continue its support for 
sustainable communities and the preservation of Texas’ existing affordable housing by 
maintaining the set-aside for “at-risk” properties and balancing incentives for opportunity areas 
and preservation in the final 2016 QAP.   

Thank you for the opportunity to comment on this important issue in the State of Texas. 

 
Sincerely, 

 
Michael Bodaken 
President 
 

 

http://www.prezcat.org/
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From: Darrell G Jack
To: Teresa.Morales@tdhca.state.tx.us
Subject: QAP Comments - 2
Date: Thursday, October 15, 2015 5:29:37 PM

Teresa:
 
The following are my personal comments related to the proposed rule changes for the
 2016  QAP, M/F Rules and  Real Estate Analysis Rules.

 
The proposed QAP Rules further concentrate affordable projects in the same small areas
 that achieve the highest number of scoring points, by giving points to projects within 1
 mile (2 miles - Rural) of a grocery store and pharmacy.  These points have even more
 affect in rural areas where a large number of cities are located within a 3rd or 4th quartile
 census tract, surrounded by first and/or second quartile census tracts on the outskirts of
 town.
 
Being located within 1 mile (2 miles - Rural) of a grocery store and pharmacy, have little
 to no affect on the demand for housing.  By example, according to public records, only 2
 of the 6 TDHCA Board members have homes that would qualify for these proximity
 points.
 
I recommend that for rural areas, the points/requirements for sites to be located within a
 1st and 2nd quartile census tract, and points for proximity to a grocery store and
 pharmacy, be eliminated from the QAP.
 
Thank you for considering my comments.
 
Darrell G Jack
President
Apartment MarketData, LLC

 

mailto:djack@stic.net
mailto:Teresa.Morales@tdhca.state.tx.us
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(41) Judy Telge, Coastal Bend Center for 
Independent Living 

 
 
 
 
 
 
 
 
 
 
 



From: Spencer Duran
To: Teresa.Morales@tdhca.state.tx.us
Cc: Megan.sylvester@tdhca.state.tx.us; Brooke.boston@tdhca.state.tx.us
Subject: FW: Pubic Comment on TDHCA QAP
Date: Thursday, October 15, 2015 6:28:23 PM

-----Original Message-----
From: Atlee McCampbell [mailto:atleem@cbcil.org]
Sent: Thu 10/15/2015 4:10 PM
To: Spencer Duran
Cc: Judy Telge; Linda Fallwell-Stover; viola@cbcogaaa.org
Subject: Pubic Comment on TDHCA QAP

Mr. Duran,

The purpose of this email is to provide public comment on TDHCA's Qualified
Allocation Plan. Corpus Christi has an extremely high unmet need for
affordable, accessible, integrated rental housing for people with
disabilities and others below 30% AMI. Coastal Bend Center for Independent
Living and other partners through Aging Disability Resource Center (ADRC),
Housing and Services Partnership that includes CBCIL, Area Agency on Aging,
Behavioral Health Center, Corpus Christi Housing Authority, Accessible
Housing Resources Inc., and others join in requesting TDHCA HUD-811 Tax
Credit Initiative to be brought to Corpus Christi. By having this resource
our community will be better able to address the availability of adequate
subsidized rental housing for individuals on SSI who are unable to relocate
from institutions, and people who are homeless or at risk of homelessness.

Thank you for the consideration,

Judy Telge

mailto:spencer.duran@tdhca.state.tx.us
mailto:Teresa.Morales@tdhca.state.tx.us
mailto:Megan.sylvester@tdhca.state.tx.us
mailto:Brooke.boston@tdhca.state.tx.us
mailto:atleem@cbcil.org
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Comments related to Housing Tax Credit QAP and Rules 
offered by 

Motivation Education & Training, Inc.  Tierra del Sol Housing Development Corporation 
Guadalupe Economic Services Corporation  Thomas Andrews, Thomas Development Group 
Housing Authority of the County of Hidalgo 
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October 15, 2015 
 
Ms. Theresa Morales 
Texas Department of Housing and Community Affairs 
PO Box 13941 
Austin, TX 78711-3941 
 
RE:  Comments related to the Housing Tax Credit Program 2016 LIHTC plan and rules  

Delivered electronically via email 10/15/15 to Teresa.Morales@tdhca.state.tx.us 
 
Dear Ms. Morales: 
We appreciate TDHCA’s willingness to include farmworker housing in the QAP by allowing new 
construction to compete in the USDA set-aside when receiving USDA Section 514 funding. Because the 
514 funding often comes with federal Rental Assistance, it will allow additional federal funds to flow to 
Texas in addition to sorely needed Rental Assistance, making rents affordable to very low income 
farmworkers, all below 60% MFI, and reaching many at 30% MFI. In the future the tax credit set-aside 
should increase to meet the demand for additional federal funding to be brought to the state through the 
Section 514 program, in addition to continue to fund vital preservation of existing rural units. 
 
Texas’ agricultural industry has a huge economic impact on the state, one of the largest in the nation. Yet 
in the history of Texas’ Low Income Housing Tax Credit program, only $714,294 has benefited Texas’ 
farmworkers. The 36 units in San Elizario, El Paso County, that form the Presidio Delores Apartments pay 
tribute to the success of attracting federal funds into Texas, including vital Rental Assistance, and 
supplementing them with tax credit equity. The fact that in the long history of Texas these units are the 
only ones, pay tribute to the need to provide a scoring advantage for these projects.  
 
Allowing a scoring advantage for Section 514 with Rental Assistance would allow Section 514s to better 
compete outside of the USDA set-aside. Hopefully the inclusion in an inaugural year will help 
demonstrate the advantages of bringing additional farmworker units and federal funding to the state. 
Indeed other states (California, Washington, Oregon) incorporate scoring and set-asides that give an 
advantage to farmworker housing. In Washington for example, 35 points are added for farmworker-
designated housing.  
 
There are several very important reasons for prioritizing farmworker housing with scoring advantages.  

1. Stabilize ag economy and ag workers in Texas with housing 
The valuable agricultural economy is sustained by having affordable housing to stabilize the 
workforce. The economic impact in Texas of the agricultural food and fiber sector totals more 
than $100 billion each year, and one of every seven working Texans is in an ag-related job. Texas 
leads the nation in number of cattle, the production of sheep and goat products, the number of 
farms and acreage in farms. It is a large producer of watermelon, grapefruit, and cantaloupes, 
various vegetables, and as always, cotton is still king. 
  
Presidio Delores, Vista Rita Blanca (in Dalhart TX), Memorial (McAllen), Northside (Weslaco), and 
other farmworker housing in Texas play an important role to strengthen and encourage 

http://www.tdhca.state.tx.us/housing-center/docs/11-OYAPDraft.pdf
mailto:Teresa.Morales@tdhca.state.tx.us
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vegetable and fruit production, dairies, cheese plants, cattle operations, and other food 
production in Texas. It is a unique opportunity for TDHCA to induce more positive economic 
results through stabilizing housing for the agricultural workers. It helps connect the dots 
between housing and economic stimulus and provides a practical pathway to solutions for the 
economy of rural communities. It provides positive results achieved when housing is matched 
with the employers activities. 
 

2. Bring more Rental Assistance and federal dollars to Texas 
Section 514 comes with Rental Assistance (which, like Section 8, subsidizes the portion of 
monthly rents beyond what tenants can afford to pay). How can we allow this limited federal 
funding to go to other states instead of Texas, the state with the second largest number of 
farmworkers in the nation? 
 

3. Rental Assistance synergizes LIHTC and allows LIHTC units to reach 30% MFI  
Most importantly, without Rental Assistance, farmworkers do not qualify to live in LIHTC 
because their earnings are usually too low to afford the rents. The QAP gives additional points 
when tenants below 30% are served, and Section 514 would allow for more than the typical five 
units in a project to serve this population. Thus, the Section 514 brings this subsidy source to the 
state and increases the number of very low income tenants reached by the Low Income Housing 
Tax Credits – Rental Assistance synergizes LIHTCs! 
 

4. Rental Assistance is lost with natural mortgage pay-offs when it should be a preservation tool  
In addition to new construction and new Rental Assistance, there is a serious need among the 
existing 1,119 units of Section 514/516 for preservation. A set-aside should be established for 
units that already have Rental Assistance to receive funding for rehabilitation. Not only will the 
preservation of units be realized, it will also preserve this scarce and precious funding source 
and prevent its redistribution to other states. 

 
5. Rental Assistance makes LIHTC units accessible to farmworkers  

Because developments that offer affordable housing to farmworkers target working households 
with very meager earnings (i.e. 30-60% MFI), developments using Section 514 serving 
farmworkers should receive a higher point score (we suggest eight points). Nationally 
farmworkers household incomes are between $7,500 and $10,000. MET clients (averaging 4-
person households) earn an average annual wage equal to 38% of the poverty rate. Nationally 
60 percent of all US farmworkers live below the poverty level and the poverty rate for these 
workers exceeds that of all other general occupation categories. Median weekly earnings of full-
time farmworkers are 59% of those for all wage and salary workers, although work-weeks 
usually are upwards of 50 hours a week.  
 

Please also remember that TDHCA’s own study in 2012 stated that 92.7% of farmworkers are not served 
by the 28 farmworker-designated projects in the 49 rural counties studied in the report. In the 11,948 
units in 290 affordable housing projects within the regions studied, high occupancy rates mean that few 
farmworkers will successfully compete for these units (including LIHTC units). The study concluded with 
recommendations, some of which were connected to the LIHTC program. We encourage TDHCA to 
consider these recommendations in the development of the QAP. 
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Finally, we have serious concerns about eight scoring points afforded the state representative’s support. 
Fair housing impediments and isolation of important constituents will result in cases where the state 
representative refuses to support housing for farmworkers. These points should be eliminated or given 
other opportunity to cure so that housing is not denied for important constituents. 
 
Together we represent  

• the builders and managers of more than half the farmworker units in operation in Texas; 
• those responsible for the development of the five most recently built Section 514 facilities in the 

state, indeed all the facilities built in the state since 1990; 
• owner and manager of the oldest units still in operation in Texas.  

Each of our entities, with the exception of our development consultant, are nonprofit organizations. 
We appreciate the chance to comment. 
 
Sincerely, 
 
Kathy Tyler 
Motivation Education & Training, Inc.  
 
Rose Garcia 
Tierra del Sol Housing Development Corporation 
 
Diana Lopez 
Guadalupe Economic Services Corporation 
 
Thomas Andrews 
Thomas Development Group 
 
Mike Lopez 
Housing Authority of the County of Hidalgo 
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From: Kim Schwimmer
To: teresa.morales@tdhca.state.tx.us
Subject: HTC Program Scoring Criteria for 2016
Date: Thursday, October 15, 2015 9:15:20 AM

Ms. Morales:

As a Texas land broker currently working with several developers who are participating in the
 Competitive Multifamily 9% HTC program and the PAB bond/4% HTC program, I am
 actively seeking sites for the development of affordable multifamily housing in Texas.  I
 cover a wide area, but focus primarily on Region 3 Urban.

It is my professional opinion that the radius of 1 mile for proximity to a full service grocery
 and pharmacy (1 point each) needs to be expanded for the 2016 QAP/Multifamily Rules.  I
 am recommending that the radius be expanded to 1.5 miles.  I understand that the
 recommendation has been made to extend the radius for 3 miles in Rural areas. I feel that
 Urban areas pose far more challenges to find available and affordable MF tracts that are close
 to major retail outlets such as a Walmart, HEB Plus or other sources of full service grocery
 and pharmacy outlets. Land costs have escalated in proximity to those types of retail centers,
 and suitable tracts of land are typically not zoned for MF use, may not be large enough to
 support a development and usually require lengthy and costly rezoning close to neighboring
 subdivisions where opposition to affordable MF is gaining momentum and can kill a project.
  The 1 mile radius does not allow for access by most projects located in master planned
 communities to these services and often, these areas provide  the best opportunities to locate
 affordable MF housing in a growing, Urban community.

I am requesting that TDHCA extend the radius of proximity to grocery and pharmacy services
 to 1.5 miles, to address these issues for Urban projects, just as it is considering extending the
 radius to 3 miles for Rural projects.

I am also requesting that churches remain in the list of mandatory Community Assets as they
 play a significant role in the social, economic and spiritual well-being of residents.

Thank you for your consideration.  Please see my suggested changes below.

Qualified Allocation Plan Proposed Changes:

Section 11.9 (c)(9) Competitive HTC Selection Criteria/Proximity to Important Services

I request the following substitution to this section:

Proximity to Important Services. An Application may qualify to receive up to two (2) points
 for being located within a one and a half (1.5) mile radius for Urban Developments  and
 (three (3) mile radius for Developments in a Rural Area of the services listed below.  These
 do not need to be in separate facilities to qualify for the points.

(A) Full Service Grocery (1 point);
(B) Pharmacy (1 point).

This is a substitution for the following text:

mailto:kimschwimmer@rksgrouprealestate.com
mailto:teresa.morales@tdhca.state.tx.us


Proximity to Important Services. An Application may qualify to receive up to two (2) points
 for being located within a one mile radius (two mile radius for Developments in a Rural Area
 of the services listed below. These do not need to be in separate facilities to qualify for the
 points.

(A) Full Service Grocery (1 point);
(B) Pharmacy (1 point).

Subchapter B-Section 10.101 (a)(2)(c) Mandatory Community Assets
I request that the church be reinstated as a Mandatory Community Asset.

Thank you,

Sincerely,

***********************************
Kim Schwimmer
RKS Group, Inc.
445 East FM 1382
Suite 3-345
Cedar Hill, TX 75104
Phone: 214-405-3507
Fax: 214-853-5621
Kimschwimmer@rksgrouprealestate.com
www.thelandexperts.net

mailto:Kimschwimmer@rksgrouprealestate.com
http://www.thelandexperts.net/
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From: christopher@buyersmyers.com
To: teresa.morales@tdhca.state.tx.us
Subject: PLEASE HELP AMERICA & TEXAS!
Date: Thursday, October 15, 2015 4:24:34 PM

Dear Ms. Morales,

This is upside down given our domestic situation to spur on the economy. Be proactive and
 look towards the future, please. There ought to be incentives all across our fine Country,
 (regardless of rural &/or heavily populated ares/rich or poor), and to limit those that can
 create jobs is absolutely UN-American. Who cares whether it's 1 mile or 5? Who walks
 nowadays further than 1/4 mile? The thought is preposterous. Making developers hire a
 certain % of future employees within these areas makes more sense for the Our Country to
 create jobs rather than limit them. These incentives ought to be flying off the shelves.

If realtors, developers, investors, et. al. are coming to the table to help the general public for
 housing and jobs, then what AMERICAN in their right mind would be against that?

Someone is making the money and deleting jobs and it's not the thousands of us hard working
 front line folks. Just a thought. I would love to hear a response. 

I am a licensed real estate agent in Region 6 who has been working with a number of MF
 developers to help them locate land that is suitable for projects to be developed through the
 Competitive Multifamily 9% HTC Program and the PAB bond/4% HTC Program for 2016. I
 am writing to provide Public Comments to the proposed 2016 QAP and Multifamily Rules.

I have been advised that the proposed 2016 QAP and Multifamily Rules will require a full
 service grocery and pharmacy to be within a 1 mile radius for a project to score 2 points (1
 point for each mandatory service) as part of the competitive scoring process.

I am requesting that this radius be extended to 1.5 miles. I understand that Rural projects are
 having their required scoring radius extended from 2 to 3 miles and I feel that Urban projects
 have a much more difficult time locating these services within a 1 mile radius, which should
 be extended to a minimum of 1.5 miles this year.

There are generally too many competing retail and commerical land uses within a 1 mile
 radius of full service grocery and pharmacy services, for MF developers to find affordable
 land that is large enough to support a MF project. This is becoming a real problem in many
 areas in Region 6. Furthermore, many communities and Harris County Commissioners
 oppose affordable MF housing which is being proposed in a tight radius around 1 or 2 high
 performing elementary schools. Often, any sites that are within 1 mile of these particular
 services force development that is going to be opposed and ultimately defeated, due to the
 associated impact on one or two school attendance zones.

I believe by extending the Urban radius for these two services to 1.5 miles, land will be less
 expensive and there will be less opportunity for opposition to new and affordable MF housing
 which is badly needed in this area. Since a similar change is being proposed for Rural areas to
 expand the radius from 2 to 3 miles, I am making a request to expand the Urban radius for
 these two services from 1 to 1.5 miles.

mailto:christopher@buyersmyers.com
mailto:teresa.morales@tdhca.state.tx.us


Please see my suggestions for changes to the QAP/Multifamily Rules for 2016 below:

Qualified Allocation Plan

Section 11.9 (c)(9) Competitive HTC Selection Criteria/Proximity to Important Services

Please make the following substitution to this section:" Making developers hire a certain % of
 future employees within these areas makes more sense for the Our Country to create jobs
 rather than limit them. These incentives ought to be flying off the shelves."

Proximity to Important Services. An Application may qualify to receive up to two (2) points
 for being located within a one and a half (1.5) mile radius for Urban Area Developments and
 three (3) mile radius for Developments in a Rural Area of the services listed below. These do
 not need to be in separate facilities to qualify for the points.
(A) Full Service Grocery (1 point);
(B) Pharmacy (1 point).

This is a substitution for the following text:
Proximity to Important Services. An Application may qualify to receive up to two (2) points
 for being located within a one mile radius (two mile radius for Developments in a Rural Area
 of the services listed below. These do not need to be in separate facilities to qualify for the
 points.
(A) Full Service Grocery (1 point);
(B) Pharmacy (1 point).

Subchapter B-Section 10.101 (a)(2)(c) Mandatory Community Assets
I am requesting that Churches be retained as a Mandatory Community Asset. They offer far
 more community support to residents than such items as a civic club and often provide
 daycare, counseling and other important services which affect the residents' quality of life and
 economic stability.

Thank you for your consideration of my Public Comments and suggestions. I strongly
 urgeTDHCA to adopt this change for 2016.

Sincerely,

Christopher Myers
Realtor, CNE
713-446-1100  -  Cell
936-398-6900  -  EFAX

www.buyersmyers.com

Realty Associates
Coldspring, Texas  77331

http://www.buyersmyers.com/
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From: Brewerton, Jen Joyce
To: "Teresa.Morales@tdhca.state.tx.us"
Subject: QAP Comment
Date: Thursday, October 15, 2015 3:29:24 PM

Hi Theresa,

 

After doing the QAP for those years, I really hate to be that person who comes in on the
 deadline.  I am sorry for that.  Here is my comment on the QAP:

 

Section 11.9 Competitive HTC Selection Criteria

 

(b)  Criteria promoting development of high quality housing

 

(2)(B)          Sponsor Characteristics.  Previous Participation Compliance History

 

I recommend deleting this point item for 2 reasons.  First, I believe this will be an
 administrative nightmare for applicants and TDHCA, unless there are administrative tools in
 place by TDHCA.  An applicant and their partners should know, for certain, their Category
 rating well before pre-app self-score is due.  It is not reasonable to ask an applicant to assess
 their own Category standing, given that some compliance history less than 3 years old is not
 captured in CMTS; rather, TDHCA should provide the specific Category to an applicant in
 advance of the pre-app.  Otherwise, there will end up being a ton of appeals.  For an important
 point item like this, it seems reasonable to look at this for 2017, working with TDHCA in
 advance to come up with a tool and cut-off date that works with the cycle.

 

Second, I believe this unfairly provides preference to out of state applicants without
 experience in TDHCA programs, which is the exact opposite of intent for the point item, to
 reward strong developers with a strong TDHCA compliance history.  Speaking from
 experience, developers inexperienced with TDHCA rules often struggle to get ahead of the
 learning curve in the area of compliance, because TDHCA compliance is distinctly different
 from all other states.  I would support a point scoring item that provides preference to
 applicants who have a TDHCA compliance history, and are Category 1, but not an applicant
 who simply has no history. Of important note:  It is not reasonable to use the out-of-state
 compliance history for a point item.  As I said, TDHCA is unique in the complexity of its
 compliance systems and policies, so a positive compliance history in another state is not equal
 in meaning to Category 1 of an experienced developer in Texas.

 

mailto:jen.brewerton@dominiuminc.com
mailto:Teresa.Morales@tdhca.state.tx.us


Thank you,

 

Jen Joyce Brewerton

Director of Compliance and Asset Management

Asset Management
Dominium

2905 Northwest Blvd. Suite 150 Plymouth, MN 55441

Direct Phone 763-354-5518 Cell Phone 512-797-0799

DominiumApartments.com

 

 This email has been scanned for email related threats and delivered safely by Mimecast.
For more information please visit http://www.mimecast.com

x-apple-data-detectors://1/0
tel:763-354-5518
tel:512-797-0799
http://dominiumapartments.com/
http://www.mimecast.com/


 
 
 
 
 
 
 

(47) Jessica Perez, Capstone Management 
 
 
 
 
 
 
 
 
 
 
 
 



From: Jessica Perez
To: teresa.morales@tdhca.state.tx.us
Subject: Public Comment for 2016 QAP and Multifamily Rules
Date: Thursday, October 15, 2015 3:09:56 PM
Importance: High

Dear TDHCA and Members of the Board,

 

On behalf of Capstone Real Estate Services, we would like to submit recommendation for
 modification to the 2016 Qualified Allocation Plan (QAP) that is currently subject to public
 comment.  Capstone Real Estate Services manages over 100 Affordable Developments and
 works with several owners with large portfolios throughout the state of Texas.  We strive to
 meet the needs of our clients while maintaining compliance with the state and federal
 regulations.  We ask that you take the following recommendation into consideration as we
 feel it would affect several if not all owners in the state of Texas. 

 

Qualified Allocation Plan

 

Section 11.9 Competitive HTC Selection Criteria

 

(b) Criteria promoting development of high quality housing

 

(2)(B) Sponsor Characteristics. Previous Participation Compliance History

Although the Previous Participation Rules in Chapter 1, Subchapter C, Section 1.301 clearly
 stipulates the categories that different types of portfolios would fall into regarding their
 previous participation history, we feel that this particular change would prohibit several
 portfolios from being able to receive this additional point due to issues that are uncorrectable. 
 For example, if a tenant does not sign the Tenant’s Rights and Resource Guide and the tenant
 passes away, the property would not be able to correct the issue, and the issue would remain
 uncorrectable for 3 years.  This one instance would automatically put any portfolio size,
 small, medium, large, and extra-large in a Category 2.  We request that TDHCA repeal this
 section of the rule and look into modifying it and bringing it back for the 2017 round.  If this
 section remains in the 2016 QAP, we ask that Category 2 be removed from the list in this
 section, meaning that the portfolio could be a Category 1 or 2 and still receive the additional
 point.  In addition, we request that the point category be tied to an applicant’s previous
 participation history beginning on the start of the 2016 award round.  Any outstanding non-
compliance that occurred before the start of the 2016 round would not be considered for
 Category placement. 

mailto:Jessica.Perez@capstonemanagement.com
mailto:teresa.morales@tdhca.state.tx.us


 

We recommend the following language to be added:

 

(B) Previous Participation Compliance History. The portfolio of the Applicant does not have
 compliance history of a category 2, 3 or 4 as determined in accordance with 10TAC §1.301,
 related to Previous Participation.  This point category will be applicable to any events of
 noncompliance that are uncorrected or events of noncompliance that were not corrected
 during the corrective action period  for the Applicant’s previous participation history as of
 March 1, 2016. (1 point)               

      

We thank you for your time and consideration of these recommendations. 

 

Jessica Perez, HCCP, COS

Tax Credit Compliance Manager

 

Capstone Real Estate Services, Inc. | 210 Barton Springs Road, Ste 300 | Austin, TX 78704

512-646-6700 office | 512-646-6744 direct | 512-646-6798 fax

jessica.perez@capstonemanagement.com | www.capstonemanagement.com

 

mailto:jessica.perez@capstonemanagement.com
http://www.capstonemanagement.com/
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From: Tracey Fine
To: Teresa Morales
Cc: Tom Gouris (tom.gouris@tdhca.state.tx.us); Eric Walker
Subject: Public comment regarding interpretation of HB 3311
Date: Thursday, October 15, 2015 3:08:21 PM

Teresa,

First of all, thank you for all your hard work and patience listening to the development
 community.  I know I submitted a lengthy letter on why HB3311 should not apply to At-Risk
 set-aside yesterday as part of my public comments.  I had a chance today to spend time
 reviewing Texas Code 2706.111 and I think it provides further support for the case.  Please
 include as additional public comment.

 

 

Reasons to Exempt At-Risk to the formula creating an Elderly Development cap in HB 3311:

 

1. Texas Code 2706.111 (d-1) “ In allocating low income housing tax credit commitments
 under Subchapter DD, the department shall, before applying the regional allocation formula
 prescribed by Section 2306.1115, set aside for at-risk developments, as defined by Section
 2306.6702, not less than the minimum amount of housing tax credits required under Section
 2306.6714.”

 

The formula in HB 3311 applies a limit to Sub-regional allocations.  Since tax credits for At-
Risk are allocated and committed before the department applies the regional allocation
 formula, it should be exempt from any Elderly cap implemented under sub-regional
 allocations.  

 

http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.2306.htm

 

2.  The HB 33111 Bill Analysis by both Community Affairs and IGR states the intent of the
 bill is to “add parity to the application process to help ensure

that seniors are provided access to affordable housing resources.”  If the formula creating an
 Elderly tax credit cap was applied to the At-Risk set-aside, it would have the exact opposite
 effect of the bill’s intent by significantly reducing the dedicated Senior tax credits.

 

http://www.capitol.state.tx.us/BillLookup/Text.aspx?LegSess=84R&Bill=HB3311

mailto:TFine@nationalchurchresidences.org
mailto:teresa.morales@tdhca.state.tx.us
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mailto:EWalker@nationalchurchresidences.org
http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.2306.htm
http://www.capitol.state.tx.us/BillLookup/Text.aspx?LegSess=84R&Bill=HB3311


 

 

Tracey Fine

Project Leader, Southwest Region

Affordable Housing Development

National Church Residences

Office Location: Austin, Texas

Cell: 773.860.5747

tfine@nationalchurchresidences.org

www.nationalchurchresidences.org
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2335 North Bank Drive    Columbus, Ohio 43220    Phone: 800.388.2151   Fax: 614.451.0351    www.nationalchurchresidences.org 

	Mr.	Tim	Irvine			 	 	 	 	 	 	
Executive	Director		
Texas	Department	of	Housing	and	Community	Affairs	
	
Re:	Interpretation	of	HB	3311			
	
Dear	Mr.	Irvine,	
	
National	Church	Residences	believes	HB	3311	has	been	misinterpreted	by	TDHCA	in	the	2016	Draft	QAP	
for	Texas’	LIHTC	program.		The	intent	of	HB	3311	was	to	give	point	parity	to	Elderly	Developments	as	
these	applications	previously	had	a	competitive	disadvantage	compared	to	General	Population	
Developments.		As	stated	in	the	Committee	Report	/	Bill	Analysis	on	Urban	Affairs	and	IGR,	the	bill	
“C.S.H.B.3311	seeks	to	add	parity	to	the	application	process	to	help	ensure	that	seniors	are	provided	access	
to	affordable	housing	resources.”		
	
The	original	bill,	as	introduced,	proposed	only	point	parity	for	Seniors.		It	is	generally	accepted	that	
building	new	Low	Income	Elderly	Developments	are	more	palatable	to	communities	compared	Low	
Income	Family	Developments.			As	a	result,	the	community	raised	concerns	that	point	parity	alone	could	
contribute	to	an	unbalanced	number	of	Elderly	Development	applications	for	new	units	compared	to	
General	Population	applications	for	new	units.		The	bill	was	then	amended	to	include	an	allocation	cap	
to	urban	Elderly	developments	to	ensure	Family	developments	would	get	done.	However,	in	At‐risk,	the	
properties	already	exist	so	the	same	NIMBY	issues	are	not	present	to	sway	developers	to	pick	Elderly	
over	Family.	
	
The	intent	of	HB	3311	was	not	to	be	implemented	in	the	Preservation	or	At‐Risk	set	aside	for	the	
following	reasons:	
	

 At‐Risk	set	aside	is	NOT	subject	to	sub‐regional	pool	caps	and	thus	is	NOT	subject	to	the	Elderly	
sub‐regional	cap;	

 At‐Risk	developments	do	NOT	increase	the	number	of	new	low‐income	elderly	units	created;	
 HB	3311	does	NOT	specify	that	the	cap	is	to	be	applied	to	the	At‐Risk	Set	Aside;		
 At‐Risk	Elderly	and	At‐Risk	General	population	developments	have	equal	scoring	so	there	is	no	

extra	incentive	to	preserve	Elderly	over	Family;	and	
 By	splitting	the	limited	amount	of	funding	under	the	formula,	the	State	would	be	implementing	

the	exact	opposite	of	its	intention	of	“ensure[ing]	that	seniors	are	provided	access	to	affordable	
housing	resources.”	

	
At‐Risk	competing	against	New	Construction‐	unequal		
Having	At‐Risk	compete	against	New	Construction	does	not	work.		Since	New	Construction	applications	
in	Sub‐regions	score	on	average	2.5‐3	points	HIGHER,	it	is	unlikely	At‐risk	would	have	a	higher	score	
than	New	Construction	and	would	thus	go	unfunded.		
	
2015	Awards	and	Scoring		
Average	At‐Risk	Score	w	Award	 160	
Average	At‐Risk	Elderly	w	Award	 159	
Average	Urban	(region	3,6,9,7)	w	Award	 163	
Average	Urban	Elderly	(region	3,6,9,7)	w	Award	 161.5	
	
Furthermore,	under	Award	Methodology	in	the	QAP,	the	At‐Risk	set‐aside	is	a	higher	priority	than	the	
Sub‐regions	and	thus	should	have	priority	should	a	cap	be	implemented.		Specifically	stated	on	page	10	
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October	14,	2015	
	
Ms.	Teresa	Morales		 	 	 	 	 	 	 	
Interim	Multifamily	Director		
Texas	Department	of	Housing	and	Community	Affairs	
	
Re:	Public	Comment	for	2016	QAP	and	Rules			
	
Dear	Teresa,	
Thank	you	for	the	opportunity	to	present	recommendations	for	the	2016	draft	Qualified	Allocation	
Plan	(QAP).		Included	below	are	recommendations	on	behalf	of	National	Church	Residences.		
	
2016	Qualified	Allocation	Plan	

	
1. HTC	Allocation	Process	–	(3)	Award	Recommendation	Methodology	/	HB	3311	

Please	see	separate	letter	outlining	our	concerns	about	how	TDHCA	will	implement	this	bill.		
	

2. Opportunity	Index	–	Raise	the	Poverty	Rate	to	20%	
We	encourage	TDHCA	to	raise	the	poverty	rate	from	a	threshold	of	15%	to	20%.		This	small	
change	will	add	227	or	4.3%	(out	of	5,263)	additional	census	tracts	to	“High	Opportunity”.				
	
In	addition,	in	an	article	published	by	HUD	on	neighborhoods	and	poverty	rates	states	“that	the	
independent	impacts	of	neighborhood	poverty	rates	in	encouraging	negative	outcomes	for	
individuals	like	crime,	school	leaving,	and	duration	of	poverty	spells	appear	to	be	nil	unless	the	
neighborhood	exceeds	about	20	percent	poverty”	
http://www.huduser.gov/portal/periodicals/em/winter11/highlight2.html	
	
Not	only	will	several	very	worthwhile	communities	benefit	from	this	change,	TDHCA	can	
further	enhance	their	goals	of	awarding	projects	considered	high	opportunity	in	high	
performing	schools	for	the	following	reasons:	
 This	would	allow	a	larger	group	of	census	tracts	to	be	able	to	score	on	high	opportunity	

thus	promoting	further	de‐concentration	of	awards;	
 This	would	better	allow	projects	in	very	desirable	and	high‐income	communities	with	

highly	rated	schools	to	be	more	competitive;		
 Projects	would	still	be	required	to	be	in	the	1st	or	2nd	Income	Census	tract	in	Urban	areas	

–	areas	already	considered	“high	opportunity”;	
 Would	allow	more	desirable	sites	that	are	closer	to	services	and	town	centers	in	rural	

areas	to	be	more	competitive	;	
 This	change	helps	alleviate	the	issue	that	Residents	living	in	preservation	properties	are	

part	of	the	poverty	rate,	and	making	their	own	communities	uncompetitive.		
	

3. Aging	in	Place	
We	are	very	pleased	that	staff	recognizes	the	importance	of	services	at	senior	properties.		
However,	as	I	spoke	at	the	Board	meeting	on	9/11/2015,	requiring	100%	of	the	units	to	be	
mobility	accessible	is	unnecessary	and	does	not	support	the	target	population.		Seniors	prefer	
to	live	in	a	standard	unit	and	find	a	100%	mobility	campus	stigmatizing	and	institutional.			To	
effectively	implement	TDHCA’s	goals	of	Aging	in	Place,	we	recommend	the	following:	
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(A) In	addition	to	meeting	all	of	the	accessibility	and	design	standards	under	Section	504	of	
the	Rehabilitation	Act	and	the	2010	ADA	Standards	(with	the	exceptions	listed	in	
“Nondiscrimination	on	the	Basis	of	Disability	in	Federally	Assisted	Programs	and	
Activities”),	the	Applicant	will	include	(1	point):	

a. “Walk‐in”	showers	of	at	least	30”	x	60”	in	at	least	50%	of	all	residential	bathrooms;		
b. Chair	height	(17	–	19”)	toilets	in	all	bathrooms;		
c. A	continuous	handrail	on	at	least	one	side	of	all	interior	corridors	in	excess	of	five	

feet	in	length;	and	
d. 100%	of	units	include	blocking	in	showers/tubs	to	allow	for	grab	bars	at	a	later	

date	to	adapt	the	unit	if	needed/requested	in	the	future.		
(B) The	property	will	employ	a	full‐time	resident	services	coordinator	on	site	for	the	duration	

of	the	Compliance	Period.		If	elected	under	this	subparagraph,	points	for	service	
coordinator	cannot	be	elected	under	subsection	(c)(3)	of	this	section	(related	to	Tenant	
Services).		For	purposes	of	this	provision,	full‐time	is	defined	as	follows	(2	points):	
i. A	minimum	of	16	hours	per	week	for	Developments	of	80	units	or	less;	or	
ii. A	minimum	of	32	hours	per	week	for	Developments		of		81	+units.		

	
4. Aging	in	Place	–	Point	Parity	

Again,	we	are	thrilled	that	TDHCA	recognizes	that	housing	seniors	requires	different	services	
and	amenities	than	general	population	projects.		Under	the	current	QAP,	Aging	In	Place	is	3	
points	while	Educational	Excellence	is	5	points.		As	a	result,	there	is	not	point	parity	for	Elderly	
developments	as	required	under	HB	3311.		In	order	to	comply	with	HB	3311	and	encourage	
saving	precious	high	performing	school	sites	for	family	projects,	we	ask	that	these	two	
categories	remain	equal	in	scoring.		
	

5. Aging	in	Place	for	Supportive	Housing	for	Households	without	Children		
We	recommend	that	Supportive	Housing	comprised	of	100%	1	bedroom	and	efficiency	units	
serving	single	adults	or	households	without	children	be	allowed	to	score	under	Aging	in	Place	in	
lieu	of	Educational	Excellence.		Single	adults/Households	without	children	do	not	house	school‐
age	children	and	schools	are	not	a	resource	for	this	very	vulnerable	population.	
	
At	National	Church	Residences,	we	either	own	and/or	manage	approximately	700	units	of	
Supportive	Housing	specifically	with	an	emphasis	on	homeless,	at‐risk	and	disabled	individuals	
living	single.		Our	average	age	is	51	and	76%	of	our	residents	have	a	disability.	Incentivizing		
Supportive	Housing	for	single	adults	to	be	coupled	with	services	and	accessible	design	features	
would	be	a	tremendous	resource	in	serving	this	vulnerable	population.	
	
Recommended	language:	
(8)	Aging	in	Place.	(§2306.6725(d)(2)	An	Application	for	an	Elderly	Development	and	Supportive	
Housing	that	serves	households	without	children	(100%	1	bedroom	and/or	studios)	may	qualify	to	
receive	up	to	three	(3)	points	under	this	paragraph	only	if	no	points	are	elected	under	subsection	
(c)(5)	of	this	section	(related	to	Educational	Excellence).	
	
**Note	–Per	Housing	Authority	administration,	a	1	bedroom	serves	up	to	2	adults	of	the	same	
generation.		A	2	person	household	with	1	adult	and	1	child	under	age	18	would	require	a	2	
bedroom	unit.		
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6. Criteria promoting the efficient use of limited resources and applicant accountability / Cost	of	
Development	per	Square	Foot.		
	
A. TDHCA	recognizes	that	high	cost	developments	including	Elderly	Developments	with	

elevators	are	more	costly	for	new	construction.		Extra	expenses	that	are	categorized	as	
High	Cost	in	new	construction	also	raise	costs	in	Preservation	developments	and	thus,	
need	to	be	recognized	as	high	cost	developments.			In	order	to	appropriately	make	critical	
repairs	for	an	elevator	building,	update	and	improve	ADA	compliance,		include	design	
features	for	Aging	In	Place,	improve	green	and	sustainable	features	among	other	repairs,	
$/SF	must	be	increased,	particularly	since	this	includes	acquisition	costs.		This	is	especially	
critical	for	Elderly	properties	where	100%	of	the	units	are	small	and	the	$/SF	is	based	only	
on	rentable	area.		We	propose	the	following	language:	

	
(e)(E)(ii)	Applications	proposing	Adaptive	Reuse	or	Rehabilitation:		
Twelve	(12)	points	for	Applications	which	include	Hard	Costs	plus	acquisition	costs	included	
in	Eligible	Basis	that	are	less	than	$130	per	square	foot,		if	the	development	is	considered	a	
High		Cost	Development	or	located	in	an	Urban	Area,	and	that	qualify	for	5	or	7	points	under	
subsection	(c)(4)	of	this	section,	related	to	Opportunity	Index;	or	

	
B. $/SF	limitations	have	not	increased	since	2013.		While	we	understand	TDHCA’s	desire	to	

award	credits	to	the	maximum	number	of	developments,	construction	and	labor	costs	have	
rapidly	inflated	8‐12%	annually	during	this	time	period.		The	$/SF	limitation	unfairly	hurts	
Elderly	and	Supportive	Housing	serving	single	individuals	(100%	studios	and	1	br	units)	
because	the	bulk	of	costs	are	in	the	kitchen	and	bathrooms	so	these	costs	cannot	be	spread	
over	larger	size	units	as	in	family	developments.		Projects	serving	these	vulnerable	
individuals	are	limited	to	$50,000‐$65,000	a	unit	for	an	elevator	building	or	$100/sf	
(including	extra	50	feet	per	unit	for	S.H.).		This	is	especially	unrealistic	for	an	elevator	
building	in	urban	areas	like	Austin.		
	
In	addition,	this	incentive	encourages	lessor	quality	materials	along	with	forgoing	green	
and	sustainability	standards.		These	lower	quality	materials	also	result	in	higher	
maintenance	and	utility	costs	which	ultimately	get	passed	to	residents	in	the	form	of	rental	
increases.		We	request	TDHCA	increase	all	$/SF	limitations	by	15%	to	account	for	actual	
hard	cost	increases	and	inflation	since	2013.	
	

7. Underserved	Area	(F)	
	
We	appreciate	the	addition	of	recognizing	the	importance	of	new	job	opportunities.		However,	
a	significant	amount	of	job	growth	in	higher	wage	jobs	occur	in	leased	office	space	and	not	a	
“constructed	new	facility”.		We	recommend	adding	in	a	company	that	has	leased	new	and/or	
additional	office	space	to	account	for	this	white	collar	and	high	wage	job	growth.			
	
	
Recommended	language:	
(E)Within	5	miles	of	a	new	business	that	in	the	past	two	years	has	constructed	a	new	facility	or	
leased	new	(and	or	additional)	office	space	and	undergone	initial	hiring	of	its	workforce…	
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8. Sponsor	Characteristics	–	Previous	Participation	Compliance	History		
National	Church	Residences	does	not	support	the	addition	of	1	point	for	Category	1	under	
Pervious	Participation	Compliance	History.		There	are	numerous	instances	when	a	non‐
compliance	issue	cannot	be	cleared	because	the	remedy	is	completely	out	of	the	Owner’s	
hands.		In	addition,	corrective	actions	are	beholden	to	TDHCA’s	response	time,	which	in	our	
experience,	has	taken	several	months.		These	citings	do	not	translate	into	poor	owners	and	
managers	and	many	quality	developers	and	owners	are	being	unfairly	penalized	by	not	being	
able	to	capture	this	additional	point.			
	

9. Opportunity	Index‐	Rural	
We	are	pleased	that	TDHCA	recognizes	the	need	to	couple	Elderly	Developments	with	services	
in	lieu	of	schools.			Below	is	guidance	on	what	we	recommend	for	“access	to	services	specific	to	
a	senior	population”:	
 Free	or	donation	based	hot	meal	service	for	a	minimum	of	once	daily	5	days	a	week	(either	

delivered	on	site	or	offered	off‐site);	
 Access	to	primary	health	care	including	partnerships	for	on‐site	services,	urgent	care	clinics	

that	accepts	Medicaid/Medicare,	Primary	care	doctors	offices	that	accept	Medicaid/	
Medicare,	ERs	and	Hospitals;	or	

 Other	senior	appropriate	services	as	evidenced	by	the	applicant.	
	
2016	Underwriting	Rules	
	

10. Mandatory	Development	Amenities		
	
We	recommend	that	central	air	not	be	required	for	acquisition/rehabilitation	properties	for	
all	one‐bedroom	and	efficiency	units	that	do	not	currently	have	this	feature	and	operate	
with	PTACs		for	the	following	reasons:	
	

 A	PTAC	unit	is	sufficient	to	adequately	and	comfortably	heat	/	cool	and	can	be	
adapted	successfully	for	both	efficiency	and	one‐bedroom	units.		

 The	cost	to	replace	a	PTAC	system	with	central	air	is	cost	prohibitive	in	an	existing	
project.	For	example,	on	National	Church	Residences’	Prairie	Village	in	El	Campo,	
Texas	(a	38‐unit	acq/rehab),	the	cost	to	replace	the	existing	PTACs	with	high	
efficiency	PTACs	would	have	been	$85,000	versus	installing	central	air	at	$290,000.	
The	project	could	have	saved	$163,685	($4,307/unit)	by	using	high	efficiency	
PTACs.	These	funds	could	have	been	spent	more	effectively	and	had	greater	impact	
elsewhere.	

 The	QAP’s	$/SF	point	advantage	that	restricts	the	amount	of	hard	costs	makes	it	
difficult	to	add	this	cost	into	the	budget	while	remaining	competitive.		Adding	this	
cost	will	require	eliminating	other	critical	scope.	

 PTACs	are	much	less	expensive	as	it	relates	to	long‐term	maintenance	costs.	A	non‐
certified	technician	can	maintain	a	PTAC,	while	split	system	maintenance	requires	a	
certified	technician,	further	increasing	the	operating	expenses	of	the	project.		
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Proposed	Language:	
	
(L)All	Units	must	have	central	heating	and	air‐conditioning	(Packaged	Terminal	Air	
Conditioners	meet	this	requirement	for	SRO,	Efficiency	Units	AND	Rehabilitation	developments	
consisting	of	efficiency	and	one	bedroom	units	that	currently	have	PTACs	only);	
	
Note:	We	recommend	a	PTAC	with	an	EER	11.5	rating.		
	

11. Undesirable	Neighborhood	Characteristics	–	Schools	
Please	remove	from	threshold	the	requirement	that	elementary,	middle	and	high	schools	
must	achieve	the	Met	Standard	rating	of	the	Texas	Education	Agency.			This	additional	
barrier	ensures	that	no	new	quality	affordable	housing	is	constructed	in	gentrifying	urban	
areas.	Furthermore,	this	rule	does	not	take	into	account	Supportive	Housing	developments	
for	individuals	(100%	studio	and	1	bedroom)	that	only	lease	to	adults,	who	have	no	need	or	
use	for	a	higher	performing	school.		At	the	very	least,	the	Elderly	exclusion	should	be	for	
ALL	Elderly	Developments,	not	just	“limitation”	as	all	Elderly	Developments	are	designed	
and	intend	to	serve	Elderly	who	do	not	use	primary	schools.		
	

12. Mandatory	Community	Services	and	Other	Assets.	
We	recommend	amending	item	(X),	On‐site	Service	Coordinator	under	Tenant	Supportive	
Services	to	be	consistent	with	the	Aging‐in‐Place	language	so	that	smaller	developments	can	
effectively	implement	this	expensive,	yet	extremely	important	service.	
	
We	recommend	TDHCA	amend	item	(X)	“a	full‐time	resident	services	coordinator	with	a	
dedicated	office	space	at	the	development”	to:	
		

 (X)	An	on‐site	resident	services	coordinator	at	the	development	that	works	a	minimum	
of	16	hours	per	week	for	developments	of	80	units	or	less	and	a	minimum	of	32	hours	
for	developments	81	units	or	more.		
	

13. Neighborhood	Scout		
Please	remove	the	use	of	Neighborhood	Scout	as	a	crime	index.	This	tool	does	not	
accurately	portray	crime	and	safety	in	neighborhoods.		As	a	result,	excellent	and	desirable	
sites	will	be	eliminated.		TDHCA	ended	the	requirement	to	use	this	website	after	noting	
problems	with	the	site’s	data	collection	prior	to	the	2015	QAP.		Recommended	language:	

(ii)		The	Development	Site	is	located	in	a	census	tract	or	within	1000	feet	of	a	census	tract	in	an	
Urban	Area	and	 the	rate	of	Part	 I	violent	crimes	 for	 the	police	beat	as	reported	by	 the	 local	
police	 department	 is	 greater	 than	 18	 per	 1,000	 persons	 (annually)	 or	 as	 reported	 on	
neighborhoodscout.com.	
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October 14, 2015 
 
Ms. Teresa Morales 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, TX 78701 
 

RE:  2016 QAP/MF Rule Comments 
 
Dear Teresa: 
 
Please accept the following public comment from DMA Development Company, LLC. 
 
Opportunity Index 
 
DMA strongly supports the addition of the new point category for development sites located in 
the second quartile with exceptionally well performing schools.  We believe that second quartile 
sites provide equal opportunity as compared with first quartile sites, especially when the schools 
are exceptional. 
 
Underserved Area 
 
DMA strongly supports the addition of above average population growth and new job creation to 
this category.  With regard to the job growth category, we encourage TDHCA staff to consider 
the reference tool that we submitted in our previous written comments.  
http://onthemap.ces.census.gov/    
 
Aging In Place 
 
DMA strongly supports the following replacement language in lieu of the language in the 
published rules.  This is based on the rationale that many senior residents are not in wheelchairs 
so the requirement for 100% of the units to be fully accessible does not best serve the target 
population.  Additionally, constructing a development with 100% accessible units is cost 
prohibitive and may be very difficult to market because fully accessible unit have an institutional 
feel.  Our proposed language also provides some scaling in terms of how many supportive service 
staff hours are needed at properties based on the size of the property. 
 
Our suggested language is:  
 
An Application for an Elderly Development may qualify to receive up to five (5) points under this 
paragraph only if no points are elected under subsection (c)(5) of this section (related to 
Educational Excellence).  
 
(A)  In addition to meeting all of the accessibility and design standards under Section 504 of 
the Rehabilitation Act and the 2010 ADA Standards (with the exceptions listed in 
“Nondiscrimination on the Basis of Disability in Federally Assisted Programs and Activities”), 
the Applicant will include: (3 points) 

http://cp.mcafee.com/d/avndxMA93gOrhopd7bP1EVjv76XCQQkn3hOYCUqen3qqabxEVupspodFEEK6zBVdMQsL6QQkhRTPhOyeudEiS6GwF1nlRJxbWsKrglRtroi-DbCNOp1Zd1Z_HYOqenDTD1TnKnjpjhUsqenQknbYJt6OaaJNOvaxVZicHs3jq9JcTvC6nCjhO-My--rKr01RxcDWKHtrWtrUkrFN6FD3tdffBUaFebtFJN-vx-QVsSyOUYyUqejobZ8Qg2YqGCy09u01BFEw0sg2NJeVLvsgd_h4
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a. “Walk-in” showers of at least 30” x 60” in at least 50% of all residential bathrooms;  
b. 100% of units include blocking in showers/tubs to allow for grab bars at a later date if 
requested as a reasonable accommodation; 
c. Chair height (17 – 19”) toilets in all bathrooms; and  
d. A continuous handrail on at least one side of all interior corridors in excess of five feet in 
length. 
(B) The property will employ a full-time resident services coordinator on site for the duration 
of the Compliance Period.  If elected under this subparagraph, points for service coordinator 
cannot be elected under subsection (c)(3) of this section (related to Tenant Services).  For 
purposes of this provision, full-time is defined as follows (2 point): 
i. A minimum of 16 hours per week for Developments of 80 units or less;  
ii. A minimum of 24 hours per week for Developments of 81 to 120 units; and 
iii. A minimum of 32 hours per week for Developments in excess of 121 Units.   
 
Sponsor Characteristics, Previous Participation  
 
DMA requests that the ability to receive 1 extra point for a positive compliance history be 
available for Category 1 and Category 2 portfolios.  For those developers with extra-large 
portfolios, the standard for Category 1, which requires not a single issue of non-compliance not 
corrected within the corrective action period, is almost impossible to achieve, especially given 
that TDHCA’s compliance staff often does not review the corrective action within the corrective 
action period. 
 
At-Risk Set-Aside/Elderly Developments 
 
DMA is very concerned that TDHCA is taking the position that elderly developments funded 
under the at-risk set-aside would count toward the new senior formula created by House Bill 
3311. While the “at risk” set-aside is a valuable tool, for the most part, it does not create any new 
units, which is why it was to be exempt from the overall senior parity formulas created for new 
construction units.   
 
HB 3311 was initially proposed as a bill to obtain parity for senior communities by requiring 
TDHCA to level the playing field for senior developments which were at a 3 to 5 point scoring 
disadvantage under the 2014 and 2015 QAPs.  During negotiations on this bill, it was discussed 
that in the larger regions it was important to ensure parity among new development in the four 
large allocation areas so that the balance did not tilt in favor of EITHER family or senior housing, 
but instead was reflective of the need (demand versus supply) in those geographical areas. When 
the statute was drafted, the intent was to apply the formula only to the urban subregions in 
Regions 3, 6, 7 and 9, not to the At Risk Set-aside which is funded before the regional allocation 
is funded. The formula does not reflect the need of persons (senior or family) already housed in 
affordable units which may or may not be eligible for prepayment and in need of rehab. The need 
part of the formula reflects UNSERVED households and the formation of the Statute follows the 
same logic that was developed several years ago to allow “at risk” properties to compete among 
themselves, giving those applicants some scoring assurance that they would not be impacted by 
the scoring anomalies of their respective regions. If we were truly going to apply the formula to 
the “at risk” setaside, we would have to factor in both elderly and family developments. Whether 
the language reads “at least” or “not more than” does not impact the fact that the concept was one 
of parity – not one to restrict senior housing!  
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Based on the foregoing, we strongly encourage TDHCA to strike the sentence stricken below: 
 
(C) Initial Application Selection in Each Sub‐Region (Step 3). The highest scoring Applications 
within each of the 26 sub‐regions will then be selected provided there are sufficient funds within 
the sub‐region to fully award the Application. Applications electing the At‐Risk or USDA Set‐
Asides will not be eligible to receive an award from funds made generally available within each 
of the sub‐regions. In Urban Uniform State Service Regions containing a county with a 
population that exceeds one million, the Board may not allocate more than the maximum 
percentage of credits available for Elderly Developments, unless there are no other qualified 
Applications in the subregion. This includes any Applications awarded under subparagraph (B) 
of this paragraph.  The Department will, for each such Urban subregion, calculate the maximum 
percentage in accordance with Texas Government Code, §2306.6711(h). These calculations will 
be published by the Department in the Site Demographics Characteristics Report 
(§2306.6711(h)). 
 
 
Please do not hesitate to contact me with any questions about these comments.  I can be reached 
at 512-328-3232 ext. 4504. 
 
Sincerely, 
 
DMA DEVELOPMENT COMPANY, LLC 

 
Diana McIver  
President 
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October 15, 2015 
 
 
Mr. Tim Irvine 
Ms. Marni Holloway 
Texas Department of Housing and Community Affairs 
Attention: Multifamily Finance 
221 E. 11th  Street 
Austin, Texas 78701 
 
Dear Tim and Marni: 
 
The Texas Association of Community Development Corporations appreciates the 
opportunity to address some of our members’ concerns regarding the 2016 Draft 
Rules.   We are especially appreciative of the Department’s availability to our 
organization and willingness to work with us and all other stakeholders. 
 
Multi-Family Rules: 
10.901 Application Fee: TACDC members are opposed of changing the language 
regarding the Application Fee for nonprofit organizations from “will receive a 
discount of 10% ” to “may be eligible to receive a discount of 10%”.  We feel the 
language should remain as previously stated in the rules to provide a small, but 
meaningful incentive to nonprofit developers. 
 
10.101 Site and Development Requirements and Restrictions- Use of 
Neighborhoodscout.com 
TACDC members are uncomfortable with the agency’s requirement to use 
neighborhoodscout.com to determine crime rate and statistics within the same 
census tract or within 1,000 feet of the proposed development site.   
 
Our concerns are twofold:  First as proprietary software, we are unsure how the 
website owners collect, analyze, and report data across a city.  Second, a few of our 
members have tried to replicate and reconcile the data reported in 
neighborhoodscout.com with publically available data from their police department 
and they were unable to do so.  In some instances, the rates of violent crime have 
been misreported to a large degree and in other cases when comparing crime rates 
across different neighborhoods, neighborhoodscout will report that one 
neighborhood has more violent crime compared to another when the police data 
says just the opposite.  TACDC members suggest the agency not rely on this 
website for purposes of TDHCA’s multifamily programs.  
 
10.101 Undesirable Neighborhood Characteristics – Schools 
TACDC members support National Church Residences request to remove from 
threshold the requirement that elementary, middle and high schools must achieve 
the Met Standard rating of the Texas Education Agency.   This additional barrier 
ensures that no new quality affordable housing is constructed in gentrifying urban 
areas. Furthermore, this shortsighted rule does not take into account Supportive 
Housing developments for individuals (100% studio and 1 bedroom) that only lease 
to adults, who have no need or use for a higher performing school.  At the very 
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least, the Elderly exclusion should be for ALL Elderly Developments, not just 
“limitation” as all Elderly Developments are designed and intend to serve Elderly 
who do not use primary schools.   
 
Qualified Allocation Plan: 
11.9 Aging in Place. (§2306.6725(d)(2), TACDC members are pleased to see the 
inclusion of points for hiring an onsite service coordinator.  However, our members 
have a concern that the effectiveness of the service coordinator will be diminished if 
the person is part of the property management team.  TACDC members request 
clarification that the person is a dedicated service coordinator and is not part of the 
property management team to help ensure the effectiveness of the service 
coordinator. 
 
11.9 Concerted Revitalization Plan: TACDC supports the comments of Houston 
LISC regarding this section and generally concurs in the proposed revisions to 
Subsection (i) (I-III).  These dictate that the concerted revitalization plan must have 
been adopted by the municipality or county in which the site is located, that the 
problems identified in the plan be identified via a public process, and what problems 
and elements generally should be considered in the plan. 
 
Like Houston LISC, TACDC does not support the requirements of Subsection (i) 
(IV) that the funding for implementation of the plan be such that the problems 
identified in the plan be solved prior to the Development being placed in service.  
As proposed, this requirement would mean that investment in affordable housing 
would come very near the end of the revitalization process and not before.  While 
we would concur that investment in affordable housing should not necessarily occur 
at the beginning of the revitalization process moving it to the end (1) negates the 
positive impact affordable housing development can have on an area that is on a 
positive revitalization trajectory and (2) may make impractical the purchase of the 
land for an affordable housing development project due to rising land costs in an 
area that is at the end of its redevelopment cycle. 
 
We believe the language used in the most recent QAP (2015) is more appropriate.  
This language dictates that “the community revitalization plan must already be in 
place” and that “funding and activity under the plan has already commenced”. 
 
We would therefore propose that Subsection (IV) be revised to read as follows: 
 
(IV) The adopted plan must have sufficient, documented and committed funding, to 
the extent allowed by law or ordinance, to accomplish its purposes on its established 
timeline.  This funding must have been flowing in accordance with the plan, such 
that the problems identified within the plan can reasonably be expected to be 
mitigated within a period of time commensurate with the plan’s timeline prior to or 
after the Development has been placed in service. 
 
Asset Management Rules: 
Similarly to our concerns under 11.9(b)(2) regarding Sponsor Characteristics, 
TACDC members are concerned that 10.406(d) under the Asset Management Rules 
may encourage the removal of participating nonprofit organizations from the 
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development ownership structure without cause and beyond the legislative intent of 
HB3567 regarding changes to the Right of First Refusal when selling properties.  
We encourage staff to look at additional safeguards to protect the ownership interest 
of nonprofits materially participating in joint ownership agreements. 
 
Thank you for considering our concerns with the 2015 Draft Rules and our members 
will work with staff during the public comment period to suggest improvements to 
the final rules. 
 
Best regards, 
 
 
Matt Hull 
Executive Director 
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September	  30th,	  2015	  
	  
Texas	  Department	  of	  Housing	  and	  Community	  Affairs	  
Attn:	  Teresa	  Morales	  
P.O.	  Box	  13941	  
Austin,	  Texas	  78711-‐3941	  

	  
Re:	  	  811	  Points,	  QAP	  Section:	  Tenant	  Populations	  with	  Special	  Housing	  Needs	  
	  
Dear	  Ms.	  Morales,	  
	  
My	  name	  is	  Kyndel	  Bennett,	  and	  I	  am	  a	  developer	  with	  Cayetano	  Housing.	  	  My	  company	  is	  
fairly	  new	  to	  this	  program,	  and	  we	  have	  competed	  for	  the	  last	  three	  seasons,	  winning	  rural	  
allocations	  in	  two	  of	  the	  last	  three	  years.	  I’d	  like	  to	  comment	  on	  a	  proposed	  change	  to	  the	  
QAP,	  which	  would	  create	  an	  unfair	  advantage	  to	  developers	  who	  own	  portfolios	  in	  select	  
areas	  of	  the	  state.	  	  
	  
The	  new,	  3-‐point	  scoring	  will	  only	  be	  available	  to	  developers	  that	  have	  existing	  units	  in	  
areas	  where	  811	  services	  are	  available:	  currently	  the	  seven,	  urban,	  metropolitan	  areas	  of	  
Texas.	  	  Everyone	  else	  can	  only	  earn	  2-‐points	  in	  this	  category.	  As	  TDHCA	  is	  aware,	  most	  deals	  
are	  won	  or	  lost	  by	  1-‐point,	  so	  creating	  a	  scoring	  item	  that’s	  only	  accessible	  to	  select	  
developers	  is	  anti-‐competitive	  and	  exclusionary.	  	  	  
	  
If	  the	  goal	  of	  this	  rule	  is	  to	  put	  more	  811	  units	  into	  service,	  making	  this	  a	  threshold	  
requirement	  of	  the	  4%	  program	  seems	  to	  make	  a	  lot	  more	  sense.	  	  4%	  deals	  are	  not	  
competitive,	  are	  typically	  larger	  projects	  and	  are	  usually	  located	  in	  markets	  where	  services	  
are	  more	  readily	  available	  for	  811	  tenants.	  
	  
As	  the	  new	  rule	  is	  currently	  written,	  developers	  like	  me	  will	  no	  longer	  be	  able	  to	  compete,	  
and	  new	  developers	  will	  not	  enter	  the	  industry.	  	  Favoring	  one	  developer	  over	  another	  is	  not	  
the	  way	  this	  program	  has	  traditionally	  worked	  and	  seems	  contrary	  to	  the	  spirit	  of	  what	  we	  
are	  trying	  to	  achieve.	  	  
	  
Please	  consider	  modifying	  this	  language	  in	  the	  draft	  QAP	  to	  give	  all	  developers	  in	  all	  areas	  of	  
Texas	  equal	  access	  to	  the	  same	  scoring	  items.	  	  
	  
	  
Sincerely,	  
	  
	  
	  
	  
Kyndel	  W	  Bennett	  
Cayetano	  Housing,	  Principal	  
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September!29th,!2015!
!
Texas!Department!of!Housing!and!Community!Affairs!
Attn:!Teresa!Morales!
P.O.!Box!13941!
Austin,!Texas!78711K3941!

!
Re:!!811!Points,!QAP!Section:!Tenant!Populations!with!Special!Housing!Needs!
!
Dear!Ms.!Morales,!
!
My!name!is!Matthew!Long,!and!I!am!a!developer!with!Cayetano!Housing.!!My!
company!is!fairly!new!to!this!program,!and!we!have!competed!for!the!last!three!
seasons,!winning!rural!allocations!in!two!of!the!last!three!years.!I’d!like!to!comment!
on!a!proposed!change!to!the!QAP,!which!would!create!an!unfair!advantage!to!
developers!who!own!portfolios!in!select!areas!of!the!state.!!
!
The!new,!3Kpoint!scoring!will!only!be!available!to!developers!that!have!existing!units!
in!areas!where!811!services!are!available:!currently!the!seven,!urban,!metropolitan!
areas!of!Texas.!!Everyone!else!can!only!earn!2Kpoints!in!this!category.!As!TDHCA!is!
aware,!most!deals!are!won!or!lost!by!1Kpoint,!so!creating!a!scoring!item!that’s!only!
accessible!to!select!developers!is!antiKcompetitive!and!exclusionary.!!!
!
With!this!new!rule,!developers!like!me!will!no!longer!be!able!to!compete,!and!new!
developers!will!not!enter!the!industry.!!If!the!goal!of!this!rule!is!to!put!more!811!
units!into!service,!certainly!there!is!a!way!to!accomplish!this!without!sacrificing!the!
integrity!of!the!program.!!Favoring!one!developer!over!another!is!not!the!way!this!
program!has!traditionally!worked!and!seems!contrary!to!the!spirit!of!what!we!are!
trying!to!achieve.!!
!
Please!consider!modifying!this!language!in!the!draft!QAP!to!give!all!developers!in!all!
areas!of!Texas!equal!access!to!the!same!scoring!items.!!
!
!
Sincerely,!
!
!
!
!
Matthew!J.!Long!
Cayetano!Housing,!Principal!
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October 6, 2015 
 
 
Texas Department of Housing and Community Affairs 
Attn: Teresa Morales 
P.O. Box 13941 
Austin, Texas 78711-3941  
 
 
Disability Rights Texas is the federally designated legal protection and advocacy agency for 
people with disabilities in Texas. Our mission is to help people with disabilities understand and 
exercise their rights under the law, ensuring their full and equal participation in society.   The lack 
of resources for housing for those individuals identified in institutions with service supports in place 
is preventing their relocation to the community.  These individuals could be assisted to move into 
the community with the Section 811 Project Rental Assistance (PRA) Program and the Low 
Income Housing Tax Credit (LIHTC) units.   
 
The Texas Department of Housing and Community Affairs has an opportunity to more quickly 
implement the Section 811 PRA Program through the staff recommended scoring changes to the 
2016 LIHTC Qualified Allocation Plan (QAP).  The extra incentive point for units to be placed in 
existing properties, as opposed to the new construction/rehab property being financed by the tax 
credits which would not be available until 2 or 3 years from now, would provide a resource vital to 
the success of this effort to address the housing needs of individuals in nursing facilities to move 
into the community. 
 
All state agencies must be serious about a commitment to moving individuals from institutional 
settings.  The barrier of securing affordable housing must be addressed to support this transition 
and to prevent unnecessary institutionalization.   
 
Thank you for the opportunity to provide public comment. 
 

 
 Sincerely, 

 
 Jean Langendorf 
Policy Specialist  
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Easter Seals Central Texas 

Memo 

To: Tim Irvine, Executive Director, TDHCA  

From: Tod Marvin, President & CEO, Easter Seals Central Texas 

cc: Teresa Morales 

Date: September 28, 2015 

Re: Comments regarding the proposed draft 2016 Qualified Allocation Plan 

  

 
For over 76 years Easter Seals Central Texas has been providing quality, person-centered services to 
adults and children with disabilities. We provide a variety of services across the lifespan, including Early 
Childhood Intervention, employment training and housing. As housing providers, we are well aware of the 
challenges that individuals with disabilities face when trying to find a place to live. We would like to voice 
our support for the extra incentive that was included in the draft 2016 QAP for developers choosing to set 
aside existing units for the 811 PRA program. 
 
The 811 PRA program is an important program that helps extremely low-income people with disabilities 
find a place to live in their communities. People with disabilities often face more complex barriers to 
housing than the general population because of factors associated with finding an accessible unit and 
being in a resource-rich area close to service providers.  
 
Last year was the first year that incentives for developer participation in the 811 PRA program were used 
in the state’s QAP, resulting in 17 properties (a mix of both new and existing construction) choosing to set 
aside units for the program. While this is a great achievement, not all of the 811 PRA program funds were 
used, illustrating the need for more developers to participate in the program. Maintaining good 
relationships with the developer community is key to ensuring the success of this program, and 
incentivizing developers to participate with QAP points will help to ensure that the 811 PRA program is 
robust.  
 
The 2016 QAP goes further to incentivize participation in the program, specifically by awarding an extra 
point for tax credit applications that set aside units in existing properties. This is an excellent way not only 
to encourage developer participation in the program, but to increase the available housing stock now 
instead of waiting two to three years for new construction projects to be completed.  
 
We want to thank TDHCA for recognizing the importance of the 811 PRA program, and for including 
incentives in recent QAPs to encourage participation. This program makes a tremendous difference in the 
lives of individuals with disabilities and should not only be preserved, but strengthened so Texas can 
serve as many people in need of housing as possible, as quickly as possible. 



 
 
 
 
 
 
 

(55) Eduardo Requena 
 
 
 
 
 
 
 
 
 
 
 
 



From: Eduardo Requena
To: Teresa.Morales@tdhca.state.tx.us
Subject: Low Income Project Notification Process Change Request
Date: Friday, September 25, 2015 6:42:36 AM

 

Teresa Morales,

 

The residents of any subdivision should be notified when these low-income projects are
 planned to be built in our neighborhoods either through the HOA or through each
 individual family that is going to be affected by.

 

It is not fair that the people that are going to be most affected by these low-projects are
 not notified – “This is not the America that I dreamed about”

 

I have been living in this neighborhood for 21 years and my American dream was to
 bought a house in these area of the city. Well I guess you killed my “American dream”.
 Now I need to sell my house  and move to another county were they do care about their
 tax payers!

 

Best Regards,

 

Eduardo Requena

8302 Chelsea Bend Court

Houston, TX 77083

 

 

mailto:eduardo@acsfilm.com
mailto:Teresa.Morales@tdhca.state.tx.us


 
 
 
 
 
 
 

(56) Ines Medrano 
 
 
 
 
 
 
 
 
 
 
 
 



From: ines.medrano81
To: Teresa.Morales@tdhca.state.tx.us
Subject: TDHCA 2016 Rule Change Request
Date: Friday, September 25, 2015 12:10:52 PM

Dear Teresa:

 

Noted below are the requested rule changes for Year 2016:

 

 

§10.203. Public Notifications(§2306.6705(9)).

(1) Neighborhood Organization Notifications.

Page 10 of 27

 

(A) The Applicant must identify and notify all Neighborhood Organizations (HOA’s) on
 record with the

county or the state as of 90 days priorto the Full Application Delivery Date and whose
 boundaries

are immediately adjacent to or in a radius of two miles from the proposed Development
 Site.

 

(B) The Applicant must list, in the certification form provided in the Application, all
 Neighborhood

Organizations (HOA’s) on record with the county or state as of 90 days priorto the Full
 Application

Delivery Date and whose boundaries are immediately adjacent to or in a radius of two (2)
 miles from

the proposed Development Site as of the submission of the Application.

 

(2) Notification Recipients.

 

mailto:ines.medrano81@gmail.com
mailto:Teresa.Morales@tdhca.state.tx.us
tel:2306.6705


(A) Neighborhood Organizations (HOA’s) on record with the state or county as of 90 days
 prior to

the Full Application Delivery Date whose boundaries are immediately adjacent to or within
 a two (2) miles radius to the Development Site;

 

 

Definitions of Terms:

 

·       Notify - The actual or physical presentation of a hardcopy document to an HOA. 
 Meetings or conversation are not considered notifications.

·       Identify – An actual or physical list as a hardcopy document of HOA’s, along with
 physical addresses, and contact person, and phone number  

 

 

Sent on the new Sprint Network from my Samsung Galaxy S®4.



 
 
 
 
 
 
 

(57) Jannathan Fam 
 
 
 
 
 
 
 
 
 
 
 
 



From: Jannathan Fam
To: Teresa.Morales@tdhca.state.tx.us
Subject: Appaling Lack of Notification
Date: Friday, September 25, 2015 2:39:58 PM

Dear Teresa,

I was notified by my HOA of the fact low income housing will be placed adjacent to our
 neighborhood. This is a complete surprise to all our community members. We are in shock of
 the potential fall out from this development. It appears the builder took advantage of a loop
 hole in the process to win approval and circumvented the need to notify Chelsea HOA and
 surrounding communities. They have already broken ground of their apartment and we are
 left without many options to stop them.

Below is a request for rule changes courtesy of Chelsea HOA. I implore you to consider these
 changes so no other community suffers the same fate as ours. It is unjust for this to happen to
 us without proper notification.

(1) Neighborhood Organization Notifications.
Page 10 of 27
 
(A) The Applicant must identify and notify all Neighborhood Organizations (HOA’s) on
 record with the
county or the state as of 90 days prior to the Full Application Delivery Date and whose
 boundaries
are immediately adjacent to or in a radius of two miles from the proposed Development
 Site.
 
(B) The Applicant must list, in the certification form provided in the Application, all
 Neighborhood
Organizations (HOA’s) on record with the county or state as of 90 days prior to the Full
 Application
Delivery Date and whose boundaries are immediately adjacent to or in a radius of two (2)
 miles from
the proposed Development Site as of the submission of the Application.
 
(2) Notification Recipients.
 
(A) Neighborhood Organizations (HOA’s) on record with the state or county as of 90 days
 prior to
the Full Application Delivery Date whose boundaries are immediately adjacent to or within
 a two (2) miles radius to the Development Site;
 
 
Definitions of Terms:
 
·       Notify - The actual or physical presentation of a hardcopy document to an HOA. 
 Meetings or conversation are not considered notifications.
·       Identify – An actual or physical list as a hardcopy document of HOA’s, along with
 physical addresses, and contact person, and phone number

mailto:jannathankoh@yahoo.com
mailto:Teresa.Morales@tdhca.state.tx.us


 
 
 
 
 
 
 

(58) John McMillian 
 
 
 
 
 
 
 
 
 
 
 
 



From: jmcmilljr@aol.com
To: Teresa.Morales@tdhca.state.tx.us
Subject: 2016 Rule Change Reqest
Date: Friday, September 25, 2015 12:22:44 PM

Dear Teresa:

 

Noted below are the requested rule changes for Year 2016:

 

 

§10.203. Public Notifications (§2306.6705(9)).

(1) Neighborhood Organization Notifications.

Page 10 of 27

 

(A) The Applicant must identify and notify all Neighborhood Organizations (HOA’s) on record with the

county or the state as of 90 days prior to the Full Application Delivery Date and whose boundaries

are immediately adjacent to or in a radius of two miles from the proposed Development Site.

 

(B) The Applicant must list, in the certification form provided in the Application, all Neighborhood

Organizations (HOA’s) on record with the county or state as of 90 days prior to the Full Application

Delivery Date and whose boundaries are immediately adjacent to or in a radius of two (2) miles from

the proposed Development Site as of the submission of the Application.

 

(2) Notification Recipients.

 

(A) Neighborhood Organizations (HOA’s) on record with the state or county as of 90 days prior to

the Full Application Delivery Date whose boundaries are immediately adjacent to or within a two (2)

 miles radius to the Development Site;

 

 

Definitions of Terms:
 

·       Notify - The actual or physical presentation of a hardcopy document to an HOA.  Meetings or

 conversation are not considered notifications.

·       Identify – An actual or physical list as a hardcopy document of HOA’s, along with physical

 addresses, and contact person, and phone number  

 

John McMillan

Chelsea Mission Bend Homeowner

Now on watch for the depreciation on my home value/crime that is sure to come due to how this project

 was generated without appropriate notification.

mailto:jmcmilljr@aol.com
mailto:Teresa.Morales@tdhca.state.tx.us


 
 
 
 
 
 
 

(59)Mimay Phim 
 
 
 
 
 
 
 
 
 
 
 
 



From: Mimay Phim
To: Teresa.Morales@tdhca.state.tx.us
Subject: TDHCA - 2016 Rule Change Request
Date: Tuesday, September 29, 2015 7:36:38 PM

Dear Teresa:

 

Noted below are the requested rule changes for Year 2016:

 

 

§10.203. Public Notifications (§2306.6705(9)).

(1) Neighborhood Organization Notifications.

Page 10 of 27

 

(A) The Applicant must identify and notify all Neighborhood Organizations (HOA’s) on
 record with the

county or the state as of 90 days prior to the Full Application Delivery Date and whose
 boundaries

are immediately adjacent to or in a radius of two miles from the proposed Development
 Site.

 

(B) The Applicant must list, in the certification form provided in the Application, all
 Neighborhood

Organizations (HOA’s) on record with the county or state as of 90 days prior to the Full
 Application

Delivery Date and whose boundaries are immediately adjacent to or in a radius of two (2)
 miles from

the proposed Development Site as of the submission of the Application.

 

(2) Notification Recipients.

 

mailto:phimumi2@hotmail.com
mailto:teresa.morales@tdhca.state.tx.us


(A) Neighborhood Organizations (HOA’s) on record with the state or county as of 90 days
 prior to

the Full Application Delivery Date whose boundaries are immediately adjacent to or within
 a two (2) miles radius to the Development Site;

 

 

Definitions of Terms:

 

·       Notify - The actual or physical presentation of a hardcopy document to an HOA. 
 Meetings or conversation are not considered notifications.

·       Identify – An actual or physical list as a hardcopy document of HOA’s, along with
 physical addresses, and contact person, and phone number  

 



 
 
 
 
 
 
 
 

(60)Portia Haggerty 
 
 
 
 
 
 
 
 
 
 
 



From: Portia M. Haggerty
To: teresa.morales@tdhca.state.tx.us
Subject: Proposed Rules Change
Date: Friday, September 25, 2015 1:43:17 PM
Importance: High

Dear Teresa:

 

Noted below are the requested rule changes for Year 2016:

 

§10.203. Public Notifications (§2306.6705(9)).

(1) Neighborhood Organization Notifications.

Page 10 of 27

(A) The Applicant must identify and notify all Neighborhood Organizations (HOA’s) on
 record with the

county or the state as of 90 days prior to the Full Application Delivery Date and whose
 boundaries

are immediately adjacent to or in a radius of two miles from the proposed Development
 Site.

 

(B) The Applicant must list, in the certification form provided in the Application, all
 Neighborhood

Organizations (HOA’s) on record with the county or state as of 90 days prior to the Full
 Application

Delivery Date and whose boundaries are immediately adjacent to or in a radius of two (2)
 miles from

the proposed Development Site as of the submission of the Application.

 

(2) Notification Recipients.

            (A) Neighborhood Organizations (HOA’s) on record with the state or county as of 90
 days prior to

the Full Application Delivery Date whose boundaries are immediately adjacent to or within
 a two (2) miles radius to the Development Site;

mailto:portia@haggerty-cpa.com
mailto:teresa.morales@tdhca.state.tx.us


 

Definitions of Terms:

·       Notify - The actual or physical presentation of a hardcopy document to an HOA. 
 Meetings or conversation are not considered notifications.

·       Identify – An actual or physical list as a hardcopy document of HOA’s, along with
 physical addresses, and contact person, and phone number  

 

Kind regards,

Portia Haggerty, CPA

16606 Parliament Dr.

Chelsea Mission Bend Subdivision

Houston, TX 77083



 
 
 
 
 
 
 
 

(61)Thy Phamnguyen 
 
 
 
 
 
 
 
 
 
 
 



From: Thy Phamnguyen
To: Teresa.Morales@tdhca.state.tx.us
Subject: TDHCA - 2016 Rule Change Request
Date: Friday, September 25, 2015 12:59:37 PM

Dear Teresa:

 

Noted below are the requested rule changes for Year 2016:

 

 

§10.203. Public Notifications (§2306.6705(9)).

(1) Neighborhood Organization Notifications.

Page 10 of 27

 

(A) The Applicant must identify and notify all Neighborhood Organizations (HOA’s) on
 record with the

county or the state as of 90 days prior to the Full Application Delivery Date and whose
 boundaries

are immediately adjacent to or in a radius of two miles from the proposed Development
 Site.

 

(B) The Applicant must list, in the certification form provided in the Application, all
 Neighborhood

Organizations (HOA’s) on record with the county or state as of 90 days prior to the Full
 Application

Delivery Date and whose boundaries are immediately adjacent to or in a radius of two (2)
 miles from

the proposed Development Site as of the submission of the Application.

 

(2) Notification Recipients.

 

mailto:thy.phamnguyen@gmail.com
mailto:Teresa.Morales@tdhca.state.tx.us


(A) Neighborhood Organizations (HOA’s) on record with the state or county as of 90 days
 prior to

the Full Application Delivery Date whose boundaries are immediately adjacent to or within
 a two (2) miles radius to the Development Site;

 

 

Definitions of Terms:

 

·       Notify - The actual or physical presentation of a hardcopy document to an HOA. 
 Meetings or conversation are not considered notifications.

·       Identify – An actual or physical list as a hardcopy document of HOA’s, along with
 physical addresses, and contact person, and phone number  

Thanks,

Thy Phamnguyen

16502 Brentford Ct,

Houston TX 77083



 
 
 
 
 
 
 

(62) Wanda Posteal 
 
 
 
 
 
 
 
 
 
 
 
 



From: Wanda Posteal
To: Teresa.Morales@tdhca.state.tx.us
Subject: TDHCA - 2016 Rule Change Request
Date: Friday, September 25, 2015 12:03:48 PM
Importance: High

From: Wanda Posteal [mailto:wnpos1@aol.com] 
Sent: Friday, September 25, 2015 11:28 AM
To: 'Teresa.Morales@tdhca.state.tx.us'
Subject: TDHCA - 2016 Rule Change Request

 

Dear Teresa:

 

Noted below are the requested rule changes for Year 2016:

 

 

§10.203. Public Notifications (§2306.6705(9)).

(1) Neighborhood Organization Notifications.

Page 10 of 27

 

(A) The Applicant must identify and notify all Neighborhood Organizations (HOA’s) on
 record with the

county or the state as of 90 days prior to the Full Application Delivery Date and whose
 boundaries

are immediately adjacent to or in a radius of two miles from the proposed Development
 Site.

 

(B) The Applicant must list, in the certification form provided in the Application, all
 Neighborhood

Organizations (HOA’s) on record with the county or state as of 90 days prior to the Full
 Application

Delivery Date and whose boundaries are immediately adjacent to or in a radius of two (2)
 miles from

the proposed Development Site as of the submission of the Application.

mailto:wnpos1@aol.com
mailto:Teresa.Morales@tdhca.state.tx.us
mailto:wnpos1@aol.com


 

(2) Notification Recipients.

 

(A) Neighborhood Organizations (HOA’s) on record with the state or county as of 90 days
 prior to

the Full Application Delivery Date whose boundaries are immediately adjacent to or within
 a two (2) miles radius to the Development Site;

 

 

Definitions of Terms:

 

·       Notify - The actual or physical presentation of a hardcopy document to an HOA. 
 Meetings or conversation are not considered notifications.

·       Identify – An actual or physical list as a hardcopy document of HOA’s, along with
 physical addresses, and contact person, and phone number  

 

Regards,

 

Wanda Posteal

 

 



 
 
 
 
 
 
 

(63) Deborah Thompson, Wells Branch 
Neighborhood Association 

 
 
 
 
 
 
 
 
 
 
 



From: Deborah Thompson
To: Teresa.Morales@tdhca.state.tx.us
Subject: Input regarding the Housing Tax Credit Program QAP
Date: Thursday, October 15, 2015 3:48:54 PM

Texas Department of Housing and Community Affairs

         Attn: Teresa Morales

         P.O. Box 13941

         Austin, Texas 78711-3941

         Email: Teresa.Morales@tdhca.state.tx.us

 

Input from Wells Branch Neighborhood Association, 2104 Klattenhoff Drive, Austin, TX
 78728 relative to the scoring process used by the Texas Department of Housing and
 Community Affairs (TDHCA) in evaluating whether to award federal tax credits for the
 construction of low-income housing for the agency’s Housing Tax Credit (HTC) 9% competitive
 2016 Qualified Allocation Plan (QAP).

 

Census Data:  We ask that the Census Data for surrounding areas within a specific zip code be
 taken into consideration as opposed to the use of data from individual census tracts. 
 Expanding the information gathered to include an entire zip code will allow all concerned a
 more comprehensive view of demographics and impact on a community as a whole.

 

Quantifiable Community Participation:  Currently, applicants must be located within an HOA
 or Neighborhood Association in order for statements made on their behalf to qualify.  We ask
 that proximity to developments be taken into consideration and Home Owner Associations as
 well as Neighborhood Associations within one linear mile of proposed developments be
 allowed a voice.

 

Thank you for your consideration,

 

Debby Thompson

mailto:deborah_thompson@earthlink.net
mailto:Teresa.Morales@tdhca.state.tx.us
mailto:Teresa.Morales@tdhca.state.tx.us


President, Wells Branch Neighborhood Assn.

512-656-0654

This email has been checked for viruses by Avast antivirus software. 
www.avast.com

https://www.avast.com/antivirus
https://www.avast.com/antivirus


 
 
 
 
 
 
 

(64) Wendell Dunlap, Mayor of Plainview, 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(65) Christopher Fielder,  
Mayor of Leander 

 
 
 
 
 
 
 
 
 
 
 



From: Chris Fielder
To: Teresa.Morales@tdhca.state.tx.us
Subject: Proposed for the 2016 Housing Tax Credit year
Date: Thursday, October 15, 2015 5:27:48 PM

Dear Ms. Morales:

On behalf of the City of Leander, I would like to express my support for the historic preservation policy proposed
 for the 2016 Housing Tax Credit year.

The City of Leander would benefit greatly from the proposed concept.  Currently we have an underutilized asset in
 our town.  In the early 1900s the CC Mason Homestead Building building was once a grand facility full of life and
 and commerce.  Layering housing tax credits with other existing sources provides the much needed financial
 components to restore the same vibrancy to our town today.

We have several other building in town that would benefit from this proposal.

As mayor of Leander, I respectfully request that you adopt the policy as proposed.

Sincerely,

Christopher Fielder

Mayor, City of Leander

mailto:Cfielder@leandertx.gov
mailto:Teresa.Morales@tdhca.state.tx.us


 
 
 
 
 
 
 

(66) Roxanne Johnston, City of Big Spring 
 
 
 
 
 
 
 
 
 
 
 
 



From: Roxanne Johnston
To: Teresa.Morales@tdhca.state.tx.us
Cc: "Terry Wegman"; "Debra Wegman"; "Teresa Darden"
Subject: Historic Adaptive Reuse Points
Date: Monday, October 05, 2015 1:52:22 PM

Good afternoon,

 

I am the City Planner for the City of Big Spring, located in Howard County, Texas. I support a
 recommendation for the TDHC, who has been given the responsibility, to increase the
 maximum points that Historic buildings can use towards tax credits in excess of 5 points.

 

I have been a planner for two Texas cities that have been working diligently on downtown
 revitalization with the limited resources they have and have visited several others. One of the
 most satisfying experiences as a planner is to see vacant historic buildings come back to life
 and attract additional people to downtown areas.  I believe such tax credit points could prove
 to be a much needed incentive as a worthwhile tool in the proverbial economic planning
 toolbox in order to attract developers to our downtowns.

 

Thank you for your time and in considering the request for additional tax credit incentives
 above the current maximum of 5 points with regard to historic downtown structures.

 

Roxanne M. Johnston

City Planner

 

City of Big Spring

305 Johnson St.

Big Spring, TX 79720

Phone: 432-264-2319

Fax: 432-264-7024

rjohnston@mybigspring.com

 

mailto:rjohnston@mybigspring.com
mailto:Teresa.Morales@tdhca.state.tx.us
mailto:terrywegman@bigspringtx.com
mailto:dwegman@mybigspring.com
mailto:info@bigspringtx.com


 
 
 
 
 
 
 

(67) Tracy Cox, City of San Augustine 
 
 
 
 
 
 
 
 
 
 
 
 



From: San Augustine Main Street
To: Teresa.Morales@tdhca.state.tx.us
Subject: reuse of large downtown buildings
Date: Monday, October 05, 2015 11:58:24 AM
Attachments: CityofSA (2).png

SAMainSt1833.png

Texas Department of Housing and Community Affairs

Attn: Teresa Morales

P.O. Box 13941

Austin, Texas 78711-3941

Email: Teresa.Morales@tdhca.state.tx.us

 

 

Dear Ms. Morales,

 

We are glad to hear that preference will be given to the reuse of historic structures for housing
 tax credit projects.    (SB 1316)    As the department reviews the points system,  we would
 like to encourage more points be added so that historic adaptive reuse projects are not shut
 down.  

    

Thank you,

Tracy Cox

Main Street Manager

City of San Augustine

100 W. Columbia St. Rm. 301 B

San Augustine, Texas   75972

936-201-9798

sanaugustinemainstreet@gmail.com

 

Texas Main Street City

mailto:sanaugustinemainstreet@gmail.com
mailto:Teresa.Morales@tdhca.state.tx.us
mailto:Teresa.Morales@tdhca.state.tx.us
mailto:sanaugustinemainstreet@gmail.com
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(68) Jason Weger, Cisco City Councilman 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 

(69) Tim Barton, Cisco ISD 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(70) Suzonne Franks 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(71) James King, Mayor of Cisco 
 
 
 
 
 
 
 
 
 
 
 
 









 
 
 
 
 
 
 

(72) Cisco Economic Development 
Corporation 

 
 
 
 
 
 
 
 
 
 
 





















 
 
 
 
 
 
 

(73) Wilks Brothers, LLC 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 

(74) Michael Cary, Prosperity Bank, Cisco 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(75) Myrtle Wilks Community Center 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(76) Patrick Hoiby, Equify, LLC 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(77) Breckenridge Exploration Co., Inc. 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(78) Board of Trustees, Cisco ISD 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 

(79) Cisco Chief of Police 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(80) Tammy Osborne, City of Cisco 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(81) Cisco Chamber of Commerce 
 
 
 
 
 
 
 
 
 
 
 
 









 
 
 
 
 
 
 

(82) Phil Green, Cisco City Councilman 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(83) Keep Cisco Beautiful Organization 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 

(84) Peggy Ledbetter, Interim Cisco  
City Manager 

 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(85) Tammy Douglas, Cisco City 
Councilwoman 

 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(86) Matt Johnson, Cisco Post Master 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 
 

(87) Russell Thomason,  
Criminal District Attorney 

 
 
 
 
 
 
 
 
 
 









 
 
 
 
 
 
 
 

(88) Dennis Campbell, Cisco  
City Councilman 

 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

(89) Columbia Residential 
 
 
 
 
 
 
 
 
 
 
 
 



 

On behalf of Columbia Residential, I would like to thank you for this opportunity to offer comments on 
the 2016 Qualified Allocation Plan (QAP).   Our comments focus on Educational Excellence points and 
Concerted Revitalization Plans. 
 
Educational Excellence: 
We are involved in a major revitalization effort at our Fort Worth development, Renaissance Square.  
The first phase targets families and received an award of credits in the 2015 round.  Although the phase 
we plan to submit in 2016 is for seniors, we still believe that the QAP should reward the type of 
educational efforts that are taking place at Renaissance through  Uplift Mighty Prep.   
 
We believe that points should be awarded to charter schools that are being developed as part of a 
holistic approach to neighborhood revitalization.  The following should be considered: 

 Children living at the proposed development must be able to attend thecharter school; 

 Because the charter school may not yet have offer – and therefore not have data on – all grades 
that will be in place when the project is placed in service, the district rating is more reflective 
and should be used for purposes of scoring. 

 
We are also concerned that senior deals are still eligible to receive Educational Excellence points.  
Although points are now available for senior deals under the Aging in Place section,  a senior deal 
located in an area  with high performing schools in grades K through 12 may receive five points.  As a 
result, they will forgo the three points available for Aging in Place and will likely not incorporate design 
and service features specific to elderly populations.  In addition, senior – not family – deals will continue 
to be developed in areas with good schools, because seniors deals are more "acceptable" to those 
communities.   
 
 
Concerted Revitalization Plans: 
Although the language regarding Concerted Revitalization Plans has been tightened, we believe it is still 
possible for applicants to orchestrate the development of revitalization plans for the sole purpose of 
receiving these points.  We would like to make to make the following suggestions regarding this issue: 

 Only revitalization plans that show true community input should be eligible for points.  Simply 
showing evidence that notice has been given to the public does not constitute public input.  If 
no one in the community is interested in providing comments, it is unlikely that the plan 
represents a legitimate need  or effort to revitalize the area.; 

 Plans that are less than six months old should not be accepted.   In order to qualify, plans must 
have been started at least six months prior to the application deadline. 

 There should be no involvement on the part of any project team member in the formulation of 
Concerted Revitalization Plans.  Plans must be developed at the direction of the local 
government and without involvement of the applicant.  

 
If you have any questions regarding our comments, please do hesitate to contact me. 
 
 



 
 
 
 
 
 
 

(90) Jill Rafferty, Studewood Community 
Initiative 

 
 
 
 
 
 
 
 
 
 
 



October 13, 2015 

 

Ms. Teresa Gonzales 

Texas Department of Housing and Community Affairs 

P.O. Box 13941  

Austin, Texas 78711-3941 

Re: 2016 Texas Multifamily Rules and the Qualified Application Plan (QAP) 

 

The Texas Housing and Community Affairs Department has requested comments regarding the proposed 

2016 QAP.  Upon review of comments submitted for previous QAPS, it appears recommendations 

submitted by City and County Planning Departments and non-profit housing organizations provide an 

opportunity to change existing QAP rules in order to facilitate the approval of future projects, and not to 

develop consistent application of fair housing guidelines.    

Consider the following: 

The City of Houston Planning and Development Department (HCDD) made three recommendations to the 

2014 QAP.  Each of the “recommendations” the City made affected the total scoring points and ultimate 

approval of projects submitted for 2014 grant funds.  One of the recommendations made requested that 

Disaster Recovery Areas be equivalently treated in points as designated Revitalization areas.  A 

justification was made that the supposed community support measured by community outreach efforts 

made by some city -paid housing consultants.   

My neighborhood is one such designated disaster recovery area.  Consultants held some meetings 

beginning in 2012.  An organization that had an office in our area was chosen to be the “organization of 

record” for community outreach purposes.  It consisted of people who did not live here and did not meet 

the definition stated in State of Texas Government Code 2306.004(23-a).  

The true plans the City had for our area was not revealed until May of 2015.  In a meeting, we were told 

a high-density low-income housing project was going to be built, and nothing could be done about it. This 

will have a disparate impact on our community and to future tenants of the project.  Currently, our 

neighborhood is a low-income, minority community with high drug and prostitution activity and low-

performing schools.  Does all this sound familiar? 

According to the pattern of alterations of your previous QAP guidelines, proposed projects now require 

little objective analysis.  In the last several years TDHCA, guidelines have been modified to eliminate the 

use of algorithms or other objective data mining analysis tools for review of proposed sites. 

How many Supreme Court cases and useless attorney fees does it take for the TDHCA to finally formulate 

consistent fair lending guides, rather than pandering to the momentary needs of project developers?    

Regards,  

Jill Rafferty 

Studewood Community Initiative 

4305 Oxford Street 

Houston, TX 77022  



 
 
 
 
 
 
 

(91) Monica Washburn 
 
 
 
 
 
 
 
 
 
 
 
 



 

October 15, 2015 

 

Board of Directors 

Texas Department of Housing and Community Affairs 

221 East 11
th

 Street 

Austin, Texas 78701-2410 

 

Re:  2016 QAP Recommendations 

 

Dear Chairman Oxer and Members of the Board: 

 

We respectfully recommend utilizing employment to measure high 

opportunity for At Risk developments.  We believe that the most important 

geographical asset for persons seeking upward mobility in an existing 

development is access to employment.  Please consider substituting access to 

jobs in lieu of the income criteria.  Other states like Georgia use the US 

Census OnTheMap tool to objectively define income opportunities.  With a 

few clicks, the quantity of jobs by income level within a specified radius is 

shown.  We recommend that the Department assess high opportunity in At-

Risk deals by measuring the number of jobs earning $3,333 per month or less 

that are within a 1 mile radius and that quantity must exceed the number of 

HTC units 10 times.  

 

Sample text below.  

 

QAP §11.9.Competitive HTC Selection Criteria (c)(4) (D) 

For At-Risk Developments, if the proposed Development 

Site is located within an 1.0 mile radius area containing 

jobs earning up to $3,333 of at least 10 times the number of 

HTC units as reported by the US Census OnTheMap an 

Application may qualify to receive up to seven (7) points. 

 

 

Sincerely, 

 

Monica Washington 

Monica Washington 



 
 
 
 
 
 
 

(92) State Representative Ryan Guillen 
 



 
 

October 15, 2015 
 
The Honorable Chairman Oxer, and 
Members of the TDHCA Board 
Texas Department of Housing and Community Affairs 
P.O. Box 13941 
Austin, Texas 78711-3941 
RE:  811 Points, QAP Section: Tenant Populations with Special Housing Needs 
 
Chairman Oxer and Members of the TDHCA Board: 
 
I am writing to express the concerns of rural communities and developers who provide 
affordable housing in those communities regarding a proposed change to the 2016 Qualified 
Allocation Plan (QAP).  
 
Specifically, there is a concern about the provision in Section 11.9 (c)(7)(A) of the QAP, which 
would award additional points on the 2016 9% housing tax credit applications to developers who 
operate in 811 service regions. While intended to incentivize development in the 811 service 
regions, which are urban areas of the state, the new rule would create an unfair competitive 
advantage for these urban developers in applications for non-811 service regions. These same 
points would not be available to rural developers who do not own units in these regions.  
 
If authorized, this rule would create a strong disadvantage to developers within my district and 
other rural areas across the state. In fact, out of the 26 urban and rural regions of Texas, only 7 
regions qualify for 811 services. This means that developers who have been fortunate enough to 
build portfolios in these 7 regions, will now have a scoring advantage when they compete in any 
of the 26 regions. Meanwhile, developers who have built their businesses in the 19 non-811 
regions will now find themselves unable to compete. In summary, the rule will create a 
privileged group of developers from these 7 regions to dominate all regions in the state.  
 
I have been involved in the Low Income Housing Tax Credit program for years and have 
supported affordable housing in communities all over the South Texas. My experience with the 
program has been that it treats developers in all regions equally. For the aforementioned reasons, 
and in the interest of upholding the spirit of the program, I urge the board to not approve this 
unfair outside advantage in rural Texas.  
 
Through conversations with developers and the TAAHC, I believe there may be other ways to 
increase use of the available federal funds for housing elderly and other qualified families 
without destabilizing an excellent program that provides low income house to all areas of the 
state. 
 



 
 

I appreciate your consideration and careful attention to this matter. Please do not hesitate to call 
on me if I can ever be of service.  
 
Yours in Public Service, 
 
 
 
Ryan Guillen 
State Representative 
 
CC:  Timothy Irvine, TDHCA Executive Director 

Marni Holloway, Director of Multifamily Finance 
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BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 
NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action on orders adopting the repeal of 10 TAC Chapter 10 
Subchapter A, concerning General Information and Definitions; Subchapter B, concerning Site and 
Development Requirements and Restrictions; Subchapter C, concerning Application Submission 
Requirements, Ineligibility Criteria, Board Decisions, and Waiver of Rules; and Subchapter G, 
concerning Fee Schedule, Appeals, and Other Provisions; and orders adopting the new Subchapter 
A, concerning General Information and Definitions; Subchapter B, concerning Site and 
Development Requirements and Restrictions; Subchapter C, concerning Application Submission 
Requirements, Ineligibility Criteria, Board Decisions, and Waiver of Rules for Applications; and 
Subchapter G, concerning Fee Schedule, Appeals, and Other Provisions; and directing their 
publication in the Texas Register. 
 

RECOMMENDED ACTION 
 

WHEREAS, the Uniform Multifamily Rules contain eligibility, threshold and procedural 
requirements relating to applications requesting multifamily funding; 

 
WHEREAS, changes have been proposed that improve the efficiency of the funding 
sources involved; and 
 
WHEREAS, the proposed repeal and proposed new Chapter 10 were published in the 
September 25, 2015, issue of the Texas Register for public comment;  
 
NOW, therefore, it is hereby  
 
RESOLVED, that the final order adopting the repeal of 10 TAC Chapter 10 Subchapter 
A, General Information and Definitions, Subchapter B, Site and Development 
Requirements and Restrictions, Subchapter C Application Submission Requirements, 
Ineligibility Criteria, Board Decisions, and Waiver of Rules, and Subchapter G Fee 
Schedule, Appeals and Other Provisions; and the final order adopting the proposed new 
10 TAC Chapter 10, Subchapters A, B, C, and G concerning Uniform Multifamily Rules, 
together with the preambles presented to this meeting, are approved for publication in the 
Texas Register; and 
 
FURTHER RESOLVED, that the Executive Director and his designees be and each of 
them hereby are authorized, empowered, and directed, for and on behalf of the 
Department, to cause the repeal and new Uniform Multifamily Rules, together with the 
preambles in the form presented to this meeting, to be published in the Texas Register and 
in connection therewith, make such non-substantive technical corrections as they may 
deem necessary to effectuate the foregoing. 

 
BACKGROUND 

 
The Board approved the proposed repeal and proposed new Chapter 10 regarding the Uniform 
Multifamily Rules at the September 11, 2015, Board meeting to be published in the Texas Register for 
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public comment. In keeping with the requirements of the Administrative Procedures Act, staff has 
reviewed all comments received and provided a reasoned response to each comment.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(the rest of this page intentionally left blank) 
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Preamble, Reasoned Response, and Repealed Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts the repeal of 
10 TAC Chapter 10, Uniform Multifamily Rules Subchapter A §§10.1 - 10.4, concerning General 
Information and Definitions without changes to the proposed text as published in the September 
25, 2015, of the Texas Register (40 TexReg 6395) and will not be republished.  
 
REASONED JUSTIFICATION.  The Department finds that the purpose of the repeal is to replace 
the sections with a new rule that encompasses all funding made available to multifamily programs.  
Accordingly, the repeal provides for consistency and minimizes repetition among the programs. 
 
The Department accepted public comments between September 25, 2015, and October 15, 2015. 
Comments regarding the repealed were accepted in writing and by fax. No comments were received 
concerning the repeal. 
 
The Board approved the final order adopting the repeal on November 12, 2015. 
 
STATUTORY AUTHORITY. The repeal is adopted pursuant to Texas Government Code 
§2306.053, which authorizes the Department to adopt rules. Additionally, the repeal is adopted 
pursuant to Texas Government Code §2306.67022, which specifically authorizes the Department to 
adopt a qualified allocation plan.    
 
 
§10.1. Purpose. 
§10.2. General. 
§10.3. Definitions. 
§10.4. Program Dates. 
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Preamble, Reasoned Response, and Repealed Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts the repeal of 
10 TAC Chapter 10, Uniform Multifamily Rules Subchapter B §10.101, concerning Site and 
Development Requirements and Restrictions without changes to the proposed text as published in 
the September 25, 2015, issue of the Texas Register (40 TexReg 6404) and will not be republished. 
 
REASONED JUSTIFICATION.  The Department finds that the purpose of the repeal is to replace 
the sections with a new rule that encompasses all funding made available to multifamily programs.  
Accordingly, the repeal provides for consistency and minimizes repetition among the programs. 
 
The Department accepted public comments between September 25, 2015 and October 15, 2015. 
Comments regarding the repeal were accepted in writing and by fax. No comments were received 
concerning the repeal. 
 
The Board approved the final order adopting the repeal on November 12, 2015. 
 
STATUTORY AUTHORITY. The repeal is adopted pursuant to Texas Government Code 
§2306.053, which authorizes the Department to adopt rules. Additionally, the repeal is adopted 
pursuant to Texas Government Code §2306.67022, which specifically authorizes the Department to 
adopt a qualified allocation plan.    
 
 
§10.101. Site and Development Requirements and Restrictions. 
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Preamble, Reasoned Response, and Repealed Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts the repeal of 
10 TAC Chapter 10, Uniform Multifamily Rules Subchapter C §§10.201 - 10.207, concerning 
Application Submission Requirements, Ineligibility Criteria, Board Decisions and Waiver of Rules 
without changes to the proposed text as published in the September 25, 2015, issue of the Texas 
Register (40 TexReg 6413) and will not be republished. 
 
REASONED JUSTIFICATION.  The Department finds that the purpose of the repeal is to replace 
the sections with a new rule that encompasses all funding made available to multifamily programs.  
Accordingly, the repeal provides for consistency and minimizes repetition among the programs. 
 
The Department accepted public comments between September 25, 2015 and October 15, 2015. 
Comments regarding the repeal were accepted in writing and by fax. No comments were received 
concerning the repeal. 
 
The Board approved the final order adopting the repeal on November 12, 2015. 
 
STATUTORY AUTHORITY. The repeal is adopted pursuant to Texas Government Code 
§2306.053, which authorizes the Department to adopt rules. Additionally, the repeal is adopted 
pursuant to Texas Government Code §2306.67022, which specifically authorizes the Department to 
adopt a qualified allocation plan.    
  
 
§10.201. Procedural Requirements for Application Submission. 
§10.202. Ineligible Applicants and Applications. 
§10.203. Public Notifications. 
§10.204. Required Documentation for Application Submission. 
§10.205. Required Third Party Reports. 
§10.206. Board Decisions. 
§10.207. Waiver of Rules for Applications. 
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Preamble, Reasoned Response, and Repealed Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) proposes the repeal 
of 10 TAC Chapter 10, Uniform Multifamily Rules, Subchapter G §§10.901 - 10.904, concerning Fee 
Schedule, Appeals and Other Provisions, without changes to the proposed text as published in the 
September 25, 2015, issue of the Texas Register (40 TexReg 6462) and will not be republished. 
 
REASONED JUSTIFICATION.  The Department finds that the purpose of the repeal is to replace 
the sections with a new rule that encompasses all funding made available to multifamily programs.  
Accordingly, the repeal provides for consistency and minimizes repetition among the programs. 
 
The Department accepted public comments between September 25, 2015 and October 15, 2015. 
Comments regarding the repeal were accepted in writing and by fax. No comments were received 
concerning the repeal. 
 
The Board approved the final order adopting the repeal on November 12, 2015. 
 
STATUTORY AUTHORITY. The repeal is adopted pursuant to Texas Government Code 
§2306.053, which authorizes the Department to adopt rules. Additionally, the repeal is adopted 
pursuant to Texas Government Code §2306.67022, which specifically authorizes the Department to 
adopt a qualified allocation plan.    
  
 
§10.901. Fee Schedule. 
§10.902. Appeals Process. 
§10.903. Adherence to Obligations. 
§10.904. Alternative Dispute Resolution (ADR) Policy. 
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Preamble, Reasoned Response, and New Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts new 10 
TAC Chapter 10, Uniform Multifamily Rules, Subchapter A, §§10.1 – 10.4 concerning General 
Information and Definitions.  Section 10.3 are adopted with changes to the text as published in the 
September 25, 2015 issue of the Texas Register (40 TexReg 6395). Sections 10.1 – 10.2 and 10.4 are 
adopted without changes and will not be republished. 
 
REASONED JUSTIFICATION.  The Department finds that the adoption of the sections will 
result in a more consistent approach to governing multifamily activity and to the awarding of 
funding or assistance through the Department and to minimize repetition.  The comments and 
responses include both administrative clarifications and corrections to the Uniform Multifamily Rule 
based on the comments received. After each comment title numbers are shown in parentheses. 
These numbers refer to the person or entity that made the comment as reflected at the end of the 
reasoned response. If comment resulted in recommended language changes to the proposed 
Uniform Multifamily Rule as presented to the Board in September, such changes are indicated. 
 
SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMENDATIONS.  
 
Public comments were accepted through October 15, 2015, with comments received from (3) Texas 
Affiliation of Affordable Housing Providers, (7) Rural Rental Housing Association of Texas, (22) 
Cynthia Bast, Lock Lord, (32) Texas Appleseed/Texas Low Income Housing Information Service, 
(34) Barry Palmer, Coats Rose.  
 
1. §10.3 – Subchapter A – Definitions – Elderly Development (3), (7), (34) 
COMMENT SUMMARY:  Commenter (3), (7) requested clarification on why these definitions 
are necessary especially considering the sensitivity surrounding it by cities and other government 
entities.  Commenter (7) requested similar clarification, particularly as they relate to Project Based 
Section 8 and USDA 515 properties and further stated that the definition changes are seen as 
detrimental to some elderly developments and recommended the elderly definition from the 2015 
rules be reinstated.  
 
Commenter (34) asserted the definition for Elderly Preference Development appears to extend to 
any housing that has HUD or certain other federal funding, regardless of whether the developer’s 
intent is to give a preference to the elderly.  Commenter (34) requested clarification as to whether 
this was a correct interpretation and if not, requested the definition be appropriately modified.  
 
STAFF RESPONSE:  In response to the commenters, the definition for an elderly development 
was modified in response to HUD guidance published on July 21, 2015, clarifying how it treats 
certain age-restricted developments under the Fair Housing Act.  The delineation between an 
Elderly Limitation development and an Elderly Preference development comes down to whether it 
qualifies for an exemption under the Housing for Older Persons Act (“HOPA”) or not.  A property 
receiving HUD funding as described in the HUD guidance and certain other types of federal 
assistance, is a development subject to an Elderly Preference and does not qualify for a HOPA 
exemption.  These developments must lease to other populations, including in many cases elderly 
households with children, and must be developed and operated in a manner that will enable it to 
serve a reasonably foreseeable demand for households with children, including, but not limited to, 
making provision for such in developing its unit mix and amenities.  A copy of the HUD guidance 
can be found in the Department’s September 3, 2015, Board materials on its website.  In response to 
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commenter (34) the Department is making this clarification to comply with and not conflict with 
federal requirements.  The matter of intent of the developer is best evidenced in the language of the 
agreements executed by the developer.  
 
Staff does not recommend any changes based on these comments. 
 
2. §10.3 – Subchapter A – New Definition – Placed in Service (3), (34) 
COMMENT SUMMARY:  Commenter (3), (34) requested this new definition be added and that 
it be consistent with the Section 42 provision, which allows a building to be placed in service if only 
one unit in the building has received a certificate of occupancy.  Commenter (3) requested the 
Department’s carryover documentation be modified for consistency with federal regulation. 
 
STAFF RESPONSE:  In response to the commenters, creating this new definition would not 
constitute a logical outgrowth that would allow a reasonable opportunity for public comment prior 
to the adoption of this rule.  Moreover, staff does not believe such definition is necessary at this 
time as the Department has always accepted the guidance provided in Revenue Rulings and IRS 
Form 8609 Instructions to allow at least one unit in a building to meet the placed in service 
requirement when necessary.  The requirement in the Carryover for all units to be placed in service 
provides for the full 15-year term of the initial compliance period for affordability to serve the 
prospective tenants under the program. Considerations for units available for lease in the year 
following the placed in service year could require modifications and extensions to the affordability 
period(s) in the LURA.  The language in the 2015 Carryover has been modified to reflect “The 
Owner hereby certifies that each building for which this allocation is made will be placed in service 
no later than December 31, 2017, and such placement in service shall meet the requirements of the 
Internal Revenue Service.”   
 
Staff does not recommend any changes based on these comments. 
 
3. §10.3 – Subchapter A – Definitions – Qualified Purchaser (22) 
COMMENT SUMMARY:  Commenter (22) indicated that the above referenced term is only used 
twice, both under §10.408 regarding qualified contracts and further expressed support for the 
definition and suggested it be used more consistently, especially in the ownership transfer section of 
Subchapter E. 
 
STAFF RESPONSE: Commenter (22) did not provide recommended changes to the ownership 
transfer section of Subchapter E that incorporated use of the Qualified Purchaser term. 
 
Staff does not recommend any changes based on these comments. 
 
4. §10.3 – Subchapter A – Definitions –Right of First Refusal (22) 
COMMENT SUMMARY:  Commenter (22) indicated that HB 3576, relating to entities that can 
acquire under the Right of First Refusal process has been expanded to include any entity permitted 
under §42(i)(7)(B) of the Code and any entity controlled by such a qualified entity.  Commenter (22), 
on that basis, recommended use of the term “Qualified Entity” to be consistent with statute and that 
if such change is made then the reference under the above mentioned definition to a Qualified 
Nonprofit Organization or tenant organization should instead refer to Qualified Entity. 
 
STAFF RESPONSE:  Staff agrees with the modifications proposed by the commenter and has 
made the changes accordingly to comply with the recently amended statute.  
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5. §10.3 – Subchapter A – Definitions –Reconstruction (32) 
COMMENT SUMMARY:  Commenter (32) encouraged the definition be modified to allow 
reconstruction of an equal number of units on a new site just as it has under the At-Risk set-aside in 
the QAP and also suggested that the undesirable site features and undesirable neighborhood 
characteristics would need to cite the developments that would not qualify.  
 
STAFF RESPONSE:  At-Risk developments have restrictions and/or funding that continues to be 
preserved with the redevelopment of the units.  In instances where there are not existing restrictions 
the re-development of the units could still occur and be considered new construction for purposes 
of the rules and therefore any undesirable site features and/or undesirable neighborhood 
characteristics that may be applicable to the new site would still apply. 
 
Staff does not recommend any changes based on these comments. 
 
6. §10.3 – Subchapter A – Definitions –Rural Area (7) 
COMMENT SUMMARY:  Commenter (7) requested clarification that USDA 515 projects 
originally built in qualified rural areas will continue to qualify as rural properties under the USDA 
set-aside for preservation purposes, provided the project retains the USDA 515, 514/516 funding.  
 
STAFF RESPONSE:  An existing USDA 515 development will be eligible for the USDA Set-
Aside regardless of whether the area is designated as urban or rural.  Staff notes that no changes 
were made to this definition other than a reference to the process by which a municipality can 
request a rural designation in response to the passage of H.B. 74 during the 84th legislative session.  
 
Staff does not recommend any changes based on these comments. 
 
STATUTORY AUTHORITY. The new sections are adopted pursuant to Texas Government Code, 
§2306.053, which authorizes the Department to adopt rules. Additionally, the new sections are 
adopted pursuant to Texas Government Code, §2306.67022, which specifically authorizes the 
Department to adopt a qualified allocation plan.    
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Preamble, Reasoned Response, and New Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts new 10 
TAC, Chapter 10 Uniform Multifamily Rules, Subchapter B, §10.101 concerning Site and 
Development Restrictions and Requirements, with changes to the proposed text as published in the 
September 25, 2015, issue of the Texas Register (40 TexReg 6405).  
 
REASONED JUSTIFICATION.  The Department finds that the adoption of the section will result 
in a more consistent approach to governing multifamily activity and to the awarding of funding or 
assistance through the Department and to minimize repetition. The comments and responses 
include both administrative clarifications and corrections to the Uniform Multifamily Rule based on 
the comments received. After each comment title, numbers are shown in parentheses. These 
numbers refer to the person or entity that made the comment as reflected at the end of the reasoned 
response. If comment resulted in recommended language changes to the Uniform Multifamily Rule 
as presented to the Board in September, such changes are indicated.   
 
SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMENDATIONS.  
 
Public comments were accepted through October 15, 2015, with comments received from (1) 
Foundation Communities, (3) Texas Affiliation of Affordable Housing Providers, (4) Alyssa 
Carpenter, (5) Palladium USA, (6) Chris Boone, City of Beaumont, (21) Structure Development, (22) 
Cynthia Bast, Locke Lord, (23) New Hope Housing, (24) Mary Henderson, (28) Arx Advantage, 
LLC, (30) Housing Lab by BETCO, (31) Marque Real Estate Consultants, (32) Texas 
Appleseed/Texas Low Income Housing Information Service, (34) Barry Palmer, Coats Rose, (36) 
Texas Coalition of Affordable Developers,  (38) National Housing Trust, (43) Kim Schwimmer, (45) 
Pedcor Investments, (49) National Church Residences.  
 
7. §10.101(a)(2) – Subchapter B – Mandatory Community Assets (3), (4), (5), (21), (22), (24), 
(28), (30), (43), (44), (45), (49) 
 
COMMENT SUMMARY:  Commenter (22) stated the new parenthetical under subparagraph (D) 
seemed odd, without meaningful purpose and suggested it be removed because some small retail 
establishments understandably require that minor children must be accompanied by an adult.   
 
Commenter (22) requested clarification for those assets listed under subparagraph (L), specifically, 
whether the community organization needed to have its own physical facility, like a meeting lodge or 
if the Kiwanis or Rotary Club meets at a local restaurant whether that would then qualify the 
application to receive points under both subparagraphs (F) and (L)? 
 
Commenter (22) requested clarification as to whether subparagraph (N) could include retail postal 
service establishments like a FedEx/Kinkos. 
 
Commenter (3), (4), (5), (24), (28), (30), (43), (44) requested that religious institutions be reinstated in 
the list of community assets not only because of the spiritual and emotional needs of its members, 
but because of the supportive public services they provide to the community including, day care, 
meals on wheels, counseling, food pantries, seminars on health and finances and emergency funds 
for items such as rent, utilities, medical expenses or car repairs. 
 



Page 11 of 29 
 

Commenter (4) requested dentistry medical offices, optometry medical offices and physician offices 
that are not general practice be reinstated to the list of community assets.  Commenter (4) argued 
that the residents of HTC developments should be receiving regular dental and optometry care. 
 
Commenter (21) asserted that schools should count as an asset for elderly limitation developments 
because of the volunteer opportunities they provide, in addition to open space offered for 
recreation, fitness and social interaction; they are places to hold community meetings and even vote. 
 
Commenter (45), while they believed it was appropriate to remove proximity to a grocery store, 
pharmacy and urgent care facility as a threshold item, still believed it to be appropriate to single out 
certain amenities as being more important to tenants than others.  Commenter (45) proposed the 
following modification to this section on that basis: 

“(2) Mandatory Community Assets. Development Sites must be located within an 
appropriate distance of community assets described in subparagraph (B) of this 
paragraph to qualify for at least the minimum number of points required in 
accordance with clauses (i) – (iii) of this subparagraph.  one mile radius (two-mile 
radius for Developments located in a Rural Area), unless otherwise required by the 
specific asset as noted below, of at least six (6) community assets listed in 
subparagraphs (A) – (S) of this paragraph. Supportive Housing Developments 
located in an Urban Area must meet the requirement in subparagraph (S) of this 
paragraph.  Only one community asset of each type listed will count towards the 
number of assets required. These do not need to be in separate facilities to be 
considered for points. A map must be included identifying the Development Site and 
the location of each of the community assets by name. All assets must exist or be 
under active construction, post pad (e.g. framing the structure) by the date the 
Application is submitted:  

(i) New Construction in an Urban Area must qualify for eight (8) points; 
(ii) New Construction in a Rural Area must qualify for six (6) points; 
(iii) Rehabilitation Development (in either Urban or Rural areas) must qualify 

for five (5) points. 

(B) The community assets and respective point values are set out in clauses (i) – (xxxi) of this 
subparagraph.  Some amenities may be restricted for Applicants proposing a specific Target 
Population or in an Urban or Rural area. 

(i) within one mile of full service grocery store (3 points); 
(ii) within two miles of a full service grocery store (2 points); 
(iii) For Applications proposing to serve the General Population, within three miles of a 

full service grocery store (1 point); 
(iv) within one mile of a pharmacy (3 points); 
(v) within two miles of a pharmacy (2 points); 
(vi) within three miles of a pharmacy (1 point); 
(vii) within one mile of an urgent care facility (3 points); 
(viii) within two miles of an urgent care facility (2 points); 
(ix) within three miles of an urgent care facility (1 point); 
(x) for Applications in a Rural Area, within two miles of a public school (1 point); 
(xi) for Applications proposing to serve the General population, within ½ mile of a 

public school (2 points); 
(xii) within one mile of a public school (1 point); 
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(xiii) for Applications proposing to be an Elderly Development, within one mile of a 
senior center accessible to the general public (2 points); 

(xiv) within ½ mile of a designated public transportation stop at which public 
transportation (not including “on demand” transportation) stops on a regular, 
scheduled basis; a site’s eligibility for on demand transportation does not meet this 
requirement.  However, accessible transportation provided at no cost to the tenant 
when the Property Management Office is open, such as cab vouchers or a specialized 
van on-site, to a bus or other public transit stop, does qualify (1 point); 

(xv) For Applications in an Urban Area, within one mile, and for Applications in a 
Rural Area, within two miles of any of the community assets listed in subclauses (I) – 
(XIV) of this clause (1 point): 

 (I) convenience store/mini-market; 
 (II) department or retail merchandise store; 
 (III) bank/credit union; 
 (IV) restaurant (including fast food, but not including establishments that are 

primarily bars and serve food as an incidental item); 
 (V) indoor public recreation facilities, such as, community centers and libraries 

accessible to the general public; 
 (VI) outdoor public recreation facilities such as parks, golf courses, and swimming 

pools accessible to the general public; 
 (VII) medical offices (physician, dentistry, optometry) or hospital/medical clinic; 
 (VIII) religious institutions; 
 (IX) community, civic or service organizations, such as Kiwanis or Rotary Club; 
 (X) post office; 
 (XI) city hall; 
 (XII) county courthouse; 
 (XIII) fire station; or 
 (XIV) police station. 

 
STAFF RESPONSE: In response to commenter (22) staff modified option (D) to provide 
additional clarification on types of retail that would not be appropriate under this item.  With respect 
to community, civic or service organizations that hold their meetings at a restaurant, staff notes that 
the opening paragraph of this section states that the assets do not need to be in separate facilities to 
be considered for points; therefore, this could conceivably count for points under (F) and (L). 
However, in holding meetings at a restaurant the organization would need to have some regular 
and/or permanent presence there in the form of signage reflecting the regular meeting times, a lease, 
or other appropriate documentation that reflects a regular presence.  Staff does not believe that a 
FedEx or Kinkos would qualify for points as a post office; however, could technically be considered 
retail.   
 
In response to commenters (3), (4), (5), (24), (28), (30), (43), (44), staff believes that this could be 
incorporated into an existing community asset and has modified the item accordingly: 
 

“(L) community, civic or service organizations that provide regular and reoccurring 
services available to the entire community (this could include religious organizations 
or organizations like a , such as Kiwanis or Rotary Club);”  

 
In response to commenter (4) staff included dentist and optometrist under the medical office 
option. 
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In response to commenter (21) staff agrees that services provided at public schools could be 
considered a community asset, regardless of the population served, and has modified this option 
accordingly.   
 
In response to commenter (45), staff appreciates the suggested modification by which various 
community assets may be considered.  Staff believes that the proposed rule more closely follows the 
policies and priorities of the Board than the commenter’s proposed changes, and that the extent of 
the nature and scope of commenters proposed changes would require renewing the rule-making 
process and re-publication prior to adoption. 
 
8. §10.101(a)(3) – Subchapter B – Undesirable Site Features (4), (6), (32) 
 
COMMENT SUMMARY:  Commenter (32) indicated that the distances between a site and the 
undesirable land uses relating to junkyards, heavy industrial and landfills are inadequate to protect 
tenants from harm and further asserted that the potential harm from these site uses is far greater 
than that of a sexually-oriented business, yet all need to be more than 300 ft from the development 
site.  Moreover, commenter (32) stated that the 500 ft distance to a manufacturing or fuel storage 
facility is unacceptably small considering a fuel tank explosion would impact an area much larger and 
airborne emissions from manufacturing plants would also spread beyond the 500 ft radius. 
 
Commenter (32) expressed concern regarding the reduction in distance between a development site 
and an active railroad track to 100 feet considering that a commuter train derailment has the 
potential to cause damage well beyond this.  Commenter (32) believed that trains carrying hazardous 
materials present an even greater risk, including crude oil, and the risk of oil spills. 
 
Commenter (4) argued that the modification to subparagraph (D) regarding “capable of refining” 
makes the item further reaching and requested clarification as to why the 2 mile limitation was 
chosen and for what purpose because it redlines significant portions of places, such as Texas City 
and La Marque for no apparent reason.  Commenter (4) further asserted that if the concern was 
explosion risk, then a more appropriate solution would be to require HUD blast zone calculations 
and recommended the following modification: 
 

“(D) Development Sites located within 2 miles of potentially hazardous uses such as 
nuclear plants or refineries capable of refining more than 100,000 barrels of oil daily 
unless the Applicant provides evidence of HUD blast zone calculations based on the 
distance to refinery features and is located outside such blast zone and/or has 
proposed appropriate remediation;” 

 
Similarly, commenter (6) expressed concern over the limitation in subparagraph (D) and requested 
the distance be modified from 2 miles to 1.5 miles considering the extent of the petro-chemical and 
industrial base of the economy and that if not changed it would preclude much of their downtown 
from being re-developed. 
 
STAFF RESPONSE: In response to commenter (32) regarding distances to certain undesirable 
site features relative to others, concerns were raised; however, no specific or supported alternative 
distances were recommended.  In evaluating these comments in conjunction with those from 
commenter (4), (6) staff believes there can be changes to this section that defer to regulations already 
in place, appropriate distances relative to housing and appropriate mitigation as may be applicable in 
the future.   
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9. §10.101(a)(4) – Subchapter B – Undesirable Neighborhood Characteristics (1), (3), (21), 
(22), (23), (30), (31), (32), (34), (35), (49), (51)  
 
COMMENT SUMMARY:  Commenter (1), (23), (49), (51) expressed concern over the use of 
neighborhoodscout.com by which to base policy decisions considering its proprietary software and 
therefore unknown as to how it collects, analyzes and reports data across a city.  Because of 
concerns over inaccurate data commenter (1), (23), (34), (49), (51) requested the Department not 
rely on use of this website for its multifamily programs and commenter (23) further indicated that 
the subscription service is costly at $40/month. Commenter (34) requested the language used in 
with respect to crime in the 2015 rules be used instead because it at least provided alternatives that 
could be used to counter that of neighborhoodscout.com.  Commenter (3), (23) suggested that 
because neighborhoodscout.com provides inconsistent results, applicants should have the option of 
obtaining statistics directly from the police department and only in instances where such statistics 
are difficult then neighborhoodscout.com can be used.  Commenter (3), (23), (35), (49) 
recommended the following modification: 
 

“(ii) The Development Site is located in a census tract or within 1,000 feet of any 
census tract in an Urban Area and the rate of Part I violent crimes for the police beat 
as reported by the local police department is greater than 18 per 1,000 persons 
(annually) or as reported on neighborhoodscout.com.”  

 
Commenter (21) offered similar recommended language as noted below: 
 

“(ii) The Development Site is located in a census tract or within 1,000 feet of any 
census tract in an Urban Area and the rate of Part I violent crime is greater than 18 
per 1,000 persons (annually) as reported on neighborhoodscout.com or other local-
data source such as precinct reports.”  

 
Commenter (3), (31), (34) recommended section (iii) regarding blighted structures be deleted on the 
basis that the concept of blight is too subjective to administer in a consistent way.  Commenter (31), 
(34) further noted that this criteria may result in the ineligibility of sites in high opportunity areas or 
revitalization areas that are rapidly improving simply due to the presence of a de minimis number of 
blighted structures.  Commenter (35) also requested the blight restriction be removed on the basis 
that bad housing conditions are a reason to invest in an area and that the Legislature affirmed that as 
a priority of the state through creation of the At-Risk set-aside.  Commenter (35) further asserted 
that consistent with the Supreme Court decision, the Department may make awards in 
neighborhoods when there is a valid governmental interest for those allocation decisions and that 
ameliorating blight and bad housing conditions is a valid, and perhaps the best, according to 
commenter (35), justifications for investing in a neighborhood.  
 
Commenter (3), (30), (31), (34), (49), (51) suggested section (iv) regarding schools that have not Met 
Standard be deleted on the basis that certain school districts in larger urban areas struggle to meet 
the new standards because they are indeed new standards. Commenter (3), (31), (34) further asserted 
that while the inference of undesirable neighborhood characteristics is rebuttable, this rule will cause 
additional administrative burden both for the program participants and the program staff.  
Commenter (30) inquired as to what actions, documentation and timelines would be acceptable 
submissions by the applicant to mitigate schools that do not have the Met Standard rating and 
provided as an example, if TEA and/or the school in question shared what their plan of action is 
bringing the rating up to Met Standard and it will take five years to accomplish most of the outlined 
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actions in the plan, would that be acceptable to resolve the issue, or whether the mitigation plan 
have to resolve all issues by the Placed in Service date. 
 
Commenter (23), (49), (51) similarly requested that schools that do not achieve the Met Standard 
rating be removed, or at least take into account supportive housing developments that only lease to 
adults, who have no children with need or use for higher performing schools.  Commenter (23) 
requested the following modification: 
 

“(iv) The Development Site is located within the attendance zones of an elementary 
school, a middle school and a high school that does not have a Met Standard rating 
by the Texas Education Agency…. Development Sites subject to an Elderly 
Limitation or Supportive Housing are is considered exempt and dodoes not have to 
disclose the presence of this characteristic.” 

 
Commenter (49), (51) recommended that, at a minimum, the elderly exclusion should be for all 
elderly developments not just “limitation” as all elderly developments are designed and intend to 
serve elderly who do not use primary schools. 
 
Commenter (3) asserted that large cities will not legally be able to provide letters stating the 
development is necessary in order to comply with their fair housing obligations on the basis that the 
statement is too broad and too open to legal interpretation.  Cities will be more comfortable, 
according to commenter (3), with confirming compliance with their planning documents; therefore, 
commenter (3) and similarly commenter (35) recommended the following modification: 

“(iii) The Development is necessary to enable the state, a participating jurisdiction, or 
an entitlement community to comply with its obligation to affirmatively further fair 
housing, a HUD approved Conciliation Agreement, or a final and non-appealable 
court orderconsistent with fair housing planning documents, such as an Analysis of 
Impediments or Assessment of Fair Housing, and with planning documents such as 
the city’s or county’s HUD consolidated plan.”   

Commenter (35) further asserted they disagree with the use of undesirable neighborhood 
characteristics as a proxy for race in the QAP and that instead of disqualifying areas because of racial 
demographics, the approach toward fair housing seems to substitute a proxy for racial concentration 
such as high crime or blight.  Moreover, according to commenter (35) the disqualification of 
neighborhoods based on race, or based on a proxy for racial concentration is only fair if there are 
broad exceptions.  Commenter (35) added that HUD site and neighborhood standards have always 
recognized broad exceptions for economically revitalizing areas and rehabilitation developments and 
suggested the Department broaden its exception to allow a site that is consistent with fair housing 
obligations.  Commenter (35) expressed support for the modification as proposed by commenter 
(3).   
 
Commenter (34) recommended the following modification so that there is no implication that Fair 
Housing goals may only be achieved with the development in question. 

“(iii) The Development is necessary to enableenables the state, a participating 
jurisdiction, or an entitlement community to comply with its obligation to 
affirmatively further fair housing, a HUD approved Conciliation Agreement, or a 
final and non-appealable court order.”   
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Commenter (22) recommended the following modification on the basis that staff’s recommendation 
could be eligibility, ineligibility or even neutral and as a result the proposed language could add 
confusion. 

“Should the Board uphold staff's recommendation or make a determination that a 
Development Site is ineligible, the termination of the Application resulting from 
such Board action is not subject to appeal.”  

Commenter (32) expressed support regarding evidence of mitigation of undesirable neighborhood 
characteristics that must include timelines and the expectation that the issues being addressed will be 
resolved or significantly improved by the time the development is placed into service. 
 
STAFF RESPONSE: In response to commenters (1), (3), (21), (23), (34), (35), (49), (51) staff 
believes it is important for applicants to perform an initial evaluation of their sites with respect to 
crime and this rule encourages that evaluation. Staff also wants to provide a universal benchmark by 
which such evaluation can be performed recognizing that how local police departments report crime 
differs from city to city.  If, based on results from Neighborhoodscout.com, disclosure is necessary 
then the rule provides additional flexibility in the data source or other information that can be used 
as mitigation, including police beat data as suggested by the commenters. The crime rate threshold 
does not result in an application being ineligible but merely triggers a more substantive review of 
relevant information concerning the neighborhood.  
 
In response to specific comments by commenter (35) who expressed disagreement with the use of 
undesirable neighborhood characteristics as a proxy for race in the QAP, staff disagrees on the basis 
that the undesirable neighborhood characteristics may not have anything to do with the racial 
composition of the residents in the area but has to do more with concerns with safety and well-being 
as it relates to the location of affordable housing. 
 
In response to commenter (3), (31), (34) who recommended section (iii) regarding blighted 
structures be deleted on the basis that the concept of blight is too subjective to administer in a 
consistent way, staff disagrees and believes such determinations can be and have successfully been 
made by the Board.  Maintaining this requirement will further ensure that the surrounding land uses 
are fully contemplated by the developer prior to making an application. 
 
As it relates to the basis by which a site can be found eligible by the Board in response to 
commenter (3), the justification for the recommended change is based on cities not legally being able 
to provide such letters; however, the Department does not know this to be true.  Moreover, what a 
city will or will not be comfortable in confirming with respect to affirmatively furthering fair housing 
may very well have to do with the location of the site itself.  Staff notes that providing such a letter is 
not a threshold requirement in general, but one of three elements by which the Board has to 
consider, should staff recommend that a site be found ineligible. In response to commenter (34) 
staff disagrees and believes that the location of the development is important in an assessment to 
affirmatively further fair housing.  While staff recommends no other changes based on these 
aforementioned comments, staff has clarified this section to indicate that such information would 
need to be provided by the Applicant. 
 
In response to commenters (3), (30), (31), (34), (49) and (51) staff believes developments located in 
areas where the schools that would reasonably be attended by the tenants is worthy of consideration.  
Staff notes that based on the 2015 Accountability Ratings released by TEA 94% of school districts 
achieved the Met Standard rating and 86% of elementary, middle and high schools achieved the Met 
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Standard rating.  Based on these high percentages and in response to commenter (3), (31), (34), staff 
does not believe the disclosure and assessment required will create any more additional 
administrative burden than any of the other undesirable neighborhood characteristics.  In response 
to commenter (30) staff has modified the rule to reflect the following:   
 

“Possible mitigation for areas where the schools have not achieved the Met Standard 
rating could include, but is not limited to, a letter from the Superintendent or 
member of the school board identifying the efforts it has undertaken to increase 
student performance, including benchmarks for re-evaluation, any local efforts that 
may be underway (including plans for school expansion or new schools built to 
alleviate over-crowding), and long-term trends that would point toward their 
achieving the Met Standard rating by the time the Development places in service.  In 
general, Mitigationmitigation of any of the undesirable neighborhood characteristics 
must also include timelines that evidence that efforts are already underway and a 
reasonable expectation that the issue(s) being addressed will be resolved or 
significantly improved by the time the proposed Development is placed in service.” 

 
In response to commenters (23), (49) and (51) requesting supportive housing developments to be 
exempt from the Met Standard requirement, there is no TDHCA restriction on children living in a 
supportive housing development and, therefore, staff believes that such developments should be 
held to the same standard considering a tenant with a child may request to lease at a supportive 
housing development.  Similarly, in response to commenter (49) and (51), those with an elderly 
preference will be required, based on HUD guidance, to operate the development in a manner that 
will enable it to serve a reasonably foreseeable demand for households with children.  As a result, 
staff believes the Met Standard rating of the schools to be important. 
 
In response to commenter (22), staff agrees with the recommended change regarding Board 
determination of ineligibility. 
 
Staff appreciates the support expressed by commenter (32). 
10. §10.101(b)(4) – Subchapter B – Mandatory Development Amenities (3), (21), (31), (36), 
(49) 
 
COMMENT SUMMARY:  Commenter (3), (21), (31), (36) requested that central air not be 
required for acquisition/rehabilitation developments where the units currently operate with PTACs 
and further stated that modern PTAC units are energy and cost efficient and older existing buildings 
typically do not have the plate height to allow for both central air and reasonable ceiling height.  
Commenter (3), (21), (31), (36) proposed the following modification: 
 

“(L) All Units must have central heating and air-conditioning (Packaged Terminal Air 
Conditioners meet this requirement for SRO or Efficiency Units and for all units in 
Rehabilitation properties where the units were heated and cooled with Packaged 
Terminal Air Conditioners prior to the Rehabilitationonly); and”  

 
Commenter (49) suggested a similar modification noting efficiency and one-bedroom units and also 
recommended a PTAC with an EER 11.5 rating.  Commenter (49) further noted that the cost to 
replace a PTAC system with central air is cost prohibitive in an existing project and PTACs are 
much less expensive as it relates to long-term maintenance costs.  Moreover, the cost per square 
foot scoring item restricts the amount of hard costs which makes it difficult to add the central air 
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requirement into the budget and still remain competitive.  Commenter (49) recommended the 
following changes: 
 

“(L) All Units must have central heating and air-conditioning (Packaged Terminal Air 
Conditioners meet this requirement for SRO, or Efficiency Units and Rehabilitation 
developments consisting of efficiency and one bedroom units that currently have 
PTAC’s only); and”  

 
STAFF RESPONSE:  In response to commenters (3), (21), (31), (36), (49) staff believes that the 
general high caliber of rehabilitation expected by the Department requires that central air 
conditioning remain a requirement for rehabilitation developments; however, should the Board 
choose to offer some relief to Applicant’s proposing rehabilitation, staff believes that mini-split 
systems could be an appropriate alternative.  Mini-split systems are generally superior to traditional 
PTAC units.  In addition to being much more efficient, they also offer quieter operation.  As 
advances are made in PTAC units and where there is a demonstrated structural need, the Board may 
still approve a waiver on a case-by-case basis.   
 
Staff recommends no change based on these comments. 
 
11. §10.101(b)(5) – Subchapter B – Common Amenities (3), (28), (30), (31), (38), (45)  
 
COMMENT SUMMARY: Commenter (3), (28), (30), (31) stated that extending obligations 
associated with providing common amenities past the compliance period is inconsistent with the 
Department’s current policy of confirming compliance during the compliance period and that 
extending this type of compliance through the Extended Use Period will create further 
administrative burden, both for program participants and Department staff.  Commenter (3), (28), 
(30), (31) requested the timeframe through the Compliance Period be restored. 
 
Commenter (38) expressed support for the green building threshold points and also encouraged the 
Department to partner with Texas’ utilities to make energy-efficiency programs more accessible to 
affordable, multifamily developments.  
 
Commenter (45) believed that if tenants in a second phase of a development are able to enjoy the 
benefits of an amenity built in the first phase then the amenity should count for points in the second 
phase.  Commenter (45) asserted that building an additional amenity in some cases is an inefficient 
use of federal resources and further expressed that any concerns over eligible basis can be resolved 
at cost certification.  Commenter (45) recommended the following modification to this section: 
 

“All amenities must meet accessibility standards and spaces for activities must be 
sized appropriately to serve the proposed Target Population. Applications for non-
contiguous scattered site housing, excluding non-contiguous single family sites, will 
have the test applied based on the number of Units per individual site, which 
includes those amenities required under subparagraph (C)(xxxi) of this paragraph.  If 
scattered site with fewer than 41 Units per site, at a minimum at least some of the 
amenities required under subparagraph (C)(xxxi) of this paragraph must be 
distributed proportionately across all sites.  In the case of additional phases of a 
Development any amenities that are anticipated to be shared with the first phase 
development cannot can be claimed for purposes of meeting this requirement for the 
second phase, as long as that amenity still meets any requirements with respect to its 
size, or where appropriate, the number of amenities required per unit. .  The second 
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phase must include enough points to meet this requirement that are provided on the 
Development Site.  For example, if a swimming pool exists on the phase one 
property and it is anticipated that the second phase tenants will be allowed it use it, 
the swimming pool cannot be claimed for points for purposes of this requirement 
for the second phase Development.  All amenities must be accessible and must be 
available to all units via an accessible route.” 

  
STAFF RESPONSE:  In response to commenters (3), (28), (30), (31) regarding the change in 
terminology from compliance period to extended use period, staff notes that the change was to align 
with actual practice from a monitoring perspective.  Staff believes that the more appropriate term to 
use is the Affordability Period which addresses the affordability requirements specific to the 
program applied under and has made the change accordingly.  While the rule allows for an owner to 
replace amenities while keeping the overall point value the same, most of the common amenities are 
permanent features to the property (e.g. perimeter fencing, swimming pool, etc.) and would 
presumably remain throughout the life of the property and benefit future tenants.  Moreover, 
because the common amenities are capitalized costs with the same depreciation periods as the units 
themselves as evidence of their inclusion in eligible basis they should be maintained throughout the 
Affordability Period.  Staff has further researched commenters claims that this is a change in policy 
and confirmed that an inconsistency in the policy first occurred during the 2013 revamping of the 
QAP where the “Compliance Period” was first specified in the new Subchapter B; however, this was 
inconsistent with the executed LURA’s and compliance monitoring requirements. Accordingly, the 
proposed rule is in accord with the Department’s policy on this issue, as has been historically 
expressed through its LURA’s. 
 
Staff appreciates the support expressed by commenter (38). 
 
In response to commenter (45) the size of a development’s amenities for a first phase should stand 
on their own and should not anticipate an over-sizing to support a second phase because the second 
phase may never come to fruition.  Moreover, parsing the eligible basis for an oversized pool or 
community building, for example, would unnecessarily complicate the calculation of eligible basis for 
both phases.   
 
Staff recommends no change based on these comments. 
 
12. §10.101(b)(6) – Subchapter B – Unit Requirements (3), (28), (30), (31)  
 
COMMENT SUMMARY: Commenter (3), (28), (31) stated that extending obligations associated 
with unit requirements past the compliance period is inconsistent with the Department’s current 
policy of confirming compliance during the compliance period and that extending this type of 
compliance through the Extended Use Period will create further administrative burden, both for 
program participants and Department staff.  Commenter (3), (28), (31) requested the timeframe 
through the Compliance Period be restored.  
 
STAFF RESPONSE:  In response to commenters (3), (28), (30), (31) regarding the change in 
terminology from compliance period to extended use period, staff notes that the change was to align 
with actual practice from a monitoring perspective.  Staff believes that the more appropriate term to 
use is the Affordability Period which addresses the affordability requirements specific to the 
program applied under and has made the change accordingly.  While the rule allows for an owner to 
replace amenities while keeping the overall point value the same, many of the unit amenities are 
permanent features to the property (e.g. storage room, covered patios/balconies, nine foot ceilings,  
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etc.) and would presumably remain throughout the life of the property and benefit future tenants.  
Moreover, because the amenities are capitalized costs with the same depreciation periods as the units 
themselves as evidence of their inclusion in eligible basis they should be maintained throughout the 
Affordability Period.  Staff has further researched commenters claims that this is a change in policy 
and confirmed that an inconsistency in the policy first occurred during the 2013 revamping of the 
QAP where the “Compliance Period” was first specified in the new Subchapter B; however, this was 
inconsistent with the executed LURA’s and compliance monitoring requirements. Accordingly, the 
proposed rule is in accord with the Department’s policy on this issue, as has been historically 
expressed through its LURA’s. 
 
Staff recommends no change based on these comments. 
  
13. §10.101(b)(7) – Subchapter B – Tenant Supportive Services (1), (3), (28), (30), (31), (49) 
 
COMMENT SUMMARY:  Commenter (3), (28), (31) stated that extending obligations associated 
with providing supportive services past the compliance period is inconsistent with the Department’s 
current policy of confirming compliance during the compliance period and that extending this type 
of compliance through the Extended Use Period will create further administrative burden, both for 
program participants and Department staff.  Commenter (3), (28), (31) requested the timeframe 
through the Compliance Period be restored. 
 
Commenter (49) recommended that item (X) be modified for consistency with the Aging in Place 
scoring item so that smaller developments can effectively implement this expensive, yet extremely 
important service. 
 

“(X) a full-time An on-site resident services coordinator with a dedicated office space 
at the Development that works a minimum of 16 hours per week for developments 
of 80 units or less and a minimum of 32 hours for developments 81 units or more (2 
points);” 

 
Commenter (1) expressed opposition to subparagraph (Z), relating to proximity to facilities for 
treatment of alcohol dependency, PTSD, therapeutic and rehabilitative services, and medical and/or 
psychological services being utilized for all developments on the basis that not all developments 
engage or refer their residents to their use.  Commenter (1) asserted that this is ultimately a free 
point for developments instead of forcing them to choose from the menu of services that actually 
require participation in order to get the points and further suggested that this item was originally 
included as specific to supportive housing and should be called out for supportive housing 
exclusively. 
 
STAFF RESPONSE:  In response to commenters (3), (28), (30), (31) regarding the change in 
terminology from compliance period to extended use period, staff believes that the more 
appropriate term to use is the Affordability Period which addresses the affordability requirements 
specific to the program applied under and has made the change accordingly. Staff has further 
researched commenters claims that this is a change in policy and confirmed that an inconsistency in 
the policy first occurred during the 2013 revamping of the QAP where the “Compliance Period” 
was first specified in the new Subchapter B; however, this was inconsistent with the executed 
LURA’s and compliance monitoring requirements.  Accordingly, the proposed rule is in accord with 
the Department’s policy on this issue, as has been historically expressed through its LURA’s. 
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In response to commenter (49) staff believes that allowing a development to claim points for the 
supportive service requirement that they are already receiving points for under a scoring item could 
effectively water-down the overall number of supportive services required.  Moreover, making the 
change suggested by the commenter could affect the ability of a non-competitive HTC application 
to claim points for this service by making it more restrictive.  It would also be impractical for staff to 
independently verify compliance with the total number of hours worked and even if it could be 
monitored, any finding of less than the required hours would be considered an uncorrectable finding 
of noncompliance.   
 
In response to commenter (1) staff disagrees that general population or elderly development 
residents would not benefit from proximity to a facility that offers therapeutic or rehabilitative 
services, treatment for alcohol dependency or psychological services.  Staff has clarified this item to 
reflect that, regardless of population served, if the development has a referral process and provides 
transportation to and from the facility they would qualify for the points.   
 
 Staff recommends no change based on these comments. 
 
STATUTORY AUTHORITY. The new section is adopted pursuant to Texas Government Code 
§2306.053, which authorizes the Department to adopt rules. Additionally, the new section is adopted 
pursuant to §2306.67022, which specifically authorizes the Department to adopt a qualified 
allocation plan.      
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Preamble, Reasoned Response, and New Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts new 10 
TAC, Chapter 10 Uniform Multifamily Rules, Subchapter C, concerning Application Submission 
Requirements, Ineligibility Criteria, Board Decisions and Waiver of Rules for Applications.  Sections 
10.204 – 10.205 and 10.207 are adopted with changes to the text as published in the September 25, 
2015, issue of the Texas Register (40 TexReg 6414).  Sections 10.201 – 10.203 and 10.206 are adopted 
without changes and will not be republished. 
 
REASONED JUSTIFICATION.  The Department finds that the adoption of the rule will result in 
a more consistent approach to governing multifamily activity and to the awarding of funding or 
assistance through the Department and to minimize repetition. The comments and responses 
include both administrative clarifications and corrections to the Uniform Multifamily Rule based on 
the comments received. After each comment title, numbers are shown in parentheses. These 
numbers refer to the person or entity that made the comment as reflected at the end of the reasoned 
response. If comment resulted in recommended language changes to the Draft Uniform Multifamily 
Rule as presented to the Board in September, such changes are indicated.   
 
SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMENDATIONS.  
 
Public comments were accepted through October 15, 2015, with comments received from (3) Texas 
Affiliation of Affordable Housing, (19) R.L. “Bobby” Bowling IV, (21) Structure Development, (22) 
Cynthia Bast, Locke Lord, (37) Terri Anderson, (45) Pedcor Investments.  
 
14. Subchapter C –  General Comment (22)   
 
COMMENT SUMMARY:  Commenter (22) noted that throughout the Rules, the Department has 
various ways of referring to Persons involved with an Application – i.e. Applicant, Affiliate, 
Principal and Development Team and further stated that sometimes their usage creates unintended 
burdens or infeasibility for Applicants where the goal should be uniformity and consistency.  
Commenter (22) asserted that the organizational charts need to be the hub of the wheel hosting the 
various spokes (ineligibility, previous participation, etc.).  Commenter (22) further explained the 
certain kinds of organizations such as non-profit organizations, governmental bodies and public 
corporations require different treatment because control and governance of these entities is so 
different than private, closely-held organizations.  Non-profits, governmental bodies and public 
corporations are not generally run by those who own the entity or serve on the board but rather they 
are operated on a day-to-day basis by a few officers and/or employees.  According to commenter 
(22), there have been instances where board members of non-profits, governmental bodies and 
public companies are uncomfortable with signing certifications required in the application, with 
some even resigning their role on the board, because they go beyond an individual’s personal 
knowledge.  Commenter (22) believed more improvement is needed with respect to these 
certifications and with the usage of various Persons involved with an Application.    
 
STAFF RESPONSE:  Staff partially agrees that these non-substantive clarifications may be 
beneficial, but as this section and these definitions were not altered from last year a review or re-
write of them is not warranted by this comment.   
 
Staff recommends no changes based on these comments.   
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15. §10.201(2)(B)(iii) – Subchapter C –  Filing of Application for Tax-Exempt Bond 
Developments (37)  
 
COMMENT SUMMARY:  Commenter (37) asserted the Department should not require shorter 
closing expectations for Traditional Carryforward Tax-Exempt bond applications but should instead 
be more development-friendly with the understanding that it is very difficult to close on a tax-
exempt bond development in five months.  Commenter (37) suggested the language under (iii) of 
this subparagraph be removed. 
 
STAFF RESPONSE: Staff recognizes that Traditional Carryforward applications are allowed a 
longer timeframe by which to close and that depending on the financial structure or funding sources 
involved such timeframe could be warranted.  Staff believes it is important for its analysis of 
financial feasibility be concurrent with the analysis performed by the lender, syndicator and other 
funding institutions to ensure consistency with the representations made in the application and that 
it accurately reflects anticipated costs.  Recognizing that many aspects of a development can change 
at any given point, staff does not believe it is unreasonable that after Board consideration the 
transaction be in a position to close shortly thereafter. 
 
Staff recommends no changes based on these comments.   
 
16. §10.202(1) – Subchapter C – Ineligible Applicants (22)  
 
COMMENT SUMMARY:  Commenter (22) stated the opening paragraph of this section applies 
the standard therein to any party on the Development Team, which is defined broadly to include any 
Person with any role in the Development, which would include not only the developer and 
guarantor, but also minor players like lawyers, architects, or even construction subcontractor.  All of 
these parties would be held to this standard, and according to commenter (22) it is unconscionable 
to ask an applicant, developer, or guarantor to make representations and certifications as to every 
single member of the development team.  Commenter (22) recommended the Department only 
apply these ineligibility standards to those persons reflected on the organizational chart for the 
applicant, developer and guarantor. 
 
STAFF RESPONSE:  Staff partially agrees that these non-substantive clarifications may be 
beneficial, but as this section and these definitions were not altered from last year a review or re-
write of them is not warranted by this comment.   
 
Staff recommends no changes based on these comments.   
 
17. §10.203 – Subchapter C – Public Notifications (55), (56), (57), (58), (59), (60), (61), (62)  
 
COMMENT SUMMARY: Commenter (55) contended that the residents of any subdivision 
should be notified when low-income projects are planned to be built in neighborhoods either 
through the homeowner’s association or through each individual family that is going to be affected. 
 
Commenter (56), (57), (58), (59), (60), (61), (62) recommended the changes below to the notification 
process so that no other community suffers the fate of having an affordable development adjacent 
to their community without the proper notification and no options to prevent it. 

“(1) Neighborhood Organization Notifications.  
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(A) The Applicant must identify and notify all Neighborhood Organizations 
(HOA’s) on record with the county or the state as of 3090 days prior to the Full 
Application Delivery Date and whose boundaries are immediately adjacent to or 
in a radius of two miles from include the proposed Development Site.  
(B) The Applicant must list, in the certification form provided in the 
Application, all Neighborhood Organizations (HOA’s) on record with the 
county or state as of 30 90days prior to the Full Application Delivery Date and 
whose boundaries are immediately adjacent to or in a radius of two (2) miles 
from include the proposed Development Site as of the submission of the 
Application.  

(2) Notification Recipients. No later than the date the Application is submitted, 
notification must be sent to all of the persons or entities identified in subparagraphs 
(A) - (H) of this paragraph…..  

(A) Neighborhood Organizations (HOA’s) on record with the state or county as 
of 3090 days prior to the Full Application Delivery Date whose boundaries 
include are immediately adjacent to or within a two (2) mile radius to the 
Development Site;..”  

 
Commenter (56), (57), (58), (59), (60), (61), (62) additionally proposed new definitions for terms 
used in this section – specifically to “notify” means the actual or physical presentation of a hardcopy 
document to an HOA and that meetings or conversations are not considered notifications; and to 
“identify” means an actual or physical list as a hardcopy document of HOA’s, along with physical 
addresses, and contact person and phone number.  
 
STAFF RESPONSE:  In response to commenters, this is a significant change and would 
immediately place a new considerable burden on 2016.  Staff believes that the extent of this 
proposed change to the scope of this rule would require renewing the rule-making process and re-
publication prior to adoption. 
 
Staff recommends no changes based on these comments.   
 
18. §10.204(5)(B) – Subchapter C – Designation as Rural or Urban (19)  
 
COMMENT SUMMARY:  Commenter (19) expressed support for the proposed language and 
stated it is well thought-out and in accordance with statute.   
 
STAFF RESPONSE:  Staff appreciates the support expressed by commenter (19). 
 
Staff recommends no changes based on this comment. 
 
19. §10.204(11) – Subchapter C – Zoning (37)  
 
COMMENT SUMMARY:  Commenter (37) suggested that the annexation of a development site 
while the application is under review should be allowed to provide evidence of appropriate zoning 
with the Commitment or Determination Notice or provide evidence of vested rights prior to 
construction commencement.  Commenter (37) further stated that involuntary annexation is a key 
indicator of housing discrimination and a tool the city could use to prevent the application from 
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being awarded; however, vested rights and other legal vehicles are available to the developer and do 
not require proper zoning.   
 
STAFF RESPONSE:  As it relates to zoning, the rule has required that in instances where an 
applicant has requested a zoning change then evidence is required at the time of Commitment or 
Determination Notice that such zoning change was approved.  This indicates that they can build 
what they’ve represented in the application.  In instances where while the application is under review 
an annexation of a development site occurred, staff does not believe it is unreasonable to request 
documentation at the time of Commitment or Determination Notice that an applicant has the ability 
to build what they’ve proposed on the site.  If it was determined that the annexation precluded the 
applicant from building on the site, staff would be in a position to allocate those credits to the next 
application in line. 
 
Staff recommends no changes based on these comments.   
 
20. §10.204(14) – Subchapter C – Nonprofit Ownership (3), (21), (22), (37), (45) 
 
COMMENT SUMMARY:  Commenter (3), (21), (22), (45) asserted the requirement for 
documentation to substantiate a property tax exemption adds unnecessary costs to the preparation 
of an application and believed that applicants relying on a property tax exemption should do so at 
their own risk.  Commenter (21), (45) stated that many attorneys will not want to verify something 
that is out of their control because only Appraisal Districts can officially grant the exemption.  
Commenter (3), (21), (45) requested this threshold requirement be deleted.   
 
Commenter (37) suggested in lieu of an attorney statement or opinion, an applicant be allowed to 
provide a predetermination notice from the applicable appraisal district, but also suggested the 
Department should recognize state law and not require a non-profit to bear the additional cost 
burden associated with the attorney statement.  Commenter (45) recommended that should this 
requirement remain that it be moved to Subchapter D, relating to the Real Estate Analysis rules, 
such that the cost is only borne if the application is underwritten, and that it be included as a 
condition of the award to be met at Commitment. 
 
Commenter (22) explained that when their firm issues opinions on ad valorem tax exemptions, their 
client has already gone through the pre-determination process with the appraisal district and their 
opinion is based upon the pre-determination from the appraisal district and further noted that there 
is not sufficient time in the application process to obtain the pre-determination such that an opinion 
can be issued.  Moreover, commenter (22) was unclear as to the purpose of the language for the 
PILOT agreement since it is different from an exemption and is only utilized when a property 
actually has an exemption by right.  Commenter (22) recommended the following modification: 

“(C) For all Applications. Any Applicant proposing a Development with a property 
tax exemption must include a letter from an attorney statement and documentation 
supporting the amount, basis for qualification, and the reasonableness of achieving 
the exemption under the Property Tax Codeidentifying the statutory basis for the 
exemption and indicating that the exemption is reasonably achievable, subject to 
appraisal district review.  Additionally, any Development with a A proposed Payment 
in Lieu of Taxes (“PILOT”) agreement must provide evidence regarding the 
statutory basis for the PILOT and its termsbe documented as being reasonably 
achievable.”   
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STAFF RESPONSE: In response to commenter (3), (21), (37), (45), to the extent that financial 
feasibility, as evaluated by the Department, is dependent upon such exemption, staff does not 
believe that it is unreasonable to request documentation indicating it is reasonably expected that a 
development would qualify for a property tax exemption. Staff has modified the language consistent 
with what was suggested by commenter (22) and incorporated the change into the Post Award and 
Asset Management Requirements Rules. Moreover, in response to commenter (45) the 
documentation would be required to be submitted at the time of Commitment or Determination 
Notice.  The language as it relates to this requirement has been removed from this section and the 
following has been added under §10.402(d): 

“(7) for Applications underwritten with a property tax exemption documentation 
must be submitted in the form of a letter from an attorney identifying the statutory 
basis for the exemption and indicating that the exemption is reasonably achievable, 
subject to appraisal district review.  Additionally, any Development with a proposed 
Payment in Lieu of Taxes (“PILOT”) agreement must provide evidence regarding 
the statutory basis for the PILOT and its terms.”   

21. §10.205(5)(B) – Subchapter C – Site Design and Development Feasibility Report (45)  
 
COMMENT SUMMARY:  Commenter (45) suggested this report be moved to section §10.204 of 
the rules so that it is not subject to the same scrutiny as the other third party reports, specifically as it 
relates to the requirement that they be submitted in their entirety or the application would be 
terminated.  Commenter (45) contended that unlike the other third party reports which are actually 
completed by third party professionals, the site design and feasibility report can be compiled by the 
applicant from more than one service provider and to some extent the information contained 
therein is included in other parts of the application.  Commenter (45) recommended this report be 
subject to the Administrative Deficiency process, including the provision relating to “matters of a 
material nature not susceptible to being resolved” instead of the provision included in the 
introductory paragraph for third party reports. 
 
STAFF RESPONSE: Staff agrees with the recommendation of commenter (45).  The paragraph 
relating to the Site Design and Development Feasibility Report has been moved to §10.204.   
 
22. §10.207(a)(1) – Subchapter C – Waiver of Rules for Applications (45)  
 
COMMENT SUMMARY: Commenter (45) requested clarification regarding the authority of the 
Executive Director to grant waivers.  Specifically, the rule indicates that the Executive Director may 
waive requirements “as provided in this rule” which has been understood to mean that unless a 
section of the rule actually speaks to a waiver of that particular rule, the Executive Director does not 
have the authority to entertain a waiver of that rule.  Commenter (45) further explained that the only 
place in the rule that specifically mentions such authority is in the introductory paragraph relating to 
fees, under Subchapter G and further stated that §11.6(5) relating to Force Majeure is the only other 
place where waivers are mentioned in that waivers will not be accepted.  Commenter (45) asserted 
that because this waiver section alludes to a process by which an applicant could appeal the denial of 
a waiver request by the Executive Director it implies that such waiver requests would actually be 
entertained and further asserted that if waiver requests will not be entertained then the provision 
should be deleted so as to speed up the process by which such requests would be presented to the 
Board.  Commenter (45) suggested that should such requests be entertained by the Executive 
Director, the section should be modified accordingly and suggested the following: 
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“(b) Waivers Granted by the Executive Director. The Executive Director may 
consider requests to waive requirements of those provisions of this rule listed in 
subsection (a) of this section. as provided in this rule. Even if this section of the rule 
grants the Executive Director authority to waive a given item, the Executive Director 
may present the matter to the Board for consideration and action...”  

STAFF RESPONSE: Staff agrees and has modified the language as recommended by commenter 
(45). 
 
STATUTORY AUTHORITY. The new sections are adopted pursuant to Texas Government Code, 
§2306.053, which authorizes the Department to adopt rules. Additionally, the new sections are 
adopted pursuant to Texas Government Code, §2306.67022, which specifically authorizes the 
Department to adopt a qualified allocation plan.    
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Preamble, Reasoned Response, and New Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts new 10 
TAC, Chapter 10 Uniform Multifamily Rules, Subchapter G, §§10.901 – 10.904 concerning Fee 
Schedule, Appeals and Other Provisions.  Sections 10.901 - 10.904 are adopted without changes to 
text as published in the September 25, 2015, issue of the Texas Register (40 TexReg 6462) and will not 
be republished.   
 
REASONED JUSTIFICATION.  The Department finds that the adoption of the sections will 
result in a more consistent approach to governing multifamily activity and to the awarding of 
funding or assistance through the Department and to minimize repetition.  The comments and 
responses include both administrative clarifications and corrections to the Uniform Multifamily Rule 
based on the comments received. After each comment title numbers are shown in parentheses. 
These numbers refer to the person or entity that made the comment as reflected at the end of the 
reasoned response. If comment resulted in recommended language changes to the proposed 
Uniform Multifamily Rule as presented to the Board in September, such changes are indicated. 
 
SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMENDATIONS.  
 
Public comments were accepted through October 15, 2015, with comments received from (51) 
Texas Association of Community Development Corporations 
   
23. §10.901(3) – Subchapter G – Application Fee (51) 
 
COMMENT SUMMARY: Commenter (51) opposed the changed language for nonprofit 
organizations from “will receive a discount of 10%” to “may be eligible to receive a discount of 
10%” on the basis that as previously stated it provides a small, but meaningful incentive to nonprofit 
developers. 
  
STAFF RESPONSE: The current proposed language does not affect a nonprofit’s ability to 
request and receive a 10% reduction in the application fee, provided that documentation is 
submitted that affirms the CHDO or nonprofit status. 
 
Staff recommends no change based on these comments. 
 
STATUTORY AUTHORITY. The new sections are adopted pursuant to Texas Government Code 
§2306.053, which authorizes the Department to adopt rules. Additionally, the new sections are 
adopted pursuant to Texas Government Code, §2306.67022, which specifically authorizes the 
Department to adopt a qualified allocation plan, and Texas Government Code, §2306.144, 
§2306.147, and §2306.6716.    
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Index of all Commenters on Subchapters A, B, C and G 
 
(1) Foundation Communities 
(3) Texas Affiliation of Affordable Housing Providers 
(4) Alyssa Carpenter 
(5) Palladium USA  
(6) Chris Boone, City of Beaumont 
(7) Rural Rental Housing Association of Texas 
(19) R.L. “Bobby” Bowling IV  
(21) Structure Development  
(22) Cynthia Bast, Lock Lord 
(23) New Hope Housing 
(24) Mary Henderson 
(28) Arx Advantage, LLC 
(30) Housing Lab by BETCO 
(31) Marque Real Estate Consultants 
(32) Texas Appleseed/Texas Low Income Housing Information Service  
(34) Barry Palmer, Coats Rose 
(36) Texas Coalition of Affordable Developers 
(37) Terri Anderson  
(38) National Housing Trust  
(43) Kim Schwimmer  
(45) Pedcor Investments 
(49) National Church Residences 
(51) Texas Association of Community Development Corporations 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 



Uniform Multifamily Rules 

Subchapter A – General Information and Definitions 

§10.1.Purpose. This chapter applies to an award of multifamily development funding or other 
assistance including the award of Housing Tax Credits by the Texas Department of Housing and 
Community Affairs (the "Department") and establishes the general requirements associated in 
making such awards. Applicants pursuing such assistance from the Department are required to 
certify, among other things, that they have familiarized themselves with the rules that govern that 
specific program including, but not limited to, Chapter 1 Subchapter C of this title (relating to 
Previous Participation), Chapter 11 of this title (relating to Housing Tax Credit Program 
Qualified Allocation Plan), Chapter 12 of this title (relating to Multifamily Housing Revenue 
Bond Rules) and other Department rules. This chapter does not apply to any project-based rental 
assistance or operating assistance programs or funds unless incorporated by reference in whole 
or in part in a Notice of Funding Availability (“NOFA”) or rules for such a program except to the 
extent that Developments receiving such assistance and otherwise subject to this chapter remain 
subject to this chapter.  

§10.2.General.  

(a) Direct Loan funds and other non-Housing Tax Credit or tax exempt bond resources may be 
made available through a NOFA or other similar governing document that includes the basic 
Application and funding requirements:  

(1) deadlines for filing Applications and other documents;  
(2) any additional submission requirements that may not be explicitly provided for in this 
chapter;  
(3) any applicable Application set-asides and requirements related thereto;  
(4) award limits per Application or Applicant;  
(5) any federal or state laws or regulations that may supersede the requirements of this 
chapter; and  
(6) other reasonable parameters or requirements necessary to implement a program or 
administer funding effectively.  

(b) Due Diligence and Applicant Responsibility. Department staff may, from time to time, 
make available for use by Applicants information and informal guidance in the form of reports, 
frequently asked questions, rent and income limits, and responses to specific questions. The 
Department encourages communication with staff in order to clarify any issues that may not be 
fully addressed in the multifamily rules or may be unclear when applied to specific facts. 
However, while these resources are offered to help Applicants prepare and submit accurate 
information, Applicants should also appreciate that this type of guidance is limited by its nature 
and that staff will apply the multifamily rules to each specific situation as it is presented in the 
submitted Application. In addition, although the Department may compile data from outside 
sources in order to assist Applicants in the Application process, it remains the sole responsibility 
of the Applicant to independently perform the necessary due diligence to research, confirm, and 
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verify any data, opinions, interpretations or other information upon which Applicant bases an 
Application.  

(c) Board Standards for Review. Some issues may require or benefit from board review. The 
Board is not constrained to a particular standard, and while its actions on one matter are not 
binding as to how it will address another matter, the Board does seek to promote consistency 
with its policies, including the policies set forth in this chapter.  

(d) Census Data. Where this chapter requires the use of census or American Community Survey 
data, the Department shall use the most current data available as of October 1, 2015, unless 
specifically otherwise provided in federal or state law or in the rules. The availability of more 
current data shall generally be disregarded. For Rural Area and Urban Area designations, the 
Department shall use in establishing the designations, the U.S. Census Bureau's Topographically 
Integrated Geographic Encoding and Referencing ("TIGER") shape files applicable for the 
population dataset used in making such designations.  

(e) Public Information Requests. Pursuant to Texas Government Code, §2306.6717, any pre-
application and any full Application, including all supporting documents and exhibits, must be 
made available to the public, in their entirety, on the Department's website. The filing of a pre-
application or Application with the Department shall be deemed as consent to the release of any 
and all information contained therein, including supporting documents and exhibits, and as a 
waiver of any of the applicable provisions of Texas Government Code, Chapter 552, with the 
exception of any such provisions that are considered by law as not subject to a waiver.  

(f) Responsibilities of Municipalities and Counties. In providing resolutions regarding housing 
de-concentration issues, threshold requirements, or scoring criteria, municipalities and counties 
should consult their own staff and legal counsel as to whether such resolution will be consistent 
with Fair Housing laws as they may apply, including, as applicable, consistency with any Fair 
Housing Activity Statement-Texas (“FHAST”) form on file, any current Analysis of 
Impediments to Fair Housing Choice, or any current plans such as one year action plans or five 
year consolidated plans for HUD block grant funds, such as HOME or CDBG funds.  

(g) Deadlines. Where a specific date or deadline is identified in this chapter, the information or 
documentation subject to the deadline must be submitted on or before 5:00 p.m. Austin local 
time on the day of the deadline. If the deadline falls on a weekend or holiday, the deadline is 
5:00 p.m. Austin local time on the next day which is not a weekend or holiday and on which the 
Department is open for general operation.   

§10.3.Definitions.  

(a) Terms defined in this chapter apply to the Housing Tax Credit Program, Multifamily Housing 
Revenue Bond Program, HOME Program and any other programs for the development of 
affordable rental property administered by the Department and as may be defined in this title. 
Any capitalized terms not specifically mentioned in this section or any section referenced in this 
document shall have the meaning as defined in Texas Government Code Chapter 2306, Internal 
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Revenue Code (the "Code") §42, the HOME Final Rule, and other Department rules, as 
applicable.  

(1) Adaptive Reuse--The change-in-use of an existing building not, at the time of Application, 
being used, in whole or in part, for residential purposes (e.g., school, warehouse, office, hospital, 
hotel, etc.), into a building which will be used, in whole or in part, for residential purposes. 
Adaptive reuse requires that the exterior walls of the existing building remain in place. All units 
must be contained within the original exterior walls of the existing building. Porches and patios 
may protrude beyond the exterior walls. Ancillary non-residential buildings, such as a clubhouse, 
leasing office and/or amenity center may be newly constructed outside the walls of the existing 
building or as detached buildings on the Development Site.  

(2) Administrative Deficiencies--Information requested by Department staff that is required to 
clarify or correct one or more inconsistencies or to provide non-material missing information in 
the original Application or to assist staff in evaluating the Application that, in the Department 
staff's reasonable judgment, may be cured by supplemental information or explanation which 
will not necessitate a substantial reassessment or re-evaluation of the Application. Administrative 
Deficiencies may be issued at any time while the Application or Contract is under consideration 
by the Department, including at any time while reviewing performance under a Contract, 
processing documentation for a Commitment of Funds, closing of a loan, processing of a 
disbursement request, close-out of a Contract, or resolution of any issues related to compliance.  

(3) Affiliate--An individual, corporation, partnership, joint venture, limited liability company, 
trust, estate, association, cooperative or other organization or entity of any nature whatsoever that 
directly, or indirectly through one or more intermediaries, has Control of, is Controlled by, or is 
under common Control with any other Person. All entities that share a Principal are Affiliates.  

(4) Affordability Period--The Affordability Period commences as specified in the Land Use 
Restriction Agreement (LURA) or federal regulation, or commences on the first day of the 
Compliance Period as defined by the Code §42(i)(1), and continues through the appropriate 
program's affordability requirements or termination of the LURA, whichever is earlier. The term 
of the Affordability Period shall be imposed by the LURA or other deed restriction and may be 
terminated upon foreclosure or deed in lieu of foreclosure. The Department reserves the right to 
extend the Affordability Period for HOME or NSP Developments that fail to meet program 
requirements. During the Affordability Period, the Department shall monitor to ensure 
compliance with programmatic rules as applicable, regulations, and Application representations.  

(5) Applicable Percentage--The percentage used to determine the amount of the Housing Tax 
Credit for any Development, as defined more fully in the Code §42(b).  

(A) For purposes of the Application, the Applicable Percentage will be projected at:  

(i) nine percent if such timing is deemed appropriate by the Department or if the ability to 
claim the full 9 percent credit is extended by the U.S. Congress prior to March 1, 2016;  
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(ii) forty basis points over the current applicable percentage for 70 percent present value 
credits, pursuant to §42(b) of the Code for the month in which the Application is 
submitted to the Department; or  

(iii) fifteen basis points over the current applicable percentage for 30 percent present 
value credits, unless fixed by Congress, pursuant to §42(b) of the Code for the month in 
which the Application is submitted to the Department.  

(B) For purposes of making a credit recommendation at any other time, the Applicable 
Percentage will be based in order of priority on:  

(i) the percentage indicated in the Agreement and Election Statement, if executed; or  

(ii) the actual applicable percentage as determined by the Code §42(b), if all or part of the 
Development has been placed in service and for any buildings not placed in service the 
percentage will be the actual percentage as determined by the Code §42(b) for the most 
current month; or  

(iii) the percentage as calculated in subparagraph (A) of this paragraph if the Agreement 
and Election Statement has not been executed and no buildings have been placed in 
service.  

(6) Applicant--Means any individual or a group of individuals and any Affiliates who file an 
Application for funding or tax credits subject to the requirements of this chapter or 10 TAC 
Chapters 11 or 12 and who may contemplate the later formation of one or more business entities, 
such as a limited partnership, that is to be engaged in the ownership of a Development.  In 
administering the application process the Department staff will assume that the applicant will be 
able to form any such entities and that all necessary rights, powers, and privileges including, but 
not limited to, site control will be transferable to that entity.  The formation of the ownership 
entity, qualification to do business (if needed), and transfer of such rights, powers, and privileges 
must be accomplished as required in this Chapter and 10 TAC Chapters 11 and 12, as applicable.  

(7) Application Acceptance Period--That period of time during which Applications may be 
submitted to the Department.  For Tax-Exempt Bond Developments it is the date the Application 
is submitted to the Department. 

(8) Award Letter and Loan Term Sheet--A document that may be issued to an awardee of a 
Direct Loan before the issuance of a Commitment and/or Contract which preliminarily sets forth 
the terms and conditions under which the Direct Loan will be made available. An Award Letter 
and Loan Term Sheet will typically be contingent on the awardee satisfying certain requirements 
prior to executing a Commitment and/or Contract. 

(9) Bank Trustee--A federally insured bank with the ability to exercise trust powers in the State 
of Texas.  
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(10) Bedroom--A portion of a Unit which is no less than 100 square feet; has no width or length 
less than 8 feet; is self contained with a door (or the Unit contains a second level sleeping area of 
100 square feet or more); has at least one window that provides exterior access; and has at least 
one closet that is not less than 2 feet deep and 3 feet wide and high enough to accommodate 5 
feet of hanging space. A den, study or other similar space that could reasonably function as a 
bedroom and meets this definition is considered a bedroom.  

(11) Breakeven Occupancy--The occupancy level at which rental income plus secondary income 
is equal to all operating expenses, including replacement reserves and taxes, and mandatory debt 
service requirements for a Development.  

(12) Building Costs--Cost of the materials and labor for the vertical construction or rehabilitation 
of buildings and amenity structures.  

(13) Carryover Allocation--An allocation of current year tax credit authority by the Department 
pursuant to the provisions of §42(h)(1)(C) of the Code and U.S. Treasury Regulations, §1.42-6.  

(14) Carryover Allocation Agreement--A document issued by the Department, and executed by 
the Development Owner, pursuant to §10.402(f) of this chapter (relating to Housing Tax Credit 
and Tax Exempt Bond Developments).  

(15) Cash Flow--The funds available from operations after all expenses and debt service required 
to be paid have been considered.  

(16) Certificate of Reservation--The notice given by the Texas Bond Review Board (“TBRB”) to 
an issuer reserving a specific amount of the state ceiling for a specific issue of bonds.  

(17) Code--The Internal Revenue Code of 1986, as amended from time to time, together with 
any applicable regulations, rules, rulings, revenue procedures, information statements or other 
official pronouncements issued thereunder by the U.S. Department of the Treasury or the 
Internal Revenue Service (“IRS”).  

(18) Code of Federal Regulations (“CFR”)--The codification of the general and permanent rules 
and regulations of the federal government as adopted and published in the Federal Register.  

(19) Commitment (also referred to as Contract)--A legally binding written contract, setting forth 
the terms and conditions under which housing tax credits, loans, grants or other sources of funds 
or financial assistance from the Department will be made available.  

(20) Commitment of Funds--Occurs after the Development is approved by the Board and once a 
Commitment or Award Letter and Loan Term Sheet is executed between the Department and 
Development Owner. For Direct Loan Programs, this process is distinct from “Committing to a 
specific local project” as defined in 24 CFR Part 92, which may occur when the activity is set up 
in the disbursement and information system established by HUD; known as the Integrated 
Disbursement and Information System (IDIS). The Department's commitment of funds may not 
align with commitments made by other financing parties.  
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(21) Committee--See Executive Award and Review Advisory Committee.  

(22) Comparable Unit--A Unit, when compared to the subject Unit, is similar in net rentable 
square footage, number of bedrooms, number of bathrooms, overall condition, location (with 
respect to the subject Property based on proximity to employment centers, amenities, services 
and travel patterns), age, unit amenities, utility structure, and common amenities.  

(23) Competitive Housing Tax Credits (“HTC”)--Tax credits available from the State Housing 
Credit Ceiling.  

(24) Compliance Period--With respect to a building financed by Housing Tax Credits, the period 
of fifteen (15) taxable years, beginning with the first taxable year of the credit period pursuant to 
§42(i)(1) of the Code.  

(25) Continuously Occupied--The same household has resided in the Unit for at least twelve (12) 
months.  

(26) Contract--See Commitment.  

(27) Contract Rent--Net rent based upon current and executed rental assistance contract(s), 
typically with a federal, state or local governmental agency. 

(28) Contractor--See General Contractor.  

(29) Control (including the terms "Controlling," "Controlled by," and/or "under common Control 
with")--The power, ability, or authority, acting alone or in concert with others, directly or 
indirectly, to manage, direct, superintend, restrict, regulate, govern, administer, or oversee. 
Controlling entities of a partnership include the general partners, special limited partners when 
applicable, but not investor limited partners who do not possess other factors or attributes that 
give them Control. Controlling entities of a limited liability company include but are not limited 
to the managers, managing members, any members with 10 percent or more ownership of the 
limited liability company, and any members with authority similar to that of a general partner in 
a limited partnership, but not investor members who do not possess other factors or attributes 
that give them Control. Controlling individuals or entities of a corporation, including non-profit 
corporations, include voting members of the corporation’s board, whether or not any one 
member did not participate in a particular decision due to recusal or absence. Multiple Persons 
may be deemed to have Control simultaneously.  

(30) Credit Underwriting Analysis Report--Sometimes referred to as the "Report." A decision 
making tool used by the Department and Board containing a synopsis and reconciliation of the 
Application information submitted by the Applicant.  

(31) Debt Coverage Ratio (“DCR”)--Sometimes referred to as the "Debt Coverage" or "Debt 
Service Coverage." Calculated as Net Operating Income for any period divided by scheduled 
debt service required to be paid during the same period.  
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(32) Deferred Developer Fee--The portion of the Developer Fee used as a source of funds to 
finance the development and construction of the Property.  

(33) Deobligated Funds--The funds released by the Development Owner or recovered by the 
Department canceling a Contract or award involving some or all of a contractual financial 
obligation between the Department and a Development Owner or Applicant.  

(34) Determination Notice--A notice issued by the Department to the Development Owner of a 
Tax-Exempt Bond Development which specifies the Department's determination as to the 
amount of tax credits that the Development may be eligible to claim pursuant to §42(m)(1)(D) of 
the Code.  

(35) Developer--Any Person entering into a contractual relationship with the Owner to provide 
Developer Services with respect to the Development and receiving a fee for such services and 
any other Person receiving any portion of a developer feeDeveloper Fee, whether by subcontract 
or otherwise, except if the Person is acting as a consultant with no Control and receiving less 
than 10 percent of the total Developer Feefee. The Developer may or may not be a Related Party 
or Principal of the Owner.  

(36) Developer Fee--Compensation in amounts defined in §10.302(e)(7) of this chapter (relating 
to Underwriting Rules and Guidelines) paid by the Owner to the Developer for Developer 
Services inclusive of compensation to a Development Consultant(s), Development Team 
member or any subcontractor that performs Developer Services or provides guaranties on behalf 
of the Owner will be characterized as Developer Fee.  

(37) Developer Services--A scope of work relating to the duties, activities and responsibilities for 
pre-development, development, design coordination, and construction oversight of the Property 
generally including but not limited to:  

(A) site selection and purchase or lease contract negotiation;  
(B) identifying and negotiating sources of construction and permanent financing, including 
financing provided by the Department;  
(C) coordination and administration of activities, including the filing of applications to 
secure such financing;  
(D) coordination and administration of governmental permits, and approvals required for 
construction and operation;  
(E) selection and coordination of development consultants including architect(s), 
engineer(s), third-party report providers, attorneys, and other design or feasibility 
consultants;  
(F) selection and coordination of the General Contractor and construction contract(s);  
(G) construction oversight;  
(H) other consultative services to and for the Owner;  
(I) guaranties, financial or credit support if a Related Party; and  
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(J) any other customary and similar activities determined by the Department to be 
Developer Services.  

(38) Development--A residential rental housing project that consists of one or more buildings 
under common ownership and financed under a common plan which has applied for Department 
funds. This includes a project consisting of multiple buildings that are located on scattered sites 
and contain only rent restricted units. (§2306.6702)  

(39) Development Consultant or Consultant--Any Person (with or without ownership interest in 
the Development) who provides professional or consulting services relating to the filing of an 
Application, or post award documents as required by the program.  

(40) Development Owner (also referred to as "Owner")--Any Person, General Partner, or 
Affiliate of a Person who owns or proposes a Development or expects to acquire Control of a 
Development under a purchase contract or ground lease approved by the Department and is 
responsible for performing under the allocation and/or Commitment with the Department. 
(§2306.6702)  

(41) Development Site--The area, or if scattered site, areas on which the Development is 
proposed and to be encumbered by a LURA.  

(42) Development Team--All Persons and Affiliates thereof that play a role in the development, 
construction, rehabilitation, management and/or continuing operation of the subject 
Development, including any Development Consultant and Guarantor.  

(43) Direct Loan--Funds provided through the HOME Program, Neighborhood Stabilization 
Program, or Housing Trust Fund or other program available through the Department for 
multifamily development. Direct Loans may also include deferred forgivable loans or other 
similar direct funding by the Department, regardless if it is required to be repaid. The tax-exempt 
bond program is specifically excluded.  

(44) Economically Distressed Area--An area that is in a census tract that has a median household 
income that is 75 percent or less of the statewide median household income and in a municipality 
or, if not within a municipality, in a county that has been awarded funds under the Economically 
Distressed Areas Program administered by the Texas Water Development Board within the five 
(5) years ending at the beginning of the Application Acceptance Period. Notwithstanding all 
other requirements, for funds awarded to another type of political subdivision (e.g., a water 
district), the Development Site must be within the jurisdiction of the political subdivision.  

(45) Effective Gross Income (“EGI”)--The sum total of all sources of anticipated or actual 
income for a rental Development, less vacancy and collection loss, leasing concessions, and 
rental income from employee-occupied units that is not anticipated to be charged or collected.  

(46) Efficiency Unit--A Unit without a separately enclosed Bedroom designed principally for use 
by a single person.  
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(47) Elderly Development--A Development that is subject to an Elderly Limitation or a 
Development that is subject to an Elderly Preference. 

(A) Elderly Limitation Development--A Development subject to an “elderly limitation” is a 
Development that meets the requirements of the Housing for Older Persons Act (“HOPA”) 
under the Fair Housing Act and receives no funding that requires leasing to persons other 
than the elderly (unless the funding is from a federal program for which the Secretary of 
HUD has confirmed that it may operate as a Development that meets the requirements of 
HOPA); or 

(B) Elderly Preference Development--A property receiving HUD funding and certain other 
types of federal assistance is a Development subject to an “elderly preference.”  A 
Development subject to an Elderly Preference must lease to other populations, including in 
many cases elderly households with children.  A property that is deemed to be a 
Development subject to an Elderly Preference must be developed and operated in a manner 
which will enable it to serve reasonable foreseeable demand for households with children, 
including, but not limited to, making provision for such in developing its unit mix and 
amenities.  

(48) Eligible Hard Costs--Hard Costs includable in Eligible Basis for the purposes of 
determining a Housing Credit Allocation.  

(49) Environmental Site Assessment (“ESA”)--An environmental report that conforms to the 
Standard Practice for Environmental Site Assessments: Phase I Assessment Process (ASTM 
Standard Designation: E 1527) and conducted in accordance with §10.305 of this chapter 
(relating to Environmental Site Assessment Rules and Guidelines) as it relates to a specific 
Development.  

(50) Executive Award and Review Advisory Committee (“EARAC” also referred to as the 
"Committee")--The Department committee created under Texas Government Code §2306.1112.  

(51) Existing Residential Development--Any Development Site which contains existing 
residential units at any time after the beginning of the Application Acceptance Period.  

(52) Extended Use Period--With respect to an HTC building, the period beginning on the first 
day of the Compliance Period and ending the later of:  

(A) the date specified in the Land Use Restriction Agreement or  
(B) the date which is fifteen (15) years after the close of the Compliance Period.  

(53) First Lien Lender--A lender whose lien has first priority as a matter of law or by operation 
of a subordination agreement or other intercreditor agreement.  

(54) General Contractor (including "Contractor")--One who contracts for the construction or 
rehabilitation of an entire Development, rather than a portion of the work. The General 
Contractor hires subcontractors, such as plumbing contractors, electrical contractors, etc., 
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coordinates all work, and is responsible for payment to the subcontractors. A prime 
subcontractor will also be treated as a General Contractor, and any fees payable to the prime 
subcontractor will be treated as fees to the General Contractor, in the scenarios described in 
subparagraphs (A) and (B) of this paragraph:  

(A) any subcontractor, material supplier, or equipment lessor receiving more than 50 percent 
of the contract sum in the construction contract will be deemed a prime subcontractor; or  
 
(B) if more than 75 percent of the contract sum in the construction contract is subcontracted 
to three or fewer subcontractors, material suppliers, and equipment lessors, such parties will 
be deemed prime subcontractors.  

(55) General Partner--Any person or entity identified as a general partner in a certificate of 
formation for the partnership that is the Development Owner and that Controls the partnership. 
Where a limited liability corporation is the legal structure employed rather than a limited 
partnership, the manager or managing member of that limited liability corporation is deemed, for 
the purposes of these rules, to be the functional equivalent of a general partner.  

(56) Governing Body--The elected or appointed body of public or tribal officials, responsible for 
the enactment, implementation, and enforcement of local rules and the implementation and 
enforcement of applicable laws for its respective jurisdiction.  

(57) Governmental Entity--Includes federal, state or local agencies, departments, boards, 
bureaus, commissions, authorities, and political subdivisions, special districts, tribal governments 
and other similar entities.  

(58) Gross Capture Rate--Calculated as the Relevant Supply divided by the Gross Demand.  

(59) Gross Demand--The sum of Potential Demand from the Primary Market Area (“PMA”), 
demand from other sources, and Potential Demand from a Secondary Market Area (“SMA”) to 
the extent that SMA demand does not exceed 25 percent of Gross Demand.  

(60) Gross Program Rent--Maximum rent limits based upon the tables promulgated by the 
Department's division responsible for compliance, which are developed by program and by 
county or Metropolitan Statistical Area (“MSA”) or Primary Metropolitan Statistical Area 
(“PMSA”) or national non-metro area.  

(61) Guarantor--Any Person that provides, or is anticipated to provide, a guaranty for all or a 
portion of the equity or debt financing for the Development.  

(62) HTC Development (also referred to as "HTC Property")--A Development subject to an 
active LURA for Housing Tax Credits allocated by the Department.  

(63) HTC Property--See HTC Development.  
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(64) Hard Costs--The sum total of Building Costs, Site Work costs, Off-Site Construction costs 
and contingency.  

(65) Historically Underutilized Businesses (“HUB”)--An entity that is certified as such under 
Texas Government Code, Chapter 2161 by the State of Texas.  

(66) Housing Contract System (“HCS”)--The electronic information system established by the 
Department for tracking, funding, and reporting Department Contracts and Developments. The 
HCS is primarily used for Direct Loan Programs administered by the Department.  

(67) Housing Credit Allocation--An allocation of Housing Tax Credits by the Department to a 
Development Owner for a specific Application in accordance with the provisions of this chapter 
and Chapter 11 of this title (relating to Housing Tax Credit Program Qualified Allocation Plan).  

(68) Housing Credit Allocation Amount--With respect to a Development or a building within a 
Development, the amount of Housing Tax Credits the Department determines to be necessary for 
the financial feasibility of the Development and its viability as a Development throughout the 
Affordability Period and which the Board allocates to the Development.  

(69) Housing Quality Standards (“HQS”)--The property condition standards described in 24 CFR 
§982.401.  

(70) Initial Affordability Period--The Compliance Period or such longer period as shall have 
been elected by the Owner as the minimum period for which Units in the Development shall be 
retained for low-income tenants and rent restricted, as set forth in the LURA.  

(71) Integrated Disbursement and Information System (“IDIS”)--The electronic grants 
management information system established by HUD to be used for tracking and reporting 
HOME funding and progress and which may be used for other sources of funds as established by 
HUD.  

(72) Land Use Restriction Agreement (“LURA”)--An agreement, regardless of its title, between 
the Department and the Development Owner which is a binding covenant upon the Development 
Owner and successors in interest, that, when recorded, encumbers the Development with respect 
to the requirements of the programs for which it receives funds. (§2306.6702)  

(73) Low-Income Unit--A Unit that is intended to be restricted for occupancy by an income 
eligible household, as defined by the Department utilizing its published income limits.  

(74) Managing General Partner--A general partner of a partnership (or, as provided for in 
paragraph (55) of this subsection, its functional equivalent) that is vested with the authority to 
take actions that are binding on behalf of the partnership and the other partners. The term 
Managing General Partner can also refer to a manager or managing member of a limited liability 
company where so designated to bind the limited liability company and its members under its 
Agreement or any other person that has such powers in fact, regardless of their organizational 
title.  
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(75) Market Analysis--Sometimes referred to as "Market Study." An evaluation of the economic 
conditions of supply, demand and rental rates conducted in accordance with §10.303 of this 
chapter (relating to Market Analysis Rules and Guidelines) as it relates to a specific 
Development.  

(76) Market Analyst--A real estate appraiser or other professional familiar with the subject 
property's market area who prepares a Market Analysis.  

(77) Market Rent--The achievable rent at the subject Property for a unit without rent and income 
restrictions determined by the Market Analyst or Underwriter after adjustments are made to 
actual rents on Comparable Units to account for differences in net rentable square footage, 
functionality, overall condition, location (with respect to the subject Property based on proximity 
to primary employment centers, amenities, services and travel patterns), age, unit amenities, 
utility structure, and common area amenities. The achievable rent conclusion must also consider 
the proportion of market units to total units proposed in the subject Property.  

(78) Market Study--See Market Analysis.  

(79) Material Deficiency--Any deficiency in an Application or other documentation that exceeds 
the scope of an Administrative Deficiency. May include a group of Administrative Deficiencies 
that, taken together, create the need for a substantial re-assessment or reevaluation of the 
Application.  

(80) Multifamily Programs Procedures Manual--The manual produced and amended from time 
to time by the Department which reiterates and implements the rules and provides guidance for 
the filing of multifamily related documents. 

(81) Net Operating Income (“NOI”)--The income remaining after all operating expenses, 
including replacement reserves and taxes that have been paid.  

(82) Net Program Rent--Calculated as Gross Program Rent less Utility Allowance.  

(83) Net Rentable Area (“NRA”)--The unit space that is available exclusively to the tenant and is 
typically heated and cooled by a mechanical HVAC system. NRA is measured to the outside of 
the studs of a unit or to the middle of walls in common with other units. NRA does not include 
common hallways, stairwells, elevator shafts, janitor closets, electrical closets, balconies, 
porches, patios, or other areas not actually available to the tenants for their furnishings, nor does 
NRA include the enclosing walls of such areas.  

(84) Non-HTC Development--Sometimes referred to as Non-HTC Property. Any Development 
not utilizing Housing Tax Credits or Exchange funds.  

(85) Notice of Funding Availability (“NOFA”)--A notice issued by the Department that 
announces funding availability, usually on a competitive basis, for multifamily rental programs 
requiring Application submission from potential Applicants.  
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(86) Off-Site Construction--Improvements up to the Development Site such as the cost of roads, 
water, sewer, and other utilities to provide access to and service the Site.  

(87) Office of Rural Affairs--An office established within the Texas Department of Agriculture; 
formerly the Texas Department of Rural Affairs.  

(88) One Year Period (“1YP”)--The period commencing on the date on which the Department 
and the Owner agree to the Qualified Contract price in writing and continuing for twelve (12) 
calendar months.  

(89) Owner--See Development Owner.  

(90) Person--Without limitation, any natural person, corporation, partnership, limited 
partnership, joint venture, limited liability company, trust, estate, association, cooperative, 
government, political subdivision, agency or instrumentality or other organization or entity of 
any nature whatsoever, and shall include any group of Persons acting in concert toward a 
common goal, including the individual members of the group.  

(91) Persons with Disabilities--With respect to an individual, means that such person has:  

(A) a physical or mental impairment that substantially limits one or more major life 
activities of such individual;  
(B) a record of such an impairment; or  
(C) is regarded as having such an impairment, to include persons with severe mental illness 
and persons with substance abuse disorders.  

(92) Physical Needs Assessment--See Property Condition Assessment.  

(93) Place--An area defined as such by the United States Census Bureau, which, in general, 
includes an incorporated city, town, or village, as well as unincorporated areas know as census 
designated places. The Department may provide a list of Places for reference.  

(94) Post Carryover Activities Manual--The manual produced and amended from time to time by 
the Department which explains the requirements and provides guidance for the filing of post-
carryover activities, or for Tax Exempt Bond Developments, the requirements and guidance for 
post Determination Notice activities.  

(95) Potential Demand--The number of income-eligible, age-, size-, and tenure-appropriate target 
households in the designated market area at the proposed placement in service date.  

(96) Primary Market--Sometimes referred to as "Primary Market Area." The area defined by the 
Market Analyst as described in §10.303 of this chapter from which a proposed or existing 
Development is most likely to draw the majority of its prospective tenants or homebuyers.  

(97) Primary Market Area (“PMA”)--See Primary Market.  
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(98) Principal--Persons that will exercise Control (which includes voting board members 
pursuant to §10.3(a)(29) of this chapter) over a partnership, corporation, limited liability 
company, trust, or any other private entity. In the case of:  

(A) partnerships, Principals include all General Partners, special limited partners, and 
Principals with ownership interest;  

(B) corporations, Principals include any officer authorized by the board of directors, 
regardless of title, to act on behalf of the corporation, including but not limited to the 
president, vice president, secretary, treasurer, and all other executive officers, and each stock 
holder having a 10 percent or more interest in the corporation, and any individual who has 
Control with respect to such stock holder; and  

(C) limited liability companies, Principals include all managers, managing members, 
members having a 10 percent or more interest in the limited liability company, any 
individual Controlling such members, or any officer authorized to act on behalf of the 
limited liability company.  

(99) Pro Forma Rent--For a restricted Unit, the lesser of the Net Program Rent or the Market 
Rent. For an unrestricted unit, the Market Rent. Contract Rents, if applicable, will be used as the 
Pro Forma Rent.  

(100) Property--The real estate and all improvements thereon which are the subject of the 
Application (including all items of personal property affixed or related thereto), whether 
currently existing or proposed to be built thereon in connection with the Application.  

(101) Property Condition Assessment (“PCA”)--Sometimes referred to as "Physical Needs 
Assessment," "Project Capital Needs Assessment," or "Property Condition Report." The PCA 
provides an evaluation of the physical condition of an existing Property to evaluate the 
immediate cost to rehabilitate and to determine costs of future capital improvements to maintain 
the Property. The PCA must be prepared in accordance with §10.306 of this chapter (relating to 
Property Condition Assessment Guidelines) as it relates to a specific Development.  

(102) Qualified Contract (“QC”)--A bona fide contract to acquire the non-low-income portion of 
the building for fair market value and the low-income portion of the building for an amount not 
less than the Applicable Fraction (specified in the LURA) of the calculation as defined within 
§42(h)(6)(F) of the Code.  

(103) Qualified Contract Price ("QC Price")--Calculated purchase price of the Development as 
defined within §42(h)(6)(F) of the Code and as further delineated in §10.408 of this chapter 
(relating to Qualified Contract Requirements).  

(104) Qualified Contract Request (“Request”)--A request containing all information and items 
required by the Department relating to a Qualified Contract.  
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(105) Qualified Entity--Any entity permitted under §42(i)(7)(A) of the Code and any entity 
controlled by such qualified entity. 

(1065) Qualified Nonprofit Development--A Development which meets the requirements of 
§42(h)(5) of the Code, includes the required involvement of a Qualified Nonprofit Organization, 
and is seeking Competitive Housing Tax Credits.  

(1076) Qualified Nonprofit Organization--An organization that meets the requirements of 
§42(h)(5)(C) of the Code for all purposes, and for an allocation in the nonprofit set-aside or 
subsequent transfer of the property, meets the requirements of Texas Government Code 
§2306.6706, and §2306.6729, and §42(h)(5) of the Code.  

(1087) Qualified Purchaser--Proposed purchaser of the Development who meets all eligibility 
and qualification standards stated in the Qualified Allocation Plan of the year the Request is 
received, including attending, or assigning another individual to attend, the Department's 
Property Compliance Training.  

(1098) Reconstruction--The demolition of one or more residential buildings in an Existing 
Residential Development and the construction of an equal number of units or less on the 
Development Site. At least one unit must be reconstructed in order to qualify as Reconstruction.  

(11009) Rehabilitation--The improvement or modification of an Existing Residential 
Development through alteration, incidental addition or enhancement. The term includes the 
demolition of an Existing Residential Development and the Reconstruction of a Development on 
the Development Site, but does not include Adaptive Reuse. (§2306.004(26-a)) More 
specifically, Rehabilitation is the repair, refurbishment and/or replacement of existing 
mechanical and structural components, fixtures and finishes. Rehabilitation will correct deferred 
maintenance, reduce functional obsolescence to the extent possible and may include the addition 
of: energy efficient components and appliances, life and safety systems; site and resident 
amenities; and other quality of life improvements typical of new residential Developments.  

(1110) Related Party--As defined in Texas Government Code, §2306.6702.  

(1121) Relevant Supply--The supply of Comparable Units in proposed and Unstabilized 
Developments targeting the same population including:  

(A) the proposed subject Units;  
 
(B) Comparable Units in another proposed development within the PMA with a priority 
Application over the subject, based on the Department's evaluation process described in 
§10.201(6) of this chapter (relating to Procedural Requirements for Application 
Submission) that may not yet have been presented to the Board for consideration of 
approval;  
 
(C) Comparable Units in previously approved but Unstabilized Developments in the 
PMA; and  
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(D) Comparable Units in previously approved but Unstabilized Developments in the 
Secondary Market Area (SMA), in the same proportion as the proportion of Potential 
Demand from the SMA that is included in Gross Demand.  

(1132) Report--See Credit Underwriting Analysis Report.  

(1143) Request--See Qualified Contract Request.  

(1154) Reserve Account--An individual account:  

(A) created to fund any necessary repairs for a multifamily rental housing Development; 
and  

(B) maintained by a First Lien Lender or Bank Trustee.  

(1165) Right of First Refusal (“ROFR”)--An Agreement to provide a right to purchase the 
Property to a Qualified Entity Nonprofit Organization or tenant organization with priority to that 
of any other buyer at a price whose formula is prescribed in the LURA.  

(1176) Rural Area--  
(A) A Place that is located:  

(i) outside the boundaries of a primary metropolitan statistical area or a metropolitan 
statistical area; or  
(ii) within the boundaries of a primary metropolitan statistical area or a metropolitan 
statistical area, if the statistical area has a population of 25,000 or less and does not 
share a boundary with an urban area  

(B) For areas not meeting the definition of a Place, the designation as a Rural Area or 
Urban Area is assigned in accordance with §10.204(5)(A) of this chapter (relating to 
Required Documentation for Application Submission) or as requested in accordance with 
§10.204(5)(B).  

(1187) Secondary Market--Sometimes referred to as "Secondary Market Area." The area defined 
by the Qualified Market Analyst as described in §10.303 of this chapter.  

(1198) Secondary Market Area (“SMA”)--See Secondary Market.  

(12019) Single Room Occupancy (“SRO”)--An Efficiency Unit that meets all the requirements 
of a Unit except that it may, but is not required, to be rented on a month to month basis to 
facilitate Transitional Housing. Buildings with SRO Units have extensive living areas in 
common and are required to be Supportive Housing and include the provision for substantial 
supports from the Development Owner or its agent on site.  

(1210) Site Control--Ownership or a current contract or series of contracts, that meets the 
requirements of §10.204(10) of this chapter, that is legally enforceable giving the Applicant the 
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ability, not subject to any legal defense by the owner, to develop a Property and subject it to a 
LURA reflecting the requirements of any awards of assistance it may receive from the 
Department.  

(1221) Site Work--Materials and labor for the horizontal construction generally including 
excavation, grading, paving, underground utilities, and site amenities.  

(1232) State Housing Credit Ceiling--The aggregate amount of Housing Credit Allocations that 
may be made by the Department during any calendar year, as determined from time to time by 
the Department in accordance with applicable federal law, including §42(h)(3)(C) of the Code, 
and Treasury Regulation §1.42-14.  

(1243) Sub-Market--An area defined by the Underwriter based on general overall market 
segmentation promulgated by market data tracking and reporting services from which a proposed 
or existing Development is most likely to draw the majority of its prospective tenants or 
homebuyers.  

(1254) Supportive Housing--Residential rental developments intended for occupancy by 
individuals or households in need of specialized and specific non-medical services in order to 
maintain independent living. Supportive housing developments generally include established 
funding sources outside of project cash flow that require certain populations be served and/or 
certain services provided. The developments are expected to be debt free or have no permanent 
foreclosable or noncash flow debt. A Supportive Housing Development financed with tax-
exempt bonds with a project based rental assistance contract for a majority of the Units may be 
treated as Supportive Housing under all subchapters of this chapter, except Subchapter D of this 
chapter (relating to Underwriting and Loan Policy).   If the bonds are expected to be redeemed 
upon construction completion, placement in service or stabilization and no other permanent debt 
will remain, the Supportive Housing Development may be treated as Supportive Housing under 
Subchapter D of this chapter. The services offered generally include case management and 
address special attributes of such populations as Transitional Housing for homeless and at risk of 
homelessness, persons who have experienced domestic violence or single parents or guardians 
with minor children.  

(1265) TDHCA Operating Database--Sometimes referred to as "TDHCA Database." A 
consolidation of recent actual income and operating expense information collected through the 
Department's Annual Owner Financial Certification process, as required and described in 
Subchapter F of this chapter (relating to Compliance Monitoring), and published on the 
Department's web site (www.tdhca.state.tx.us).  

(1276) Target Population--The designation of types of housing populations shall include Elderly 
Developments, and those that are entirely Supportive Housing. All others will be considered to 
serve general populations without regard to any subpopulations. An existing Development that 
has been designated as a Development serving the general population may not change to become 
an Elderly Development without Board approval. 
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(1287) Tax-Exempt Bond Development--A Development requesting or having been awarded 
Housing Tax Credits and which receives a portion of its financing from the proceeds of tax-
exempt bonds which are subject to the state volume cap as described in §42(h)(4) of the Code, 
such that the Development does not receive an allocation of tax credit authority from the State 
Housing Credit Ceiling.  

(1298) Tax-Exempt Bond Process Manual--The manual produced and amended from time to 
time by the Department which explains the process and provides guidance for the filing of a 
Housing Tax Credit Application utilizing Tax-Exempt Bonds.  

(13029) Third Party--A Person who is not:  
(A) an Applicant, General Partner, Developer, or General Contractor; or  
 
(B) an Affiliate to the Applicant, General Partner, Developer or General Contractor; or  
 
(C) anyone receiving any portion of the administration, contractor or Developer fees from 
the Development; or  
 
(D) any individual that is an executive officer or member of the governing board or has 
greater than 10 percent ownership interest in any of the entities are identified in 
subparagraphs (A) - (C) of this paragraph.  

(1310) Total Housing Development Cost--The sum total of the acquisition cost, Hard Costs, soft 
costs, Developer fee and General Contractor fee incurred or to be incurred through lease-up by 
the Development Owner in the acquisition, construction, rehabilitation, and financing of the 
Development.  

(1321) Transitional Housing--A Supportive Housing development that includes living Units with 
more limited individual kitchen facilities and is:  

(A) used exclusively to facilitate the transition of homeless individuals and those at-risk of 
becoming homeless, to independent living within twenty-four (24) months; and  

(B) is owned by a Development Owner that includes a governmental entity or a qualified 
non-profit which provides temporary housing and supportive services to assist such 
individuals in, among other things, locating and retaining permanent housing. The limited 
kitchen facilities in individual Units must be appropriately augmented by suitable, 
accessible shared or common kitchen facilities.  

(1332) U.S. Department of Agriculture (“USDA”)--Texas Rural Development Office (“TRDO”) 
serving the State of Texas.  

(1343) U.S. Department of Housing and Urban Development (“HUD”)-regulated Building--A 
building for which the rents and utility allowances of the building are reviewed by HUD.  

(1354) Underwriter--The author(s) of the Credit Underwriting Analysis Report.  
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(1365) Uniform Multifamily Application Templates--The collection of sample resolutions and 
form letters, produced by the Department, as may be required under this chapter, Chapter 11 and 
Chapter 12 of this title that may be used, (but are not required to be used), to satisfy the 
requirements of the applicable rule.   

(1376) Uniform Physical Condition Standards (“UPCS”)--As developed by the Real Estate 
Assessment Center of HUD.  

(1387) Unit--Any residential rental unit in a Development consisting of an accommodation, 
including a single room used as an accommodation on a non-transient basis, that contains 
complete physical facilities and fixtures for living, sleeping, eating, cooking and sanitation.  

(1398) Unit Type--Units will be considered different Unit Types if there is any variation in the 
number of bedroom, bathrooms or a square footage difference equal to or more than 120 square 
feet. For example: A two Bedroom/one bath Unit is considered a different Unit Type than a two 
Bedroom/two bath Unit. A three Bedroom/two bath Unit with 1,000 square feet is considered a 
different Unit Type than a three Bedroom/two bath Unit with 1,200 square feet. A one 
Bedroom/one bath Unit with 700 square feet will be considered an equivalent Unit Type to a one 
Bedroom/one bath Unit with 800 square feet.  

(14039) Unstabilized Development--A development with Comparable Units that has been 
approved for funding by the Department's Board of Directors or is currently under construction 
or has not maintained a 90 percent occupancy level for at least twelve (12) consecutive months 
following construction completion. A development may be deemed stabilized by the Underwriter 
based on factors relating to a development's lease-up velocity, Sub-Market rents, Sub-Market 
occupancy trends and other information available to the Underwriter. The Market Analyst may 
not consider such development stabilized in the Market Study.  

(1410) Urban Area--A Place that is located within the boundaries of a primary metropolitan 
statistical area or a metropolitan statistical area other than a Place described by paragraph 
(116)(A)(ii) of this subsection. For areas not meeting the definition of a Place, the designation as 
a Rural Area or Urban Area is assigned in accordance with §10.204(5) of this chapter.  

(1421) Utility Allowance--The estimate of tenant-paid utilities made in accordance with 
Treasury Regulation, §1.42-10 and §10.614 of this chapter (relating to Utility Allowances).  

(1432) Work Out Development--A financially distressed Development for which the Owner 
and/or a primary financing participant is seeking a change in the terms of Department funding or 
program restrictions.  

(b) Request for Staff Determinations. Where the definitions of Development, Development 
Site, New Construction, Rehabilitation, Reconstruction, Adaptive Reuse, and Target Population 
fail to account fully for the activities proposed in an Application, an Applicant may request and 
Department staff may provide a determination to an Applicant explaining how staff will review 
an Application in relation to these specific terms and their usage within the applicable rules. 
Such request must be received by the Department prior to submission of the pre-application (if 
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applicable to the program) or Application (if no pre-application was submitted). Staff's 
determination may take into account the purpose of or policies addressed by a particular rule or 
requirement, materiality of elements, substantive elements of the development plan that relate to 
the term or definition, the common usage of the particular term, or other issues relevant to the 
rule or requirement. All such determinations will be conveyed in writing. If the determination is 
finalized after submission of the pre-application or Application, the Department may allow 
corrections to the pre-application or the Application that are directly related to the issues in the 
determination. It is an Applicant's sole responsibility to request a determination and an Applicant 
may not rely on any determination for another Application regardless of similarities in a 
particular fact pattern. For any Application that does not request and subsequently receive a 
determination, the definitions and applicable rules will be applied as used and defined herein. 
Such a determination is intended to provide clarity with regard to Applications proposing 
activities such as: scattered site development or combinations of construction activities (e.g., 
Rehabilitation with some New Construction). An Applicant may appeal a determination for their 
Application if the determination provides for a treatment that relies on factors other than the 
explicit definition. A Board determination or a staff determination not timely appealed cannot be 
further appealed or challenged.  

§10.4.Program Dates. This section reflects key dates for all multifamily development programs 
except for the Competitive Housing Tax Credit Program. A program calendar for the 
Competitive Housing Tax Credit Program is provided in Chapter 11 of this title (relating to 
Housing Tax Credit Program Qualified Allocation Plan). Applicants are strongly encouraged to 
submit the required items well in advance of established deadlines. Non-statutory deadlines 
specifically listed in this section may be extended by the Executive Director for a period of not 
more than five (5) business days provided; however, that the Applicant requests an extension 
prior to the date of the original deadline and has established to the reasonable satisfaction of the 
Executive Director that there is good cause for the extension. Except as provided for under 10 
TAC §1.1 relating to Reasonable Accommodation Requests, extensions relating to 
Administrative Deficiency deadlines may only be extended if documentation needed to resolve 
the item is needed from a Third Party or the documentation involves signatures needed on 
certification forms in the Application.  

(1) Full Application Delivery Date. The deadline by which the Application must be submitted 
to the Department. For Direct Loan Applications, such deadline will generally be defined in the 
applicable NOFA and for Tax-Exempt Bond Developments, such deadlines are more fully 
explained in §10.201(2) of this chapter (relating to Procedural Requirements for Application 
Submission).  

(2) Notice to Submit Lottery Application Delivery Date. No later than December 11, 2015, 
Applicants that receive an advance notice regarding a Certificate of Reservation must submit a 
notice to the Department, in the form prescribed by the Department.  

(3) Applications Associated with Lottery Delivery Date. No later than December 18, 2015, 
Applicants that participated in the Texas Bond Review Board Lottery must submit the complete 
tax credit Application to the Department.  
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(4) Administrative Deficiency Response Deadline. Such deadline shall be five (5) business 
days after the date on the deficiency notice without incurring a penalty fee pursuant to §10.901 
of this chapter (relating to Fee Schedule).  

(5) Third Party Report Delivery Date (Environmental Site Assessment (ESA), Property 
Condition Assessment (PCA), Appraisal (if applicable), Market Analysis and the Site Design and 
Development Feasibility Report). For Direct Loan Applications, the Third Party reports must be 
submitted with the Application in order for it to be considered a complete Application. For Tax-
Exempt Bond Developments, the Third Party Reports must be submitted no later than seventy-
five (75) calendar days prior to the Board meeting at which the tax credits will be considered. 
The seventy-five (75) calendar day deadlines are available on the Department's website.  

(6) Resolutions Delivery Date. Resolutions required for Tax-Exempt Bond Developments or 
Direct Loan Applications must be submitted no later than fourteen (14) calendar days before the 
Board meeting at which consideration of the award will occur.  

(7) Challenges to Neighborhood Organization Opposition Delivery Date. No later than forty-
five (45) calendar days prior to the Board meeting at which consideration of the award will 
occur.  
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Subchapter B – Site and Development Requirements and Restrictions 

§10.101.Site and Development Requirements and Restrictions.  

(a) Site Requirements and Restrictions. The purpose of this section is to identify specific requirements 
and restrictions related to a Development Site seeking multifamily funding or assistance from the 
Department.  

(1) Floodplain. New Construction or Reconstruction Developments located within a one-hundred 
(100) year floodplain as identified by the Federal Emergency Management Agency (FEMA) Flood 
Insurance Rate Maps must develop the site in full compliance with the National Flood Protection Act 
and all applicable federal and state statutory and regulatory requirements. The Applicant will have to 
use floodplain maps and comply with regulation as they exist at the time of commencement of 
construction.  Even if not required by such provisions, the Site must be developed so that all finished 
ground floor elevations are at least one foot above the floodplain and parking and drive areas are no 
lower than six inches below the floodplain. If there are more stringent local requirements they must 
also be met. If no FEMA Flood Insurance Rate Maps are available for the proposed Development 
Site, flood zone documentation must be provided from the local government with jurisdiction 
identifying the one-hundred (100) year floodplain. Rehabilitation (excluding Reconstruction) 
Developments with existing and ongoing federal funding assistance from the U.S. Department of 
Housing and Urban Development (HUD) or U.S. Department of Agriculture (USDA) are exempt 
from this requirement. However, where existing and ongoing federal assistance is not applicable such 
Rehabilitation (excluding Reconstruction) Developments will be allowed in the one-hundred (100) 
year floodplain provided the local government has undertaken and can substantiate sufficient 
mitigation efforts and such documentation is submitted in the Application or the existing structures 
meet the requirements that are applicable for New Construction or Reconstruction Developments, as 
certified to by a Third Party engineer.  

(2) Mandatory Community Assets. Development Sites must be located within a one mile radius 
(two-mile radius for Developments located in a Rural Area), unless otherwise required by the specific 
asset as noted below, of at least six (6) community assets listed in subparagraphs (A) – (S) of this 
paragraph. Supportive Housing Developments located in an Urban Area must meet the requirement in 
subparagraph (S) of this paragraph.  Only one community asset of each type listed will count towards 
the number of assets required. These do not need to be in separate facilities to be considered for 
points. A map must be included identifying the Development Site and the location of each of the 
community assets by name. All assets must exist or be under active construction, post pad (e.g. 
framing the structure) by the date the Application is submitted:  

(A) full service grocery store;  
(B) pharmacy;  
(C) convenience store/mini-market;  
(D) department or retail merchandise store (retail merchandise must be available to 
unaccompanied minorsexcluding liquor stores, smoke shops and what could otherwise be 
considered adult-oriented businesses);  
(E) federally insured depository institution;  
(F) restaurant (including fast food, but not including establishments that are primarily bars 
and serve food as an incidental item);  
(G) indoor public recreation facilities accessible to the general public, such as, community 
centers, libraries, fitness club/gym, and senior centers;  
(H) outdoor public recreation facilities accessible to the general public, such as parks, golf 
courses, and swimming pools;  



(I) medical office of a general practitioner, dentist, optometrist, urgent care facility or 
hospital;  
(J) public schools (only eligible for Developments that are not Elderly Limitation 
Developments);  
(K) campus of an accredited higher education institution;  
(L) community, civic or service organizations that provide regular and reoccurring services 
available to the entire community (this could include religious organizations or organizations 
like a , such as Kiwanis or Rotary Club);  
(M) child care center (must be licensed - only eligible for Developments that are not Elderly 
Limitation Developments);  
(N) post office;  
(O) city hall;  
(P) county courthouse;  
(Q) fire station;  
(R) police station;   
(S) Development Site is located within 1/2 mile, connected by an accessible route, of a 
designated public transportation stop at which public transportation (not including “on 
demand” transportation) stops on a regular, scheduled basis; a site's eligibility for on demand 
transportation does not meet this requirement. 

 
(3) Undesirable Site Features. Development Sites within the applicable distance of any of the 
undesirable features identified in subparagraphs (A) - (J) of this paragraph will be considered 
ineligible. Rehabilitation (excluding Reconstruction) Developments with ongoing and existing federal 
assistance from HUD, USDA, or Veterans Affairs (“VA”) may be granted an exemption by the 
Board. Such an exemption must be requested at the time of or prior to the filing of an Application and 
must include a letter stating the Rehabilitation of the existing units is consistent with achieving at 
least one or more of the stated goals as outlined in the State of Texas Analysis of Impediments to Fair 
Housing Choice or, if within the boundaries of a participating jurisdiction or entitlement community, 
as outlined in the local analysis of impediments to fair housing choice. The distances are to be 
measured from the nearest boundary of the Development Site to the undesirable feature. If 
Department staff identifies what it believes would constitute an undesirable site feature not listed in 
this paragraph or covered under subparagraph (J) of this paragraph, staff may request a determination 
from the Board as to whether such feature is acceptable or not. If the Board determines such feature is 
not acceptable and that, accordingly, the Site is ineligible, the Application shall be terminated and 
such determination of Site ineligibility and termination of the Application cannot be appealed.  

(A) Development Sites located within 300 feet of junkyards.  For purposes of this paragraph, a 
junkyard shall be defined as stated in Transportation Code, §396.001;  
(B) Development Sites located within 100 feet of active railroad tracks, unless the Applicant 
provides evidence that the city/community has adopted a Railroad Quiet Zone or the railroad in 
question is commuter or light rail;  
(C) Development Sites located within 500 feet of heavy industrial or dangerous uses such as 
manufacturing plants, fuel storage facilities (excluding gas stations), refinery blast zones, etc.;  
(D) Development Sites located within 2 miles of potentially hazardous uses such as nuclear plants 
or  refineries capable of refining more than 100,000 barrels of oil daily; 
(E) Development Sites located within 300 feet of a solid waste or sanitary landfills;  
(F) Development Sites in which the buildings are located within the easement of any overhead 
high voltage transmission line, support structures for high voltage transmission lines, radio 
antennae, satellite towers, or other similar structures. This does not apply to local service electric 
lines and poles;  



(G) Development Sites in which the buildings are located within the accident zones or clear zones 
for commercial or military airports;  
(H) Development Sites located within 300 feet of a sexually-oriented business. For purposes of 
this paragraph, a sexually-oriented business shall be defined as stated in Local Government Code, 
§243.002;  
(I) Development Sites that contain one or more pipelines, situated underground or aboveground, 
which carry highly volatile liquids; or  
(J) Any other Site deemed unacceptable, which would include, without limitation, those with 
exposure to an environmental factor that may adversely affect the health and safety of the 
residents and which cannot be adequately mitigated.  

(4) Undesirable Neighborhood Characteristics.  

(A) If the Development Site has any of the characteristics described in subparagraph (B) of this 
paragraph, the Applicant must disclose the presence of such characteristics to the Department. 
Disclosure of undesirable characteristics must be made at the time the Application is submitted to 
the Department. Alternatively, an Applicant may choose to disclose the presence of such 
characteristics at the time the pre-application (if applicable) is submitted to the Department or 
after inducement (for Tax-Exempt Bond Developments). Should staff determine that the 
Development Site has any of the characteristics described in subparagraph (B) of this paragraph 
and such characteristics were not disclosed, the Application may be subject to termination. 
Termination due to non-disclosure may be appealed pursuant to §10.902 of this chapter (relating 
to Appeals Process (§2306.0321; §2306.6715)). The presence of any characteristics listed in 
subparagraph (B) of this paragraph will prompt staff to perform an assessment of the 
Development Site and neighborhood, which may include a site visit, and which will include, 
where applicable, a review as described in subparagraph (C) of this paragraph. The assessment of 
the Development Site and neighborhood will be presented to the Board with a recommendation 
with respect to the eligibility of the Development Site. Factors to be considered by the Board, 
despite the existence of the undesirable neighborhood characteristics are identified in 
subparagraph (E) of this paragraph.  Should the Board uphold staff's recommendation or make a 
determination that a Development Site is ineligible, the termination of the Application resulting 
from such Board action is not subject to appeal.  

(B) The existence of any one of the five undesirable neighborhood characteristics in clauses (i) – (v) 
of this subparagraph must be disclosed by the Applicant and will prompt further review as outlined in 
subparagraph (C) of this paragraph: 

(i) The Development Site is located within a census tract that has a poverty rate above 40 
percent for individuals (or 55 percent for Developments in regions 11 and 13). 
(ii) The Development Site is located in a census tract or within 1,000 feet of any census tract 
in an Urban Area and the rate of Part I violent crime is greater than 18 per 1,000 persons 
(annually) as reported on neighborhoodscout.com.  
(iii) The Development Site is located within 1,000 feet of multiple vacant structures visible 
from the street, which have fallen into such significant disrepair, overgrowth, and/or 
vandalism that they would commonly be regarded as blighted or abandoned.  
(iv) The Development Site is located within the attendance zones of an elementary school, a 
middle school and a high school that does not have a Met Standard rating by the Texas 
Education Agency. In districts with district-wide enrollment or choice districts an Applicant 
shall use the rating of the closest elementary, middle and high school, respectively, which 
may possibly be attended by the tenants in determining whether or not disclosure is required.  
The applicable school rating will be the 2015 accountability rating assigned by the Texas 



Education Agency. School ratings will be determined by the school number, so that in the 
case where a new school is formed or named or consolidated with another school but is 
considered to have the same number that rating will be used. A school that has never been 
rated by the Texas Education Agency will use the district rating. If a school is configured to 
serve grades that do not align with the Texas Education Agency's conventions for defining 
elementary schools (typically grades K-5 or K-6), middle schools (typically grades 6-8 or 7-
8) and high schools (typically grades 9-12), the school will be considered to have the lower of 
the ratings of the schools that would be combined to meet those conventions. In determining 
the ratings for all three levels of schools, ratings for all grades K-12 must be included, 
meaning that two or more schools' ratings may be combined. For example, in the case of an 
elementary school which serves grades K-4 and an intermediate school that serves grades 5-6, 
the elementary school rating will be the lower of those two schools' ratings. Also, in the case 
of a 9th grade center and a high school that serves grades 10-12, the high school rating will be 
considered the lower of those two schools' ratings. Sixth grade centers will be considered as 
part of the middle school rating.  Development Sites subject to an Elderly Limitation is 
considered exempt and does not have to disclose the presence of this characteristic.  
(v) The Environmental Site Assessment for the Development Site indicates any facilities 
listings within the ASTM-required search distances from the approximate site boundaries on 
any one of the following databases: 

(I) U.S. Environmental Protection Agency (“USEPA”) National Priority List (“NPL”); 
Comprehensive Environmental Response, Compensation, and Liability Information 
System (“CERCLIS”); 
(II) Federal Engineering and/or Institutional Controls Registries (“EC”); 
Resource Conservation and Recovery Act (“RCRA”) facilities associated with treatment, 
storage, and disposal of hazardous materials that are undergoing corrective action 
(“RCRA CORRACTS”); 
(III) RCRA Generators/Handlers of hazardous waste; or 
(IV) State voluntary cleanup program. 

 
(C) Should any one of the undesirable neighborhood characteristics described in subparagraph 
(B) of this paragraph exist, staff will conduct a further Development Site and neighborhood 
review which will include assessments of those items identified in clauses (i) – (vi) of this 
paragraph. 

(i) A determination regarding neighborhood boundaries, which will be based on the review of 
a combination of natural and manmade physical features (rivers, highways, etc.), apparent 
changes in land use, the Primary Market Area as defined in the Market Analysis, census tract 
or municipal boundaries, and information obtained from any Site visits;  
(ii) An assessment of general land use in the neighborhood, including comment on the 
prevalence of residential uses; 
(iii) An assessment concerning any of the features reflected in paragraph (3) of this 
subsection if they are present in the neighborhood, regardless of whether they are within the 
specified distances referenced in paragraph (3); 
(iv) An assessment of the number of existing affordable rental units (generally includes rental 
properties subject to TDHCA, HUD, or USDA restrictions) in the neighborhood, including 
comment on concentration based on neighborhood size; 
(v) An assessment of the percentage of households residing in the census tract that have 
household incomes equal to or greater than the median household income for the MSA or 
county where the Development Site is located; and 



(vi) An assessment of the number of market rate multifamily units in the neighborhood and 
their current rents and levels of occupancy. 

   
(D) Information regarding mitigation of undesirable neighborhood characteristics should be 
relevant to the undesirable characteristics that are present in the neighborhood. For example, 
a plan to clean up an environmental hazard is an appropriate response to disclosure of a 
facility listed in the Environmental Site Assessment. With respect to crime, such information 
may include, but is not limited to, crime statistics evidencing trends that crime rates are 
materially and consistently decreasing, violent crime data based on the police beat within 
which the Development Site is located for the city’s police department, or violent crimes 
within a one half mile radius of the Development Site. The data used must include incidents 
recorded during the entire 2014 and 2015 calendar year. A written statement from the local 
police department, information identifying efforts by the local police department addressing 
issues of crime, or documentation indicating that the high level of criminal activity is 
concentrated at the Development Site, which presumably would be remediated by the planned 
Development, may also be used to document compliance with this provision. Other 
mitigation efforts to address undesirable characteristics may include new construction in the 
area already underway that evidences public and/or private investment, and to the extent 
blight or abandonment is present, acceptable mitigation would go beyond the securement or 
razing and require the completion of a desirable permanent use of the site(s) on which the 
blight or abandonment is present such as new or rehabilitated housing, new business, 
development and completion of dedicated municipal or county-owned park space. Possible 
mitigation for areas where the schools have not achieved the Met Standard rating could 
include, but is not limited to, a letter from the Superintendent or member of the school board 
identifying the efforts it has undertaken to increase student performance, including 
benchmarks for re-evaluation, any local efforts that may be underway (including plans for 
school expansion or new schools built to alleviate over-crowding), and long-term trends that 
would point toward their achieving the Met Standard rating by the time the Development 
places in service.    In general, Mitigationmitigation of any of the undesirable neighborhood 
characteristics must also include timelines that evidence that efforts are already underway and 
a reasonable expectation that the issue(s) being addressed will be resolved or significantly 
improved by the time the proposed Development is placed in service.  

(E) In order for the Development Site to be found eligible by the Board, despite the existence of 
undesirable neighborhood characteristics, the use of Department funds at the Development Site 
must be consistent with achieving at least one of the goals in clauses (i) – (iii) of this 
subparagraph. 

(i) Preservation of existing occupied affordable housing units that are subject to existing 
federal rent or income restrictions; 

(ii) Factual determination that the undesirable characteristic that has been disclosed are not of 
such a nature or severity that they should render the Development Site ineligible based on 
mitigation efforts as established under subparagraph (D) of this paragraph;  or 

(iii) The Development is necessary to enable the state, a participating jurisdiction, or an 
entitlement community to comply with its obligation to affirmatively further fair housing, a 



HUD approved Conciliation Agreement, or a final and non-appealable court order, as such 
documentation is provided by the Applicant as part of the disclosure.   

(b) Development Requirements and Restrictions. The purpose of this section is to identify specific 
restrictions on a proposed Development submitted for multifamily funding by the Department.  

(1) Ineligible Developments. A Development shall be ineligible if any of the criteria in 
subparagraphs (A) and (B) of this paragraph are deemed to apply.  
 

(A) General Ineligibility Criteria.  
(i) Developments comprised of hospitals, nursing homes, trailer parks, dormitories (or other 
buildings that will be predominantly occupied by students) or other facilities which are 
usually classified as transient housing (as provided in the §42(i)(3)(B)(iii) and (iv) of the 
Code);  
(ii) Any Development with any building(s) with four or more stories that does not include an 
elevator;  
(iii) A Housing Tax Credit Development that provides on-site continual or frequent nursing, 
medical, or psychiatric services. Refer to IRS Revenue Ruling 98-47 for clarification of 
assisted living;  
(iv) A Development that violates §1.15 of this title (relating to Integrated Housing Rule);  
(v) A Development seeking Housing Tax Credits that will not meet the general public use 
requirement under Treasury Regulation, §1.42-9 or a documented exception thereto; or 
(vi) A Development utilizing a Direct Loan that is subject to the Housing and Community 
Development Act, §104(d) requirements and proposing Rehabilitation or Reconstruction, if 
the Applicant is not proposing the one-for-one replacement of the existing unit mix. Adding 
additional units would not violate this provision. 

(B) Ineligibility of Elderly Developments.  

(i) Any Elderly Development of two stories or more that does not include elevator service for 
any Units or living space above the first floor;  
 
(ii) Any Elderly Development with any Units having more than two bedrooms with the 
exception of up to three employee Units reserved for the use of the manager, maintenance, 
and/or security officer. These employee Units must be specifically designated as such; or  
 
(iii) Any Elderly Development (including Elderly in a Rural Area) proposing more than 70 
percent two-bedroom Units.  
 

(2) Development Size Limitations. The minimum Development size is 16 Units. New Construction 
or Adaptive Reuse Developments in Rural Areas are limited to a maximum of 80 Units. Other 
Developments do not have a limitation as to the maximum number of Units.  
 
(3) Rehabilitation Costs. Developments involving Rehabilitation must establish a scope of work 
that will substantially improve the interiors of all units and exterior deferred maintenance. The 
following minimum Rehabilitation amounts must be maintained through the issuance of IRS Forms 
8609 or at the time of the close-out documentation, as applicable:  
 



(A) For Housing Tax Credit Developments under the USDA Set-Aside the minimum 
Rehabilitation will involve at least $19,000 per Unit in Building Costs and Site Work;  
 
(B) For Tax-Exempt Bond Developments, less than twenty (20) years old, based on the placed in 
service date, the minimum Rehabilitation will involve at least $15,000 per Unit in Building 
Costs and Site Work. If such Developments are greater than twenty (20) years old, based on the 
placed in service date, the minimum Rehabilitation will involve at least $25,000 per Unit in 
Building Costs and Site Work;  
 
(C) For all other Developments, the minimum Rehabilitation will involve at least $25,000 per 
Unit in Building Costs and Site Work; or  
 
(D) Rehabilitation Developments financed with Direct Loans provided through the HOME 
program (or any other program subject to 24 CFR 92) that triggers the rehabilitation 
requirements of 24 CFR 92 will be required to meet all applicable state and local codes, 
ordinances, and standards; the 2012 International Existing Building Code (“IEBC”); and the 
requirements in clauses (i) – (iv) of this subparagraph.  
 

(i) recommendations made in the Environmental Assessment and Physical Conditions 
Assessment with respect to health and safety issues, major systems (structural support; 
roofing; cladding and weatherproofing; plumbing; electrical; and heating, ventilation, and 
air conditioning), and lead based paint must be implemented; 
 
(ii)  all accessibility requirements pursuant to 10 TAC §1.206 (relating to Applicability of 
the Construction Standards for Compliance with §504 of the Rehabilitation Act of 1973)  
and §1.209 (relating to Substantial Alteration of Multifamily Developments) must be met; 
 
(iii) properties located in the designated catastrophe areas specified in 28 TAC §5.4008 
must comply with 28 TAC §5.4011  (relating to Applicable Building Code Standards in 
Designated Catastrophe Areas for Structures Constructed, Repaired or to Which Additions 
Are Made On and After January 1, 2008); and 
 
(iv) should IEBC be more restrictive than local codes, or should local codes not exist, then 
the Development must meet the requirements imposed by IEBC. 

(4) Mandatory Development Amenities. (§2306.187) New Construction, Reconstruction or 
Adaptive Reuse Units must include all of the amenities in subparagraphs (A) - (M) of this paragraph. 
Rehabilitation (excluding Reconstruction) Developments must provide the amenities in 
subparagraphs (D) - (M) of this paragraph unless stated otherwise. Supportive Housing 
Developments are not required to provide the amenities in subparagraph (B), (E), (F), (G), (I), or 
(M) of this paragraph; however, access must be provided to a comparable amenity in a common 
area. All amenities listed below must be at no charge to the tenants. Tenants must be provided 
written notice of the applicable required amenities for the Development.  

(A) All Units must be wired with RG-6/U COAX or better and CAT3 phone cable or better, 
wired to each bedroom, dining room and living room;  
(B) Laundry Connections;  



(C) Exhaust/vent fans (vented to the outside) in the bathrooms;  
(D) Screens on all operable windows;  
(E) Disposal and Energy-Star rated dishwasher (not required for USDA; Rehabilitation 
Developments exempt from dishwasher if one was not originally in the Unit);  
(F) Energy-Star rated refrigerator;  
(G) Oven/Range;  
(H) Blinds or window coverings for all windows;  
(I) At least one Energy-Star rated ceiling fan per Unit;  
(J) Energy-Star rated lighting in all Units which may include compact fluorescent or LED light 
bulbs;  
(K) Plumbing fixtures must meet performance standards of Texas Health and Safety Code, 
Chapter 372;  
(L) All Units must have central heating and air-conditioning (Packaged Terminal Air 
Conditioners meet this requirement for SRO or Efficiency Units only); and  
(M) Adequate parking spaces consistent with local code, unless there is no local code, in which 
case the requirement would be one and a half (1.5) spaces per Unit for non- Elderly 
Developments and one (1) space per Unit for Elderly Developments. The minimum number of 
required spaces must be available to the tenants at no cost.  

(5) Common Amenities.  

(A) All Developments must include sufficient common amenities as described in subparagraph 
(C) of this paragraph to qualify for at least the minimum number of points required in 
accordance with clauses (i) - (vi) of this subparagraph. For Developments with 41 Units or more, 
at least two (2) of the required threshold points must come from subparagraph (C)(xxxi) of this 
paragraph.  

(i) Developments with 16 to 40 Units must qualify for four (4) points;  
(ii) Developments with 41 to 76 Units must qualify for seven (7) points;  
(iii) Developments with 77 to 99 Units must qualify for ten (10) points;  
(iv) Developments with 100 to 149 Units must qualify for fourteen (14) points;  
(v) Developments with 150 to 199 Units must qualify for eighteen (18) points; or  
(vi) Developments with 200 or more Units must qualify for twenty-two (22) points.  

(B) These points are not associated with any selection criteria points. The amenities must be for 
the benefit of all tenants and made available throughout normal business hours and maintained 
throughout the Extended Use PeriodAffordability Period. Tenants must be provided written 
notice of the elections made by the Development Owner. If fees in addition to rent are charged 
for amenities, then the amenity may not be included among those provided to satisfy the 
requirement. All amenities must meet accessibility standards and spaces for activities must be 
sized appropriately to serve the proposed Target Population. Applications for non-contiguous 
scattered site housing, excluding non-contiguous single family sites, will have the test applied 
based on the number of Units per individual site, which includes those amenities required under 
subparagraph (C)(xxxi) of this paragraph.  If scattered site with fewer than 41 Units per site, at a 
minimum at least some of the amenities required under subparagraph (C)(xxxi) of this paragraph 
must be distributed proportionately across all sites.  In the case of additional phases of a 
Development any amenities that are anticipated to be shared with the first phase development 
cannot be claimed for purposes of meeting this requirement for the second phase.  The second 
phase must include enough points to meet this requirement that are provided on the 



Development Site.  For example, if a swimming pool exists on the phase one property and it is 
anticipated that the second phase tenants will be allowed it use it, the swimming pool cannot be 
claimed for points for purposes of this requirement for the second phase Development.  All 
amenities must be accessible and must be available to all units via an accessible route.   

(C) The common amenities and respective point values are set out in clauses (i) - (xxxi) of this 
subparagraph. Some amenities may be restricted for Applicants proposing a specific Target 
Population. An Applicant can only count an amenity once; therefore combined functions (a 
library which is part of a community room) will only qualify for points under one category:  

(i) Full perimeter fencing (2 points);  
(ii) Controlled gate access (2 points);  
(iii) Gazebo w/sitting area (1 point);  
(iv) Accessible walking/jogging path separate from a sidewalk and in addition to required 
accessible routes to Units or other amenities (1 point);  
(v) Community laundry room with at least one washer and dryer for every 40 Units (3 
points);  
(vi) Barbecue grill and picnic table with at least one of each for every 50 Units (1 point);  
(vii) Covered pavilion that includes barbecue grills and tables with at least one grill and table 
for every 50 Units (2 points);  
(viii) Swimming pool (3 points);  
(ix) Splash pad/water feature play area (1 point);  
(x) Furnished fitness center. Equipped with fitness equipment options with at least one option 
per every 40 Units or partial increment of 40 Units: stationary bicycle, elliptical trainer, 
treadmill, rowing machine, universal gym, multi-functional weight bench, sauna, stair-
climber, or other similar equipment. Equipment shall be commercial use grade or quality. All 
Developments must have at least two equipment options but are not required to have more 
than five equipment options regardless of number of Units (2 points);  
(xi) Equipped and functioning business center or equipped computer learning center. Must be 
equipped with 1 computer for every 40 Units loaded with basic programs (maximum of 5 
computers needed), 1 laser printer for every 3 computers (minimum of one printer) and at 
least one scanner which may be integrated with printer (2 points);  
(xii) Furnished Community room (2 points);  
(xiii) Library with an accessible sitting area (separate from the community room) (1 point);  
(xiv) Enclosed community sun porch or covered community porch/patio (1 point);  
(xv) Service coordinator office in addition to leasing offices (1 point);  
(xvi) Senior Activity Room stocked with supplies (Arts and Crafts, etc.) (2 points);  
(xvii) Health Screening Room (1 point);  
(xviii) Secured Entry (applicable only if all Unit entries are within the building's interior) (1 
point);  
(xix) Horseshoe pit; putting green; shuffleboard court; or video game console(s) with a 
variety of games and a dedicated location accessible to all tenants to play such games (1 
point);  
(xx) Community Dining Room with full or warming kitchen furnished with adequate tables 
and seating (3 points);  
(xxi) One Children's Playscape Equipped for 5 to 12 year olds, or one Tot Lot (1 point). Can 
only select this item if clause (xxii) of this subparagraph is not selected; or  



(xxii) Two Children's Playscapes Equipped for 5 to 12 year olds, two Tot Lots, or one of each 
(2 points). Can only select this item if clause (xxi) of this subparagraph is not selected;  
(xxiii) Sport Court (Tennis, Basketball or Volleyball) (2 points);  
(xxiv) Furnished and staffed Children's Activity Center that must have age appropriate 
furnishings and equipment. Appropriate levels of staffing must be provided during after-
school hours and during school vacations (3 points);  
(xxv) Community Theater Room equipped with a 52 inch or larger screen with surround 
sound equipment; DVD player; and theater seating (3 points);  
(xxvi) Dog Park area that is fully enclosed and intended for tenant owned dogs to run off 
leash or a dog wash station with plumbing for hot and cold water connections and tub 
drainage (requires that the Development allow dogs) (1 point);  
(xxvii) Common area Wi-Fi (1 point);  
(xxviii) Twenty-four hour,  seven days a week monitored camera/security system in each 
building (3 points);  
(xxix) Bicycle parking within reasonable proximity to each residential building that allows 
for bicycles to be secured with lock (lock not required to be provided to tenant) (1 point);  
(xxx) Rooftop viewing deck (2 points); or  
 
(xxxi) Green Building Features. Points under this item are intended to promote energy and 
water conservation, operational savings and sustainable building practices. Points may be 
selected from only one of four categories: Limited Green Amenities, Enterprise Green 
Communities, Leadership in Energy and Environmental Design (LEED), and ICC 700 
National Green Building Standard. A Development may qualify for no more than four (4) 
points total under this clause.  

(I) Limited Green Amenities (2 points). The items listed in subclauses (I) - (IV) of 
this clause constitute the minimum requirements for demonstrating green building of 
multifamily Developments. Six (6) of the twenty-two (22) items listed under items (-a-) 
- (-v-) of this subclause must be met in order to qualify for the maximum number of 
two (2) points under this subclause;  

(-a-) a rain water harvesting/collection system and/or locally approved greywater 
collection system;  
(-b-) native trees and plants installed that reduce irrigation requirements and are 
appropriate to the Development Site's soil and microclimate to allow for shading in 
the summer and heat gain in the winter.  For Rehabilitation Developments this 
would be applicable to new landscaping planned as part of the scope of work;  
(-c-) water-conserving fixtures that meet the EPA's WaterSense Label. Such 
fixtures must include low-flow or high efficiency toilets, bathroom lavatory 
faucets, showerheads, and kitchen faucets. Rehabilitation Developments may 
install compliant faucet aerators instead of replacing the entire faucets;  
(-d-) all of the HVAC condenser units located so they are fully shaded 75 percent 
of the time during summer months (i.e. May through August) as certified by the 
design team at cost certification;  
(-e-) Energy-Star qualified hot water heaters or install those that are part of an 
overall Energy-Star efficient system;  
(-f-) install individual or sub-metered utility meters for electric and water. 
Rehabilitation Developments may claim sub-meter only if not already sub-metered 
at the time of Application;  



(-g-) healthy finish materials including the use of paints, stains, adhesives, and 
sealants consistent with the Green Seal 11 standard or other applicable Green Seal 
standard;  
(-h-) install daylight sensor, motion sensors or timers on all exterior lighting and 
install fixtures that include automatic switching on timers or photocell controls for 
all lighting not intended for 24-hour operation or required for security;  
(-i-) recycling service provided throughout the Compliance Period;  
(-j-) for Rehabilitation Developments or Developments with 41 units or less, 
construction waste management system provided by contractor that meets LEEDs 
minimum standards;  
(-k-) for Rehabilitation Developments or Developments with 41 units or less, 
clothes dryers vented to the outside;  
(-l-) for Developments with 41 units or less, at least 25% by cost FSC certified 
salvaged wood products; 
(-m-) locate water fixtures within 20 feet of hot water heater; 
(-n-) drip irrigate at non-turf areas; 
(-o-) radiant barrier decking for New Construction Developments or “cool” roofing 
materials; 
(-p-) permanent shading devices for windows with solar orientation; 
(-q-) Energy-Star certified insulation products; 
(-r-) full cavity spray foam insulation in walls; 
(-s-) Energy-Star rated windows; 
(-t-) FloorScore certified flooring; 
(-u-) sprinkler system with rain sensors; 
(-v-) NAUF (No Added Urea Formaldehyde) cabinets. 
  

(II) Enterprise Green Communities (4 points). The Development must incorporate 
all mandatory and optional items applicable to the construction type (i.e. New 
Construction, Rehabilitation, etc.) as provided in the most recent version of the 
Enterprise Green Communities Criteria found at 
http://www.greencommunitiesonline.org.  
 
(III) LEED (4 points). The Development must incorporate, at a minimum, all of the 
applicable criteria necessary to obtain a LEED Certification, regardless of the rating 
level achieved (i.e., Certified, Silver, Gold or Platinum).  
 
(IV) ICC 700 National Green Building Standard (4 points). The Development must 
incorporate, at a minimum, all of the applicable criteria necessary to obtain a NAHB 
Green Certification, regardless of the rating level achieved (i.e. Bronze, Silver, Gold, or 
Emerald).  

(6) Unit Requirements.  

(A) Unit Sizes. Developments proposing New Construction or Reconstruction will be required to 
meet the minimum sizes of Units as provided in clauses (i) - (v) of this subparagraph. These 
minimum requirements are not associated with any selection criteria. Developments proposing 
Rehabilitation (excluding Reconstruction) or Supportive Housing Developments will not be subject to 
the requirements of this subparagraph.  



(i) five hundred (500) square feet for an Efficiency Unit;  
(ii) six hundred (600) square feet for a one Bedroom Unit;  
(iii) eight hundred (800) square feet for a two Bedroom Unit;  
(iv) one thousand (1,000) square feet for a three Bedroom Unit; and  
(v) one thousand, two-hundred (1,200) square feet for a four Bedroom Unit.  

(B) Unit and Development Features. Housing Tax Credit Applicants may select amenities for the 
score of an Application under this section, but must maintain the points associated with those 
amenities by maintaining the amenity selected or providing substitute amenities with equal or higher 
point values. Tax-Exempt Bond Developments must include enough amenities to meet a minimum of 
seven (7) points. Applications not funded with Housing Tax Credits (e.g. Direct Loan Applications) 
must include enough amenities to meet a minimum of four (4) points. The amenity shall be for every 
Unit at no extra charge to the tenant. The points selected at Application and corresponding list of 
amenities will be required to be identified in the LURA, and the points selected at Application must 
be maintained throughout the Extended Use PeriodAffordability Period. Applications involving 
scattered site Developments must have a specific amenity located within each Unit to count for 
points. Rehabilitation Developments will start with a base score of three (3) points and Supportive 
Housing Developments will start with a base score of five (5) points.  

(i) Covered entries (0.5 point);  
(ii) Nine foot ceilings in living room and all bedrooms (at minimum) (0.5 point);  
(iii) Microwave ovens (0.5 point);  
(iv) Self-cleaning or continuous cleaning ovens (0.5 point);  
(v) Refrigerator with icemaker (0.5 point);  
(vi) Storage room or closet, of approximately 9 square feet or greater, separate from and in 
addition to bedroom, entryway or linen closets and which does not need to be in the Unit but must 
be on the property site (0.5 point);  
(vii) Energy-Star qualified laundry equipment (washers and dryers) for each individual Unit; must 
be front loading washer and dryer in required accessible Units (1.5 points);  
 (viii) Covered patios or covered balconies (0.5 point);  
(ix) Covered parking (including garages) of at least one covered space per Unit (1.5 points);  
(x) R-15 Walls / R-30 Ceilings (rating of wall/ceiling system) (1.5 points);  
(xi) 14 SEER HVAC (or greater) for New Construction, Adaptive Reuse, and Reconstruction or 
radiant barrier in the attic for Rehabilitation (excluding Reconstruction) (1.5 points);  
(xii) High Speed Internet service to all Units (can be wired or wireless; required equipment for 
either must be provided) (1 point);  
(xiii) Desk or computer nook (0.5 point); 
(xiv) Thirty (30) year shingle or metal roofing (0.5 point); and 
(xv) Greater than 30 percent stucco or masonry (includes stone, cultured stone, and brick but 
excludes cementitious siding) on all building exteriors; the percentage calculation may exclude 
exterior glass entirely (2 points). 
  

(7) Tenant Supportive Services. The supportive services include those listed in subparagraphs (A) - (Z) 
of this paragraph. Tax Exempt Bond Developments must select a minimum of eight (8) points; 
Applications not funded with Housing Tax Credits (e.g. HOME Program or other Direct Loans) must 
include enough services to meet a minimum of four (4) points. The points selected and complete list of 
supportive services will be included in the LURA and the timeframe by which services are offered must 
be in accordance with §10.619 of this chapter (relating to Monitoring for Social Services) and maintained 



throughout the Extended Use PeriodAffordability Period. The Owner may change, from time to time, the 
services offered; however, the overall points as selected at Application must remain the same. The 
services provided should be those that will directly benefit the Target Population of the Development.  
Tenants must be provided written notice of the elections made by the Development Owner. No fees may 
be charged to the tenants for any of the services, there must be adequate space for the intended services 
and services offered should be accessible to all (e.g. exercises classes must be offered in a manner that 
would enable a person with a disability to participate.). Services must be provided on-site or 
transportation to those off-site services identified on the list must be provided. The same service may not 
be used for more than one scoring item. All of these services must be provided by a person on the 
premises.  

(A) joint use library center, as evidenced by a written agreement with the local school district (2 
points);  
(B) weekday character building program (shall include at least on a monthly basis a curriculum based 
character building presentation on relevant topics, for example teen dating violence, drug prevention, 
bullying, teambuilding, internet dangers, stranger danger, etc.) (2 points);  
(C) daily transportation such as bus passes, cab vouchers, specialized van on-site (4 points);  
(D) Food pantry/common household items accessible to residents at least on a monthly basis (1 
point);  
(E) GED preparation classes (shall include an instructor providing on-site coursework and exam)               
(2 points);  
(F) English as a second language classes (shall include an instructor providing on-site coursework and 
exam) (1 point);  
(G) quarterly financial planning courses (i.e. homebuyer education, credit counseling, investing 
advice, retirement plans, etc.). Courses must be offered through an on-site instructor; a CD-ROM or 
online course is not acceptable (1 point);  
(H) annual health fair provided by a health care professional(1 point);  
(I) quarterly health and nutritional courses (1 point);  
(J) organized youth programs or other recreational activities such as games, movies or crafts offered 
by the Development (1 point);  
(K) scholastic tutoring (shall include weekday homework help or other focus on academics) (3 
points);  
(L) Notary Services during regular business hours (§2306.6710(b)(3)) (1 point);  
(M) weekly exercise classes (offered at times when most residents would be likely to attend) (2 
points);  
(N) twice monthly arts, crafts, and other recreational activities (e.g. Book Clubs and creative writing 
classes) (2 points);  
(O) annual income tax preparation (offered by an income tax prep service) (1 point);  
(P) monthly transportation to community/social events such as mall trips, community theatre, 
bowling, organized tours, etc. (1 point);  
(Q) twice monthly on-site social events (i.e. potluck dinners, game night, sing-a-longs, movie nights, 
birthday parties, etc.) (1 point);  
(R) specific case management  services offered by a qualified Owner or Developer or through 
external, contracted parties for seniors, Persons with Disabilities or Supportive Housing (1 point);  
(S) weekly home chore services (such as valet trash removal, assistance with recycling, furniture 
movement, etc., and quarterly preventative maintenance including light bulb replacement) for Elderly 



Developments or Developments where the service is provided for Persons with Disabilities and 
documentation to that effect can be provided for monitoring purposes (2 points); 
(T) any of the programs described under Title IV-A of the Social Security Act (42 U.S.C. §§601, et 
seq.) which enables children to be cared for in their homes or the homes of relatives; ends the 
dependence of needy families on government benefits by promoting job preparation, work and 
marriage; prevents and reduces the incidence of unplanned pregnancies; and encourages the 
formation and maintenance of two-parent families (1 point); 
(U) contracted career training and placement partnerships with local worksource offices, culinary 
programs, or vocational counseling services; also resident training programs that train and hire 
residents for job opportunities inside the development in areas like leasing, tenant services, 
maintenance, landscaping, or food and beverage operation (2 points); 
(V) external partnerships for provision of weekly substance abuse meetings at the Development Site 
(2 points); 
(W) contracted onsite occupational or physical therapy services for Elderly Developments  or 
Developments where the service is provided for Persons with Disabilities and documentation to that 
effect can be provided for monitoring purposes (2 points); 
(X) a full-time resident services coordinator with a dedicated office space at the Development (2 
points); 
(Y) a resident-run community garden with annual soil preparation and mulch provided by the Owner 
and access to water (1 point);and  
(Z) Development Sites located within a one mile radius of one of the following can also qualify for 
one (1) point provided they also have a referral process in place and provide transportation to and 
from the facility: 

(i) Facility for treatment of alcohol and/or drug dependency; 
(ii) Facility for treatment of PTSD and other significant psychiatric or psychological conditions; 
(iii) Facility providing therapeutic and/or rehabilitative services relating to mobility, sight, 
speech, cognitive, or hearing impairments; or 
(iv) Facility providing medical and/or psychological and/or psychiatric assistance for persons of 
limited financial means.  

(8) Development Accessibility Requirements. All Developments must meet all specifications and 
accessibility requirements as identified in subparagraphs (A) - (C) of this paragraph and any other 
applicable state or federal rules and requirements. The accessibility requirements are further identified in 
the Certification of Development Owner as provided in the Application.  

(A) The Development shall comply with the accessibility requirements under §504, Rehabilitation 
Act of 1973 (29 U.S.C. §794), as specified under 24 C.F.R. Part 8, Subpart C, and as further defined 
in Chapter 1, Subchapter B of this title (relating to Accessibility Requirements). (§§2306.6722; 
2306.6730)  
 
(B) New Construction (excluding New Construction of non-residential buildings) Developments 
where some Units are normally exempt from Fair Housing accessibility requirements, a minimum of 
20% of each unit type of otherwise exempt units (i.e., one bedroom one bath, two bedroom one bath, 
two bedroom two bath, three bedroom two bath) must provide an accessible entry level and all 
common-use facilities in compliance with the Fair Housing Guidelines, and include a minimum of 
one bedroom and one bathroom or powder room at the entry level.  
 



(C) The Development Owner is and will remain in compliance with state and federal laws, including 
but not limited to, fair housing laws, including Chapter 301, Property Code, Title VIII of the Civil 
Rights Act of 1968 (42 U.S.C. §§3601 et seq.), the Fair Housing Amendments Act of 1988 (42 
U.S.C. §§3601 et seq.); the Civil Rights Act of 1964 (42 U.S.C. §§2000a et seq.); the Americans with 
Disabilities Act of 1990 (42 U.S.C. §§12101 et seq.); the Rehabilitation Act of 1973 (29 U.S.C. 
§§701 et seq.); Fair Housing Accessibility; the Texas Fair Housing Act; and that the Development is 
designed consistent with the Fair Housing Act Design Manual produced by HUD, and the Texas 
Accessibility Standards. (§2306.257; §2306.6705(7))  
 
(D) All Applications proposing Rehabilitation (including Reconstruction) will be treated as 
Substantial Alteration, in accordance with §1.205 of this title.  
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Subchapter C 
 

Application Submission Requirements, Ineligibility Criteria, Board Decisions and 
Waiver of Rules for Applications 

§10.201.Procedural Requirements for Application Submission. The purpose of this section is to 
identify the procedural requirements for Application submission. Only one Application may be submitted 
for a Development Site in an Application Round. While the Application Acceptance Period is open or 
prior to the Application deadline, an Applicant may withdraw an Application and subsequently file a new 
Application utilizing the original pre-application fee (as applicable) that was paid as long as no 
substantive evaluation was performed by the Department. Applicants are subject to the schedule of fees as 
set forth in §10.901 of this chapter (relating to Fee Schedule). When providing a pre-application, 
Application or other materials to a state representative, local governmental body, Neighborhood 
Organization, or anyone else to secure support or approval that may affect the Applicant’s competitive 
posture, an Applicant must disclose that in accordance with the Department’s rules aspects of the 
Development may be subject to change, including, but not limited to, changes in the amenities ultimately 
selected and provided. 

(1) General Requirements.  

(A) An Applicant requesting funding from the Department must submit an Application in order to be 
considered for an award. An Application must be complete (including all required exhibits and 
supporting materials) and submitted by the required program deadline. If an Application, including 
the corresponding Application fee as described in §10.901 of this chapter, is not submitted to the 
Department on or before the applicable deadline, the Applicant will be deemed not to have made an 
Application.  

(B) Applying for multifamily funds from the Department is a technical process that must be followed 
completely. As a result of the competitive nature of some funding sources, an Applicant should 
proceed on the assumption that deadlines are fixed and firm with respect to both date and time, and 
cannot be waived except where authorized, and for truly extraordinary circumstances, such as the 
occurrence of a significant natural disaster that makes timely adherence impossible. If an Applicant 
chooses to submit by delivering an item physically to the Department, it is the Applicant's 
responsibility to be within the Department's doors by the appointed deadline. Applicants are strongly 
encouraged to submit the required items well in advance of established deadlines. Applicants should 
ensure that all documents are legible, properly organized and tabbed, and that digital media is fully 
readable by the Department. Department staff receiving an application may perform a cursory review 
to see if there are any glaring problems. This is a cursory review and may not be relied upon as 
confirmation that the Application was complete or in proper form.  

(C) The Applicant must upload a PDF copy and Excel copy of the complete Application to the 
Department’s secure web transfer server. Each copy must be in a single file and individually 
bookmarked in the order required by the Multifamily Programs Procedures Manual. Additional files 
required for Application submission (e.g., Third Party Reports) outside the Uniform Application must 
also be uploaded to the secure web transfer server.  It is the responsibility of the Applicant to confirm 
the upload to the Department’s secure web transfer server was successful and to do so in advance of 
the deadline. Where there are instances of computer, mystery glitches, etc. that prevents the 
Application from being received by the Department prior to the deadline the Application may be 
terminated. 
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(D) Applications must include materials addressing each and all of the items enumerated in this 
chapter and other chapters as applicable. If an Applicant does not believe that a specific item should 
be applied, the Applicant must include, in its place, a statement identifying the required item, stating 
that it is not being supplied, and a statement as to why the Applicant does not believe it should be 
required.  

(2) Filing of Application for Tax-Exempt Bond Developments. Applications may be submitted to the 
Department as described in subparagraphs (A) and (B) of this paragraph. Multiple site applications for 
Tax-Exempt Bond Developments will be considered to be one Application as identified in Texas 
Government Code, Chapter 1372. Applications will be required to satisfy the requirements of the 
Qualified Allocation Plan (QAP) and Uniform Multifamily Rules in place at the time the Application is 
received by the Department. Applications that receive a Traditional Carryforward designation after 
November 15 will not be accepted until after January 2 and will be subject to the QAP and Uniform 
Multifamily Rules in place at the time the Application is received by the Department. 

(A) Lottery Applications. For Applicants participating in the TBRB lottery for private activity bond 
volume cap and whereby advance notice is given regarding a Certificate of Reservation, the Applicant 
must submit a Notice to Submit Lottery Application form to the Department no later than the Notice 
to Submit Lottery Application Delivery Date described in §10.4 of this chapter (relating to Program 
Dates). The complete Application, accompanied by the Application Fee described in §10.901 of this 
chapter must be submitted no later than the Applications Associated with Lottery Delivery Date 
described in §10.4 of this chapter.  

(B) Waiting List Applications. Applications designated as Priority 1 or 2 by the TBRB and receiving 
advance notice of a Certificate of Reservation for private activity bond volume cap must submit Parts 
1 - 4 of the Application and the Application Fee described in §10.901 of this chapter prior to the 
issuance of the Certificate of Reservation by the TBRB. The remaining parts of the Application must 
be submitted at least seventy-five (75) days prior to the Board meeting at which the decision to issue 
a Determination Notice would be made. An Application designated as Priority 3 will not be accepted 
until after the issuer has induced the bonds, with such documentation included in the Application, and 
is subject to the following additional timeframes: 

(i) The Applicant must submit to the Department confirmation that a Certificate of Reservation 
from the TBRB has been issued not more than thirty (30) days after the Application is received 
by the Department. The Executive Director may, for good cause, approve an extension for up to 
an additional fifteen (15) days to submit confirmation the Certificate of Reservation has been 
issued. The Application will be terminated if the Certificate of Reservation is not received within 
the required timeframe;  

(ii) The Department will require at least seventy-five (75) days to review an Application, unless 
Department staff can complete its evaluation in sufficient time for Board consideration. 
Applicants should be aware that unusual financing structures, portfolio transactions, and the need 
to resolve Administrative Deficiencies may require additional time to review and the 
prioritization of Applications will be subject to the review priority established in paragraph (6) of 
this subsection; 

(iii) Department staff may choose to delay presentation to the Board in instances in which an 
Applicant is not reasonably expected to close within sixty (60) days of the issuance of a 
Determination Notice. Applications that receive Traditional Carryforward will be subject to 
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closing within the same timeframe as would be typical of the Certificate of Reservation.  This 
will be a condition of the award and reflected in the Determination Notice. 

(3) Certification of Tax Exempt Bond Applications with New Docket Numbers. Applications that 
receive an affirmative Board Determination, but for which closing on the bonds does not occur prior to 
the Certificate of Reservation expiration date, and which subsequently have that docket number 
withdrawn from the TBRB, may have their Determination Notice reinstated. In the event that the 
Department's Board has not yet approved the Application, the Application will continue to be processed 
and ultimately provided to the Board for consideration The Applicant would need to receive a new docket 
number from the TBRB and meet the requirements described in subparagraphs (A)  - (C) of this 
paragraph:  

(A) The Application must remain unchanged, which means that at a minimum, the following cannot 
have changed: Site Control, total number of Units, unit mix (bedroom sizes and income restrictions), 
design/site plan documents, financial structure including bond and Housing Tax Credit amounts, 
development costs, rent schedule, operating expenses, sources and uses, ad valorem tax exemption 
status, Target Population, scoring criteria (if TDHCA is bond issuer) or TBRB priority status 
including the effect on the inclusive capture rate. The entities involved in the Applicant entity and 
Developer cannot change; however, the certification can be submitted even if the lender, syndicator 
or issuer changes, as long as the financing structure and terms remain unchanged. Notifications under 
§10.203 of this chapter (relating to Public Notifications (§2306.6705(9)) are not required to be 
reissued. A revised Determination Notice will be issued once notice of the assignment of a new 
docket number has been provided to the Department and the Department has confirmed that the 
capture rate and market demand remain acceptable. This certification must be submitted no later than 
thirty (30) calendar days after the date the TBRB issues the new docket number; or  

(B) the new docket number may not be issued more than four (4) months from the date the original 
application was withdrawn from the TBRB. The new docket number must be from the same program 
year as the original docket number or, for Applications that receive a new docket number from the 
program year that is immediately succeeding the program year of the original docket number, the 
requirements in clauses (i) and (ii) of this subparagraph must be met: 

(i) The Applicant must certify that the Development will meet all rules and requirements in effect 
at the time the new docket number is issued; and  

(ii) The Department must determine that the changes in the rules applicable to the program(s) 
under which the Application was originally awarded are not of a material nature that would 
necessitate a new Application and that any new forms and clarifications to the Application are of 
a nature that can be resolved through the Administrative Deficiency process; or 

(C) if there are changes to the Application as referenced in subparagraph (A) of this paragraph or if 
such changes in the rules pursuant to subparagraph (B)(ii) of this paragraph are of a material nature 
the Applicant will be required to submit a new Application in full, along with the applicable fees, to 
be reviewed and evaluated in its entirety for a new Determination Notice to be issued. If there is 
public opposition but the Application remains the same pursuant to subparagraph (A) of this 
paragraph, a new Application will not be required to be submitted; however, the Application must be 
presented before the Board for consideration of the re-issuance of the Determination Notice.   
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(4) Withdrawal of Application. An Applicant may withdraw an Application prior to or after receiving 
an award of funding by submitting to the Department written notice of the withdrawal. An Applicant may 
be subject to a fee associated with a withdrawal if warranted and allowable under §10.901 of this chapter.  

(5) Evaluation Process. Priority Applications, which shall include those Applications believed likely to 
be competitive, will undergo a program review for compliance with submission requirements and 
selection criteria, as applicable. In general, Application reviews by the Department shall be prioritized 
based upon the likelihood that an Application will be competitive for an award based upon the set-aside, 
self score, received date, or other ranking factors. Thus, non-competitive or lower scoring Applications 
may never be reviewed. The Director of Multifamily Finance will identify those Applications that will 
receive a full program review based upon a reasonable assessment of each Application's priority, but no 
Application with a competitive ranking shall be skipped or otherwise overlooked. This initial assessment 
may be a high level assessment, not a full assessment. Applications deemed to be priority Applications 
may change from time to time. The Department shall underwrite Applications that received a full program 
review and remain competitive to determine financial feasibility and an appropriate funding amount. In 
making this determination, the Department will use §10.302 of this chapter (relating to Underwriting 
Rules and Guidelines) and §10.307 of this chapter (relating to Direct Loan Requirements). The 
Department may have an external party perform all or part or none of the underwriting evaluation to the 
extent it determines appropriate. The expense of any external underwriting shall be paid by the Applicant 
prior to the commencement of the aforementioned evaluation. Applications will undergo a previous 
participation review in accordance with Chapter 1 Subchapter C of this title (relating to Previous 
Participation) and Development Site conditions may be evaluated through a physical site inspection by 
the Department or its agents.  

(6) Prioritization of Applications under various Programs. This paragraph identifies how ties or other 
prioritization matters will be handled when dealing with de-concentration requirements, capture rate 
calculations, and general review priority of Applications submitted under different programs.  

(A) De-concentration and Capture Rate. Priority will be established based on the earlier date 
associated with an Application. The dates that will be used to establish priority are as follows:  

(i) For Tax-Exempt Bond Developments, the issuance date of the Certificate of Reservation 
issued by the TBRB; and  
(ii) For all other Developments, the date the Application is received by the Department; and  
(iii) Notwithstanding the foregoing, after July 31, a Tax-Exempt Bond Development with a 
Certificate of Reservation from the TBRB will take precedence over any Housing Tax Credit 
Application from the current Application Round on the waiting list.  

(B) General Review Priority. Review priority for Applications under various multifamily programs 
will be established based on Department staff's consideration of any statutory timeframes associated 
with a program or Application in relation to the volume of Applications being processed. In general, 
those with statutory deadlines or more restrictive deadlines will be prioritized for review and 
processing ahead of those that are not subject to the same constraints. In general, any non-
Competitive Housing Tax Credit Applications received during the competitive tax credit round will 
take longer to process due to the statutory constraints on the award and allocation of competitive tax 
credits.   

(7) Administrative Deficiency Process. The purpose of the Administrative Deficiency process is to 
allow staff to request that an Applicant provide clarification, correction, or non-material missing 
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information to resolve inconsistencies in the original Application or to assist staff in evaluating the 
Application. Staff will request such information via a deficiency notice. The review may occur in several 
phases and deficiency notices may be issued during any of these phases. Staff will send the deficiency 
notice via an e-mail to the Applicant and one other contact party if identified by the Applicant in the 
Application. The time period for responding to a deficiency notice commences on the first business day 
following the deficiency notice date. Deficiency notices may be sent to an Applicant prior to or after the 
end of the Application Acceptance Period and may also be sent in response to reviews on post-award 
submissions. Responses are required to be submitted electronically as a PDF or multiple PDF files. A 
review of the response provided by the Applicant may reveal that issues initially identified as an 
Administrative Deficiency are actually determined to be beyond the scope of an Administrative 
Deficiency process, meaning that they in fact implicated matters of a material nature not susceptible to 
being resolved. Department staff may in good faith provide an Applicant confirmation that an 
Administrative Deficiency response has been received or that such response is satisfactory. 
Communications from staff that the response was satisfactory do not establish any entitlement to points, 
eligibility status, or to any presumption of having fulfilled any requirements. Final determinations 
regarding the sufficiency of documentation submitted to cure an Administrative Deficiency as well as the 
distinction between material and non-material missing information are reserved for the Director of 
Multifamily Finance, Executive Director, and Board.  

(A) Administrative Deficiencies for Competitive HTC Applications. Unless an extension has been 
timely requested and granted, if an Administrative Deficiency is not resolved to the satisfaction of the 
Department by 5:00 p.m. on the fifth business day following the date of the deficiency notice, then (5 
points) shall be deducted from the selection criteria score for each additional day the deficiency 
remains unresolved. If Administrative Deficiencies are not resolved by 5:00 p.m. on the seventh 
business day following the date of the deficiency notice, then the Application shall be terminated. An 
Applicant may not change or supplement any part of an Application in any manner after the filing 
deadline or while the Application is under consideration for an award, and may not add any set-
asides, increase the requested credit amount, revise the Unit mix (both income levels and Bedroom 
mixes), or adjust their self-score except in response to a direct request from the Department to do so 
as a result of an Administrative Deficiency. (§2306.6708(b); §2306.6708) To the extent that the 
review of Administrative Deficiency documentation alters the score assigned to the Application, 
Applicants will be re-notified of their final adjusted score.  

(B) Administrative Deficiencies for all other Applications or sources of funds. If Administrative 
Deficiencies are not resolved to the satisfaction of the Department by 5:00 p.m. on the fifth business 
day following the date of the deficiency notice, then an Administrative Deficiency Notice Late Fee of 
$500 for each business day the deficiency remains unresolved will be assessed, and the Application 
will not be presented to the Board for consideration until all outstanding fees have been paid. 
Applications with unresolved deficiencies after 5:00 p.m. on the tenth day following the date of the 
deficiency notice may be terminated. The Applicant will be responsible for the payment of fees 
accrued pursuant to this paragraph regardless of any termination. Department staff may or may not 
assess an Administrative Deficiency Notice Late Fee for or terminate Applications for Tax-Exempt 
Bond or Direct Loan Developments during periods when private activity bond volume cap or Direct 
Loan funds are undersubscribed. Applicants should be prepared for additional time needed for 
completion of staff reviews as described in paragraph (2)(B) of this section.  

(8) Limited Priority Reviews. If, after the submission of the Application, an Applicant identifies an error 
in the Application that would generally be the subject of an Administrative Deficiency, the Applicant may 
request a limited priority review of the specific and limited issues in need of clarification or correction. 
The issue may not relate to the score of an Application. This limited priority review may only cover the 
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specific issue and not the entire Application. If the limited priority review results in the identification of 
an issue that does indeed need correction or clarification, staff will request such through the 
Administrative Deficiency process as stated in paragraph (7) of this section, if deemed appropriate. A 
limited priority review is intended to address:  

(A) clarification of issues that Department staff would have difficulty identifying due to the omission 
of information that the Department may have access to only through Applicant disclosure, such as a 
prior removal from a tax credit transaction or participation in a Development that is not identified in 
the previous participation portion of the Application; or  

(B) technical correction of non-material information that would cause an Application deemed non-
competitive to be deemed competitive and, therefore, subject to a staff review. For example, failure to 
mark the Nonprofit Set-Aside in an Application that otherwise included complete submission of 
documentation for participation in the Nonprofit Set-Aside.  

(9) Challenges to Opposition for Tax-Exempt Bond Developments. Any written statement from a 
Neighborhood Organization expressing opposition to an Application may be challenged if it is contrary to 
findings or determinations, including zoning determinations, of a municipality, county, school district, or 
other local Governmental Entity having jurisdiction or oversight over the finding or determination. If any 
such comment is challenged, the challenger must declare the basis for the challenge and submit such 
challenge by the Challenges to Neighborhood Organization Opposition Delivery Date as identified in 
§10.4 of this chapter. The Neighborhood Organization expressing opposition will be given seven (7) 
calendar days to provide any information related to the issue of whether their assertions are contrary to 
the findings or determinations of a local Governmental Entity. All such materials and the analysis of the 
Department's staff will be provided to a fact finder, chosen by the Department, for review and a 
determination of the issue presented by this subsection. The fact finder will not make determinations as to 
the accuracy of the statements presented, but only with regard to whether the statements are contrary to 
findings or determinations of a local Governmental Entity. The fact finder's determination will be final 
and may not be waived or appealed.  

§10.202. Ineligible Applicants and Applications.  The purpose of this section is to identify those 
situations in which an Application or Applicant may be considered ineligible for Department funding and 
subsequently terminated. If such ineligibility is determined by staff to exist, then prior to termination the 
Department may send a notice to the Applicant and provide them the opportunity to explain how they 
believe they or their Application is eligible. The items listed in this section include those requirements in 
§42 of the Code, Texas Government Code, Chapter 2306, and other criteria considered important by the 
Department, and does not represent an exhaustive list of ineligibility criteria that may otherwise be 
identified in applicable rules or a NOFA specific to the programmatic funding.  

(1) Applicants. An Applicant shall be considered ineligible if any of the criteria in subparagraphs (A) - 
(N) of this paragraph apply to the Applicant. If any of the criteria apply to any other member of the 
Development Team, the Applicant will also be deemed ineligible unless a substitution of that 
Development Team member is specifically allowable under the Department's rules and sought by the 
Applicant or appropriate corrective action has been accepted and approved by the Department. An 
Applicant is ineligible if the Applicant:  

(A) has been or is barred, suspended, or terminated from procurement in a state or Federal program or 
listed in  HUD’s System for Award Management (SAM); (§2306.0504)  
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(B) has been convicted of a state or federal felony crime involving fraud, bribery, theft, 
misrepresentation of material fact, misappropriation of funds, or other similar criminal offenses 
within fifteen (15) years preceding the Application submission;  

(C) is, at the time of Application, subject to an enforcement or disciplinary action under state or 
federal securities law or by the NASD; subject to a federal tax lien; or the subject of a proceeding in 
which a Governmental Entity has issued an order to impose penalties, suspend funding, or take 
adverse action based on an allegation of financial misconduct or uncured violation of material laws, 
rules, or other legal requirements governing activities considered relevant by the Governmental 
Entity;  

(D) has breached a contract with a public agency, and, if such breach is permitted to be cured under 
the contract, has been given notice of the breach and a reasonable opportunity to cure, and failed to 
cure that breach within the time specified in the notice of breach;  

(E) has misrepresented to a subcontractor the extent to which the Developer has benefited from 
contracts or financial assistance that has been awarded by a public agency, including the scope of the 
Developer's participation in contracts with the agency, and the amount of financial assistance awarded 
to the Developer by the agency;  

(F) has been found by the Board to be ineligible based on a previous participation review performed 
in accordance with Chapter 1 Subchapter C of this title;  

(G) is delinquent in any loan, fee, or escrow payments to the Department in accordance with the terms 
of the loan, as amended, or is otherwise in default with any provisions of such loans;  

(H) has failed to cure any past due fees owed to the Department at least ten (10) days prior to the 
Board meeting at which the decision for an award is to be made;  

(I) is in violation of a state revolving door or other standard of conduct or conflict of interest statute, 
including Texas Government Code, §2306.6733, or a provision of Texas Government Code, Chapter 
572, in making, advancing, or supporting the Application;  

(J) has previous Contracts or Commitments that have been partially or fully deobligated during the 
twelve (12) months prior to the submission of the Application, and through the date of final allocation 
due to a failure to meet contractual obligations, and the Person is on notice that such deobligation 
results in ineligibility under this chapter;  

(K) has provided fraudulent information, knowingly falsified documentation, or other intentional or 
negligent material misrepresentation or omission in an Application or Commitment, as part of a 
challenge to another Application or any other information provided to the Department for any reason. 
The conduct described in this subparagraph is also a violation of this chapter and will subject the 
Applicant to the assessment of administrative penalties under Texas Government Code, Chapter 2306 
and this title;  

(L) was the owner or Affiliate of the owner of a Department HOME or NSP-assisted rental 
development for which the federal affordability requirements were prematurely terminated and the 
affordability requirements have not re-affirmed or HOME or NSP funds repaid;  
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(M) fails to disclose, in the Application, any Principal or any entity or Person in the Development 
ownership structure who was or is involved as a Principal in any other affordable housing transaction, 
that has terminated voluntarily or involuntarily within the past ten (10) years or plans to or is 
negotiating to terminate their relationship with any other affordable housing development. Failure to 
disclose is grounds for termination. The disclosure must identify the person or persons and 
development involved, the identity of each other development, and contact information for the other 
Principals of each such development, a narrative description of the facts and circumstances of the 
termination or proposed termination, and any appropriate supporting documents. An Application may 
be terminated based upon factors in the disclosure. The Executive Director shall make an initial 
determination whether the person or persons should be involved in the Application within thirty (30) 
days after the date on which the Applicant receives a preliminary deficiency notice with respect to the 
Application, including providing information responsive to any supplemental Department requests. 
The decision of the Executive Director may be appealed in accordance with §10.902 of this chapter. 
In the Executive Director's making an initial determination or the Board's making a final 
determination as to a person's fitness to be involved as a principal with respect to an Application, the 
factors described in clauses (i) - (v) of this subparagraph shall be considered:  

(i) the amount of resources in a development and the amount of the benefit received from the 
development;  

(ii) the legal and practical ability to address issues that may have precipitated the termination or 
proposed termination of the relationship;  

(iii) the role of the person in causing or materially contributing to any problems with the success 
of the development;  

(iv) the person's compliance history, including compliance history on other developments; and  

(v) any other facts or circumstances that have a material bearing on the question of the person's 
ability to be a compliant and effective participant in their proposed role as described in the 
Application; or  

(N) is found to have participated in the dissemination of misinformation about affordable housing and 
the persons it serves or about a competing Applicant that would likely have the effect of fomenting 
opposition to an Application where such opposition is not based in substantive and legitimate 
concerns that do not implicate potential violations of fair housing laws. Nothing herein shall be 
construed or effectuated in a manner to deprive a person of their right of free speech, but it is a 
requirement of those who voluntarily choose to participate in this program that they refrain from 
participating in the above-described inappropriate behaviors. Applicants may inform Department staff 
about activities potentially prohibited by this provision outside of the Third Party Request for 
Administrative Deficiency process described in §11.10 of this title (relating to Third Party Request 
for Administrative Deficiency for Competitive HTC Applications). An Applicant submitting 
documentation of a potential violation may not appeal any decision that is made with regard to 
another competing Applicant's application.  

(2) Applications. An Application shall be ineligible if any of the criteria in subparagraphs (A) - (C) of 
this paragraph apply to the Application:  

(A) a violation of Texas Government Code, §2306.1113, exists relating to Ex Parte Communication. 
An ex parte communication occurs when an Applicant or Person representing an Applicant initiates 
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substantive contact (other than permitted social contact) with a board member, or vice versa, in a 
setting other than a duly posted and convened public meeting, in any manner not specifically 
permitted by Texas Government Code, §2306.1113(b). Such action is prohibited. For Applicants 
seeking funding after initial awards have been made, such as waiting list Applicants, the ex parte 
communication prohibition remains in effect so long as the Application remains eligible for funding. 
The ex parte provision does not prohibit the Board from participating in social events at which a 
Person with whom communications are prohibited may, or will be present; provided that no matters 
related to any Application being considered by the Board may be discussed. An attempted but 
unsuccessful prohibited ex parte communication, such as a letter sent to one or more board members 
but not opened, may be cured by full disclosure in a public meeting, and the Board may reinstate the 
Application and establish appropriate consequences for cured actions, such as denial of the matters 
made the subject to the communication.  

(B) the Application is submitted after the Application submission deadline (time or date); is missing 
multiple parts of the Application; or has a Material Deficiency; or  

(C) for any Development utilizing Housing Tax Credits or Tax-Exempt Bonds:  

(i) at the time of Application or at any time during the two-year period preceding the date the 
Application Round begins (or for Tax-Exempt Bond Developments any time during the two-year 
period preceding the date the Application is submitted to the Department), the Applicant or a 
Related Party is or has been a member of the Board or employed by the Department as the 
Executive Director, Chief of Staff, General Counsel, a Deputy Executive Director, the Director of 
Multifamily Finance, the Chief of Compliance, the Director of Real Estate Analysis, a manager 
over the program for which an Application has been submitted, or any person exercising such 
responsibilities regardless of job title; or (§2306.6703(a)(1); §2306.6733);  

(ii) the Applicant proposes to replace in less than fifteen (15) years any private activity bond 
financing of the Development described by the Application, unless the exceptions in 
§2306.6703(a)(2) of the Texas Government Code are met.  

§10.203. Public Notifications (§2306.6705(9)). A certification, as provided in the Application, that the 
Applicant met the requirements and deadlines identified in paragraphs (1) - (3) of this section must be 
submitted with the Application. For Applications utilizing Competitive Housing Tax Credits, notifications 
must not be older than three (3) months from the first day of the Application Acceptance Period. For Tax-
Exempt Bond Developments notifications and proof thereof must not be older than three (3) months prior 
to the date Parts 5 and 6 of the Application are submitted, and for all other Applications no older than 
three (3) months prior to the date the Application is submitted. If notifications were made in order to 
satisfy requirements of pre-application submission (if applicable to the program) for the same 
Application, then no additional notification is required at Application. However, re-notification is 
required by all Applicants who have submitted a change from pre-application to Application that reflects 
a total Unit increase of greater than 10 percent or a 5 percent increase in density (calculated as units per 
acre) as a result of a change in the size of the Development Site. In addition, should a change in elected 
official occur between the submission of a pre-application and the submission of an Application, 
Applicants are required to notify the newly elected (or appointed) official.  

(1) Neighborhood Organization Notifications.  
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(A) The Applicant must identify and notify all Neighborhood Organizations on record with the 
county or the state as of 30 days prior to the Full Application Delivery Date and whose boundaries 
include the proposed Development Site.  
(B) The Applicant must list, in the certification form provided in the Application, all Neighborhood 
Organizations on record with the county or state as of 30 days prior to the Full Application Delivery 
Date and whose boundaries include the proposed Development Site as of the submission of the 
Application.  

 (2) Notification Recipients. No later than the date the Application is submitted, notification must be sent 
to all of the persons or entities identified in subparagraphs (A) - (H) of this paragraph. Developments 
located in an Extra Territorial Jurisdiction (ETJ) of a city are required to notify both city and county 
officials. The notifications may be sent by e-mail, fax or mail with return receipt requested or similar 
tracking mechanism in the format required in the Application Notification Template provided in the 
Application. Evidence of notification is required in the form of a certification provided in the Application. 
The Applicant is encouraged to retain proof of delivery in the event it is requested by the Department. 
Evidence of proof of delivery is demonstrated by a signed receipt for mail or courier delivery and 
confirmation of receipt by recipient for fax and e-mail. Officials to be notified are those officials in office 
at the time the Application is submitted. Note that between the time of pre-application (if made) and full 
Application, such officials may change and the boundaries of their jurisdictions may change. By way of 
example and not by way of limitation, events such as redistricting may cause changes which will 
necessitate additional notifications at full Application. Meetings and discussions do not constitute 
notification. Only a timely and compliant written notification to the correct person constitutes 
notification.  

(A) Neighborhood Organizations on record with the state or county as of 30 days prior to the Full 
Application Delivery Date whose boundaries include the Development Site;  
(B) Superintendent of the school district in which the Development Site is located;  
(C) Presiding officer of the board of trustees of the school district in which the Development Site is 
located;  
(D) Mayor of the municipality (if the Development Site is within a municipality or its extraterritorial 
jurisdiction);  
(E) All elected members of the Governing Body of the municipality (if the Development Site is 
within a municipality or its extraterritorial jurisdiction);  
(F) Presiding officer of the Governing Body of the county in which the Development Site is located;  
(G) All elected members of the Governing Body of the county in which the Development Site is 
located; and  
(H) State Senator and State Representative of the districts whose boundaries include the Development 
Site.  

(3) Contents of Notification.  

(A) The notification must include, at a minimum, all information described in clauses (i) - (vi) of this 
subparagraph.  
 

(i) the Applicant's name, address, individual contact name, and phone number;  
(ii) the Development name, address, city and county;  
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(iii) a statement indicating the program(s) to which the Applicant is applying with the Texas 
Department of Housing and Community Affairs;  
(iv) whether the Development proposes New Construction, Reconstruction, Adaptive Reuse or 
Rehabilitation;  
(v) the physical type of Development being proposed (e.g. single family homes, duplex, 
apartments, townhomes, high-rise etc.); and  
(vi) the total number of Units proposed and total number of low-income Units proposed.  
 

(B) The notification may not contain any false or misleading statements. Without limiting the 
generality of the foregoing, the notification may not create the impression that the proposed 
Development will serve exclusively a Target Population  unless such targeting or preference is in full 
compliance with all applicable state and federal laws, including state and federal fair housing laws.  

§10.204. Required Documentation for Application Submission.  The purpose of this section is to 
identify the documentation that is required at the time of Application submission, unless specifically 
indicated or otherwise required by Department rule. If any of the documentation indicated in this section 
is not resolved, clarified or corrected to the satisfaction of the Department through either original 
Application submission or the Administrative Deficiency process, the Application will be terminated. 
Unless stated otherwise, all documentation identified in this section must not be dated more than six (6) 
months prior to the close of the Application Acceptance Period or the date of Application submission as 
applicable to the program. The Application may include, or Department staff may request, documentation 
or verification of compliance with any requirements related to the eligibility of an Applicant, Application, 
Development Site, or Development.  

(1) Certification of Development Owner. This form, as provided in the Application, must be executed 
by the Development Owner and address the specific requirements associated with the Development. The 
Person executing the certification is responsible for ensuring all individuals referenced therein are in 
compliance with the certification, that they have given it with all required authority and with actual 
knowledge of the matters certified. Applicants must read the certification carefully as it contains certain 
construction and Development specifications that each Development must meet.  

(A) The Development will adhere to the Texas Property Code relating to security devices and other 
applicable requirements for residential tenancies, and will adhere to local building codes or, if no 
local building codes are in place, then to the most recent version of the International Building Code.  

(B) This Application and all materials submitted to the Department constitute records of the 
Department subject to Texas Government Code, Chapter 552, and the Texas Public Information Act.  

(C) All representations, undertakings and commitments made by Applicant in the Application process 
for Development assistance expressly constitute conditions to any Commitment, Determination 
Notice, Carryover Allocation, or Direct Loan Commitment for such Development which the 
Department may issue or award, and the violation of any such condition shall be sufficient cause for 
the cancellation and rescission of such Commitment, Determination Notice, Carryover Allocation, or 
Direct Loan Commitment by the Department. If any such representations, undertakings and 
commitments concern or relate to the ongoing features or operation of the Development, they shall 
each and all shall be enforceable even if not reflected in the Land Use Restriction Agreement. All 
such representations, undertakings and commitments are also enforceable by the Department and the 
tenants of the Development, including enforcement by administrative penalties for failure to perform, 
in accordance with the Land Use Restriction Agreement.  



Page 12 of 27 
 

(D) The Development Owner has read and understands the Department's fair housing educational 
materials posted on the Department's website as of the beginning of the Application Acceptance 
Period.  

(E) The Development Owner agrees to implement a plan to use Historically Underutilized Businesses 
(HUB) in the development process consistent with the Historically Underutilized Business Guidelines 
for contracting with the State of Texas. The Development Owner will be required to submit a report 
of the success of the plan as part of the cost certification documentation, in order to receive IRS 
Forms 8609 or, if the Development does not have Housing Tax Credits, release of retainage.  

(F) The Applicant will attempt to ensure that at least 30 percent of the construction and management 
businesses with which the Applicant contracts in connection with the Development are Minority 
Owned Businesses as further described in Texas Government Code, §2306.6734.  

(G) The Development Owner will affirmatively market to veterans through direct marketing or 
contracts with veteran's organizations. The Development Owner will be required to identify how they 
will affirmatively market to veterans and report to the Department in the annual housing report on the 
results of the marketing efforts to veterans. Exceptions to this requirement must be approved by the 
Department.  

(H) The Development Owner will comply with any and all notices required by the Department.  

(I) If the Development has an existing LURA with the Department, the Development Owner will 
comply with the existing restrictions. 

(2) Applicant Eligibility Certification. This form, as provided in the Application, must be executed by 
any individuals required to be listed on the organizational chart and also identified in subparagraphs (A) – 
(D) below. The form identifies the various criteria relating to eligibility requirements associated with 
multifamily funding from the Department, including but not limited to the criteria identified under 
§10.202 of this chapter (relating to Ineligible Applicants and Applications).  

(A) for for-profit corporations, any officer authorized by the board of directors, regardless of title, to 
act on behalf of the corporation, including but not limited to the president, vice president, secretary, 
treasurer, and all other executive officers, and each stock holder having a 10 percent or more interest 
in the corporation, and any individual who has Control with respect to such stock holder; 

(B) for non-profit corporations or governmental instrumentalities (such as housing authorities), any 
officer authorized by the board, regardless of title, to act on behalf of the corporation, including but 
not limited to the president, vice president, secretary, treasurer, and all other executive officers, the 
Audit committee chair, the Board chair, and anyone identified as the Executive Director or 
equivalent; 

(C) for trusts, all beneficiaries that have the legal ability to Control the trust who are not just financial 
beneficiaries; and 

(D) for limited liability companies, all managers, managing members, members having a 10 percent 
or more interest in the limited liability company, any individual Controlling such members, or any 
officer authorized to act on behalf of the limited liability company. 
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(3) Architect Certification Form. This form, as provided in the Application, must be executed by the 
Development engineer, an accredited architect or Third Party accessibility specialist. (§2306.6722; 
§2306.6730)  

(4) Notice, Hearing, and Resolution for Tax-Exempt Bond Developments. In accordance with Texas 
Government Code, §2306.67071, the following actions must take place with respect to the filing of an 
Application and any Department awards for a Tax-Exempt Bond Development.  

(A) Prior to submission of an Application to the Department, an Applicant must provide notice of the 
intent to file the Application in accordance with §10.203 of this chapter (relating to Public 
Notifications (§2306.6705(9))).  

(B) The Governing Body of a municipality must hold a hearing if the Development Site is located 
within a municipality or the extra territorial jurisdiction (ETJ) of a municipality. The Governing Body 
of a county must hold a hearing unless the Development Site is located within a municipality. For 
Development Sites located in an ETJ the county and municipality must hold hearings; however, the 
county and municipality may arrange for a joint hearing. The purpose of the hearing(s) must be to 
solicit public input concerning the Application or Development and the hearing(s) must provide the 
public with such an opportunity. The Applicant may be asked to substantively address the concerns of 
the public or local government officials.  

(C) An Applicant must submit to the Department a resolution of no objection from the applicable 
Governing Body. Such resolution(s) must specifically identify the Development whether by legal 
description, address, Development name, Application number or other verifiable method. In 
providing a resolution, a municipality or county should consult its own staff and legal counsel as to 
whether such resolution will be consistent with Fair Housing laws as they may apply, including, as 
applicable, consistency with any FHAST form on file, any current Analysis of Impediments to Fair 
Housing Choice, or any current plans such as one year action plans or five year consolidated plans for 
HUD block grant funds such as HOME or CDBG funds. For an Application with a Development Site 
that is:  

(i) Within a municipality, the Applicant must submit a resolution from the Governing Body of 
that municipality;  
(ii) Within the extraterritorial jurisdiction (ETJ) of a municipality, the Applicant must submit 
both:  

(I) a resolution from the Governing Body of that municipality; and  
(II) a resolution from the Governing Body of the county; or  

(iii) Within a county and not within a municipality or the ETJ of a municipality, a resolution from 
the Governing Body of the county.  

(D) For purposes of meeting the requirements of subparagraph (C) of this paragraph, the resolution(s) 
must be submitted no later than the Resolutions Delivery Date described in §10.4 of this chapter 
(relating to Program Dates). An acceptable, but not required, form of resolution may be obtained in 
the Multifamily Programs Procedures Manual. Applicants should ensure that the resolutions all have 
the appropriate references and certifications or the Application may be terminated. The resolution(s) 
must certify that:  

(i) Notice has been provided to the Governing Body in accordance with Texas Government Code, 
§2306.67071(a) and subparagraph (A) of this paragraph;  
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(ii) The Governing Body has had sufficient opportunity to obtain a response from the Applicant 
regarding any questions or concerns about the proposed Development;  
(iii) The Governing Body has held a hearing at which public comment may be made on the 
proposed Development in accordance with Texas Government Code, §2306.67071(b) and 
subparagraph (B) of this paragraph; and  
(iv) After due consideration of the information provided by the Applicant and public comment, 
the Governing Body does not object to the proposed Application.  

(5) Designation as Rural or Urban. 

(A) Each Application must identify whether the Development Site is located in an Urban Area or 
Rural Area of a Uniform State Service Region. The Department shall make available a list of Places 
meeting the requirements of Texas Government Code, §2306.004(28-a)(A) and (B), for designation 
as a Rural Area and those that are an Urban Area in the Site Demographics Characteristics Report. 
Some Places are municipalities. For any Development Site located in the ETJ of a municipality and 
not in a Place, the Application shall have the Rural Area or Urban Area designation of the 
municipality whose ETJ within which the Development Site is located. For any Development Site not 
located within the boundaries of a Place or the ETJ of a municipality, the applicable designation is 
that of the closest Place.  

(B) Certain areas located within the boundaries of a primary metropolitan statistical area or a 
metropolitan statistical area can request a Rural designation from the Department for purposes of 
receiving an allocation Housing Tax Credits (§2306.6740). In order to apply for such a designation, a 
letter must be submitted from a duly authorized official of the political subdivision or census 
designated place addressing the factors outlined in clauses (i) – (vi) of this subparagraph. Photographs 
and other supporting documentation are strongly encouraged.  In order for the area to be designated 
Rural by the Department for the 2016 Application Round, such requests must be made no later than 
December 15, 2015. If staff is able to affirm the findings outlined in the request, the Rural designation 
will be granted without further action and will remain in effect until such time that the population as 
described in clause (i) of this subparagraph exceeds 25,000.  In the event that staff is unable to affirm 
the information contained in the request, a recommendation for denial will be presented to the Board.  

(i) The population of the political subdivision or census designated place does not exceed 25,000; 

(ii) The characteristics of the political subdivision or census designated place and how those 
differ from the characteristics of the area(s) with which it shares a contiguous boundary; 

(iii) The percentage of the total border of the political subdivision or census designated place that 
is contiguous with other political subdivisions or census designated places designated as urban. 
For purposes of this assessment, less than fifty percent contiguity with urban designated places is 
presumptively rural in nature; 

(iv) The political subdivision or census designated place contains a significant number of 
unimproved roads or relies on unimproved roads to connect it to other places; 

(v) The political subdivision or census designated place lacks major amenities commonly 
associated with urban or suburban areas; and 
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(vi) The boundaries of the political subdivision or census designated place contain, or are 
surrounded by, significant areas of undeveloped or agricultural land. For purposes of this 
assessment, significant being more than one-third of the total surface area of political 
subdivision/census designated place, or a minimum of 1,000 acres immediately contiguous to the 
border. 

(6) Experience Requirement. Evidence that meets the criteria as stated in subparagraph (A) of this 
paragraph must be provided in the Application, unless an experience certificate was issued by the 
Department in 2014 or 2015 which may be submitted as acceptable evidence of this requirement. 
Experience of multiple parties may not be aggregated to meet this requirement.  

(A) A Principal of the Developer, Development Owner, or General Partner must establish that they 
have experience in the development and placement in service of 150 units or more. Acceptable 
documentation to meet this requirement shall include any of the items in clauses (i) - (ix) of this 
subparagraph:  

(i) American Institute of Architects (AIA) Document (A102) or (A103) 2007 - Standard Form of 
Agreement between Owner and Contractor;  
(ii) AIA Document G704--Certificate of Substantial Completion;  
(iii) AIA Document G702--Application and Certificate for Payment;  
(iv) Certificate of Occupancy;  
(v) IRS Form 8609 (only one per development is required);  
(vi) HUD Form 9822;  
(vii) Development agreements;  
(viii) Partnership agreements; or  
(ix) other documentation satisfactory to the Department verifying that a Principal of the 
Development Owner, General Partner, or Developer has the required experience.  
 

(B) The names on the forms and agreements in subparagraph (A)(i) - (ix) of this paragraph must 
reflect that the individual seeking to provide experience is a Principal of the Development Owner, 
General Partner, or Developer as listed in the Application. For purposes of this requirement any 
individual attempting to use the experience of another individual or entity must demonstrate they had 
the authority to act on their behalf that substantiates the minimum 150 unit requirement.  
 
(C) Experience may not be established for a Person who at any time within the preceding three years 
has been involved with affordable housing in another state in which the Person or Affiliate has been 
the subject of issued IRS Form 8823 citing non-compliance that has not been or is not being corrected 
with reasonable due diligence.  
 
(D) If a Principal is determined by the Department to not have the required experience, an acceptable 
replacement for that Principal must be identified prior to the date the award is made by the Board.  
 
(E) Notwithstanding the foregoing, no person may be used to establish such required experience if 
that Person or an Affiliate of that Person would not be eligible to be an Applicant themselves.  

(7) Financing Requirements.  
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(A) Non-Department Debt Financing. Interim and permanent financing sufficient to fund the 
proposed Total Housing Development Cost less any other funds requested from the Department must 
be included in the Application. For any Development that is a part of a larger development plan on 
the same site, the Department may request and evaluate information related to the other components 
of the development plan in instances in which the financial viability of the Development is in whole 
or in part dependent upon the other portions of the development plan. Any local, state or federal 
financing identified in this section which restricts household incomes at any level that is lower than 
restrictions required pursuant to this chapter or elected in accordance with Chapter 11 of this title 
(relating to Housing Tax Credit Program Qualified Allocation Plan) must be identified in the rent 
schedule and the local, state or federal income restrictions must include corresponding rent levels in 
accordance with §42(g) of the Code. The income and corresponding rent restrictions will be imposed 
by the LURA and monitored for compliance. Financing amounts must be consistent throughout the 
Application and acceptable documentation shall include those described in clauses (i) and (ii) of this 
subparagraph.  

(i) Financing is in place as evidenced by:  
(I) a valid and binding loan agreement; and  
(II) a valid recorded deed(s) of trust lien on the Development in the name of the Development 
Owner as grantor covered by a lender's policy of title insurance;   
 

(ii) Term sheets for interim and permanent loans issued by a lending institution or mortgage company 
that is actively and regularly engaged in the business of lending money must:  

(I) have been signed by the lender;  
(II) be addressed to the Development Owner or Affiliate;  
(III) for the permanent loan, include a minimum loan term of fifteen (15) years with at least a 
thirty (30) year amortization;  
(IV) include anticipated interest rate, including the mechanism for determining the interest rate;  
(V) include any required Guarantors, if known;  
(VI) include the principal amount of the loan; and  
(VII) include and address any other terms and conditions applicable to the financing. The term 
sheet may be conditional upon the completion of specified due diligence by the lender and upon 
the award of tax credits, if applicable; or  
 

(iii) For Developments proposing to refinance an existing USDA Section 515 loan, a letter from the 
USDA confirming receipt of the loan transfer application.  

(B) Gap Financing. Any anticipated federal, state, local or private gap financing, whether soft or hard 
debt, must be identified in the Application. Applicants must provide evidence that an application for 
such gap financing has been made. Acceptable documentation may include a letter from the funding 
entity confirming receipt of an application or a term sheet from the lending agency which clearly 
describes the amount and terms of the financing. Other Department funding requested with Housing 
Tax Credit Applications must be on a concurrent funding period with the Housing Tax Credit 
Application, and no term sheet is required for such a request. Permanent loans must include a 
minimum loan term of fifteen (15) years with at least a thirty (30) year amortization or for non-
amortizing loan structures a term of not less than thirty (30) years.  
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(C) Owner Contributions. If the Development will be financed in part by a capital contribution by the 
General Partner, Managing General Partner, any other partner that is not a partner providing the 
syndication equity, a guarantor or a Principal in an amount that exceeds 5 percent of the Total 
Housing Development Cost, a letter from a Third Party CPA must be submitted that verifies the 
capacity of the contributor to provide the capital from funds that are not otherwise committed or 
pledged. Additionally, a letter from the contributor's bank(s) or repository(ies) must be submitted 
confirming sufficient funds are readily available to the contributor. The contributor must certify that 
the funds remain readily available at Commitment. Regardless of the amount, all capital contributions 
other than syndication equity will be added to the Deferred Developer Fee for feasibility purposes 
under §10.302(i)(2) of this chapter (relating to Underwriting Rules and Guidelines) or where scoring 
is concerned, unless the Development is a Supportive Housing Development, the Development is not 
supported with Housing Tax Credits, or the ownership structure includes a nonprofit organization 
with a history of fundraising to support the development of affordable housing.  

(D) Equity Financing. (§2306.6705(2) and (3)) If applicable to the program, the Application must 
include a term sheet from a syndicator that, at a minimum, includes:  

(i) an estimate of the amount of equity dollars expected to be raised for the Development;  
(ii) the amount of Housing Tax Credits requested for allocation to the Development Owner;  
(iii) pay-in schedules;  
(iv) anticipated developer fees paid during construction; and  
(v) syndicator consulting fees and other syndication costs. No syndication costs should be 
included in the Eligible Basis.  

(E) Financing Narrative. (§2306.6705(1)) A narrative must be submitted that describes the complete 
financing plan for the Development, including but not limited to, the sources and uses of funds; 
construction, permanent and bridge loans, rents, operating subsidies, and replacement reserves; and 
the status of commitments for all funding sources. For applicants requesting HOME funds, Match in 
the amount of at least 5 percent of the HOME funds requested must be documented with a letter from 
the anticipated provider of Match indicating the provider's willingness and ability to make a financial 
commitment should the Development receive an award of HOME funds. The information provided 
must be consistent with all other documentation in the Application.  

(8) Operating and Development Cost Documentation.  

(A) 15-year Pro forma. All Applications must include a 15-year pro forma estimate of operating 
expenses, in the form provided by the Department. Any "other" debt service included in the pro forma 
must include a description.  

(B) Utility Allowances. This exhibit, as provided in the Application, must be submitted along with 
documentation from the source of the utility allowance estimate used in completing the Rent 
Schedule provided in the Application. This exhibit must clearly indicate which utility costs are 
included in the estimate and must comply with the requirements of §10.614 of this chapter (relating to 
Utility Allowances). Where the Applicant uses any method that requires Department review, such 
review must have been requested prior to submission of the Application.  

(C) Operating Expenses. This exhibit, as provided in the Application, must be submitted indicating 
the anticipated operating expenses associated with the Development. Any expenses noted as "other" 
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in any of the categories must be identified. "Miscellaneous" or other nondescript designations are not 
acceptable.  

(D) Rent Schedule. This exhibit, as provided in the Application, must indicate the type of Unit 
designation based on the Unit's rent and income restrictions. The rent and utility limits available at the 
time the Application is submitted should be used to complete this exhibit. Gross rents cannot exceed 
the maximum rent limits unless documentation of project-based rental assistance is provided. The unit 
mix and net rentable square footages must be consistent with the site plan and architectural drawings. 
For Units restricted in connection with Direct Loans, the restricted Units will generally be designated 
"floating" unless specifically disallowed under the program specific rules. For Applications that 
propose utilizing HOME funds, at least 90 percent of the Units restricted in connection with the 
HOME program must be available to families whose incomes do not exceed 60 percent of the Area 
Median Income.  

(E) Development Costs. This exhibit, as provided in the Application, must include the contact 
information for the person providing the cost estimate and must meet the requirements of clauses (i) 
and (ii) of this subparagraph.  

(i) Applicants must provide a detailed cost breakdown of projected Site Work costs (excluding 
site amenities), if any, prepared by a Third Party engineer or cost estimator. If Site Work costs 
(excluding site amenities) exceed $15,000 per Unit and are included in Eligible Basis, a letter 
must be provided from a certified public accountant allocating which portions of those site costs 
should be included in Eligible Basis.  

(ii) If costs for Off-Site Construction are included in the budget as a line item, or embedded in the 
site acquisition contract, or referenced in the utility provider letters, then the Off-Site Cost 
Breakdown prepared by a Third Party engineer must be provided. The certification from a Third 
Party engineer must describe the necessity of the off-site improvements, including the relevant 
requirements of the local jurisdiction with authority over building codes. If any Off-Site 
Construction costs are included in Eligible Basis, a letter must be provided from a certified public 
accountant allocating which portions of those costs should be included in Eligible Basis. If off-
site costs are included in Eligible Basis based on PLR 200916007, a statement of findings from a 
CPA must be provided which describes the facts relevant to the Development and affirmatively 
certifies that the fact pattern of the Development matches the fact pattern in PLR 200916007.  

(F) Rental Assistance/Subsidy. (§2306.6705(4)) If rental assistance, an operating subsidy, an annuity, 
or an interest rate reduction payment is proposed to exist or continue for the Development, any related 
contract or other agreement securing those funds or proof of application for such funds must be 
provided. Such documentation shall, at a minimum, identify the source and annual amount of the 
funds, the number of units receiving the funds, and the term and expiration date of the contract or 
other agreement.  

(G) Occupied Developments. The items identified in clauses (i) - (vi) of this subparagraph must be 
submitted with any Application where any structure on the Development Site is occupied at any time 
after the Application Acceptance Period begins or if the Application proposes the demolition of any 
housing occupied at any time after the Application Acceptance Period begins. If the current property 
owner is unwilling to provide the required documentation then a signed statement from the Applicant 
attesting to that fact must be submitted. If one or more of the items described in clauses (i) - (vi) of 
this subparagraph is not applicable based upon the type of occupied structures on the Development 
Site, the Applicant must provide an explanation of such non-applicability. Applicant must submit:  
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(i) at least one of the items identified in subclauses (I) - (IV) of this clause:  

 
(I) historical monthly operating statements of the Existing Residential Development for twelve 
(12) consecutive months ending not more than three (3) months from the first day of the 
Application Acceptance Period;  
(II) the two (2) most recent consecutive annual operating statement summaries;  
(III) the most recent consecutive six (6) months of operating statements and the most recent 
available annual operating summary; or  
(IV) all monthly or annual operating summaries available; and  

(ii) a rent roll not more than six (6) months old as of the first day the Application Acceptance 
Period that discloses the terms and rate of the lease, rental rates offered at the date of the rent roll, 
Unit mix, and tenant names or vacancy;  
(iii) a written explanation of the process used to notify and consult with the tenants in preparing 
the Application; (§2306.6705(6))  
(iv) a relocation plan outlining relocation requirements and a budget with an identified funding 
source; (§2306.6705(6))  
(v) any documentation necessary for the Department to facilitate, or advise an Applicant with 
respect to or to ensure compliance with the Uniform Relocation Act and any other relocation laws 
or regulations as may be applicable; and  
(vi) if applicable, evidence that the relocation plan has been submitted to the appropriate legal or 
governmental agency. (§2306.6705(6))  

(9) Architectural Drawings. All Applications must include the items identified in subparagraphs (A) - 
(D) of this paragraph, unless specifically stated otherwise, and must be consistent with all applicable 
exhibits throughout the Application. The drawings must have a legible scale and show the dimensions of 
each perimeter wall and floor heights.  

(A) A site plan which:  
(i) includes a unit and building type table matrix that is consistent with the Rent Schedule and 
Building/Unit Configuration forms provided in the Application;  
(ii) identifies all residential and common buildings;  
(iii) clearly delineates the flood plain boundary lines and shows all easements;  
(iv) if applicable, indicates possible placement of detention/retention pond(s); and  
(v) indicates the location of the parking spaces;  

(B) Building floor plans must be submitted for each building type. Applications for Rehabilitation 
(excluding Reconstruction) are not required to submit building floor plans unless the floor plan 
changes. Applications for Adaptive Reuse are only required to include building plans delineating each 
Unit by number and type. Building floor plans must include square footage calculations for balconies, 
breezeways, corridors and any other areas not included in net rentable area;  

(C) Unit floor plans for each type of Unit must be included in the Application and must include the 
square footage for each type of Unit. Applications for Adaptive Reuse are only required to include 
Unit floor plans for each distinct typical Unit type such as one-bedroom, two-bedroom and for all 
Unit types that vary in Net Rentable Area by 10 percent from the typical Unit; and  
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(D) Elevations must be submitted for each side of each building type (or include a statement that all 
other sides are of similar composition as the front) and include a percentage estimate of the exterior 
composition and proposed roof pitch. Applications for Rehabilitation and Adaptive Reuse may 
submit photographs if the Unit configurations are not being altered and post-renovation drawings 
must be submitted if Unit configurations are proposed to be altered.  

(10) Site Control.  

(A) Evidence that the Development Owner has Site Control must be submitted. If the evidence is not 
in the name of the Development Owner, then an Affiliate of the Development Owner must have Site 
Control that does not expressly preclude an ability to assign the Site Control to the Development 
Owner or another party. All of the sellers of the proposed Property for the thirty-six (36) months prior 
to the first day of the Application Acceptance Period and their relationship, if any, to members of the 
Development Team must be identified at the time of Application. The Department may request 
documentation at any time after submission of an Application of the Development Owner's ability to 
compel title and the Development Owner must be able to promptly provide such documentation or the 
Application, award, or Commitment may be terminated. The Department acknowledges and 
understands that the Property may have one or more encumbrances at the time of Application 
submission and the Department will use a reasonableness standard in determining whether such 
encumbrance is likely to impede an Applicant's ability to meet the program's requirements. Tax-
Exempt Bond Lottery Applications must have Site Control valid through December 1 of the prior 
program year with the option to extend through March 1 of the current program year.  

(B) In order to establish Site Control, one of the items described in clauses (i) - (iii) of this 
subparagraph must be provided. In the case of land donations, Applicants must demonstrate that the 
entity donating the land has Site Control as evidenced through one of the items described in clauses 
(i) – (iii) of this subparagraph or other documentation acceptable to the Department.  

(i) a recorded warranty deed with corresponding executed settlement statement (or functional 
equivalent for an existing lease with at least forty-five (45) years remaining); or  
(ii) a contract or option for lease with a minimum term of forty-five (45) years that includes a 
price; address and/or legal description; proof of consideration in the form specified in the 
contract; and expiration date; or  
(iii) a contract for sale or an option to purchase that includes a price; address and/or legal 
description; proof of consideration in the form specified in the contract; and expiration date;  

(C) If the acquisition can be characterized as an identity of interest transaction, as described in 
§10.302 of this chapter, then the documentation as further described therein must be submitted in 
addition to that of subparagraph (B) of this paragraph.  

(11) Zoning. (§2306.6705(5)) Acceptable evidence of zoning for all Developments must include one of 
subparagraphs (A) - (D) of this paragraph.  In instances where annexation of a Development Site occurs 
while the Application is under review, the Applicant must submit evidence of appropriate zoning with the 
Commitment or Determination Notice.   

(A) No Zoning Ordinance in Effect. The Application must include a letter from a local government 
official with appropriate jurisdiction stating that the Development is located within the boundaries of 
a political subdivision that has no zoning.  
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(B) Zoning Ordinance in Effect. The Application must include a letter from a local government 
official with appropriate jurisdiction stating the Development is permitted under the provisions of the 
zoning ordinance that applies to the location of the Development.  

(C) Requesting a Zoning Change. The Application must include evidence in the form of a letter from 
a local government official with jurisdiction over zoning matters that the Applicant or Affiliate is in 
the process of seeking a zoning change, that a zoning application was received by the political 
subdivision, and that the jurisdiction received a release agreeing to hold the political subdivision and 
all other parties harmless in the event the appropriate zoning is denied. Documentation of final 
approval of appropriate zoning must be submitted to the Department with the Commitment or 
Determination Notice.  

(D) Zoning for Rehabilitation Developments. The Application must include documentation of current 
zoning. If the Property is currently conforming but with an overlay that would make it a non-
conforming use as presently zoned, the Application must include a letter from a local government 
official with appropriate jurisdiction which addresses the items in clauses (i) - (iv) of this 
subparagraph:  

(i) a detailed narrative of the nature of non-conformance;  
(ii) the applicable destruction threshold;  
(iii) Owner's rights to reconstruct in the event of damage; and  
(iv) penalties for noncompliance.  

(12) Title Commitment/Policy. A title commitment or title policy must be submitted that includes a legal 
description that is consistent with the Site Control. If the title commitment or policy is dated more than 
six (6) months prior to the beginning of the Application Acceptance Period, then a letter from the title 
company indicating that nothing further has transpired during the six-month period on the commitment or 
policy must be submitted.  

(A) The title commitment must list the name of the Development Owner as the proposed insured and 
lists the seller or lessor as the current owner of the Development Site.  
(B) The title policy must show that the ownership (or leasehold) of the Development Site is vested in 
the name of the Development Owner.  

(13) Ownership Structure.  

(A) Organizational Charts. A chart must be submitted that clearly illustrates the complete 
organizational structure of the final proposed Development Owner and of any Developer or 
Guarantor, identifying all Principals thereof and providing the names and ownership percentages of 
all Persons having an ownership interest in the Development Owner or the Developer or Guarantor, 
as applicable, whether directly or through one or more subsidiaries. Nonprofit entities, public housing 
authorities, publicly traded corporations, individual board members, and executive directors must be 
included in this exhibit and trusts must list all beneficiaries that have the legal ability to control or 
direct activities of the trust and are not just financial beneficiaries.  

(B) Previous Participation. Evidence must be submitted that each entity shown on the organizational 
chart described in subparagraph (A) of this paragraph that has ownership interest in the Development 
Owner, Developer or Guarantor, has provided a copy of the completed Previous Participation Form to 
the Department. Individual Principals of such entities identified on the organizational chart must 
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provide the Previous Participation Form, unless excluded from such requirement pursuant to Chapter 
1 Subchapter C of this title.  Any Person (regardless of any Ownership interest or lack thereof) 
receiving more than 10 percent of the Developer Fee is also required to submit this document. The 
form must include a list of all developments that are, or were, previously under ownership or Control 
of the Applicant and/or each Principal, including any Person providing the required experience. All 
participation in any Department funded or monitored activity, including non-housing activities, as 
well as Housing Tax Credit developments or other programs administered by other states using state 
or federal programs must be disclosed. The Previous Participation Form will authorize the parties 
overseeing such assistance to release compliance histories to the Department.  

(14) Nonprofit Ownership. Applications that involve a §501(c)(3) or (4) nonprofit General Partner or 
Owner shall submit the documentation identified in subparagraph (A) or (B) of this paragraph as 
applicable., and subparagraph (C) of this paragraph.  

(A) Competitive HTC Applications. Applications for Competitive Housing Tax Credits involving a 
§501(c)(3) or (4) nonprofit General Partner and which meet the Nonprofit Set-Aside requirements, 
must submit all of the documents described in this subparagraph and indicate the nonprofit status on 
the carryover documentation and IRS Forms 8609. (§2306.6706) Applications that include an 
affirmative election to not be treated under the set-aside and a certification that they do not expect to 
receive a benefit in the allocation of tax credits as a result of being affiliated with a nonprofit only 
need to submit the documentation in subparagraph (B) of this paragraph.  

(i) An IRS determination letter which states that the nonprofit organization is a §501(c)(3) or (4) 
entity;  
(ii) The Nonprofit Participation exhibit as provided in the Application, including a list of the 
names and contact information for all board members, directors, and officers;  
(iii) A Third Party legal opinion stating:  

(I) that the nonprofit organization is not affiliated with or Controlled by a for-profit 
organization and the basis for that opinion;  
(II) that the nonprofit organization is eligible, as further described, for a Housing Credit 
Allocation from the Nonprofit Set-Aside pursuant to §42(h)(5) of the Code and the basis for 
that opinion;  
(III) that one of the exempt purposes of the nonprofit organization is to provide low-income 
housing;  
(IV) that the nonprofit organization prohibits a member of its board of directors, other than a 
chief staff member serving concurrently as a member of the board, from receiving material 
compensation for service on the board;  
(V) that the Qualified Nonprofit Development will have the nonprofit entity or its nonprofit 
Affiliate or subsidiary be the Developer or co-Developer as evidenced in the development 
agreement;  

(iv) a copy of the nonprofit organization's most recent financial statement as prepared by a 
Certified Public Accountant; and  
(v) evidence in the form of a certification that a majority of the members of the nonprofit 
organization's board of directors principally reside:  

(I) in this state, if the Development is located in a Rural Area; or  
(II) not more than ninety (90) miles from the Development, if the Development is not 
located in a Rural Area.  
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(B) All Other Applications. Applications that involve a §501(c)(3) or (4) nonprofit General Partner or 
Owner must submit an IRS determination letter which states that the nonprofit organization is a 
§501(c)(3) or (4) entity and the Nonprofit Participation exhibit as provided in the Application. If the 
Application involves a nonprofit that is not a §501(c)(3) or (4), then they must disclose in the 
Application the basis of their nonprofit status.  

(C) For all Applications. Any Applicant proposing a Development with a property tax exemption 
must include an attorney statement and documentation supporting the amount, basis for qualification, 
and the reasonableness of achieving the exemption under the Property Tax Code.  A proposed 
Payment in Lieu of Tax (“PILOT”) agreement must be documented as being reasonably achievable.  

(15) Site Design and Development Feasibility Report. This report, compiled by the Applicant or Third 
Party Consultant, and prepared in accordance with this paragraph, which reviews site conditions and 
development requirements of the Development and Development Site, is required for any New 
Construction or Reconstruction Development.  

(A) Executive Summary as a narrative overview of the Development in sufficient detail that would 
help a reviewer of the Application better understand the site, the site plan, off site requirements 
(including discussion of any seller contributions or reimbursements), any other unique development 
requirements, and their impact on Site Work and Off Site Construction costs. The summary should 
contain a general statement regarding the level of due diligence that has been done relating to site 
development (including discussions with local government development offices). Additionally, the 
overview should contain a summary of zoning requirements, subdivision requirements, property 
identification number(s) and millage rates for all taxing jurisdictions, development ordinances, fire 
department requirements, site ingress and egress requirements, building codes, and local design 
requirements impacting the Development (include website links but do not attach copies of 
ordinances). Careful focus and attention should be made regarding any atypical items materially 
impacting costs.  

(B) Survey or current plat as defined by the Texas Society of Professional Surveyors in their Manual 
of Practice for Land Surveying in Texas (Category 1A - Land Title Survey or Category 1B - Standard 
Land Boundary Survey). Surveys may not be older than twelve (12) months from the beginning of the 
Application Acceptance Period. Plats must include evidence that it has been recorded with the 
appropriate local entity and that, as of the date of submission, it is the most current plat. Applications 
proposing noncontiguous single family scattered sites are not required to submit surveys or plats at 
Application, but this information may be requested during the Real Estate Analysis review.  

(C) Preliminary site plan prepared by the civil engineer with a statement that the plan materially 
adheres to all applicable zoning, site development, and building code ordinances. The site plan must 
identify all structures, site amenities, parking spaces (include handicap spaces and ramps) and 
driveways, topography (using either existing seller topographic survey or U.S. Geological Survey 
(USGS)/other database topography), site drainage and detention, water and waste water utility tie-ins, 
general placement of retaining walls, set-back requirements, and any other typical or locally required 
items. Off-site improvements required for utilities, detention, access or other requirement must be 
shown on the site plan or ancillary drawings.  

(D) Architect or civil engineer prepared statement describing the entitlement, site development 
permitting process and timing, building permitting process and timing, and an itemization specific to 
the Development of total anticipated impact, site development permit, building permit, and other 
required fees.  
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§10.205. Required Third Party Reports. The Environmental Site Assessment, Property Condition 
Assessment, Appraisal (if applicable), and the Market Analysis, and the Site Design and Development 
Feasibility Report must be submitted no later than the Third Party Report Delivery Date as identified in 
§10.4 of this chapter (relating to Program Dates). For Competitive HTC Applications, the Environmental 
Site Assessment, Property Condition Assessment, Appraisal (if applicable), the Site Design and 
Development Feasibility Report, and the  Primary Market Area map (with definition based on census 
tracts, zip codes or census place in electronic format) must be submitted no later than the Full Application 
Delivery Date as identified in §11.2 of this title (relating to Program Calendar for Competitive Housing 
Tax Credits) and the Market Analysis must be submitted no later than the Market Analysis Delivery Date 
as identified in §11.2 of this title. For Competitive HTC Applications, if the reports, in their entirety, are 
not received by the deadline, the Application will be terminated. An electronic copy of the report in the 
format of a single file containing all information and exhibits clearly labeled with the report type, 
Development name and Development location are required. All Third Party reports must be prepared in 
accordance with Subchapter D of this chapter (relating to Underwriting and Loan Policy). The 
Department may request additional information from the report provider or revisions to the report as 
needed. In instances of non-response by the report provider, the Department may substitute in-house 
analysis. The Department is not bound by any opinions expressed in the report.  

(1) Environmental Site Assessment. This report, required for all Developments and prepared in 
accordance with the requirements of §10.305 of this chapter (relating to Environmental Site Assessment 
Rules and Guidelines), must not be dated more than twelve (12) months prior to the first day of the 
Application Acceptance Period. If this timeframe is exceeded, then a letter or updated report must be 
submitted, dated not more than three (3) months prior to the first day of the Application Acceptance 
Period from the Person or organization which prepared the initial assessment confirming that the site has 
been re-inspected and reaffirming the conclusions of the initial report or identifying the changes since the 
initial report.  

(A) Developments funded by USDA will not be required to supply this information; however, it is the 
Applicant's responsibility to ensure that the Development is maintained in compliance with all state 
and federal environmental hazard requirements.  

(B) If the report includes a recommendation that an additional assessment be performed, then a 
statement from the Applicant must be submitted with the Application indicating those additional 
assessments and recommendations will be performed prior to closing. If the assessments require 
further mitigating recommendations, then evidence indicating the mitigating recommendations have 
been carried out must be submitted at cost certification.  

(2) Market Analysis.  The Market Analysis, required for all Developments and prepared in accordance 
with the requirements of §10.303 of this chapter (relating to Market Analysis Rules and Guidelines), must 
not be dated more than six (6) months prior to the first day of the Application Acceptance Period. If the 
report is older than six (6) months, but not more than twelve (12) months prior to the first day of the 
Application Acceptance Period, the Qualified Market Analyst that prepared the report may provide a 
statement that reaffirms the findings of the original Market Analysis. The statement may not be dated 
more than six (6) months prior to the first day of the Application Acceptance Period and must be 
accompanied by the original Market Analysis.  

(A) The report must be prepared by a Qualified Market Analyst approved by the Department in 
accordance with the approval process outlined in §10.303 of this chapter;  
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(B) Applications in the USDA Set-Aside proposing Rehabilitation with residential structures at or 
above 80 percent occupancy at the time of Application submission, the appraisal, required for 
Rehabilitation Developments and Identity of Interest transactions prepared in accordance with 
§10.304 of this chapter (relating to Appraisal Rules and Guidelines), will satisfy the requirement for a 
Market Analysis; however, the Department may request additional information as needed. 
(§2306.67055; §42(m)(1)(A)(iii))  

(C) It is the responsibility of the Applicant to ensure that this analysis forms a sufficient basis for the 
Applicant to be able to use the information obtained to ensure that the Development will comply with 
fair housing laws.  

(3) Property Condition Assessment (PCA). This report, required for Rehabilitation (excluding 
Reconstruction) and Adaptive Reuse Developments and prepared in accordance with the requirements of 
§10.306 of this chapter (relating to Property Condition Assessment Guidelines), must not be dated more 
than six (6) months prior to the first day of the Application Acceptance Period. If the report is older than 
six (6) months, but not more than twelve (12) months prior to the first day of the Application Acceptance 
Period, the report provider may provide a statement that reaffirms the findings of the original PCA. The 
statement may not be dated more than six (6) months prior to the first day of the Application Acceptance 
Period and must be accompanied by the original PCA. For Developments which require a capital needs 
assessment from USDA the capital needs assessment may be substituted and may be more than six (6) 
months old, as long as USDA has confirmed in writing that the existing capital needs assessment is still 
acceptable and it meets the requirements of §10.306 of this chapter.  All Rehabilitation Developments 
financed with Direct Loans must also submit a capital needs assessment estimating the useful life of each 
major system. This assessment must include a comparison between the local building code and the 
International Existing Building Code of the International Code Council.  

(4) Appraisal. This report, required for all Rehabilitation Developments and prepared in accordance with 
the requirements of §10.304 of this chapter, is required for any Application claiming any portion of the 
building acquisition in Eligible Basis, and Identity of Interest transactions pursuant to Subchapter D of 
this chapter, must not be dated more than six (6) months prior to the first day of the Application 
Acceptance Period. For Developments that require an appraisal from USDA, the appraisal may be more 
than six (6) months old, as long as USDA has confirmed in writing that the existing appraisal is still 
acceptable.  

(5) Site Design and Development Feasibility Report. This report, compiled by the Applicant or Third 
Party Consultant, and prepared in accordance with this paragraph, which reviews site conditions and 
development requirements of the Development and Development Site, is required for any New 
Construction or Reconstruction Development.  

(A) Executive Summary as a narrative overview of the Development in sufficient detail that would 
help a reviewer of the Application better understand the site, the site plan, off site requirements 
(including discussion of any seller contributions or reimbursements), any other unique development 
requirements, and their impact on Site Work and Off Site Construction costs. The summary should 
contain a general statement regarding the level of due diligence that has been done relating to site 
development (including discussions with local government development offices). Additionally, the 
overview should contain a summary of zoning requirements, subdivision requirements, property 
identification number(s) and millage rates for all taxing jurisdictions, development ordinances, fire 
department requirements, site ingress and egress requirements, building codes, and local design 
requirements impacting the Development (include website links but do not attach copies of 
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ordinances). Careful focus and attention should be made regarding any atypical items materially 
impacting costs.  

(B) Survey or current plat as defined by the Texas Society of Professional Surveyors in their Manual 
of Practice for Land Surveying in Texas (Category 1A - Land Title Survey or Category 1B - Standard 
Land Boundary Survey). Surveys may not be older than twelve (12) months from the beginning of the 
Application Acceptance Period. Plats must include evidence that it has been recorded with the 
appropriate local entity and that, as of the date of submission, it is the most current plat. Applications 
proposing noncontiguous single family scattered sites are not required to submit surveys or plats at 
Application, but this information may be requested during the Real Estate Analysis review.  

(C) Preliminary site plan prepared by the civil engineer with a statement that the plan materially 
adheres to all applicable zoning, site development, and building code ordinances. The site plan must 
identify all structures, site amenities, parking spaces (include handicap spaces and ramps) and 
driveways, topography (using either existing seller topographic survey or U.S. Geological Survey 
(USGS)/other database topography), site drainage and detention, water and waste water utility tie-ins, 
general placement of retaining walls, set-back requirements, and any other typical or locally required 
items. Off-site improvements required for utilities, detention, access or other requirement must be 
shown on the site plan or ancillary drawings.  

(D) Architect or civil engineer prepared statement describing the entitlement, site development 
permitting process and timing, building permitting process and timing, and an itemization specific to 
the Development of total anticipated impact, site development permit, building permit, and other 
required fees.  

§10.206. Board Decisions (§§2306.6725(c); 2306.6731; and 42(m)(1)(A)(iv)).  The Board's decisions 
regarding awards shall be based upon the Department's and the Board's evaluation of the proposed 
Developments' consistency with, and fulfillment of, the criteria and requirements set forth in this chapter, 
Chapter 11 of this title (relating to Housing Tax Credit Program Qualified Allocation Plan) and other 
applicable Department rules. The Board shall document the reasons for each Application's selection, 
including any discretionary factors used in making its determination, including good cause, and the 
reasons for any decision that conflicts with the recommendations made by Department staff. Good cause 
includes the Board's decision to apply discretionary factors where authorized. The Department reserves 
the right to reduce the amount of funds requested in an Application, condition the award recommendation 
or terminate the Application based on the Applicant's inability to demonstrate compliance with program 
requirements.  

§10.207.Waiver of Rules for Applications.  

(a) General Waiver Process. This waiver section is applicable only to Subchapter B of this chapter 
(relating to Site and Development Requirements and Restrictions), Subchapter C of this chapter (relating 
to Application Submission Requirements, Ineligibility Criteria, Board Decisions, and Waiver of Rules for 
Applications), Subchapter E of this chapter (relating to Post Award and Asset Management 
Requirements), and Subchapter G of this chapter (relating to Fee Schedule, Appeals, and Other 
Provisions), Chapter 11 of this title (relating to Housing Tax Credit Program Qualified Allocation Plan), 
and Chapter 12 of this title (relating to Multifamily Housing Revenue Bond Rules). An Applicant may 
request a waiver in writing at or prior to the submission of the pre-application (if applicable) or the 
Application or subsequent to an award. Waiver requests will not be accepted between submission of the 
Application and any award for the Application. Where appropriate, the Applicant is encouraged to submit 
with the requested waiver any plans for mitigation or alternative solutions. Any such request for waiver 



Page 27 of 27 
 

must be specific to the unique facts and circumstances of an actual proposed Development and must be 
submitted to the Department in the format required in the Multifamily Programs Procedures Manual. Any 
waiver, if granted, shall apply solely to the Application and shall not constitute a general modification or 
waiver of the rule involved. Waiver requests that are limited to Development design and construction 
elements not specifically required in Texas Government Code, Chapter 2306 must meet the requirements 
of paragraph (1) of this subsection. All other waiver requests must meet the requirements of paragraph (2) 
of this subsection. 

(1) The waiver request must establish good cause for the Board to grant the waiver which may 
include limitations of local building or zoning codes, limitations of existing building structural 
elements for Adaptive Reuse or Rehabilitation (excluding Reconstruction) Developments, required 
amenities or design elements in buildings designated as historic structures that would conflict with 
retaining the historic nature of the building(s), or provisions of the design element or amenity that 
would not benefit the tenants due to limitations of the existing layout or design of the units for 
Adaptive Reuse or Rehabilitation (excluding Reconstruction) Developments. Staff may recommend 
the Board’s approval for such a waiver if the Executive Director finds that the Applicant has 
established good cause for the waiver. A recommendation for a waiver may be subject to the 
Applicant’s provision of alternative design elements or amenities of a similar nature or that serve a 
similar purpose. Waiver requests for items that were elected to meet scoring criteria or where the 
Applicant was provided a menu of options to meet the requirement will not be considered under this 
paragraph. 

(2) The waiver request must establish how it is necessary to address circumstances beyond the 
Applicant's control and how, if the waiver is not granted, the Department will not fulfill some specific 
requirement of law. In this regard, the policies and purposes articulated in Texas Government Code, 
§§2306.001, 2306.002, 2306.359, and 2306.6701, are general in nature and apply to the role of the 
Department and its programs, including the Housing Tax Credit program.  

(b) Waivers Granted by the Executive Director. The Executive Director may consider requests to 
waive requirements as provided in this ruleof those provisions of this rule listed in subsection (a) of this 
section. Even if this section of the rule grants the Executive Director authority to waive a given item, the 
Executive Director may present the matter to the Board for consideration and action. Neither the 
Executive Director nor the Board shall grant any waiver to the extent such requirement is mandated by 
statute. Denial of a waiver by the Executive Director may be appealed to the Board in accordance with 
§10.902 of this chapter (relating to Appeals Process (§2306.0321; §2306.6715)). Applicants should 
expect that waivers granted by the Executive Director will generally be very limited. The Executive 
Director's decision to defer to the Board will not automatically be deemed an adverse staff position with 
regard to the waiver request as public vetting of such requests is generally appropriate and preferred. 
However, this does not preclude a staff recommendation to approve or deny any specific request for a 
waiver.  

(c) Waivers Granted by the Board. The Board, in its discretion, may waive any one or more of the rules 
in Subchapters B, C, E, and G of this chapter except no waiver shall be granted to provide forward 
commitments or if the requested waiver is prohibited by statute (i.e., statutory requirements may not be 
waived). The Board, in its discretion, may grant a waiver that is in response to a natural, federally 
declared disaster that occurs after the adoption of the multifamily rules.  

 



 
Subchapter G – Fee Schedule, Appeals and other Provisions 

§10.901. Fee Schedule.  Any fees, as stated in this section, not paid will cause an Applicant to be 
ineligible to apply for Department funding, ineligible to receive additional Department funding associated 
with a Commitment, Determination Notice or Contract, and ineligible to submit extension requests, 
ownership transfers, and Application amendments until such time the Department receives payment. 
Payments of the fees shall be in the form of a check and to the extent there are insufficient funds 
available, it may cause the Application, Commitment, Determination Notice or Contract to be terminated 
or Allocation rescinded. The Executive Director may grant a waiver for specific extenuating and 
extraordinary circumstances, provided the Applicant submits a written request for a waiver no later than 
ten (10) business days prior to the deadline associated with the particular fee. For those requests that do 
not have a specified deadline, the written request for a fee waiver and description of extenuating and 
extraordinary circumstances must be included in the original request cover letter.  

(1) Competitive Housing Tax Credit Pre-Application Fee. A pre-application fee, in the amount of $10 
per Unit, based on the total number of Units reflected in the pre-application, must be submitted with the 
pre-application in order for the pre-application to be considered accepted by the Department. Pre-
applications in which a Community Housing Development Corporation (CHDO) or Qualified Nonprofit 
Organization intends to serve as the Managing General Partner of the Development Owner, or Control the 
Managing General Partner of the Development Owner, may be eligible to receive a discount of 10 percent 
off the calculated pre-application fee. (§2306.6716(d))  

(2) Refunds of Pre-application Fees. (§2306.6716(c)) Upon written request from the Applicant, the 
Department shall refund the balance of the pre-application fee for a pre-application that is withdrawn by 
the Applicant and that is not fully processed by the Department. The amount of refund will be 
commensurate with the level of review completed. Intake and data entry will constitute 50 percent of the 
review, threshold review prior to a deficiency issued will constitute 30 percent of the review, and 
deficiencies submitted and reviewed constitute 20 percent of the review.  

(3) Application Fee. Each Application must be accompanied by an Application fee.  

(A) Housing Tax Credit Applications. The fee will be $30 per Unit based on the total number of 
Units. For Applicants having submitted a competitive housing tax credit pre-application which 
met the pre-application threshold requirements, and for which a pre-application fee was paid, the 
Application fee will be $20 per Unit based on the number of Units in the full Application. 
Applications in which a CHDO or Qualified Nonprofit Organization intends to serve as the 
Managing General Partner of the Development Owner, or Control the Managing General Partner 
of the Development Owner,  may be eligible to receive a discount of 10 percent off the calculated 
Application fee. (§2306.6716(d))  

(B) Direct Loan Applications. The fee will be $1,000 per Application. Pursuant to Texas 
Government Code, §2306.147(b), the Department is required to waive Application fees for 
private nonprofit organizations that offer expanded services such as child care, nutrition 
programs, job training assistance, health services, or human services. In lieu of the Application 
fee, these organizations must include proof of their exempt status and a description of their 
supportive services as part of the Application. An Application fee is not required for Applications 
that have an existing Housing Tax Credit Allocation or HOME Contract with the Department, 
and construction on the development has not begun or if requesting an increase in the existing 
HOME award. The Application fee is not a reimbursable cost under the HOME Program.  
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(4) Refunds of Application Fees. Upon written request from the Applicant, the Department shall refund 
the balance of the Application fee for an Application that is withdrawn by the Applicant and that is not 
fully processed by the Department. The amount of refund will be commensurate with the level of review 
completed. Intake and data entry will constitute 20 percent, the site visit will constitute 20 percent, 
eligibility and selection review will constitute 20 percent, threshold review will constitute 20 percent, and 
underwriting review will constitute 20 percent.  

(5) Third Party Underwriting Fee. Applicants will be notified in writing prior to the evaluation in 
whole or in part of a Development by an independent external underwriter in accordance with §10.201(5) 
of this chapter (relating to Procedural Requirements for Application Submission), if such a review is 
required. The fee must be received by the Department prior to the engagement of the underwriter. The 
fees paid by the Development Owner to the Department for the external underwriting will be credited 
against the Commitment or Determination Notice Fee, as applicable, established in paragraphs (8) and (9) 
of this section, in the event that a Commitment or Determination Notice is issued by the Department to 
the Development Owner.  

(6) Administrative Deficiency Notice Late Fee. (Not applicable for Competitive Housing Tax Credit 
Applications.) Applications that fail to resolve Administrative Deficiencies pursuant to §10.201(7) of this 
chapter shall incur a late fee in the amount of $500 for each business day the deficiency remains 
unresolved.  

(7) Third Party Deficiency Request Fee. For Competitive Housing Tax Credits (HTC) Applications, a 
fee equal to $500 for an Administrative Deficiency be issued with respect to challenges submitted per 
Application.  

(8) Housing Tax Credit Commitment Fee. No later than the expiration date in the Commitment, a fee 
equal to 4 percent of the annual Housing Credit Allocation amount must be submitted. If the 
Development Owner has paid the fee and returns the credits by November 1 of the current Application 
Round, then a refund of 50 percent of the Commitment Fee may be issued upon request.  

(9) Tax Exempt Bond Development Determination Notice Fee. No later than the expiration date in the 
Determination Notice, a fee equal to 4 percent of the annual Housing Credit Allocation amount must be 
submitted. If the Development Owner has paid the fee and is not able close on the bonds within ninety 
(90) days of the issuance date of the Determination Notice, then a refund of 50 percent of the 
Determination Notice Fee may be issued upon request.  

(10) Building Inspection Fee. (For Housing Tax Credit and Tax-Exempt Bond Developments only.) No 
later than the expiration date on the Commitment or Determination Notice, a fee of $750 must be 
submitted. Building inspection fees in excess of $750 may be charged to the Development Owner not to 
exceed an additional $250 per Development.  

(11) Tax-Exempt Bond Credit Increase Request Fee. Requests for increases to the credit amounts to be 
issued on IRS Forms 8609 for Tax-Exempt Bond Developments must be submitted with a request fee 
equal to 4 percent of the amount of the credit increase for one (1) year.  

(12) Extension Fees. All extension requests for deadlines relating to the Carryover, 10 Percent Test 
(submission and expenditure), or Cost Certification requirements submitted at least thirty (30) calendar 
days in advance of the applicable deadline will not be required to submit an extension fee. Any extension 
request submitted fewer than thirty (30) days in advance or after the original deadline must be 
accompanied by an extension fee of $2,500. An extension fee will not be required for extensions 
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requested on Developments that involve Rehabilitation when the Department or U.S. Department of 
Agriculture (USDA) is the primary lender if USDA or the Department is the cause for the Applicant not 
meeting the deadline.  

(13) Amendment Fees. An amendment request for a non-material change that has not been implemented 
will not be required to pay an amendment fee. Material amendment requests (whether implemented or 
not), or non-material amendment requests that have already been implemented will be required to submit 
an amendment fee of $2,500. Amendment fees are not required for the Direct Loan programs.  

(14) Right of First Refusal Fee. Requests for approval of the satisfaction of the Right of First Refusal 
provision of the Land Use Restriction Agreement (LURA) must be accompanied by a non-refundable fee 
of $2,500.  

(15) Qualified Contract Pre-Request Fee. A Development Owner must file a preliminary Qualified 
Contract Request to confirm eligibility to submit a Qualified Contract request. The Pre-Request must be 
accompanied by a non-refundable processing fee of $250.  

(16) Qualified Contract Fee. Upon eligibility approval of the Qualified Contract Pre-Request, the 
Development Owner may file a Qualified Contract Request. Such request must be accompanied by a non-
refundable processing fee of $3,000.  

(17) Ownership Transfer Fee. Requests to approve an ownership transfer must be accompanied by a 
non-refundable processing fee of $500.  

(18) Unused Credit or Penalty Fee. Development Owners who have more tax credits allocated to them 
than they can substantiate through Cost Certification will return those excess tax credits prior to issuance 
of IRS Form 8609. For Competitive Housing Tax Credit Developments, a penalty fee equal to the one 
year credit amount of the lost credits (10 percent of the total unused tax credit amount) will be required to 
be paid by the Owner prior to the issuance of IRS Form 8609 if the tax credits are not returned, and 
8609's issued, within one hundred eighty (180) days of the end of the first year of the credit period. This 
penalty fee may be waived without further Board action if the Department recaptures and re-issues the 
returned tax credits in accordance with Internal Revenue Code, §42. If an Applicant returns a full credit 
allocation after the Carryover Allocation deadline required for that allocation, the Executive Director will 
recommend to the Board the imposition of a penalty on the score for any Competitive Housing Tax Credit 
Applications submitted by that Applicant or any Affiliate for any Application in an Application Round 
occurring concurrent to the return of credits or if no Application Round is pending, the Application 
Round immediately following the return of credits. If any such point penalty is recommended to be 
assessed and presented for final determination by the Board, it must include notice from the Department 
to the affected party not less than fourteen (14) calendar days prior to the scheduled Board meeting. The 
Executive Director may, but is not required, to issue a formal notice after disclosure if it is determined 
that the matter does not warrant point penalties. The penalty will be assessed in an amount that reduces 
the Applicant's final awarded score by an additional 20 percent.  

(19) Compliance Monitoring Fee. (HTC and HOME Developments Only.) Upon receipt of the cost 
certification for HTC or HTC and HOME Developments, or upon the completion of the 24-month 
development period and the beginning of the repayment period for HOME only Developments, the 
Department will invoice the Development Owner for compliance monitoring fees. The amount due will 
equal $40 per tax credit Unit and $34 per HOME designated Unit, with two fees due for units that are 
dually designated. For HTC Developments, the fee will be collected, retroactively if applicable, beginning 
with the first year of the credit period. For HOME only Developments, the fee will be collected beginning 
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with the first year of the repayment period. The invoice must be paid prior to the issuance of IRS Form 
8609 for HTC properties. Subsequent anniversary dates on which the compliance monitoring fee 
payments are due shall be determined by the month the first building is placed in service. Compliance 
fees may be adjusted from time to time by the Department.  

(20) Public Information Request Fee. Public information requests are processed by the Department in 
accordance with the provisions of the Texas Government Code, Chapter 552. The Department uses the 
guidelines promulgated by the Office of the Attorney General to determine the cost of copying and other 
costs of production.  

(21) Adjustment of Fees by the Department and Notification of Fees. (§2306.6716(b)) All fees 
charged by the Department in the administration of the tax credit and HOME programs will be revised by 
the Department from time to time as necessary to ensure that such fees compensate the Department for its 
administrative costs and expenses. Unless otherwise determined by the Department, all revised fees shall 
apply to all Applications in process and all Developments in operation at the time of such revisions.  

§10.902.Appeals Process (§2306.0321; §2306.6715).  

(a) An Applicant or Development Owner may appeal decisions made by the Department pursuant to the 
process identified in this section. Matters that can be appealed include:  

(1) A determination regarding the Application's satisfaction of applicable requirements, 
Subchapter B of this chapter (relating to Site and Development Requirements and Restrictions) 
and Subchapter C of this chapter (relating to Application Submission Requirements, Ineligibility 
Criteria, Board Decisions and Waiver of Rules for Applications), pre-application threshold 
criteria, underwriting criteria;  
 
(2) The scoring of the Application under the applicable selection criteria;  
 
(3) A recommendation as to the amount of Department funding to be allocated to the Application;  
 
(4) Misplacement of an Application or parts of an Application, mathematical errors in scoring an 
Application, or procedural errors resulting in unequal consideration of the Applicant's proposal;  
 
(5) Denial of a change to a Commitment or Determination Notice;  
 
(6) Denial of a change to a loan agreement;  
 
(7) Denial of a change to a LURA;  
 
(8) Any Department decision that results in the erroneous termination of an Application; and  
 
(9) Any other matter for which an appeal is permitted under this chapter.  

(b) An Applicant or Development Owner may not appeal a decision made regarding an Application filed 
by or an issue related to another Applicant or Development Owner.  

(c) An Applicant or Development Owner must file its appeal in writing with the Department not later than 
seven (7) calendar days after the date the Department publishes the results of any stage of the Application 
evaluation or otherwise notifies the Applicant or Development Owner of a decision subject to appeal. The 
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appeal must be signed by the person designated to act on behalf of the Applicant or an attorney that 
represents the Applicant. For Application related appeals, the Applicant must specifically identify the 
Applicant's grounds for appeal, based on the original Application and additional documentation filed with 
the original Application as supplemented in accordance with the limitations and requirements of this 
chapter.  

(d) The Executive Director may respond in writing not later than fourteen (14) calendar days after the 
date of actual receipt of the appeal by the Department. If the Applicant is not satisfied with the Executive 
Director's response to the appeal or the Executive Director does not respond, the Applicant may appeal 
directly in writing to the Board. While additional information can be provided in accordance with any 
rules related to public comment before the Board, the Department expects that a full and complete 
explanation of the grounds for appeal and circumstances warranting the granting of an appeal be disclosed 
in the appeal documentation filed with the Executive Director. Full disclosure allows the Executive 
Director to make a fully informed decision based on a complete analysis of the circumstances, and 
verification of any information that may warrant a granting of the appeal in the Applicant's or 
Development Owner's favor.  

(e) An appeal filed with the Board must be received by Department staff not more than seven (7) days 
after a response from the Executive Director and at least seven (7) days prior to the applicable Board 
meeting or if the period for an Executive Director response has elapsed the appeal can be heard by the 
Board if filed at least three (3) days prior to the applicable meeting.  

(f) Board review of an Application related appeal will be based on the original Application.  

(g) The decision of the Board regarding an appeal is the final decision of the Department.  

(h) The Department will post to its website an appeal filed with the Department or Board and any other 
document relating to the processing of an Application related appeal. (§2306.6717(a)(5))  

§10.903. Adherence to Obligations. (§2306.6720) Any Applicant, Development Owner, or other Person 
that fails to adhere to its obligations with regard to the programs of the Department, whether contractual 
or otherwise, made false or misleading representations to the Department with regard to an Application, 
request for funding, or compliance requirements, or otherwise violated a provision of Texas Government 
Code, Chapter 2306 or a rule adopted under that chapter, may be subject to: 
 

(1) Assessment of administrative penalties in accordance with the Department’s rules regarding 
the assessment of such penalties. Each day the violation continues or occurs is a separate 
violation for purposes of imposing a penalty; and/or  
 
(2) in the case of the competitive Low Income Housing Tax Credit Program, a point reduction of 
up to ten (10) points for any Application involving that Applicant over the next two Application 
Rounds succeeding the date on which the Department first gives written notice of any such failure 
to adhere to obligations or false or misleading representations. Point reductions under this section 
may be appealed to the Board.   

§10.904. Alternative Dispute Resolution (ADR) Policy.  In accordance with Texas Government Code, 
§2306.082, it is the Department's policy to encourage the use of appropriate ADR procedures under the 
Governmental Dispute Resolution Act, Texas Government Code, Chapter 2010, to assist in resolving 
disputes under the Department's jurisdiction. As described in Civil Practices and Remedies Code, Chapter 
154, ADR procedures include mediation. Except as prohibited by law and the Department's Ex Parte 
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Communications policy, the Department encourages informal communications between Department staff 
and Applicants, and other interested persons, to exchange information and informally resolve disputes. 
The Department also has administrative appeals processes to fairly and expeditiously resolve disputes. If 
at any time an Applicant or other person would like to engage the Department in an ADR procedure, the 
person may send a proposal to the Department's Dispute Resolution Coordinator. For additional 
information on the Department's ADR Policy, see the Department's General Administrative Rule on ADR 
at §1.17 of this title. Any Applicant may request an informal conference with staff to attempt to resolve 
any appealable matter, and the Executive Director may toll the running of periods for appeal to 
accommodate such meetings. In the event a successful resolution cannot be reached, the statements made 
in the meeting process may not be used by the Department as admissions. 
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4820-2300-7017.v1 

Proposed Section 811 Alternative Incentive for TAAHP consideration 

TAAHP presents this alternative incentive for consideration of membership and possible 
presentation to TDHCA.  It is a blend of the 2015 scoring incentive and other incentives. 

 Prong 1: Revert to 2015 QAP language for 9% HTC AND include 4% HTC development 
participation in Section 811 Program - This way both programs are participating in 
furthering 811 Program 

For the 4% HTC developments - include a threshold item that requires commitment of Section 
811 PRAC units in the proposed development, or existing 4% HTC developments, utilizing a 
tiered approach as follows: Developments with 100 units or less, applicant must commit 10 units 
to the Section 811 PRAC program; Developments with 101-200 units, applicant must commit at 
least 20 units to the Section 811 PRAC program; Developments with 201 units or more, 
applicant must commit 30 units to the Section 811 Program.  Applicants may commit less units, 
if the Integrated Housing Rule (10 TAC Section 1.15) or Section 811 PRAC Program guidelines 
and requirements limits the Development to fewer than the required number of units. 

The Development must not be an Elderly Limitation Development or Supportive Housing; 

The Development has units available to be committed to the Section 811 PRAC Program, 
meaning those units do not have any other sources of project-based rental or long-term 
operating assistance within 6 months of receiving Section 811 assistance and cannot have an 
existing restriction for persons with disabilities; 

The Developments must be located in the Urban areas of one of the following: Austin-Round 
Rock MSA, Brownsville-Harlingen MSA, Dallas-Ft. Worth-Arlington MSA, El Paso MSA, 
Houston-The Woodlands-Sugar Land MSA, McAllen-Edinburg-Mission MSA or San Antonio-
New Braunfels MSA; 

The Development Site must not be located in the mapped 500-year floodplain or in the 100-year 
floodplain.  

 Prong 2: Incentives for Committing Section 811 Units in Existing Developments - 
Outside of Scoring Criteria 

Applicants may receive one of the following incentives for placing at least 10 Section 811 PRAC 

units in their existing developments: 

1. Increased Developer Fee.  Applicants may receive up to an additional 5% in Developer 
Fee to what is prescribed in 10.302(d)(7) 

2. Decrease Extended Use Period.  Applicants may reduce their Extended Use Period by 
up to five (5) years.  Extended Use Periods cannot be less than the federally mandated 
30 years.  

We may also want to consider language in the stand alone Section 811 NOFA, rather than 

include this in a rule.  Perhaps this will help with the "logical outgrowth" rule theory.  The idea 

here is to utilize the incentives to work for a specific existing development, of Applicant's 
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choosing, that can benefit from one of these incentives.  Language included for NOFA could be 

as follows: 

NOFA - Should an applicant receive a Housing Tax Credit award, there will be favorable 
considerations made by staff recommending LURA amendments in existing 
Developments chosen by the Applicant. LURA amendments incentives are as follows: 

1. Decrease Extended Use Period by up to five (5) years; 
2. Reduction in restricted units, during Extended Use Period - work outs to reduce 

compliance issues.   
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October 13, 2015 
 
 
 
Board of Directors 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, Texas 78701 
 
Dear Chairman Oxer & Members of the Board: 
 
On behalf of the Texas Affiliation of Affordable Housing Providers (TAAHP), we would 
like to submit several recommendations for modifications to the 2016 Multifamily Program 
Rules, as well as the Qualified Allocation Plan (QAP), the Underwriting and Loan Policy, 
and the Post Award and Asset Management Requirements that are currently subject to 
public comment.  TAAHP has more than 300 members including affordable housing 
professionals active in the development, ownership and management of affordable 
housing in the State of Texas.  
 
It is TAAHP’s policy to submit only recommendations that represent consensus opinions 
from the membership.  Please note that there are several important provisions of the 
QAP that are not addressed in these consensus comments because the diverse TAAHP 
Membership has different views on the best ways to address those issues.  TAAHP 
Members will be raising those issues for which there is no consensus individually.  
TAAHP’s recommendations were developed at a meeting with the TAAHP Membership 
on October 1, 2015 in response to the rules approved for public comment by the TDHCA 
Governing Board on September 11, 2015. 
 
Please note that while the following recommendations are numerous due to the large and 
diverse membership, there are several issues that generated significant amount of 
discussion among the TAAHP membership.  I highlight those three issues here, in an 
effort to emphasize their importance to our membership and encourage TDHCA staff to 
give them serious consideration. 
 

1. Reducing concentration.  Under the current rules, applicants are often competing 
for sites within the same census tracts, which often results in developers paying 
a premium for land that is not necessarily the best real estate in terms of 
connectivity to amenities and services.  Adding concepts like “same type 
development” to the tie breaker and to the underserved point category and 
adding more tiering in terms of educational excellence are efforts to open up new 
census tracts to the competition. 

2. Clarifying the competitive process.  There are several new concepts in the QAP 
that are very vague in terms of how they will be applied.  One example is the new 
category in the underserved point category for job growth.  Another example is 
the new point category for applicants depending on whether the portfolios are 
characterized as either Category 1, 2, 3 or 4.  There is a great deal of confusion 
as to which categories apply and the TAAHP membership requests clear 
guidance in order to make informed decisions in terms of the competition. 

3. The Section 811 Program.  TAAHP is opposed to the new one point advantage 
for placing Section 811 voucher holders in existing properties.  We understand 
that TDHCA wants to house 811 voucher holders as soon as possible, but this 
provision reduces program participants’ flexibility in doing so and, as drafted, only 
benefit a handful of program participants.  As an example, one TAAHP member  
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with more than 25 properties with approximately 2,000 units has only one existing property 
that would qualify.  Under this new rule, this applicant is now forced for point reasons to 
reserve this property for the 2016 round instead of using it to house the 811 voucher 
holders as committed under the 2015 rules.  This result is the exact opposite of what 
TDHCA is trying to achieve.  Please note that TAAHP has formed a sub-committee that 
has come up with alternative incentives for TDHCA staff to consider.  We will be submitting 
those recommendations under separate cover. 

 
With those comments as an introduction, please consider the following recommendations with 
regard to specific provisions of the rules: 
 
Subchapter A – Definitions 
 
Section 10.3(47) Elderly Development 
 
TAAHP requests further clarification on why these new definitions are necessary. 
 
Justification:  There is general concern amongst the membership about the new Elderly 
Development Definition because most cities and other government funders are very sensitive to 
these definitions.  An effort to further define these terms might lead to greater conflicts between 
programs. 
 
Section 10.3 Placed in Service 
 
TAAHP requests that a definition of Placed in Service be added and that the definition be 
consistent with the Internal Revenue Code Section 42 provision, which allows a building to be 
counted as “Placed In Service” if only one unit in the building has received a certificate of 
occupancy.  TAAHP also requests the TDHCA’s carryover documentation be changed so that the 
language regarding Placed in Service is consistent with the Internal Revenue Code. 
 
Justification:  TDHCA’s policy on placed in service should be consistent with the federal regulation.   
 
Subchapter B – Site and Development Requirements and Restrictions 
 
Section 10.101(a)(2)(c) Mandatory Community Assets 
 
TAAHP requests that churches or places of religious worship be reinstated as a Mandatory 
Community Asset. 
 
Justification: Churches are a public service to the surrounding communities.  These institutions not 
only provide support for the spiritual and emotional needs and health of its members in the 
community, but also provide a myriad of supportive public services to the community.  Such 
services include day care, meals on wheels, counseling, food pantries, immigration and free legal 
clinics, seminars on health and finances and emergency funds for items such as rent, utilities, 
medical expenses or car repairs.   
 
Subchapter B – Site and Development Requirements and Restrictions 
 
Section 10.101(a)(4)(B) Undesirable Neighborhood Characteristics. 
 
TAAHP requests the following changes to this section regarding incidents of violent crime: 
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(ii)  The Development Site is located in a census tract or within 1000 feet of a census tract in an 
Urban Area and the rate of Part I violent crimes for the police beat as reported by the local police 
department is greater than 18 per 1,000 persons (annually) or as reported on 
neighborhoodscout.com.”  
 
Justification:  Because neighborhoodscout.com provides inconsistent results, applicants should 
have the option of obtaining statistics directly from the police department.  In those cases where 
obtaining statistics directly from the police department is difficult, neighborhoodscout.com can 
serve as the source.  This either/or approach provides much needed flexibility for the applicant in 
obtaining the relevant information. 
 
TAAHP also requests that TAAHP requests that the following section regarding blighted structures 
be deleted: 
 
(iii)  The Development Site is located within 1,000 feet of any census tract of multiple vacant 
structures visible from the street, which have fallen into such significant disrepair, overgrowth, 
and/or vandalism, that they would commonly be regarded as blighted or abandoned. 
 
Justification:  This concept of “blight” is too subjective to administer in a consistent way.   
 
TAAHP also requests that this subparagraph regarding schools that have not Met Standard be 
deleted:  
 
(iv) The Development Site is located within the attendance zones of an elementary school, a 
middle school and a high school that does not have a Met Standard rating by the Texas Education 
Agency. In districts with district-wide enrollment or choice districts an Applicant shall use the rating 
of the closest elementary, middle and high school, respectively, which may possibly be attended by 
the tenants in determining whether or not disclosure is required. The applicable school rating will 
be the 2015 accountability rating assigned by the Texas Education Agency. School ratings will be 
determined by the school number, so that in the case where a new school is formed or named or 
consolidated with another school but is considered to have the same number that rating will be 
used. A school that has never been rated by the Texas Education Agency will use the district 
rating. If a school is configured to serve grades that do not align with the Texas Education Agency's 
conventions for defining elementary schools (typically grades K-5 or K-6), middle schools (typically 
grades 6-8 or 7-8) and high schools (typically grades 9-12), the school will be considered to have 
the lower of the ratings of the schools that would be combined to meet those conventions. In 
determining the ratings for all three levels of schools, ratings for all grades K-12 must be included, 
meaning that two or more schools' ratings may be combined. For example, in the case of an 
elementary school which serves grades K-4 and an intermediate school that serves grades 5-6, the 
elementary school rating will be the lower of those two schools' ratings. Also, in the case of a 9th 
grade center and a high school that serves grades 10-12, the high school rating will be considered 
the lower of those two schools' ratings. Sixth grade centers will be considered as part of the middle 
school rating. Development Sites subject to an Elderly Limitation is considered exempt and does 
not have to disclose the presence of this characteristic. 
 
Justification:  Because certain school districts in the larger urban areas struggle to meet the new 
standards, because they are indeed new standards, this section serves to redline large swathes of 
major metropolitan areas.  While the inference of undesirable neighborhood characteristics is 
rebuttable, this rule will cause additional administrative burden both for the program participants 
and the program staff. 
 
 

http://cp.mcafee.com/d/FZsS81MscCQm64PhO-yCUUrKrjhhsd7bOrxEVsdFEEK6zBVBNBwSCyyUqenAT3hOYrjhh7nvd7a9EVKr4txa7Q1i2KHHr2nQVsSwHGWSMBZendFKn88TsvW_ensvvjvWZOWtTSehjKesusjWyaqRQRrIIsG7DR8OJMddECQPt-hus7nhjsuudTdw0Uv8yj8lyjHl2BGJPVsThnoBq0GRtDidqvOVJ5AsYCr5M5id40c-h4CgH4DmG1Ew6blrCq83h0KHY9CSkjp6uC
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Section 10.101(a)(4)(E) Undesirable Neighborhood Characteristics. 
 
TAAHP requests the following changes to this section: 
 
(iii)  The Development is necessary to enable a state, a participating jurisdiction or an entitlement 
community to comply with its obligation to affirmatively further fair housing, a HUD-approved 
Conciliation Agreement, or a final and non-appealable court order consistent with fair housing 
planning documents, such as an Analysis of Impediments or Assessment of Fair Housing, and with 
planning documents such as the city’s or county’s HUD consolidated plan. 
 
Justification:  Larger cities, like the City of Houston, will not legally be able to provide letters stating 
that “the Development is necessary to comply with its obligation to affirmatively further fair 
housing.”  This statement is too broad and too open to legal interpretation.  Instead, cities will be 
more comfortable confirming compliance with their planning documents. 
 
Section 10.101(a)(5) Common Amenities, Section 10.101(6) Unit Requirements, Section 10.101(7) 
Tenant Services 
 
TAAHP request that the timeframe be restored to Compliance Period instead of Extended Use 
Period.   
 
Justification:  Extending program participants’ obligations in these respects past the compliance 
period is inconsistent with TDHCA’s current policy which correctly commits limited state resources 
to confirming compliance during the compliance period.  Extending this type of compliance through 
the extended use period will create further administrative burden, both for the program participants 
and the program staff. 
 
Section 10.101(b)(4) Mandatory Development Amenities  
 
TAAHP requests the following changes to this section: 
 
(L)  All units must have central heating and air-conditioning (Packaged Terminal Air Conditioners 
meet this requirement for SRO or Efficiency Units and for all units in Rehabilitation properties 
where the units were heated and cooled with Packaged Terminal Air Conditioners prior to the 
Rehabilitation)  
 
Justification:  Modern PTAC units are energy and cost efficient, and older existing buildings 
typically don’t have the plate height to allow for both central air and a reasonable ceiling height. 
 
Subchapter C:  Application Submission Requirements, Ineligibility Criteria, Board Decisions 
and Waiver of Rules for Applications 
 
Section 10.204(14) Non-Profit Ownership 
 
TAAHP requests deletion of the following paragraph: 
 
(C)  For all Application.  Any Applicant proposing a Development with a property tax exemption 
must include an attorney statement and documentation supporting the amount, basis for 
qualification, and the reasonableness of achieving the exemption under the Property Tax Code.  A 
proposed Payment in Lieu of Tax (“PILOT” agreement must be documented as being reasonably 
achieved.” 
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Justification:  This adds unnecessary costs to the preparation of an application.  Applicants relying 
on a property tax exemption should do so at their own risk. 
 
 
 
Qualified Allocation Plan 
 
Section 11.4(b) Maximum Request Limit 
 
TAAHP requests a new limit for USDA applications of $750,000. 
 
Justification:  Most USDA developments are small so a $750,000 cap is appropriate. 
 
Section 11.4(c) Tax Credit Requests and Award Limits 
 
TAAHP requests the following paragraph 2 be deleted in its entirety: 
 
(2)  The Development is located in a Small Area Difficult Development Area (SADDA) (based on 
Small Area Fair Market Rents (FMR’s) as determined by the Secretary of HUD) that has high 
construction, land and utility costs relative to the AMGI.  For Tax Exempt Bond Developments, as a 
general rule, an SADDA designative would have to coincide with the program year the Certificate of 
Reservation is issued in order for the Department to apply the 30 percent boost in its underwriting 
evaluation.  Applicant must submit a copy of the SADDA map that clearly shows the proposed 
Development is located within the boundaries of a SADDA. 
 
Justification:  The Internal Revenue Code allows the 30% boost in DDAs designation to be 
extended up to 365 days by allowing a project that applied for a bond reservation in one year to 
close the transaction in the next year.  Section 11.4(c)(2) grants the 30% tax credit boost only when 
the bond reservation certificate is received in the same year as the HUD SADDA designation, 
which is subject to change annually.  The housing site may no longer be included in a SADDA in 
the year following receipt of the private activity bond allocation reservation. The proposed rule will 
also force closing 4% bond transactions that access the increase amount of private activity bond 
allocation after the mid-August housing bond collapse by the end of the calendar year, unduly 
reducing the already very short 150 day closing timeframe. 
 
Section 11.7 Tie Breaker Factors 
 
TAAHP recommends the following changes to paragraph 4: 
 
(4) Applications proposed to be located the greatest linear distance from the nearest Housing Tax 
Credit Development that serves the same population type a development. Developments awarded 
Housing Tax Credits but do not yet have a Land Use Restriction Agreement in place will be 
considered Housing Tax Credit assisted Developments for purposes of this paragraph. The linear 
measurement will be performed from closest boundary to closest boundary. 
 
Section 11.9 Competitive HTC Selection Criteria 
 

(b) Criteria promoting development of high quality housing 
 
(2)(B) Sponsor Characteristics.  Previous Participation Compliance History 

 
While no consensus was reached on whether this point item should remain in the QAP, there was 
consensus on needing clarifying language and direction from TDHCA’s asset management and 
compliance division regarding how an applicant determines which category applies.  Additionally, 
this point category should be tied to the category of an applicant as of March 1, 2016, so that there  
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is clarity within the competitive round in terms of scoring.  
 

(c)  Criteria to service and support Texans most in need 
 

(4)(A)(ii) Opportunity Index   
 
TAAHP requests that any instance of “77 or greater on index 1” change to “76 or greater on index 
1.” 
 
Justification: The 2015 data released by TEA indicate the median Index 1 score for elementary to 
be 76 as opposed to the 2014 data which indicated median Index 1 score for elementary to be 77. 
 
TAAHP also request that the poverty rate for opportunity index be increased to 20% for all areas 
outside of Region 11 where the poverty rate should stay at 35%.   
 
Justification:  This small change will add 227 or 4.3% (out of 5,263) additional census tracts to 
“High Opportunity” which will promote further de-concentration of awards.  These new census 
tracts are still first and second quartile census tracts and in many cases have highly rated schools 
and are closer to services and town centers.  This change also helps alleviate the issue that 
residents living in preservation properties are part of the poverty rate, making their own 
communities uncompetitive.  
  

(4)(B) Opportunity Index for Rural   
 
TAAHP recommends the following to be added to subsection (i) as further clarification on what 
“services specific to a senior population” might entail: 
 

 Free or donation based hot meal service for a minimum of once daily 5 days a week (either 
delivered on site or offered off-site); 
 

 Access to primary health care including partnerships for on-site services, urgent care 
clinics that accept Medicaid/Medicare, primary care doctor’s offices that accept 
Medicaid/Medicare, ERs and Hospitals. 

 
(5)  Educational Excellence   

 
TAAHP recommends a third scoring tier for educational excellence:  

(A) The Development Site is within the attendance zone of an elementary school, a  
middle school and a high school with a Met Standard rating and an Index 1 score of at 
least 77. For Developments in Region 11, the middle school and high school must achieve 
an Index 1 score of at least 70 to be eligible for these points (5 points); or 

(B) The Development Site is within the attendance zone of any two of the following three 
schools (an elementary school, a middle school, and a high school) with a Met Standard 
rating and an Index 1 score of at least 77. For Developments in Region 11, the middle 
school and high school must achieve an Index 1 score of at least 70 to be eligible for these 
points (3 points); or 

(C) The Development Site is within the attendance zone of an elementary school, a middle 
school, and a high school either all with a Met Standard rating or any one of the three 
schools with a Met Standard rating and an Index 1 score of at least 77. For Developments 
in Region 11, the middle school and high school must achieve an Index 1 score of at least 
70 to be eligible for these points (2 points); 
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Justification:  This is one area where TAAHP would like to see more point variation.  Because it is 
very difficult to find sites where all three schools have an Index 1 score of at least 77, it would 
create more variation in scoring if there were other ways to receive partial points. 
 
  (6) Underserved Area 
 
TAAHP members had differing opinions on this point category, although members reached 
consensus on the following language changes to subparagraphs (C),(D), and (E): 
 
(C) A Place, or if outside of the boundaries of any Place, a county that has never received a 

competitive tax credit allocation or a 4 percent non‐competitive tax credit allocation for the same 
population type a development that which remains an active tax credit development (2 points); 
(D) For Rural Areas only, a census tract that has never received a competitive tax credit allocation 

or a 4 percent non‐competitive tax credit allocation for the same population type a development 
that which remains an active tax credit development serving the same Target Population (2 points); 

(E) A census tract that has not received a competitive tax credit allocation or a 4 percent non‐
competitive tax credit allocation for the same population type a Development that which remains an 
active tax credit development serving the same Target Population within the past 10 years (1 
point); 
 
Additionally, TAAHP requests more direction from staff about what would be required in terms of 
documentation for subsection (F) of this point category.  Additionally, TAAHP proposes some 
language to this paragraph to include leased spaces in addition to newly construction space:   
 
Within 5 miles of a new business that in the past two years has constructed a new facility or leased 
new (and or additional) office space and undergone initial hiring of its workforce . . . . 
 

(7) Tenant Populations with Special Housing Needs   
 

TAAHP requests that the new paragraph A that gives extra points for placing 811 residents in 
existing units be deleted: 
 
Applications may qualify for three (3) points if a determination by the Department of approval is 
submitted in the Application indicating participation of an existing Development’s in the 
Department’s Section 811 Project Rental Assistance Demonstration Program (“Section 811 PRA 
Program”). In order to qualify for points, the existing Development must commit to the Section 811 
PRA Program at least 10 units or, if the  
 
proposed Development would be eligible to claim points under subparagraph (B) of this paragraph, 
at least the same number of units (as would be required under subparagraph (B) of this paragraph 
for the proposed Development) have been designated for the Section 811 PRA Program in the 
existing Development. The same units cannot be used to qualify for points in more than one HTC 
Application. 

 

Justification: A large percentage of developers, even the more established Texas developers with 

large portfolios, will not qualify for this point creating an unfair competitive advantage for only a  
handful of developers with a disproportionate number of general population deals. 

 
(8) Aging in Place   
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TAAHP recommends the following language in lieu of the language in the published rules. 
 
An Application for an Elderly Development may qualify to receive up to three (5) points under this 
paragraph only if no points are elected under subsection (c)(5) of this section (related to 
Educational Excellence).  
 

(A) In addition to meeting all of the accessibility and design standards under Section 504 
of the Rehabilitation Act and the 2010 ADA Standards (with the exceptions listed in  
“Nondiscrimination on the Basis of Disability in Federally Assisted Programs and  
Activities”), the Applicant will include (3 points): 

a. “Walk-in” showers of at least 30” x 60” in at least 50% of all residential bathrooms;  
b. 100% of units include blocking in showers/tubs to allow for grab bars at a later date if 
requested as a reasonable accommodation; 
c. Chair height (17 – 19”) toilets in all bathrooms; and  
d. A continuous handrail on at least one side of all interior corridors in excess of five feet in 
length. 
(B) The property will employ a full-time resident services coordinator on site for the duration of 
the Compliance Period.  If elected under this subparagraph, points for service coordinator cannot 
be elected under subsection (c)(3) of this section (related to Tenant Services).  For purposes of this 
provision, full-time is defined as follows (2 point): 
i. A minimum of 16 hours per week for Developments of 80 units or less;  
ii. A minimum of 24 hours per week for Developments of 81 to 120 units; and 
iii. A minimum of 32 hours per week for Developments in excess of 121 Units.   
 

9)  Proximity to Important Services  
 
TAAHP requests that the radius for rural deals be expanded to 3 miles. 
 
Justification:  Residents of tax credit housing in rural areas are reliant on their cars and often 
services like this are on the outskirts of town, near more major roadways. 
 

(d) Criteria promoting community support and engagement 

(5)  Legislative Letters   
 

TAAHP requests that positive letters of support from state representations receive +4 points, 
neutral letters receive 0 points, and letters of opposition will receive -4 points. 

 
Justification:  The total point range for these letters will be 8 points, rather than the current 16 point 
range, thereby making this point range of 8 consistent with the legislative intent of ranking it the 
lowest point category under the statute.     

 
(7)  Concerted Revitalization Plan.   

 
TAAHP requests that this entire section revert back to the 2015 language. 
 
Justification:  This re-written section in the current draft is a concern with regard to its high level of 
subjectivity, especially with specific regard to the requirement that the problems identified have to 
be “sufficiently mitigated and addressed prior to the Development being placed in service.”  The 
current language will only benefit neighborhoods that are at the tail end of the revitalization efforts. 
 
(e) Criteria promoting the efficient use of limited resources and applicant accountability 
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 (2) Cost of Development per Square Foot 
 

TAAHP requests that the cost per square foot limitations in this section should be increased by at 
least $10 per square foot. 
 
Justification:  The current draft does not adjust upward for recent construction cost increases which 

have been in the range of 8% to 12% per annum for the last three years.   

TAAHP also requests the following language change: 
 
(E)(ii) Twelve (12) points for Applications which include Hard Costs plus acquisition costs included 
in Eligible Basis that are less than $130 per square foot,  if the development is considered a 
High  Cost Development or located in an Urban Area, and that qualify for 5 or 7 points under 
subsection (c)(4) of this section, related to Opportunity Index; or 
 
Subchapter D – Underwriting and Loan Policy  
 
Section 10.302(d)(1) Operating Feasibility – Income  
 
TAAHP requests that this provision revert to the 2105 language which allowed for market rate rents 
to be set by the applicant at levels supported by the market study regardless of what percentage 
market rate units a development had. 
 
Justification:  There is no “one size fits all” approach to rents in the various Texas markets.  The 
large urban markets, and not only Austin, are performing very differently than the smaller rural 
markets, which is why market studies are so important in determining market rents.   
 
Section 10.302(d)(4)(D)(iv) Acceptable Debt Service Coverage Ratio Range 
 
TAAHP requests that the language in this section revert back to the 2015 language. 
 
Justification:  TAAHP members do not understand why this change is proposed and would like to 
better understand the purpose. 
 
Section 10.302(e)(7)(F) Developer Fee 
 
TAAHP request that the following section be deleted: 
 
The amount of Developer Fee will be determined based on the original underwriting at application. 
The amount of Developer Fee will be fixed at the dollar amount underwritten through any 
subsequent evaluation including cost certification. Increases in eligible cost as a result of 
documented circumstances outside the control of the applicant may be eligible for increased 
Developer Fee but fees greater than 15% will be reviewed for undue enrichment. 
 
JUSTIFICATION:  A new provision has been added that caps the Developer Fee to the amount 
determined at the original underwriting.  We respectfully disagree that a developer’s amount of 
work is the same regardless of the cost of the development.  When construction costs are higher 
than anticipated, the developer has to do considerable more work in terms of value engineering 
and identifying additional soft costs.  Furthermore, the payment of development fee is capped by 
available sources, so this new rule merely limits basis, placing the developer at higher risk for basis 
adjusters. 
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Subchapter E – Post Award and Asset Management Requirements 
 
Section 10.402(g) 10 Percent Test (Competitive HTC Only) 
 
TAAHP requests that the last sentence of paragraph (2) be deleted: 
 
The Development Site must be identical to the Development Site that was submitted at the time of 
Application submission or last approved by amendment as determined by the Department. 
 
Justification:  De minimis changes in sites often happen due to surveying discrepancies or  
unexpected developed related events, such as right of way adjustments.  Such de minimis changes 
have been handled effectively through the administrative amendment process and should not 
require board approval, which is time consuming for both program participants and for program 
staff. 
TAAHP also requests that paragraph (5) be amended to require a non-material amendment to 
admit guarantors that were not identified as guarantors or principals on the Org Charts submitted at 
the time of Application: 
 
If identified Guarantors have changed from the Guarantors or principals identified on the Org 
Charts submitted at the time of Application, a non-material amendment must be requested by the 
Applicant and the new Guarantors or members principals must be reviewed in accordance with 
Chapter 1, Subchapter C of this part. 
 
Justification:  While we agree that adding new guarantors should require a non-material 
amendment, such amendment should not be required when the guarantor was listed on the original 
application as a principal on the owner organizational chart.   
 
Section 10.402(j) Cost Certification (Competitive and Non-Competitive HTC and related activities 
Only) 
 
TAAHP requests that this revert to 2015 requirement for a 15 year proforma instead of proposed 30 
year. 
 
Justification:  a 15 year proforma is consistent with the application requirements, and past TDHCA 
policy at cost certification.   
 
Section 10.405(a) Amendments to HTC Application or Award Prior to LURA recording or 
amendments that do not result in a change to LURA 
 
TAAHP requests reinstatement of subpart (G) permitting a de minimis increase or decrease in the 
site acreage without requiring Board approval. 
 
Justification: De minimis changes in sites often happen due to surveying discrepancies or  
unexpected developed related events, such as right of way adjustments.  Such de minimis changes 
have been handled effectively through the administrative amendment process and should not 
require board approval, which is time consuming for both program participants and for program 
staff. 
 
TAAHP request deletion of new subpart (H) defining the following as a material alteration  
requiring Board approval:  
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Significant increases in development costs or changes in financing that may affect the financial 
feasibility of the Development or result in reductions of credit or changes in conditions such that a 
full re-evaluation and analysis by staff assigned to underwrite applications is required 
 
Justification: Increases in development costs and changes in financing occur frequently and should  
be handled administratively as they have been handled in the past.  
 
Section 10.406(d)(3) and (4) Ownership Transfers, Non-Profit Organizations & HUBS 
 
TAAHP membership appreciates the language changes in the proposed rules that provide for  
greater flexibility in cases where an award was not made out of the non-profit set-aside.  
 
We thank you for your time and consideration of these recommendations.  Please note that 
representatives from the TAAHP QAP committee are happy to meet with your staff in order to 
discuss these recommendations fully.  I have already reached out to Brent Stewart and Tom Gouris 
to set up a meeting to review the new underwriting rules and discuss possible alternatives to the 
problematic sections.    
 
Thank you for your service to Texas. 
 
Sincerely,  
 
 

 
 
Janine Sisak    
Chair TAAHP QAP Committee   
 
 
 
cc:  Tim Irvine – TDHCA Executive Director 
 Tom Gouris – TDHCA Deputy Executive Director for Housing Programs 
 Patricia Murphy – TDHCA Chief of Compliance 

Brent Stewart – TDHCA Director of Real Estate Analysis 
TAAHP Membership 

 
 
 



 
 
 
 
 
 
 

(4) Alyssa Carpenter 
 
 
 
 
 
 
 
 
 
 
 
 



October 13, 2015 
 
 
Marni Holloway 
Director of Multifamily Finance 
TDHCA 
PO Box 13941 
Austin, TX 78711 
 
 
RE: 2016 Draft TDHCA Rules and QAP Comments 
 
 
Dear Ms. Holloway: 
 
 
Thank you for the opportunity to provide comment on the 2016 TDHCA Draft MF Rules 
and QAP. Please find my comments attached.  
 
 
Regards, 

 
Alyssa Carpenter 
 
 
  



 
2016 TDHCA Draft MF Rules and QAP Comments 

 
 
10.101 Mandatory Community Assets 
The current draft effectively reduces the number of options for services that can be used 
to fulfill this section.  
 
While “campus of accredited higher education institution” has been added, “religious 
institutions,” dentistry medical offices, optometry medical offices, and physician offices 
that are not general practice have been deleted. The residents of HTC developments, 
especially young children and seniors, should be receiving regular dental and optometry 
care. I would argue that far more residents would utilize such medical services than 
utilize a higher education campus. Additionally, many “religious institutions” offer events 
and services to foster a sense of community and which would not otherwise be reflected 
in the currently proposed Mandatory Community Assets choices. For example, there is 
one local church that offers a “senior game day” and lunch every Thursday afternoon 
while another offers a food pantry the last Friday of every month. These events, which 
would be of service to residents of HTC developments, should be considered a 
community asset. 
 
Suggested language change is as follows: 
 
(I) medical office of a general practitioner, licensed physician, dentist, or optometrist; urgent care 
facility or hospital; 
 
(T) religious institution. 
 
 
 
10.101 Undesirable Site Features 
The change to (D) of “capable of refining” makes this item further reaching, when I do 
not understand this limitation to begin with. Why was 2 miles chosen and for what 
purpose? This language red lines significant portions of Places, such as Texas City and 
La Marque, for no apparent reason. If the concern is explosion risk, a more appropriate 
solution would be to require HUD blast zone calculations based on distance to the 
refinery for properties within 2 miles, with developments outside blast zones and/or that 
have appropriate remediation being eligible. 
 
Suggested language change is as follows: 
 
(D) Development Sites located within 2 miles of potentially hazardous uses such as nuclear plants 
or refineries capable of refining more than 100,000 barrels of oil daily, unless the Applicant 
provides evidence of HUD blast zone calculations based on the distance to refinery features and is 
located outside such blast zone and/or has proposed appropriate remediation. 
 
 



 
11.7 Tie Breaker Factors 
(3)	  For	  competing	  Applications	  for	  Developments	  that	  will	  serve	  the	  general	  population,	  the	  
Application	  with	  the	  highest	  average	  rating	  for	  the	  elementary,	  middle,	  and	  high	  school	  
designated	  for	  attendance	  by	  the	  Development	  Site,	  or	  (for	  “choice”	  districts)	  the	  closest. 
 
It does not make logistical sense to have a tie breaker that only comprehends one 
population type, when there is a potential to have two tied applications serving two 
different populations. Considering that Elderly and Supportive Housing populations are 
impacted by schools with regard to the Opportunity Index and Educational Excellence, 
and that TDHCA’s prior stance on schools and Elderly developments was that highly 
rated schools are a characteristic of a desirable area, I propose that this tie breaker be 
considered for all developments. 
 
Suggested language change is as follows: 
 
(3)	  For	  competing	  Applications	  for	  Developments	  that	  will	  serve	  the	  general	  population,	  The	  
Application	  with	  the	  highest	  average	  rating	  for	  the	  elementary,	  middle,	  and	  high	  school	  
designated	  for	  attendance	  by	  the	  Development	  Site,	  or	  (for	  “choice”	  districts)	  the	  closest. 
 
 
 
11.9 Sponsor Characteristics 
(B)	  Previous	  Participation	  Compliance	  History.	  The	  portfolio	  of	  the	  Applicant	  does	  not	  have	  
compliance	  history	  of	  a	  category	  2,	  3,	  or	  4	  as	  determined	  in	  accordance	  with	  10TAC	  §1.301,	  
related	  to	  Previous	  Participation.	  (1	  point) 
 
This is a new compliance history system that is already contemplated during the award 
phase, so also including it as a scoring seems to effectively “double count” this review. 
10 TAC Section 1.301 outlines the previous participation review and that Category 1 
and 2 applicants will be deemed acceptable by EARAC without further discussion, 
whereas Category 3 and 4 applicants have to respond to concerns before receiving an 
award. It was my understanding that the ultimate goal of this procedure was to require 
developers to fix any issues that were outstanding as a condition of award. As 
proposed, previous participation would be a scoring item in addition to the award review 
procedure as mandated by 10 TAC Section 1.301. This does not seem reasonable 
especially when the review and Category designation appears to look back at issues 
that occurred prior to the implementation of the Category system and which have no 
ability to correct. We have developers that went through an EARAC review in the 2014, 
addressed the item, and had to respond to the same item in 2015. We also have 
developers that had an EARAC review that recommended an award with conditions, 
and the way that 10 TAC Section 1.301 is written, could continue to be “penalized” for 
the original issue even though it had been corrected during the award process. 
 
At the very least, I think that using previous participation as a scoring item should be 
deleted for this year until developers and staff have a better understanding of the 
implications of the Category system and what exactly is involved in the evaluation. For 



example, we have seen previous participation reviews that required responses 
regarding timely submitted and Board-approved amendments—I do not understand why 
that would be something that would look “alarming” about a developer when the Rules 
clearly allow for such an occurrence. 
 
Suggested language change is as follows: 
 
(A)	  The	  ownership	  structure	  contains	  a	  HUB	  certified	  by	  the	  Texas	  Comptroller	  of	  Public	  
Accounts	  by	  the	  Full	  Application	  Delivery	  Date,	  or	  Qualified	  Nonprofit	  Organization	  
provided	  the	  Application	  is	  under	  the	  Nonprofit	  Set-‐Aside.	  The	  HUB	  or	  Qualified	  Nonprofit	  
Organization	  must	  have	  some	  combination	  of	  ownership	  interest	  in	  the	  General	  Partner	  of	  
the	  Applicant,	  cash	  flow	  from	  operations,	  and	  developer	  fee	  which	  taken	  together	  equal	  at	  
least	  80	  percent	  and	  no	  less	  than	  5	  percent	  for	  any	  category.	  For	  example,	  a	  HUB	  or	  
Qualified	  Nonprofit	  Organization	  may	  have	  20	  percent	  ownership	  interest,	  30	  percent	  of	  the	  
developer	  fee,	  and	  30	  percent	  of	  cash	  flow	  from	  operations.	  The	  HUB	  or	  Qualified	  Nonprofit	  
Organization	  must	  also	  materially	  participate	  in	  the	  Development	  and	  operation	  of	  the	  
Development	  throughout	  the	  Compliance	  Period	  and	  must	  have	  experience	  directly	  related	  
to	  the	  housing	  industry,	  which	  may	  include	  experience	  with	  property	  management,	  
construction,	  development,	  financing,	  or	  compliance.	  A	  Principal	  of	  the	  HUB	  or	  Qualified	  
Nonprofit	  Organization	  cannot	  be	  a	  Related	  Party	  to	  any	  other	  Principal	  of	  the	  Applicant	  or	  
Developer	  (excluding	  another	  Principal	  of	  said	  HUB	  or	  Qualified	  Nonprofit	  Organization).	  (2	  
Points).	  
	  
(B)	  Previous	  Participation	  Compliance	  History.	  The	  portfolio	  of	  the	  Applicant	  does	  not	  have	  
compliance	  history	  of	  a	  category	  2,	  3,	  or	  4	  as	  determined	  in	  accordance	  with	  10TAC	  §1.301,	  
related	  to	  Previous	  Participation.	  (1	  point) 
 
 
11.9 Opportunity Index 
For Rural Developments: 
(i)	  Except	  for	  an	  Elderly	  Limitation	  Development,	  the	  Development	  Site	  is	  located	  within	  
the	  attendance	  zone	  (or	  in	  the	  case	  of	  a	  choice	  district	  the	  closest)	  of	  an	  elementary,	  
middle,	  or	  high	  school	  that	  has	  achieved	  the	  performance	  standards	  stated	  in	  
subparagraph	  (B);	  or	  for	  Elderly	  Developments,	  the	  Development	  Site	  has	  access	  to	  
services	  specific	  to	  a	  senior	  population	  within	  2	  miles.	  (Note	  that	  if	  the	  school	  is	  more	  
than	  2	  miles	  from	  the	  Development	  Site,	  free	  transportation	  must	  be	  provided	  by	  the	  
school	  district	  in	  order	  to	  qualify	  for	  points.	  For	  purposes	  of	  this	  subparagraph	  only,	  any	  
school,	  regardless	  of	  the	  number	  of	  grades	  served,	  can	  count	  towards	  points;	  however,	  
schools	  without	  ratings,	  unless	  paired	  with	  another	  appropriately	  rated	  school	  will	  not	  
be	  considered.)	  (3	  points); 
 
This language has been changed to make it more difficult to obtain these points and I 
am unsure of the reasoning. In general, there is no “choice” for a child to attend one 
school over another, and therefore would not have a choice of attending a school that 
has a 77+ per subparagraph (B). My understanding was that this item is about distances 
to commonly utilized or required facilities, and since a family does not have a choice in 
the rating of the school that they may attend, I do not think this proposed change makes 
sense. The language from 2015 regarding the general Met Standard rating makes the 



most sense and has the most value to families in that the school that the child will 
attend is close to the development. Furthermore, it does not make sense to basically 
have two senior center-type scoring items of various points—3 points here and 2 points 
under (v): (v)	  The	  Development	  Site	  is	  located	  within	  1.5	  linear	  miles	  of	  a	  senior	  center	  (2	  points).	  
Plus, such Elderly application is still being awarded points for a day care center which 
makes even less sense than a school because a senior can at least use the school’s 
grounds for walking or exercise. 
 
Suggested language change to generally revert to 2015 is as follows: 
	  
(i)	  Except	  for	  an	  Elderly	  Limitation	  Development,	  The	  Development	  Site	  is	  located	  within	  
the	  attendance	  zone	  (or	  in	  the	  case	  of	  a	  choice	  district	  the	  closest)	  and	  within	  1.5	  miles	  of	  an	  
elementary,	  middle,	  or	  high	  school	  with	  a	  Met	  Standard	  Rating.	  that	  has	  achieved	  the	  
performance	  standards	  stated	  in	  subparagraph	  (B);	  or	  for	  Elderly	  Developments,	  the	  
Development	  Site	  has	  access	  to	  services	  specific	  to	  a	  senior	  population	  within	  2	  miles.	  (Note	  
that	  if	  the	  school	  is	  more	  than	  2	  miles	  from	  the	  Development	  Site,	  free	  transportation	  must	  
be	  provided	  by	  the	  school	  district	  in	  order	  to	  qualify	  for	  points.	  (For	  purposes	  of	  this	  
subparagraph	  only,	  any	  school,	  regardless	  of	  the	  number	  of	  grades	  served,	  can	  count	  
towards	  points;	  however,	  schools	  without	  ratings,	  unless	  paired	  with	  another	  appropriately	  
rated	  school	  will	  not	  be	  considered.)	  (3	  points);	  
 
11.9 Educational Excellence 
The change to Educational Excellence that proposes 3 points for a site that has all Met 
Standard schools effectively de-values a site that has all schools that are Met Standard 
and 77+ (or 70+ for Region 11). In 2015, up to 3 points was awarded with 3 points for all 
schools that are Met Standard and 77+ (or 70+ for Region 11) and 1 point for at least 
two of three schools Met Standard and 77+ (or 70+ for Region 11). No points were 
granted for Met Standard schools of any Index 1 score. The proposed 2016 language 
awards 5 points for all schools that are Met Standard and 77+ (or 70+ for Region 11) 
and 3 points for all Met Standard, which means that there is only a 2 point advantage for 
77+ (or 70+) schools.  
 
Examining all schools that have an MS or IR rating and excluding those with Alternative 
or other ratings, less than 8% of schools are rated IR. Of those that are rated IR, many 
are clustered in one district: for example, over 9% of IR schools are in Houston ISD and 
nearly 6% are in Dallas ISD. I do not believe that points should be awarded for a rating 
that has been achieved for 92% of all rated schools. This scoring item should revert to 
2015 language to make the scoring item meaningful. 
 
Suggested language change to generally revert to 2015 is as follows: 
 
(A)	  The	  Development	  Site	  is	  within	  the	  attendance	  zone	  of	  an	  elementary	  school,	  a	  middle	  
school	  and	  a	  high	  school	  with	  a	  Met	  Standard	  rating	  and	  an	  Index	  1	  score	  of	  at	  least	  77.	  For	  
Developments	  in	  Region	  11,	  the	  middle	  school	  and	  high	  school	  must	  achieve	  an	  Index	  1	  
score	  of	  at	  least	  70	  to	  be	  eligible	  for	  these	  points	  (5	  points);	  or	  
	  
(B)	  The	  Development	  Site	  is	  within	  the	  attendance	  zone	  of	  an	  elementary	  school,	  a	  middle	  



school,	  and	  a	  high	  school	  with	  a	  Met	  Standard	  rating.	  The	  Development	  Site	  is	  within	  the	  
attendance	  zone	  of	  an	  elementary	  school	  and	  either	  a	  middle	  school	  or	  high	  school	  with	  a	  
Met	  Standard	  rating	  and	  an	  Index	  1	  score	  of	  at	  least	  77	  (or	  70	  for	  Region	  11)	  OR	  within	  the	  
attendance	  zone	  of	  a	  middle	  and	  high	  school	  with	  a	  Met	  Standard	  rating	  and	  an	  Index	  1	  score	  
of	  at	  least	  77	  (or	  70	  for	  Region	  11).	  (3	  points) 
 
 
11.9 Underserved Area 
I applaud Staff for considering other options for this scoring item; however, without 
accurate and objective data, I do not think such options can be included in the QAP.  
 
(A)	  The	  Development	  Site	  is	  located	  wholly	  or	  partially	  within	  the	  boundaries	  of	  a	  colonia	  as	  
such	  boundaries	  are	  determined	  by	  the	  Office	  of	  the	  Attorney	  General	  and	  within	  150	  miles	  
of	  the	  Rio	  Grande	  River	  border.	  For	  purposes	  of	  this	  scoring	  item,	  the	  colonia	  must	  lack	  
water,	  wastewater,	  or	  electricity	  provided	  to	  all	  residents	  of	  the	  colonia	  at	  a	  level	  
commensurate	  with	  the	  quality	  and	  quantity	  expected	  of	  a	  municipality	  and	  the	  proposed	  
Development	  must	  make	  available	  any	  such	  missing	  water,	  wastewater,	  and	  electricity	  
supply	  infrastructure	  physically	  within	  the	  borders	  of	  the	  colonia	  in	  a	  manner	  that	  would	  
enable	  the	  current	  dwellings	  within	  the	  colonia	  to	  connect	  to	  such	  infrastructure	  (2	  points); 
I think this is a good change and will help to remove ambiguity and subjectivity.  
 
(B)	  An	  Economically	  Distressed	  Area	  (1	  point); 
I would propose that this remain 2 points for those applications in EDA areas that do not 
have an existing HTC development. 
 
(C)	  A	  Place,	  or	  if	  outside	  of	  the	  boundaries	  of	  any	  Place,	  a	  county	  that	  has	  never	  received	  a	  
competitive	  tax	  credit	  allocation	  or	  a	  4	  percent	  non-‐competitive	  tax	  credit	  allocation	  for	  a	  
Development	  that	  remains	  an	  active	  tax	  credit	  development	  (2	  points); 
I believe that this should remain as-is and not be changed to consider whether the 
Place’s existing HTC development serves a different population than the Application. 
There is already a proposed scoring option for a census tract that does not have a 
same-population development in 10 years. 
 
(D)	  For	  Rural	  Areas	  only,	  a	  census	  tract	  that	  has	  never	  received	  a	  competitive	  tax	  credit	  
allocation	  or	  a	  4	  percent	  non-‐competitive	  tax	  credit	  allocation	  for	  a	  Development	  that	  
remains	  an	  active	  tax	  credit	  development	  serving	  the	  same	  Target	  Population	  (2	  points); 
This is 2015 language and should remain as-is. There are fewer rural towns with even 
fewer census tract options than urban areas.  
 
(E)	  A	  census	  tract	  that	  has	  not	  received	  a	  competitive	  tax	  credit	  allocation	  or	  a	  4	  percent	  
non-‐competitive	  tax	  credit	  allocation	  for	  a	  Development	  that	  remains	  an	  active	  tax	  credit	  
development	  serving	  the	  same	  Target	  Population	  within	  the	  past	  10	  years	  (1	  point); 
I appreciate this option. 
 
(F)	  Within	  5	  miles	  of	  a	  new	  business	  that	  in	  the	  past	  two	  years	  has	  constructed	  a	  new	  
facility	  and	  undergone	  initial	  hiring	  of	  its	  workforce	  employing	  50	  or	  more	  persons	  at	  or	  
above	  the	  average	  median	  income	  for	  the	  population	  in	  which	  the	  Development	  is	  located	  
(1	  point);	  or 



Unfortunately, I am unaware of a consistent subjective data source for this proposed 
score item. I think any scoring item should consist of publically available data from city, 
state, or federal sources, and I am not aware of any source that gives detailed 
information on the salaries of jobs created. The QAP used to have a scoring item that 
relied on SBA loan and State economic development program data, but data was not 
that detailed. Furthermore, any scoring item that is not official and accessible is subject 
to exploitation. I propose that subsection (F) be deleted and that staff and the 
development community revisit SBA and State incentive programs for consideration in 
the 2017 QAP. 
 
(G)	  A	  census	  tract	  which	  has	  experienced	  growth	  increases	  in	  excess	  of	  120%	  of	  the	  county	  
population	  growth	  over	  the	  past	  10	  years	  provided	  the	  census	  tract	  does	  not	  comprise	  more	  
than	  50%	  of	  the	  county	  (1	  point). 
Unfortunately, I am unaware of a good consistent data source to use for this proposed 
scoring item. Complicating this item is the fact that some census tracts changed from 
2000 to 2010. For example, 2000 census tracts 32.01 and 33.00 in downtown Dallas 
combined to make 2010 census tract 204.00. This means that there is no data for 
census tract 204.00 prior to the 2010 ACS. Other census tracts had general boundary 
shifts in 2010 that makes any comparisons to data older than 2010 extremely difficult. 
This will also impact a change in language from “census tract” to “place” (should it be 
suggested) because places can also annex land and change boundaries thereby 
skewing results compared to landlocked places. For this reason, I propose that 
subsection (G) be deleted until more research can be done on a scoring item that has a 
consistent data source. 
 
 
 
11.9 Tenant Populations with Special Housing Needs 
(A)	  Applications	  may	  qualify	  for	  three	  (3)	  points	  if	  a	  determination	  by	  the	  Department	  of	  
approval	  is	  submitted	  in	  the	  Application	  indicating	  participation	  of	  an	  existing	  
Development’s	  in	  the	  Department’s	  Section	  811	  Project	  Rental	  Assistance	  Demonstration	  
Program	  (“Section	  811	  PRA	  Program”).	  In	  order	  to	  qualify	  for	  points,	  the	  existing	  
Development	  must	  commit	  to	  the	  Section	  811	  PRA	  Program	  at	  least	  10	  units	  or,	  if	  the	  
proposed	  Development	  would	  be	  eligible	  to	  claim	  points	  under	  subparagraph	  (B)	  of	  this	  
paragraph,	  at	  least	  the	  same	  number	  of	  units	  (as	  would	  be	  required	  under	  subparagraph	  (B)	  
of	  this	  paragraph	  for	  the	  proposed	  Development)	  have	  been	  designated	  for	  the	  Section	  811	  
PRA	  Program	  in	  the	  existing	  Development.	  The	  same	  units	  cannot	  be	  used	  to	  qualify	  for	  
points	  in	  more	  than	  one	  HTC	  Application.	  
This scoring item penalizes new developers and developers that do not have a portfolio 
that meets Section 811 requirements. I think that there should be some sort of incentive 
for developers with qualifying properties to participate that does not involve a 1-point 
scoring advantage. I understand that it is difficult to add new point items to other scoring 
categories, so one suggestion would be to change all options to 3 points but add 
language to subsection (A) as an incentive for those who qualify. This could include 
something such as the following: 
 
(A)	  Applications	  may	  qualify	  for	  three	  (3)	  points	  if	  a	  determination	  by	  the	  Department	  of	  
approval	  is	  submitted	  in	  the	  Application	  indicating	  participation	  of	  an	  existing	  



Development	  in	  the	  Department’s	  Section	  811	  Project	  Rental	  Assistance	  Demonstration	  
Program	  (“Section	  811	  PRA	  Program”).	  In	  order	  to	  qualify	  for	  points,	  the	  existing	  
Development	  must	  commit	  to	  the	  Section	  811	  PRA	  Program	  at	  least	  10	  units	  or,	  if	  the	  
proposed	  Development	  would	  be	  eligible	  to	  claim	  points	  under	  subparagraph	  (B)	  of	  this	  
paragraph,	  at	  least	  the	  same	  number	  of	  units	  (as	  would	  be	  required	  under	  subparagraph	  (B)	  
of	  this	  paragraph	  for	  the	  proposed	  Development)	  have	  been	  designated	  for	  the	  Section	  811	  
PRA	  Program	  in	  the	  existing	  Development.	  The	  same	  units	  cannot	  be	  used	  to	  qualify	  for	  
points	  in	  more	  than	  one	  HTC	  Application.	  Applications	  electing	  this	  subparagraph	  may	  
request	  a	  LURA	  amendment	  with	  no	  fee	  to	  reduce	  the	  Extended	  Affordablity	  Period	  by	  5	  
years	  for	  the	  existing	  Development	  participating	  in	  Section	  811	  per	  this	  subsection. 
 
 
 
11.9 Historic Preservation 
The separation of the Extended Affordability and Historic Preservation scoring items 
means that Historic Preservation now has a 5-point advantage and it is probable that a 
Historic Preservation application with a revitalization plan will outscore a 7-point High 
Opportunity application with top schools. I understand that Historic Preservation was 
added to legislation, but considering where this item was added in the legislation, the 
points proposed are too high. 
 
SB 1316 added the following language: 
 
SECTIONA 2.AA Section 2306.6725 , Government Code, is amended 
by amending Subsection (a) and adding Subsections (e) and (f) to 
read as follows: 
(a)AA In allocating low income housing tax credits, the 
department shall score each application using a point system based 
on criteria adopted by the department that are consistent with the 
department ’ s housing goals, including criteria addressing the 
ability of the proposed project to: 
(1)AA provide quality social support services to 
residents; 
(2)AA demonstrate community and neighborhood support as 
defined by the qualified allocation plan; 
(3)AA consistent with sound underwriting practices and 
when economically feasible, serve individuals and families of 
extremely low income by leveraging private and state and federal 
resources, including federal HOPE VI grants received through the 
United States Department of Housing and Urban Development; 
(4)AA serve traditionally underserved areas; 
(5)AA demonstrate support from local political 
subdivisions based on the subdivisions ’  commitment of development 
funding; 
(6)AA rehabilitate or perform an adaptive reuse of a 
certified historic structure, as defined by Section 171.901 (1), Tax 
Code, as part of the development; 
(7)AA remain affordable to qualified tenants for an 
extended, economically feasible period; and 
(8)A [(6)]AA comply with the accessibility standards 
that are required under Section 504, Rehabilitation Act of 1973 (29 
U.S.C. Section 794), and specified under 24 C.F.R. Part 8, Subpart C. 



 
Considering the point values of the criteria items before and after new subsection (6) 
concerning Historic Preservation, the proposed 5 points should be reduced to 2 points.  
 
Subsections (1) and (2) are addressed with higher points already contemplated under 
Section 2306.6710(b)(1). 
Subsection (3) concerns Leveraging, which is currently valued at up to 3 points. 
Subsection (4) concerns Underserved Areas, which is currently valued at up to 2 points. 
Subsection (5) concerns Local Funding, which is currently valued at 1 point. 
Subsection (6) is in question and is proposed at 5 points. 
Subsection (7) concerns Extended Affordability, which is currently valued at 2 points. 
Subsection (8) concerns Accessibility and is a threshold requirement. 
 
Based on where Subsection (6) Historic Preservation was inserted into legislation, 5 
points is too high and the point value should be consistent with neighboring point items. 
Additionally, Historic Preservation applications, which are commonly found in areas that 
are lower income and underperforming, should not be encouraged over High 
Opportunity applications that are inherently in high income, low poverty, and high 
performing school areas. 
 
Suggested language change is as follows: 
 
(6)	  Historic	  Preservation.	  (§2306.6725(a)(5))	  An	  Application	  that	  has	  received	  a	  letter	  from	  
the	  Texas	  Historical	  Commission	  determining	  preliminary	  eligibility	  for	  historic	  
(rehabilitation)	  tax	  credits	  and	  is	  proposing	  the	  use	  of	  historic	  (rehabilitation)	  tax	  credits	  
(whether	  federal	  or	  state	  credits)	  may	  qualify	  to	  receive	  five	  (5)	  two	  (2)	  points.	  
 
 



 
 
 
 
 
 
 

(5) Palladium USA 
 
 
 
 
 
 
 
 
 
 
 
 









 
 
 
 
 
 
 

(6) Chris Boone, City of Beaumont 
 
 
 
 
 
 
 
 
 
 
 
 



From: CBoone@ci.beaumont.tx.us
To: Teresa.Morales@tdhca.state.tx.us
Subject: 2016 Draft QAP Part II from Beaumont
Date: Tuesday, October 13, 2015 8:29:43 AM

Ms. Morales,

In addition to the comment sent yesterday on the Draft QAP, we would also
request that the rule (Subchapter B--10.101.(a)3:(D)) be modified from two
(2) miles to one and one-half mile (1.5).   We feel that this would be a
more reasonable distance requirement from the Exxon/Mobil facility that has
been operating safely since 1903, employs more than 2,000 employees and is
located on a transit route.

Given the extent of the petro-chemical and industrial base of our economy,
a reduction in this distance requirement would be recommended.  In
addition, as mentioned, this extensive distance requirement would preclude
our entire redeveloping downtown.  Some particular sites that we would
encourage affordable housing is in our new Downtown's Lake District,
directly opposite our new $7 Million Senior Activity Center, skate park,
lake and playground.  By adjusting this distance requirement by only
one-half mile, this redeveloping area would then be eligible for
development.

If you need any additional information, please let me know.

Thanks,
Chris

Christopher S. Boone, AICP
Director of Planning & Community Development
City of Beaumont
801 Main, Suite 201
Beaumont, Texas 77701
(409) 880-3100
(409) 880-3133 Fax
cboone@ci.beaumont.tx.us

The information contained in this transmission may contain privileged and
confidential information.  It is intended only for the use of the person(s)
named above.  If you are not the intended recipient, you are hereby
notified that any review, dissemination, distribution or duplication of
this communication is strictly prohibited.
----- Forwarded by CHRIS BOONE/CITYBMT on 10/13/2015 08:10 AM -----

From:   CHRIS BOONE/CITYBMT
To:     Teresa.Morales@tdhca.state.tx.us
Date:   10/12/2015 02:34 PM
Subject:        2016 Draft QAP

mailto:CBoone@ci.beaumont.tx.us
mailto:Teresa.Morales@tdhca.state.tx.us


Ms. Morales,

I am writing regarding some ambiguity in the proposed 2016 QAP.

Specifically, Subchapter B--10.101.(a)3:(D)

states: "Development Sites located within 2 miles of potentially hazardous
uses such as nuclear plants or refineries capable of refining more than
100,000 barrels of oil daily;"

The concern that we have is how, specifically, is how the measurement to
the "hazardous uses" would be done.  We are working to redevelop our
downtown and see affordable housing as well as market-rate housing being an
important important to that redevelopment.  Exxon/Mobil is located to the
east of Downtown, but if staff were to measure from the Exxon/Mobil
property (parking lots, etc.), this would exclude most of downtown from the
process.  If the distance were measured to the refining equipment and tanks
(presumably to source of concern), then the two-mile requirement could be
met and still allow the affordable units.  We feel a clarification of this
rule would be in the best interest of all parties.

If you need any additional information or clarification, please let me
know.

Thanks,
Chris

Christopher S. Boone, AICP
Director of Planning & Community Development
City of Beaumont
801 Main, Suite 201
Beaumont, Texas 77701
(409) 880-3100
(409) 880-3133 Fax
cboone@ci.beaumont.tx.us

The information contained in this transmission may contain privileged and
confidential information.  It is intended only for the use of the person(s)
named above.  If you are not the intended recipient, you are hereby
notified that any review, dissemination, distribution or duplication of
this communication is strictly prohibited.



 
 
 
 
 
 

(7) Rural Rental Housing  
Association of Texas 

 
 
 
 
 
 
 
 
 
 
 
 











 
 
 
 
 
 
 

(19) R.L. “Bobby” Bowling IV 
 
 
 
 
 
 
 
 
 
 
 
 











 
 
 
 
 
 
 

(21) Structure Development 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 

October 14, 2015 
  
Ms. Marni Holloway 
Ms. Teresa Morales 
Texas Department of Housing and Community Affairs 
221 E. 11th Street | Austin, TX 78701 
  

RE: 2016 QAP and Multifamily Rules Public Comment 
  
Dear Ms. Holloway and Ms. Morales: 
 
As a housing and community development professional on behalf of Structure Development, I would like 
to provide the following public comment on the proposed Multifamily Rules and 2016 QAP in numerical 
order. 
 
MULTI FAMILY RULES 
 
Subchapter B - Site and Development Requirements and Restrictions 
Mandatory Community Assets §10.101 (a)(2)  
 
Schools should count as an asset for Elderly Limitation Developments as well as for family 
developments, for all the reasons cited below in the QAP comments. Suggested language: 
 
(J) public schools (only eligible for Developments that are not Elderly Limitation Developments) 
 
Undesirable Neighborhood Characteristics §10.101 (a)(4)(B)(ii) 
Please consider adding an alternative to reporting crime data. Suggested language below. 
 
The Development Site is located in a census tract or within 1,000 feet of any census tract in an Urban 
Area and the rate of Part I violent crime is greater than 18 per 1,000 persons (annually) as reported on 
neighborhoodscout.com. or other local-data source such as precinct reports.  
 
Mandatory Development Amenities §10.101(b)(4) 
Please consider allowing Packaged Terminal Air Conditioning (PTAC) units in At-Risk and 
Rehabilitation deals. Many older apartments have low ceilings or are made of concrete block and central 
air conditioning is not a cost effective solution. High efficiency PTAC units are adequate for small units 
such as efficiencies and one bedroom units found in many preservation projects. Permitting PTAC units 



 
 
 

saves valuable resources for other more measurable and meaningful improvements. Recommended 
language is below. 
  
All units must have central heating and air-conditioning (Packaged Terminal Air Conditioners meet this 
requirement for SRO or Efficiency Units and for all units in Rehabilitation properties where the units 
were heated and cooled with Packaged Terminal Air Conditioners prior to the Rehabilitation). 

 

Subchapter C - Application Submission Requirements 
Non Profit Ownership § 10.204(14)  
 
Please remove language requiring a letter from an attorney verifying tax exemption. This will be costly 
and time consuming to obtain. Many attorneys will not want to verify something that is out of their 
control (because only Appraisal Districts can officially grant the exemption). Current regulations allow an 
applicant to provide up tax exemption after award. Please continue this practice.  
 
 
QUALIFIED ALLOCATION PLAN 
 
Tie Breaker §11.7 
 
When utilizing the poverty rate for a tie breaker, we request that TDHCA utilize the full and exact real 
number, as provided by the American Community Survey, without rounding. TDHCA’s Site 
Demographic report uses one decimal place rather than the full number.  Recommended language for this 
item is as follows: 
 
(2) Applications proposed to be located in a Census Tract with the calculated lowest poverty rate, as 
published by the American Community Survey, as compared to another Application with the same score.  
 
Opportunity Index §11.9(c)(4) 
 
We are in support of the changes to Section 11.9(c)(4) with the exception of substituting proximity to 
senior services for schools in rural regions for Elderly projects.  Public Schools are a key community asset 
in rural Texas and worthy of the 3 points regardless of the population. Education Secretary Arne Duncan 
agrees defining our schools as community centers that serve the neighborhood 24/7.  They provide 
volunteer opportunity for seniors.  Schools have public open space for recreation, fitness, and social 
interaction.  They are places to gather, hold community meetings, and even vote.  “Services Specific to a 
Senior Population” is vague.  A person 55 years or older seeks many of the same services as a general 



 
 
 

population resident and benefits from proximity to a public school.  We recommend keeping the language 
from the 2015 QAP as written below. 
 
Except for an Elderly Limitation Development, The Development Site is located within the attendance 
zone and within 1.5 linear miles of an elementary, middle, or high school with a Met Standard rating ... (3 
points);  
 
(B); or for Elderly Developments, the Development Site has access to services specific to a senior 
population within 2 miles. (Note that if the school is more than 2 miles from the Development Site, free 
transportation must be provided by the school district in order to qualify for points. 
 
Underserved Area §11.9(c)(6) 
 
We support awarding a census tract that has not received an allocation serving the same Target Population 
within 10 years 1 point.  Please clarify what milestone will be used to measure the time.  We recommend 
the “Year” column on the Property Inventory tab of the Site Demographics spreadsheet provided by the 
Department.  Please note that the “Year” date is the year following the “Board Approval” date in a few 
instances. 
 
We also support incentivizing areas with commercial growth. However, as written, it is difficult if not 
impossible to verify a “new business” with a “new facility” with at least 50 persons above the median 
income.   What is new: new to city, new to state, incorporation date? Does an expansion count as a new 
facility, what about a new building(s), or an addition?  Finally, there is no way to verify salary data. The 
on the map census tool (url: http://onthemap.ces.census.gov/) is an objective and quantifiable method for 
measuring jobs within an exact radius of a site. We recommend using a 10:1 ratio for the number of jobs 
earning the top tier of wages within 1 mile of the site compared to the number of HTC units.  This metric 
will aid in housing Texans with convenient access to jobs.  If the on the map census tool is not utilized, I 
request that this item be removed.  As written, it is likely to be abused.  Recommended language is as 
follows: 
 
(F) A site with a 10:1 or higher ratio of jobs earning the top tier of wages within 1 mile of the site 
compared to the number of HTC units, as evidenced by the U.S. Census Bureau’s on the map tool.  
 
Positive and aggressive population growth is also another objective criteria for awarding an underserved 
point.  However data is not available at the census tract level.  Figures are only available at a Place level.  
The only way to measure a 10 year span is to go back from 2010 to 2000.  This time frame is not relevant 
and outdated by 2016.  The newest data sources that come closest to a 10 year spread is the latest 

http://onthemap.ces.census.gov/
http://onthemap.ces.census.gov/


 
 
 

American Community Survey data (2013) compared to 2010 American Community Survey.  Numbers 
from 2003 are not available.  Recommended language for this item is as follows: 
 
(G) A Census Tract Place, or if outside the boundaries of a Place, a county which has experienced 
growth increases in excess of 120% of the county Place population growth over the past 310 years 
provided the census tract does not comprise more than 50% of the county as evidenced by American 
Community Survey 2010 to 2013 data.  
 
 
Tenant Populations with Special Housing Needs §11.9(c)(7) 
As written, rural developers who do not have any urban units are disadvantaged by one point. The 
following language change is suggested: 
 
A. Applications in Urban Regions may qualify for three (3) points . .  

 
Aging in Place §11.9(c)(8) 
 
We support designing units for individuals to age in place gracefully and with dignity.  Based on our 
experience requiring 50% of units to be Adaptable reasonably accommodates this policy.  Recommended 
language is as follows: 
 
(A) Fifty (50) percent of the All Units are designed to be fully accessible adaptable (for both mobility and 
visual/hearing impairments) in accordance with the 2010 ADA Standards with the exceptions listed in 
“Nondiscrimination on the Basis of Disability in Federally Assisted Programs and Activities”. 
 
Concerted Revitalization Plan §11.9(d)(7) 
 
We agree that “the requirements for concerted revitalization in a Rural Area are distinct and separate from 
the requirements related to concerted revitalization in an Urban Area.” However, we do not believe that 
Rural Areas should yield a lower scoring potential than Urban Areas under this  category. Currently Rural 
Areas are only eligible for 4 points under this category while Urban Areas are eligible for 6 points. We 
are unclear what policy objective, if any, this scoring disparity fulfills, particularly considering the ICP 
lawsuit focused on Urban Areas. The scoring should be adjusted (without increasing the requirements) so 
that Rural Areas are also eligible to receive the same 6 points as an urban concerted revitalization plan 
under this category. 
 
Cost of Development per Square Foot §11.9(e)(2)  
 



 
 
 

Sections 11.9(e)(2)(A)(iv) and 11.9(e)(2)(E)(ii) require updating to correspond correctly with the 
proposed scoring point changes to the High Opportunity category. 
 
Moreover, all of the costs per square foot in section 11.9(2)(2) should be increased by at least $10, and 
preferably by $12.  Since 2013, construction costs have increased 1% per month. This means that in one 
year, costs increased by 12.68%. Our firm has documentation of such increases in dated bids, if you 
would like more evidence for this item.  
 
Historic Preservation §11.9(e)(6) 
 
The environmental, economic, and social benefits of the proposal historic amendments are numerous.  We 
support the changes as written. 
 
Third Party Request for Administrative Deficiency §11.10 
 
We support the proposed language in Section 11.10 to change what was formerly called the “Challenge” 
Process. In addition to and in order to support this proposed change, we would like to suggest that the 
Department post the Application deficiencies and Applicant responses to the Department website 
throughout the review period. Doing this will not only help alleviate the administrative burden that 
requests for this information place on the Department, it will also increase the transparency of the review 
process. 
 
Thank you for considering this input on the 2016 QAP and Multifamily Rules. Feel free to contact me if 
you have any questions at 512.473.2527. 
 
Sincerely, 

 
Sallie Burchett, AICP 
 



1

Teresa Morales

From: Sallie Burchett [sallie@structuretexas.com]
Sent: Wednesday, October 14, 2015 7:49 PM
To: Marni.Holloway@tdhca.state.tx.us; Teresa Morales
Cc: Sarah Andre
Subject: Re: 2016 Rules and QAP Public Input

As a follow up to the "senior services" definition, I found a great resource guide of strategic recommendations 
to help craft appropriate aging-supporting plans and programs: Planning Aging-Supportive Communities.  
Perhaps we can study the report and develop sound recommendations for the 2017 policies. 
 

 
 

America is aging fast. 

In 2010, 40.3 million people in the United States were age 65 or older, 12 times the number in 1900. The 
fastest-growing group of older adults is 85-plus, and the trend is likely to continue through 2050 and beyond. 

How can communities rise to the challenge? Planning Aging-Supportive Communities is a guide to help 
planners and public officials meet the needs of older residents. Safe and affordable housing is one of the most 
basic needs. So is the ability to get around town, whether driving, walking, cycling, or taking transit. Public 
spaces, services, and health programs all must be addressed. 

In clear, concrete terms, this new report shows how to use the resources already in place, and what features to 
add, to create communities that support full, fulfilling — and long — lives. 

 
 
 
Sallie Burchett, AICP, LEED Green Associate 
 
On Wed, Oct 14, 2015 at 5:52 PM, Sallie Burchett <sallie@structuretexas.com> wrote: 
Dear Ms. Holloway and Ms. Morales. 
 
Please see the attached letter detailing our input on the proposed 2016 Rules and QAP requirements.  Feel free 
to contact me if you  have any questions.  Thank you for considering the requests. 
 
Sincerely, 
Sallie Burchett, AICP, LEED Green Associate 
 



 
 
 
 
 
 
 

(22) Cynthia Bast, Lock Lord 
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Direct Telephone:  512-305-4707 
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MM  EE  MM  OO  RR  AA  NN  DD  UU  MM  

  

TO: Texas Department of Housing and Community Affairs 

FROM: Cynthia Bast 

DATE: October 15, 2015 

RE: PUBLIC COMMENTS ON RULES – CHAPTER 10, SUBCHAPTER A 

 
 

 On behalf of Locke Lord LLP and not any particular client of our firm, please find 
comments to draft Chapter 10, Texas Administrative Code (“TAC”), Subchapter A.   

General Comment: Please see our General Comment with regard to Subchapter C, as such 
comment applies to the comments herein. 

 

Section 10.3(a)(35) Definition of Developer 
 
Comment: The word “fee” in the penultimate sentence needs to be capitalized.  
 
 
Section 10.3(a)(107) Definition of Qualified Purchaser 
 
Comment: From my searches, I see this term is only used twice, both times in Section 
10.408 regarding qualified contracts.  This is a good definition and should probably be used 
more consistently, especially in the ownership transfer section of Subchapter E.  
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Section 10.3(a)(115)  Definition of Right of First Refusal 
 
Comment:  As you will see in my comments on Subchapter E, per HB 3576, the realm of 
entities that can acquire under the ROFR process has been expanded to include any entity 
permitted under Section 42(i)(7)(B) of the Internal Revenue Code, and any entity controlled by 
such a qualified entity.  I am recommending we implement the use of the term “Qualified Entity” 
to be consistent with statute.  If that is done, then the reference in (115) to a “Qualified Nonprofit 
Organization or tenant organization” should instead refer to a Qualified Entity. 
 
Section 10.4  Program Dates 
 
Comment:  There is a reference to “10 TAC §1_”.  The proper section number needs to be 
inserted. 
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MM  EE  MM  OO  RR  AA  NN  DD  UU  MM  

  

TO: Texas Department of Housing and Community Affairs 

FROM: Cynthia Bast 

DATE: October 14, 2015 

RE: PUBLIC COMMENTS ON RULES – CHAPTER 10, SUBCHAPTER C 

 
 

 On behalf of Locke Lord LLP and not any particular client of our firm, please find 
comments to draft Chapter 10, Texas Administrative Code (“TAC”), Subchapter C.   

General Comment: Throughout the Rules, TDHCA has various ways to refer to Persons who 
are involved with an Application – Applicant, Affiliate, Principal, Development Team.  These 
different terms are used in different locations.  Sometimes, their usage creates unintended 
burdens or infeasibility for Applicants.  The goal should be uniformity and consistency in the 
Rules.  Ultimately, each Application contains organizational charts to identify the proposed 
Development Owner, the entities that will be part of the ownership structure, and the individuals 
that will own or Control those entities.  Those organizational charts need to be the hub of the 
wheel hosting the various spokes (ineligibility, previous participation, etc.). 

Certain kinds of organizations, such as non-profit organizations, governmental bodies, and 
public corporations, require different treatment because Control and governance of these 
entities is so different than private, closely-held organizations.  These organizations tend to 
have larger boards of directors.  Unlike private, closely-held organizations, non-profits, 
governmental bodies and public corporations are not generally run by those who own the entity 
or serve on the board.  They are operated on a day-to-day basis by a few officers and/or 
employees.  The board of directors is responsible for policy directives, and the officers and/or 
employees are responsible for implementation.  Thus, we have had multiple experiences where 
board members of non-profits, governmental bodies, and public companies are uncomfortable 
with signing certifications required by TDHCA.  In one instance, a highly experienced and 
valued board member of a governmental body chose to resign from the board, rather than sign 
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the TDHCA certification required, because the certifications required went beyond his personal 
knowledge.  We recognize that TDHCA has attempted to revise its Application form 
documentation to address these concerns, but we believe improvements are still needed. 

Section 10.202(1) Ineligible Applicants 

Comment: The opening paragraph applies this standard to any party on the Development 
Team.  Development Team is defined broadly to include any Person with any role in the 
Development.  That includes not only the Developer and Guarantor but also minor players like 
lawyers, architects, or even construction subcontractor.  All of those parties technically play a 
role in the Development and, by the rule, would be held to this standard.  It is unconscionable to 
ask an Applicant, Developer, or Guarantor to make representations and certifications as to 
every single member of the Development Team.   

Recommendation: 

Going back to the comment above as to the organizational charts, the Ineligibility should apply 
solely to the Persons shown on the charts for the Applicant, Developer, and Guarantor.   

Section 10.204(14)(C) Nonprofit Organizations 

Comment:  Requiring a non-profit organization that intends to seek an ad valorem tax 
exemption to obtain an opinion of counsel for the Application is overly burdensome and 
expensive.  As a practical matter, when our Firm issues opinions on ad valorem tax exemptions, 
our client has gone through the pre-determination process with the local appraisal district, and 
we give the opinion based upon the pre-determination from the appraisal district.  There is not 
sufficient time in the Application process to obtain a pre-determination from the appraisal district 
in order to issue the opinion.  Further, we do not understand the purpose of the final sentence of 
the paragraph.  A PILOT agreement is totally different from an exemption and is only utilized 
when a property actually has an exemption by right.   

Recommendation: 

Remove subparagraph (C).  Alternatively, insert the following: 

Any Applicant proposing a Development with a property tax exemption must include a letter 
from an attorney, identifying the statutory basis for the exemption and indicating that the 
exemption is reasonably achievable, subject to appraisal district review.  Additionally, any 
Development with a proposed Payment in Lieu of Taxes (PILOT) agreement must provide 
evidence regarding the statutory basis for the PILOT and its terms. 
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MM  EE  MM  OO  RR  AA  NN  DD  UU  MM  

  

TO: Texas Department of Housing and Community Affairs 

FROM: Cynthia Bast 

DATE: October 14, 2015 

RE: PUBLIC COMMENTS ON RULES – CHAPTER 10, SUBCHAPTER B, SITE AND 
DEVELOPMENT REQUIREMENTS AND RESTRICTIONS 

 
 

 On behalf of Locke Lord LLP and not any particular client of our firm, please find 
comments to draft Chapter 10, Texas Administrative Code (“TAC”), Subchapter B.   

Section 10.101(a)(2) 

 Recommendation/Consideration: 

Subparagraph (D). The new parenthetical seems odd and without any meaningful purpose.  
Some small retail establishments understandably require that minor children must be 
acompanied by an adult.  We recommend removing the parenthetical. 

Subparagraph (L).  Does the community organization need to have its own physical facility, like 
a meeting lodge?  For instance, some Kiwanis or Rotary Clubs will meet monthly at a local 
restaurant.  In that case, would an Applicant receives points under both (F) and (L) simply 
because the community club meets in that restaurant? 

Subpararaph (N).  Can this include retail postal service establishments, like a FedEx/Kinkos? 
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Section 10.101(a)(4) 

Recommendation: 

Should the Board uphold staff's recommendation or make a determination that a Development 
Site is ineligible, the termination of the Application resulting from such Board action is not 
subject to appeal. 

Reasoning: 

Staff's recommendation could be eligibility, ineligibility, or even neutral.  This language could 
therefore add confusion.  For the concept presented, it is sufficient to say that a Board 
determination as to ineligibility is not appealable. 

 



 
 
 
 
 
 
 

(23) New Hope Housing 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

 

 
October 14, 2015 

 

 

Ms. Teresa Morales 

Texas Department of Housing and Community Affairs 

221 East 11
th
 Street 

Austin, Texas  78701 

Delivered via email  

 

 

Dear Teresa: 

 

I am writing to offer additional comment on the 2016 draft Uniform Multifamily Rules and Qualified 

Allocation Plan. As a respected and leading developer of Supportive Housing, we believe the following 

changes would better serve the very low income and most vulnerable populations in Texas, and we hope 

you will make the following revisions. 

 

 

 

Multifamily Rules - Subchapter B – Section 10.101(a)(4)(B)(ii)   

Undesirable Neighborhood Characteristics – www.neighborhoodscout.com 

 

Once again, please adjust the required use of www.neighborhoodscout.com. This costly $40/month 

subscription service, which in 2014 the Department thoroughly vetted and found to have questionable 

data sources, is simply an ineffective tool by which to measure the quality of a neighborhood. As other 

developers and market analysts mentioned at the September 11, 2015 Board Meeting, census tracts can 

border one another, and yet be worlds apart in terms of opportunity and crime. Houston has many 

perfect examples: vibrant Downtown Houston borders multiple high crime areas. Infamously high crime 

areas in southwest Houston border the affluent Meyerland area.  

 

In addition, some of these so-called “blighted” tracts near downtown Houston have tear-down homes on 

the market for $250,000, with renovated single family houses selling well above $500,000. Millennials 

and boomers alike are gravitating to urban cores, where accessibility to employment, restaurants, and 

recreation is a true quality of life enhancement. This creates a beautifully diverse mix in the community, 

which helps to lift up areas that have historically struggled with high crime and blight. 

 

In addition, our own research of locally published crime data cannot replicate the disproportionate 

scores for violent crimes per 1,000 residents listed on neighborhoodscout.com. Our in-house research 

involved defined census tracts for several areas of the city that score poorly on neighborhoodscout.com. 

When we pulled the easily available Houston Police Department Beat Reports, which detail each crime 

by address and date, we found that the number of actual violent crimes in these areas was far below the 

standard of 18 per 1,000.  

 

 For example, in Houston’s vibrant and rapidly gentrifying East End (where you would be lucky 

to find a new townhome for less than $350,000), the reported number of violent crimes per 

1,000 as detailed by neighborhoodscout.com was greater than 5 times (5x) the actual violent 

crimes reported on the beat reports for the exact same tracts. This deeply concerns us, and 

http://www.neighborhoodscout.com/


hopefully you too. We would be happy to share with you additional specifics about these 

findings, upon request. 

 

In summary, neighborhoodscout.com uses a set of metrics that are simply impossible to replicate using 

publicly available data. And many projects that have unsubstantiated high crime scores on this website 

would be forced to seek Board review and approval, creating significant additional workload and 

paperwork for Department staff, the Board, and the developer. This can be easily avoided by providing 

an alternative method to measure the crime statistics of an area. New Hope Housing proposes the 

following language: 

 

(ii)  The Development Site is located in a census tract or within 1000 feet of a census tract in an 

Urban Area and the rate of Part I violent crimes for the police beat as reported by the local 

police department is greater than 18 per 1,000 persons (annually) or as reported on 

neighborhoodscout.com. 

 

 

 

Multifamily Rules - Subchapter B – Section 10.101(a)(4)(B)(iv)   

Undesirable Neighborhood Characteristics – Met Standard Schools 

 

Once again, please remove from Undesirable Neighborhood Characteristics that elementary, middle and 

high schools must achieve the Met Standard rating of the Texas Education Agency. Houston has open 

enrollment charter schools, irrespective of the neighborhood where residents live. In addition, creating 

this additional barrier ensures that no new quality affordable housing is constructed in already 

gentrifying urban areas. Furthermore, this rule does not take into account single room occupancy (SRO) 

developments that only lease to adults, who have no children with need or use for higher performing 

schools. Rightfully, Elderly Limitation developments have achieved exemption, and so too should 

Supportive Housing. Please add the following language to the last sentence of the rule: 

 

“Development Sites subject to an Elderly Limitation or Supportive Housing are considered 

exempt and do not have to disclose the presence of this characteristic” 

 

 

 

Qualified Allocation Plan Section 11.9(c)(8) 

Competitive HTC Selection Criteria – Aging in Place 

 

Please provide an opportunity for Supportive Housing, in line with the alternative the draft reflects for 

“Aging in Place.” New Hope currently has nearly 1,000 adult residents, and disadvantaging supportive 

SRO housing simply does not make sense. There are already many barriers to filling this housing void, 

so requiring high performing schools to compete with traditional family deals just creates one more 

hurdle, when the fact is no school aged children live in SRO housing. This can be accomplished simply 

by adding the following language: 

 

 “An application for an Elderly Development, or a Supportive Housing SRO Development, may 

qualify to receive up to three (3) points under this paragraph only if no points are elected under 

subsection (c)(5) of this section (related to Educational Excellence).”  

 

 

  



Qualified Allocation Plan Section 11.9(e)(2)(B)  

Cost of Development per Square Foot 

 

Recent years have shown dramatic increases in construction costs, particularly in the major cities. As a 

direct result of this activity, overall costs are escalating.  Houston has seen a dramatic 20% increase in 

multifamily construction costs over the past two years and while forecasters are projecting a leveling off 

of costs, they do not anticipate any significant decreases. As a result of these increases, Supportive 

Housing is at an even greater disadvantage. Supportive Housing includes larger than average 

community spaces, increased numbers of social service offices, and resident-centered amenities – all 

designed to help keep the vulnerable individuals and families stably housed. In spite of these sustained 

increases, the TDHCA has not made adjustments to the cost per square foot rule since 2013. It is time 

for an increase, and we respectfully propose the following language: 

 

 (B) Applications proposing New Construction or Reconstruction will be eligible for twelve (12) 

points if one of the following conditions is met:  

(i) The Building Cost per square foot is less than  $90 per square foot;  

(ii) The Building Cost per square foot is less than $95 per square foot, and the Development 

meets the definition of a high cost development;  

(iii) The Building Cost per square foot is less than $125 per square foot, and the Development 

meets the definition of both a high cost development AND a single room occupancy 

Supportive Housing development; 

(iv) The Hard Cost per square foot is less than $110 per square foot; or  

(v) The Hard Cost per square foot is less than $120 per square foot, and the Development 

meets the definition of high cost development. 

(vi) The Hard Cost per square foot is less than $150 per square foot, and the Development 

meets the definition of both a high cost development AND a single room occupancy 

Supportive Housing development. 

 
In addition to the detailed amendments above, all concerned with New Hope express genuine 

appreciation for reinstatement of the 50 square feet of common area space per unit for Supportive 

Housing. This makes a significant impact on project feasibility and we are thankful the Department 

responded to the Supportive Housing community’s needs in this regard. 

 

I hope you know this letter brings with it my utmost respect and appreciation for the work you do, and 

for the opportunity to offer comment. Thank you for your willingness to dialogue with the developer 

community. The changes I am requesting would increase the feasibility of direly needed Supportive 

Housing across the State of Texas.  Should you wish to speak with me personally, I welcome hearing 

from you at any time via my cell at (713) 628-9113.  

 

 

Sincerely, 

 
Joy Horak-Brown 

President & CEO 

 

 

CC: Tim Irvine, Tom Gouris, Marni Holloway 



 
 
 
 
 
 
 

(24) Mary Henderson 
 
 
 
 
 
 
 
 
 
 
 
 



From: MARY HENDERSON
To: teresa.morales@tdhca.state.tx.us
Subject: Public Comments for 2016 QAP and MF Rules
Date: Thursday, October 15, 2015 10:21:18 AM

Teresa,

My public comments on the Draft QAP and Multifamily Rules for 2016 are focused on the radius limitation for
 important services of full service grocery and pharmacy for the proposed scoring of 1 point each, as well as my
 interest in seeing churches retained as a Community Asset (which is recommended in the TAAHP membership
 letter of recommendations).

Otherwise, I am in agreement with the changes/modifications proposed by the TAAHP membership.

Specifically, I am requesting a change in distance to 1.5 miles for Urban Developments to score 1 point each for
 proximity to 1) a full service grocery and 1) a pharmacy.  I feel that if the allowable distance is being changed for
 Rural Developments from a 2 to 3 mile radius, then a commensurate change (50% extension of the radius) should
 be applied to Urban Developments, because of the more intense land uses, commercial zoning which typically
 requires rezoning and higher land costs that are encountered in Urban areas in proximity to these services.  These
 services are most often located in heavily retail areas which often are almost fully built out, making it extremely
 difficult to find affordable tracts of suitably large land upon which to construct affordable multifamily
 developments.

I propose the following language be adopted for the 2016 QAP:

Qualified Allocation Plan

Section 11.9 (c)(9) Competitive HTC Selection Criteria/Proximity to Important Services

Proximity to Important Services. An Application may qualify to receive up to two (2) points for being located within
 a one-and-a-half (1.5) mile radius for Urban Developments and a three (3) mile radius for Developments in a Rural
 Area of the services listed below.  These do not need to be in separate facilities to qualify for the points.

(A)     Full Service Grocery (1 point);
(B)     Pharmacy (1 point).

I have been seeing an associated negative impact from attempting to locate Urban Developments in a tight one-mile
 radius of important services.  That is the "domino" effect that also impacts one or two highly rated schools that lie
 within this tighter radius. The net effect is growing pushback from families and school districts.  They are fearful
 that multiple projects in the same tight radius will have a negative impact on teacher/student ratios, increase the
 percentage of economically disadvantaged students in these nearby schools and lower test scores.  I know of at least
 one instance this past year when parents and school board members then complained to the State Rep who opposed
 and ultimately defeated the Urban Development.  I am fearful that unless more is done to create better dispersion of
 Urban Developments (such as extending this radius requirement), that more and more communities will be
 opposing affordable MF development.

Thank you,
Mary

Mary Henderson Associates
Direct: (512) 931-3713
Mobile: (512) 287-9612

mailto:mhassoc@prodigy.net
mailto:teresa.morales@tdhca.state.tx.us


 
 
 
 
 
 
 

(28) Arx Advantage, LLC 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
October 15, 2015 
 
Texas Department of Housing and Community Affairs 
Attention: Multifamily Finance 
221 E. 11th Street 
Austin, Texas 78701 
 
Dear Ms. Morales: 
 
We appreciate the opportunity to provide comment to the Uniform Multifamily Rules, 
Qualified Allocation Plan and Real Estate Analysis Rules. 
 
§10.101(a)(2) Mandatory Community Assets 
We support TAAHP’s recommendation for churches/religious institutions to be added 
back to the list of Mandatory Community Assets.  
 
These organizations provide many services that the tenants we serve need and use. It 
makes logical sense that these organizations be included as Community Assets. 
 
§10.101(b)(5) Common Amenities, §10.101(b)(6) Unit Requirements, and  
§10.101(b)(7) Tenant Services 
We Support TAAHP’s recommendation to request the timeframe for these items to be 
returned to the Section 42 fifteen (15) year Compliance Period instead of the Extended 
Use Period as the current language in the draft rules is requiring. 
 
§11.9(b)(2) Sponsor Characteristics 
We believe at this point in time, this point category has not been evaluated enough to be 
appropriately implemented. Developers/Applicants do not know what compliance 
category will apply to them; therefore, they will not know what score to attach to this 
criteria.  
 
An alternative recommendation would be to put this as a placeholder for the 2017 QAP 
and allow the Developers/Applicants to go through the process in the 2016 cycle without 
the score actually being counted. This will at least give Developers/Applicants a potential 
look at what will happen in 2017 and this can be better evaluated for 2017. 
 
§11.9(c)(6)(F) & (G) Underserved Area 
While we applaud the Department for trying to find more ways to spread out points and 
accepting suggestions to accomplish this goal, both of these new additions to the 
underserved area cause concern. The Department needs to state a clear reliable third 
party source that will be acceptable for obtaining this data. We do not believe a letter 

Arx Advantage, LLC 
Robbye G. Meyer 

8801 Francia Trail 
Austin, Texas 78748 

(512) 963-2555 
robbyemeyer@gmail.com 



from a city/county official is appropriate and can be subjective and a strong case for 
challenges/administrative review. For (G) specifically, will this be ACS data, if so, which 
ACS data source.  
 
§11.9(c)(7)(A) Tenant Populations with Special Housing Needs 
We support the Department’s efforts to encourage participation and expedite the 
allocation of the 811 Program Funds; however, we do not support awarding points to 
applications that are not in eligible areas. This scoring item eliminates many developers 
in the state that have existing portfolios in non-811 eligible MSA areas, along with new 
developers to the program and to the state of Texas. 
 
As an alternative, the 811 program can be made as a threshold requirement for 4% tax 
credit applications submitted to the Department for developments proposed in 811 
eligible MSAs. Our recommendation is for 10% of the total units in a qualified 
development. 
 
§11.9(e)(2) Cost of Development per Square Foot 
We support TAAHP’s recommendation for this point category.  
 
§10.302(d)(1)(A)(i) Market Rents 
Recommend language change: For a Development that contains less than 15% 
unrestricted units, the Underwriter will limit the Pro Forma Rents to the lesser of Market 
Rent or the Net Gross Program Rent at 60% AMI. 
 
10.302(e)(7)(F) Developer Fee 
Although we understand what the Department is trying to curtail with these new 
restrictions, we believe there needs to be more discussion with all stakeholders 
(developers, investors, lenders, etc.…) before a final determination is made. This change 
affects the overall deal as a whole and not just the developer pocket book. 
 
HB 3311 Parity of Senior Housing 
When reading the actual language in the statute and applying the formula according to 
the literary language, it appears clear that the statute is directed at the sub-regions. Since 
the At-Risk set aside does not differentiate between regions and sub-regions or rural and 
urban, it should be clear that the At-Risk set aside should not be included in the formula 
for the percentage of senior housing in Texas. 
 
We appreciate the opportunity to participate in the discussion. If we can be of additional 
assistance, please let us know. 
 
 
Sincerely, 
Robbye G. Meyer 

 



 
 
 
 
 
 
 

(30) Housing Lab by BETCO 
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October	8,	2015	
	
Mr.	Teresa	Morales,	Tax	Credit	and	Bonds	Administrator	
Texas	Department	of	Housing	and	Community	Affairs	
221	E.	11th	Street	
Austin,	Texas	78701	
	
Re:	2016	Draft	Qualified	Allocation	Plan	(QAP)	and	Uniform	Multifamily	Rules	
	
Dear	Ms.	Morales,	
	
We	 appreciate	 the	 opportunity	 to	 provide	 comments	 to	 the	 draft	 2016	 QAP	 and	
Uniform	Multifamily	Rules.	 	We	appreciate	all	of	staff’s	work	on	these	rules	and	the	
various	 improvements	 made	 for	 the	 benefit	 of	 the	 program	 and	 its	 practitioners,	
including	 the	 ability	 to	 submit	 applications	 electronically,	 the	 reduction	 of	 local	
funding	 and	 equalizing	 scoring	 criteria	 for	 elderly	 and	 general	 population	
developments.		With	respect	to	certain	items	that	we	do	not	agree	with,	we	offer	the	
following	comments	 for	 the	Department’s	 consideration.	 	Please	note	 that	we	have	
notated	our	changes	in	red	font.				
	
Qualified	Allocation	Plan	(QAP)	Comments:	
	
§11.7	Tie	Breakers	
We	would	like	to	recommend	a	slight	language	change	to	the	fourth	tie	break	criteria	
to	 compare	distances	between	 the	 same	 target	populations.	 	This	modification	will	
assist	with	 the	on-going	de-concentration	efforts.	 	We	offer	 the	 following	amended	
language	to	the	current	draft	language:	
	
(4)	Applications	proposed	 to	be	 located	 the	greatest	 linear	distance	 from	 the	nearest	
Housing	 Tax	 Credit	 assisted	 Development	 serving	 the	 same	 target	 population.		
Developments	awarded	Housing	Tax	Credits	but	do	not	yet	have	a	Land	Use	Restriction	
Agreement	 in	 place	will	 be	 considered	Housing	Tax	 Credit	 assisted	Developments	 for	
purposes	 of	 this	 paragraph.	 	 The	 linear	 mile	 will	 be	 performed	 by	 the	 closest	
boundaries.		
	
§11.9(b)(2)	Sponsor	Characteristics		
While	we	are	not	necessarily	opposed	to	this	new	point	category	added	to	Sponsor	
Characteristics,	it	is	unclear	how	an	Applicant	is	to	actually	determine	their	current	
status.	 	There	are	 times	where	Department	staff	 review	time	spills	past	 the	90-day	
correction	 period	 deadline	 and	 will	 require	 more	 information	 from	 the	
Applicant/Developer.		Will	this	be	an	instance	that	would	impact	the	category	status,	
even	if	the	Applicant/Developer	submitted	their	corrective	action	response	prior	to	
the	conclusion	of	the	corrective	action	period	deadline?		There	are	also	times	where	
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an	 Applicant	 cannot	 correct	 the	 identified	 issue	 of	 non-compliance	 due	 to	 the	
unavailability	of	the	resident	or	household	member.		Again,	how	will	this	impact	the	
category	status?	We	would	like	to	request	and	recommend	that	Department	staff	set	
forth	 the	process	 in	which	Applicants	 can	determine	 their	 current	 category	 status.		
We	further	recommend	that	category	status	determined	current	as	of	the	Application	
submission	date	 of	March	1,	 2016,	 be	 applicable	 to	 the	 application	 throughout	 the	
review	and	evaluation	process.			
	
§11.9(c)(4)	Opportunity	Index	
We	would	like	to	request	that	poverty	rate	for	this	scoring	criterion	is	modified	from	
15%	to	20%	for	both	the	Urban	and	Rural	Areas.		This	modification	will	allow	more	
census	tracts	in	top	two	quartiles	to	become	available	and	include	communities	that	
want	and	need	 the	housing,	but	previously	were	not	 competitive.	 	This	adjustment	
will	also	further	promote	ongoing	de-concentration	efforts.			
	
We	 also	 agree	 with	 other	 commenters	 that	 have	 advocated	 for	 more	 options	 for	
placing	 developments	 in	 areas	 of	 high	 opportunity	 that	 include	 second	 quartiles.		
These	second	quartile	areas	also	offer	high	incomes;	low	poverty	rates;	and	access	to	
quality	schools	and	often,	these	areas	are	located	closer	to	public	transportation	and	
employment	 opportunities.	 	 We	 also	 agree	 with	 the	 current	 QAP	 language	 that	
provides	 opportunities	 in	 second	 quartiles;	 however,	 we	 do	 not	 agree	 that	 these	
second	quartile	areas	should	be	a	point	less	than	first	quartile	areas	with	the	added	
requirement	of	the	elementary	school	having	received	at	least	one	distinction.		If	this	
additional	 requirement	 is	 to	 be	 met	 for	 second	 quartile	 areas,	 then	 these	 areas	
should	 have	 the	 same	 point	 value	 as	 the	 first	 quartile	 areas.	 	 If	 this	 added	
requirement	of	the	elementary	school	having	at	 least	on	distinction	was	not	part	of	
the	 second	 quartile	 draft	 language,	 then	 it	 would	 qualify	 for	 a	 point	 less	 as	 the	
difference	 between	 seven	 (7)	 and	 six	 (6)	 points	 was	 the	 applicable	 quartile.	 	 We	
recommend	 a	 combination	 of	 language	 of	 (i)	 and	 (ii)	 under	 (A).	 	 We	 offer	 the	
following	amended	language	to	the	current	draft	language:	
	
(A)	 For	Developments	 located	 in	 an	Urban	Area,	 if	 the	 proposed	Development	 Site	 is	
located	within	a	census	tract	that	has	a	poverty	rate	below	20	percent	for	Individuals	
(or	 35	 percent	 for	Developments	 in	 regions	 11	 and	 13),	 an	 Applicant	may	 qualify	 to	
receive	up	to	seven	(7)	points	upon	meeting	the	additional	requirements	in	clauses	(i)-
(iv)	of	this	subparagraph.		The	Department	will	base	the	poverty	rate	on	data	from	the	
five	(5)	year	American	Community	Survey.	
	
(i) The	 Development	 is	 located	 in	 a	 census	 tract	 with	 income	 in	 the	 top	 two	

quartiles	of	median	household	income	for	the	county	or	MSA	as	applicable.	If	the	
Development	Site	 is	 located	in	the	top	quartile,	 is	 in	the	attendance	zone	of	an	
elementary	 school	 that	 has	 a	Met	 Standard	 rating,	 and	 has	 achieved	 a	 77	 or	
greater	 on	 index	 1	 of	 the	 performance	 index,	 related	 to	 school;	 or,	 if	 the	
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Development	 is	 located	 in	 the	 second	quartile,	 is	 in	 the	attendance	zone	of	an	
elementary	school	that	has	a	Met	Standard	rating,	achieved	a	77	or	greater	on	
index	1,	and	has	earned	at	least	one	distinction	designation	by	TEA	(7	points).			

(ii) The	Development	is	located	in	a	census	tract	with	income	in	the	second	quartile	
of	 median	 household	 income	 for	 the	 county	 of	 MSA	 as	 applicable,	 and	 the	
Development	Site	is	located	in	the	attendance	zone	of	an	elementary	school	that	
has	a	Met	Standard	rating	and	has	achieved	a	77	or	greater	on	 index	1	of	 the	
performance	index,	related	to	student	achievement	(6	points)	

(iii) The	Development	is	located	in	a	census	tract	with	income	in	the	top	quartile	of	
median	household	income	for	the	county	of	MSA	as	applicable	(5	points)	

(iv) The	Development	is	located	in	a	census	tract	in	the	top	two	quartiles	of	median	
household	income	for	the	county	or	the	MSA,	as	applicable	(3	points)	

	
(B)	For	Developments	located	in	the	Rural	Area,	an	Application	may	qualify	to	receive	
up	 to	 seven	 (7)	 cumulative	 points	 based	 on	 the	 median	 income	 of	 the	 area	 and/or	
proximity	 to	 the	 essential	 community	 assets	 as	 reflected	 in	 clauses	 (i)-(vi)	 of	 this	
subparagraph	 if	 the	 Development	 Site	 is	 located	 within	 the	 census	 tract	 that	 has	 a	
poverty	 rate	 below	 20	 percent	 for	 Individuals	 (35	 percent	 for	 regions	 11	 and	 13)	 or	
within	a	census	tract	with	 income	 in	the	top	or	second	quartile	of	median	 income	for	
the	county	or	MSA	as	applicable	or	within	the	attendance	zone	of	an	elementary	school	
that	 has	 a	Met	 Standard	 rating	 and	 has	 achieved	 a	 77	 or	 greater	 on	 index	 1	 of	 the	
performance	index,	related	to	student	achievement.		
	
§11.9(c)(7)	Tenant	Populations	with	Special	Housing	Needs	
We	are	unclear	as	to	why	the	number	of	points	in	this	point	category	changed	when	
the	path	 to	 receive	points	has	not	 changed	 from	 the	previous	year.	 	 In	 the	 current	
draft,	an	Applicant	can	receive	points	by	committing	the	prescribed	number	of	811	
units	to	their	existing	units	in	811	eligible	areas	or	commit	the	prescribed	number	of	
811	units	 in	 their	proposed	development.	 	This	was	 the	same	criterion	 that	was	 in	
the	2015	QAP	and	the	same	number	of	points	was	available	to	Applicants	regardless	
of	 point	 path.	 	 This	 year,	 there	 is	 an	 extra	 point	 given	 to	 the	Applicants	 that	 have	
existing	 units	 for	 811	 eligible	 units.	 	 Perhaps	 there	 are	 pressing	 federal	 deadlines	
that	are	in	jeopardy	of	not	being	met;	hence,	the	extra	point	incentive.		Whether	this	
is	the	case	or	there	is	another	reason	to	get	the	811	units	placed	quickly,	creating	this	
unfair	playing	field	is	just	bad	policy	all	the	way	around.		Therefore,	we	respectfully	
request	the	new	paragraph	(A)	be	stricken	from	the	rule	in	its	entirety,	the	current	
subpart	(B)	becomes	(A)	and	current	subpart	(C)	becomes	(B).		
	
Further,	 as	 an	 industry,	 we	 certainly	 wish	 to	 support	 the	 Department’s	 efforts	 to	
advance	the	811	program	and	understand	that	there	could	be	issues	such	as	looming	
federal	 deadlines	 and/or	 agencies	 that	 assist	 special	 needs	 populations	 needing	
available	units	for	their	clientele	as	quickly	as	possible	that	may	have	contributed	to	
the	push	of	this	incentive,	but	there	are	other	ways	to	accomplish	this	task.		One	such	
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option	 would	 be	 to	 utilize	 the	 exact	 2015	 QAP	 language	 for	 this	 point	 category,	
allowing	the	same	points	to	be	obtained	by	all	Applicants	regardless	of	which	path	is	
used	 for	 the	 points	 –	 commitment	 of	 existing	 units	 vs.	 commitment	 in	 proposed	
development	units	AND	include	the	4%	Housing	Tax	Credit	Program	to	this	effort	by	
adding	 a	 threshold	 item	 that	 requires	 commitment	 of	 prescribed	 number	 of	 811	
units	 in	 the	 proposed	 development	 or	 commitment	 of	 prescribed	 number	 of	 811	
units	 in	 existing	 developments.	 	 This	 way,	 both	 programs	 are	 participating	
simultaneously	 to	 further	 the	 Section	 811	 PRAC	 Program	 initiative.	 	 A	 tiered	
approach	 should	 be	 utilized	 in	 the	 4%	 Housing	 Tax	 Credit	 Program	 based	 on	 the	
number	of	units	in	the	existing	development	or	proposed	development.		For	example,	
developments	 with	 100	 or	 less	 units,	 must	 commit	 10	 Section	 811	 units;	
developments	with	101-200	units,	must	commit	20	Section	811	units;	developments	
with	 201-300	 or	 more	 units	 must	 commit	 30	 units	 Section	 811	 units.	 	 The	
requirements	 outlined	 in	 clauses	 (i)-(v)	 of	 the	 current	 subpart	 (B)	 would	 also	 be	
applicable	to	the	4%	Housing	Tax	Credit	Program	Section	811	units.		
	
Should	 this	 option	 to	 include	 the	 4%	Housing	 Tax	 Credit	 Program	not	 be	 possible	
during	the	2016	cycle,	we	strongly	encourage	the	Department	to	consider	including	
it	 in	 the	2017	4%	Housing	Tax	Credit	Program	cycle	 to	work	with	 the	9%	Housing	
Tax	Credit	cycle.			
	
	
§11.9(c)(9)	Proximity	to	Important	Services	
We	 agree	with	 other	 commenters	 that	 a	 two-mile	 radius	 for	 a	 full	 service	 grocery	
store	and	pharmacy	for	the	rural	area	will	be	very	difficult	to	achieve,	as	many	rural	
communities	have	these	amenities	ranging	from	three	(3)	to	five	(5)	miles	out	from	
established	 neighborhoods	 and	 personal	 vehicles	 are	 needed	 to	 reach	 these	
amenities	as	there	 is	no	public	 transportation	 in	rural	communities.	 	Therefore,	we	
respectfully	request	 the	applicable	radius	 for	these	amenities	be	expanded	to	three	
(3)	miles	and	we	offer	the	following	language:	
	
(9)	Proximity	to	 Important	Services.	 	An	Application	may	qualify	 to	receive	up	to	two	
(2)	 points	 for	 being	 located	 within	 a	 one-mile	 radius	 (three-mile	 radius	 for	
Developments	 in	 a	Rural	Area)	 of	 the	 services	 listed	below.	 	 These	 do	not	 need	 to	 be	
separate	facilities	to	qualify	for	the	points.	
	
Uniform	Multifamily	Rules	Comments:	
	
Subpart	B	–	Site	and	Development	Requirements	and	Restrictions	
	
§10.101(a)(2)	Mandatory	Community	Assets	
In	 the	 2016	 draft	 rule,	 religious	 institutions	 were	 removed	 as	 a	 mandatory	
community	 asset.	 	 We	 respectfully	 request	 that	 this	 asset	 be	 added	 to	 the	 list	 of	
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Mandatory	 Community	 Assets,	 as	 these	 institutions	 play	 an	 essential	 role	 to	 the	
community	on	both	an	individual	citizen	level	and	overall	community	level.			
	
Religious	 institutions,	 or	 churches,	 are	 a	 public	 service	 to	 the	 surrounding	
communities	 and	 provide	 just	 about	 everything.	 	 These	 institutions	 do	 not	 just	
provide	support	for	the	spiritual	and	emotional	needs	and	health	of	its	membership	
in	 the	 community,	 but	 also	 provide	 a	 myriad	 of	 supportive	 services	 to	 the	
community.	 	 Such	 services	 include	 day	 cares,	 meals	 on	 wheels,	 counseling,	 food	
pantries,	 immigration	and	free	 legal	clinics,	seminars	on	finances	and	health,	which	
may	include	health	fairs	with	free	screenings	for	blood	pressure	and	free	flu	shots,	as	
well	 as	 emergency	 funds	 for	 items	 such	 as	 rent,	 utilities,	medical	 expenses,	 or	 car	
repairs.			
	
The	 church	 is	 about	 people,	 very	much	 like	 our	 own	 industry.	 	 Its	 purpose	 is	 the	
betterment	 of	 the	 community	 and	 its	 citizens.	 	 When	 the	 church	 is	 rooted	 in	 its	
community	and	 its	membership	 is	operating	as	public	 servants,	 the	church	has	 the	
ability	 to	 impact	 lives	and	the	community	 in	a	very	positive	manner	and	should	be	
considered	a	community	asset	that	benefits	low-income	residents.			
	
	
§10.101(a)(4)(B)	Undesirable	Neighborhood	Characteristics		
The	 current	 draft	 language	 found	 in	 clause	 (iv)	 of	 this	 subparagraph	 should	 be	
stricken	in	its	entirety.		This	new	language	is	very	restrictive	and	would	exclude	large	
sections	of	communities	in	Urban	Areas.			
It	 is	 unclear	 as	 to	 how	 the	 Department	 will	 assess	 this	 item,	 if	 identified	 as	 an	
undesirable	 neighborhood	 characteristic,	 and	 what	 actions,	 documentation	 and	
timelines	would	be	acceptable	submissions	by	the	Applicant	to	mitigate	schools	not	
having	a	Met	Standard	rating.			
	
For	example,	if	TEA	and/or	the	school	in	question	share	what	their	plan	of	action	is	
for	bringing	the	rating	of	the	school	up	to	Met	Standard	and	it	will	take	five	years	to	
accomplish	most	of	the	outlined	actions	in	the	plan,	will	this	timeframe	be	acceptable	
to	resolve	the	issue?	Or	does	the	mitigation	plan	have	to	resolve	all	issues	by	Placed	
In	Service	date?		
	
Due	 to	 the	 potential	 redlining	 of	 Urban	 Areas	 and	 the	 unpredictability	 of	 possible	
remediation,	 we	 respectfully	 request	 that	 this	 language	 be	 stricken	 entirely,	 and	
clause	(v)	becomes	clause	(iv).	
	
§10.101(a)(5)	Common	Amenities			
We	also	would	like	to	recommend	that	language	in	subparagraph	(B)	be	modified	to	
reflect	 “Compliance	 Period”	 and	 not	 “Extended	Use	 Period”.	 	With	more	 and	more	
development	coming	on	line	every	year,	monitoring	staff	will	be	required	to	expend	
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more	resources	to	not	only	monitor	what	is	federally	required	during	the	compliance	
period,	 but	 the	 added	 burden	 of	 monitoring	 these	 amenities	 throughout	 the	
Extended	Use	Period	as	well.		This	is	both	unnecessarily	restrictive	and	cumbersome	
for	both	Department	staff	and	the	Property	Owner.		We	offer	the	following	language:	
	
(B)	These	points	are	not	associated	with	any	 selection	 criteria	points.	 	The	amenities	
must	be	for	the	benefit	of	all	tenants	and	made	available	throughout	normal	business	
hours	and	maintained	throughout	the	Compliance	Period.	
	
We	wish	to	express	our	appreciation	for	considering	our	comments.		If	you	have	any	
questions,	please	do	not	hesitate	 to	 contact	me	any	 time	directly	at	 the	number	or	
email	listed	below.			
	
	
Respectfully,	
	
Lora Myrick 
	
Lora	Myrick	
Principal	
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MARQUE REAL ESTATE CONSULTANTS 
710 North Post Oak Road, Suite 400 

Houston, TX 77024 
(713) 560-0068 – p 
(713) 583-8858 – f 

Donna@MarqueConsultants.com 
 
 
October 15, 2015 
 
Tim Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
221 E. 11th Street 
Austin, TX 78701 
 
Re: Draft 2016 Qualified Allocation Plan and Multifamily Rule Comments 
 
Dear Mr. Irvine, 
 
Thank you to you and your staff for your continued efforts to dialogue with the stakeholders related to 
the staff drafts of the 2016 Qualified Allocation Plan (QAP) and Multifamily Rules (Rules). Please accept 
the following comments on behalf of Marque Real Estate Consultants (MREC). Comments 1, 3, 5-8, 10, 
13, 15, 16, and 18 mirror comments made by the group TX-CAD and comments 2, 3, 8, 10-17 mirror 
comments made by TAAHP. 
 

1. QAP, §11.7(3) Tie Breaker Factors 
MREC suggests a change to the third tie breaker in order to add clarity to how the tie breakers 
will be applied across deal types. As written, it is unclear how a tie between multiple applications 
representing general population and elderly developments would be treated under §11.7(3). 
Therefore, we suggest that the third tie breaker apply to all developments, not only general 
population developments. Suggested language: 
 
(3) For competing Applications for Developments that will serve the general population, tThe 
Application with the highest average rating for the elementary, middle, and high school 
designated for attendance by the Development Site, or (for “choice” districts) the closest. 
 

2. QAP, §11.7(4) Tie Breaker Factors 
Additionally, MREC suggests a revision to the fourth tie breaker to evaluate the distance of 
proposed developments to the nearest existing tax credit development serving the same 
population type. Suggested language: 
 
(4) Applications proposed to be located the greatest linear distance from the nearest Housing Tax 
Credit assisted Development serving the same Target Population. Developments awarded 
Housing Tax Credits but do not yet have a Land Use Restriction Agreement in place will be 
considered Housing Tax Credit assisted Developments for purposes of this paragraph. The linear 
measurement will be performed from closest boundary to closest boundary. 
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3. QAP, §11.9(c)(4) Opportunity Index 
Currently an index 1 score of 77 is being used as the standard for elementary schools to meet the 
definition of a high opportunity area. In previous years this was the statewide median for both 
elementary schools and all schools combined. This year, the elementary school median index 1 
score has dropped to 76. We believe that because this scoring item is directly tied to elementary 
schools, that the statewide median elementary school index 1 score of 76 should be used. 
Suggested language: 
 
(A) For Developments located in an Urban Area… 

(i) The Development Site is located in a census tract with income in the top quartile of median 
household income for the county or MSA as applicable, and the Development Site is in 
the attendance zone of an elementary school that has a Met Standard rating and has 
achieved a 76 77 or greater on index 1 of the performance index, related to student 
achievement (7 points); 

(ii) The Development Site is located in a census tract with income in the second quartile of 
median household income for the county or MSA as applicable, and the Development Site 
is in the attendance zone of an elementary school that has a Met Standard rating, has 
achieved a 76 77 or greater on index 1 of the performance index, related to student 
achievement, and has earned at least one distinction designation by TEA (6 points); 

(iii) The Development Site is located in a census tract with income in the second quartile of 
median household income for the county or MSA as applicable, and the Development Site 
is in the attendance zone of an elementary school that has a Met Standard rating and has 
achieved a 76 77 or greater on index 1 of the performance index, related to student 
achievement (5 points); 

(B) For Developments located in a Rural Area, an Application may qualify to receive up to seven 
(7) cumulative points based on median income of the area and/or proximity to the essential 
community assets as reflected in clauses (i) - (vi) of this subparagraph if the Development Site 
is located within a census tract that has a poverty rate below 15 percent for Individuals (35 
percent for regions 11 and 13) or within a census tract with income in the top or second 
quartile of median household income for the county or MSA as applicable or within the 
attendance zone of an elementary school that has a Met Standard rating and has achieved a 
76 77 or greater on index 1 of the performance index, related to student achievement. 

 
4. QAP, §11.9(c)(5) Educational Excellence 

As stated above related to Opportunity Index, data released by the Texas Education Agency (TEA) 
in 2015 shows that the statewide elementary school index 1 score has decreased to 76. We think 
it is appropriate to use an index 1 score of 76 for Opportunity Index. Additionally, MREC thinks it 
is most logical to have a single index 1 score for elementary schools across scoring criteria, which 
is why we are suggesting that the change in elementary school index 1 score flow through to 
Educational Excellence. We are not suggesting a change to the index 1 score used for middle or 
high schools. Suggested language: 
 
(A) The Development Site is within the attendance zone of an elementary school with a Met 

Standard rating and an Index 1 score of at least 76, and a middle school and a high school with 
a Met Standard rating and an Index 1 score of at least 77 For Developments in Region 11, the 
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middle school and high school must achieve an Index 1 score of at least 70 to be eligible for 
these points (5 points); or 

 
5. QAP, §11.9(c)(6)(C) Underserved Area (Never received an allocation) 

In an effort to ensure that communities have the opportunity to have a broad range of populations 
served, we believe that this scoring item should only take into account developments of the same 
type. Proposed language change below: 
 
(C) A Place, or if outside of the boundaries of any Place, a county that has never received a 
competitive tax credit allocation or a 4 percent non-competitive tax credit allocation for a 
Development that remains an active tax credit development serving the same Target Population.  
 

6. QAP, §11.9(c)(6)(F) Underserved Area (Employment Growth)  
While we support the concept, we cannot support the language as written. Any proof associated 
with this item needs to be completely objective and available to the public at large therefore we 
recommend removing this scoring criteria.  
 
(F) Within 5 miles of a new business that in the past two years has constructed a new facility and 
undergone initial hiring of its workforce employing 50 or more persons at or above the average 
median income for the population in which the Development is located (1 point); 
 

7. QAP, §11.9(c)(6)(G) Underserved Area (Population Growth) 
Accurate demographic information related to the growth at the census tract level does not exist. 
We believe that growth at the Place level is a more appropriate indication of growth of a 
community as a whole. Proposed language change below: 
 
(G) A census tract Place which has experienced growth increases in excess of 120% of the county 
population growth over the past 10 years. provided the census tract does not comprise more than 
50% of the county. .  

 
8. QAP, §11.9(c)(7)(A) Tenant Populations with Special Needs 

A new category within this scoring item provides the highest level of points to those Applicants 
who commit units to the 811 program within an existing property. While we understand that 
TDHCA is seeking to place 811 units quickly, the result of this new scoring category is to give a 
competitive advantage within the current application round based on a factor unrelated to the 
development being proposed within the current application. We believe this new item will have 
the effect of discriminating against developers solely on the basis of the siting of previous 
developments – those who have specialized in rural, senior, or smaller MSAs would not be eligible 
for these points. It gives an advantage to certain developers, not for merit, but luck of the draw 
for having built previously in specific urban areas.  
 
The Department can instead offer incentives outside of the application cycle to encourage 
participation in the 811 program for existing portfolios. Because of this we recommend deletion 
of the language in its entirety: 
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(A) Applications may qualify for three (3) points if a determination by the Department of approval 
is submitted in the Application indicating participation of an existing Development’s in the 
Department’s Section 811 Project Rental Assistance Demonstration Program (“Section 811 PRA 
Program”). In order to qualify for points, the existing Development must commit to the Section 
811 PRA Program at least 10 units or, if the proposed Development would be eligible to claim 
points under subparagraph (B) of this paragraph, at least the same number of units (as would be 
required under subparagraph (B) of this paragraph for the proposed Development) have been 
designated for the Section 811 PRA Program in the existing Development. The same units cannot 
be used to qualify for points in more than one HTC Application. 

 
9. QAP, §11.9(d)(7)(A) Concerted Revitalization Plan 

We have concerns about the subjectivity of language in the rule and feel that more specificity of 
what is required and will be approved would be helpful. Additionally, in order to support the 
revitalization efforts of larger cities we are suggesting that a city be allowed to designate more 
than one development as significantly contributing to revitalization. We suggest the following 
changes:   
 
(A) For Developments located in an Urban Area. 

(i) An Application may qualify to receive up to six (6) points if the Development Site is located 
in an distinct area that was once vital and has lapsed into a situation requiring has been 
identified by the municipality or county as needing concerted revitalization, and where a 
concerted revitalization plan has been developed and executed adopted. The area 
targeted for revitalization must be larger than the assisted housing footprint and should 
be a neighborhood or small group of contiguous neighborhoods with common attributes 
and problems but smaller than the municipality or county as a whole. The concerted 
revitalization plan that should meets the criteria described in subclauses (I) - (IV) of this 
clause: 
(I) The concerted revitalization plan must have been adopted by the municipality or 

county in which the Development Site is located prior to the pre-application deadline. 
(II) The problems in the revitalization area must have been indentified through a process 

in which affected local residents had an opportunity to express their views on 
problems facing the area, and how those problems should be addressed and 
prioritized. These problems may include the following: 
(-a-) long-term disinvestment, such as significant presence of residential and/or 

commercial blight, infrastructure neglect such as inadequate drainage, and 
streets and/or sidewalks in significant disrepair; 

(-b-) declining quality of life for area residents, such as high levels of violent crime, 
property crime, gang activity, or other significant criminal matters such as the 
manufacture or distribution of illegal substances or overt illegal activities; and/or 

(-c_) lack of community assets that provide for the diverse needs of the residents such 
as access to supermarkets or healthy food centers, parks and activity centers. 

(III) Staff will review the target area for presence of the problems identified in the plan 
and for targeted efforts within the plan to address those the problems identified 
within the plan. In addition, but not in lieu of, such a plan may be augmented with 
targeted efforts to promote a more vital local economy and a more desirable 
neighborhood, including but not limited to: 



Tim Irvine – TDHCA 
October 15, 2015 
Page -5- 
 

 
 

(-a-) attracting private sector development of housing and/or business; 
(-b-) developing health care facilities; 
(-c-) providing public transportation; 
(-d-) developing significant recreational facilities; and/or 
(-e-) improving under-performing schools. 
However, this supplemental information may not take the place of an adopted plan 
meeting the requirements I, II and IV of this section.  The supplemental information 
may only provide evidence of plan goals and activities being carried out by the 
municipality or the county or funds being committed for the plan purposes. 

(IV) The adopted plan must have identify sufficient and, documented and committed 
funding sources to accomplish its purposes on its established timetable. This funding 
must have commenced at the time of Application submission. been flowing in 
accordance with the plan, such that the problems identified within the plan will have 
been sufficiently mitigated and addressed prior to the Development being placed into 
service. 

(ii) Points will be awarded based on: 
(I) Applications will receive four (4) points for a letter from the appropriate local official 

providing documentation of measurable improvements within the  certifying the 
identified revitalization area, that the development is located within the revitalization 
area, and that the plan meets the requirements of subsections I, II and IV of this 
section; based on the target efforts outline in the plan; and 

(II) Applications may receive (2) points in addition to those under subclause (I) of this 
clause if the Development is explicitly identified by the city or county as contributing 
most significantly to the concerted revitalization efforts of the city or county (as 
applicable). A city or county may only identify no more than three  one single 
Developments during each Application Round for the additional points under this 
subclause. A resolution from the Governing Body of the city or county that approved 
the plan is required to be submitted in the Application (this resolution is not required 
at preapplication). If multiple Applications submit resolutions under this subclause 
from the same Governing Body, then not more than three none of the Applications 
shall be eligible for the additional points. A city or county may, but is not required, to 
identify a particular Application(s) as contributing most significantly to concerted 
revitalization efforts. 

 
10. QAP, §11.9(e)(2) Cost of Development Per Foot 

Construction costs have increased significantly over the last three years and we request that the 
cost per foot figures be increased by $10 per square foot to reflect these increases. 
 

11. Multifamily Rules, Subchapter B, §10.101(a)(4)(B)(iii) Undesirable Neighborhood Characteristics 
The additional criteria to evaluate blight is too subjective to administer in a consistent way. 
Additionally, this criteria may result in the ineligibility of sites in high opportunity areas or 
revitalization areas that are rapidly improving simply due to the presence of a de minimis number 
of blighted structures. Therefore we recommend the deletion of this language in its entirety: 
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(iii) The Development Site is located within 1,000 feet of multiple vacant structures visible from 
the street, which have fallen into such significant disrepair, overgrowth, and/or vandalism that 
they would commonly be regarded as blighted or abandoned. 
 

12. Multifamily Rules, Subchapter B, §10.101(a)(4)(B)(iv) Undesirable Neighborhood Characteristics  
Certain school districts in the larger urban areas will struggle to meet the new TEA threshold 
standards, because they are indeed new standards. As a result, this section will redline large 
swathes of major metropolitan areas. While the inference of undesirable neighborhood 
characteristics is rebuttable, this rule will cause additional administrative burden both for the 
program participants and the program staff. Therefore we suggest a deletion of this language in 
its entirety: 
 
(iv) The Development Site is located within the attendance zones of an elementary school, a 
middle school and a high school that does not have a Met Standard rating by the Texas Education 
Agency. In districts with district-wide enrollment or choice districts an Applicant shall use the 
rating of the closest elementary, middle and high school, respectively, which may possibly be 
attended by the tenants in determining whether or not disclosure is required. The applicable 
school rating will be the 2015 accountability rating assigned by the Texas Education Agency. 
School ratings will be determined by the school number, so that in the case where a new school 
is formed or named or consolidated with another school but is considered to have the same 
number that rating will be used. A school that has never been rated by the Texas Education Agency 
will use the district rating. If a school is configured to serve grades that do not align with the Texas 
Education Agency's conventions for defining elementary schools (typically grades K-5 or K-6), 
middle schools (typically grades 6-8 or 7-8) and high schools (typically grades 9-12), the school will 
be considered to have the lower of the ratings of the schools that would be combined to meet 
those conventions. In determining the ratings for all three levels of schools, ratings for all grades 
K-12 must be included, meaning that two or more schools' ratings may be combined. For example, 
in the case of an elementary school which serves grades K-4 and an intermediate school that 
serves grades 5-6, the elementary school rating will be the lower of those two schools' ratings. 
Also, in the case of a 9th grade center and a high school that serves grades 10-12, the high school 
rating will be considered the lower of those two schools' ratings. Sixth grade centers will be 
considered as part of the middle school rating. Development Sites subject to an Elderly Limitation 
is considered exempt and does not have to disclose the presence of this characteristic. 
 

13. Multifamily Rules, Subchapter B, §10.101(b)(4) Mandatory Development Amenities 
We request that central air not be required for acquisition/rehabilitation properties where the 
units currently operate with PTACs. Modern PTAC units are energy and cost efficient and older 
existing buildings typically don’t have the plate height to allow for both central air and reasonable 
ceiling height. Suggested language change: 
 
(L) All units must have central heating and air-conditioning (Packaged Terminal Air Conditioners 
meet this requirement for SRO or Efficiency Units and for all units in Rehabilitation properties 
where the units were heated and cooled with Packaged Terminal Air Conditioners prior to the 
Rehabilitation); and 
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14. Multifamily Rules, Subchapter B, §10.101(b)(5) Common Amenities, §10.101(b)(6)(B) Unit and 
Development Features, and §10.101(b)(7) Tenant Supportive Services 
Proposed 2016 language requires program participants’ obligations past the compliance period. 
This is inconsistent with TDHCA’s current policy which correctly commits limited state resources 
to confirming compliance during the compliance period. Extending this type of compliance 
through the extended use period will create further administrative burden, both for the program 
participants and the program staff. Therefore, we request that the timeframe under each of these 
sections be restored to the compliance period rather than the extended use period.  
 

15. Multifamily Rules, Subchapter D, §10.302(d)(1)(A)(i) Market Rents  
We recommend a deletion of the new language which limits underwritten market rents to the 
60% AMI Net Program Rent. This new policy is a one size fits all approach to a problem observed 
by the REA Division in a limited scope, and this type of uniform limitation does not appropriately 
evaluate developments across the state. Therefore, we suggest that TDHCA rely upon the market 
study it requires applicants to have prepared. Suggested language is as follows: 
 
(i) Market Rents. The Underwriter will use the Market Analyst's conclusion of Market Rent if 
reasonably justified and supported by the attribute adjustment matrix of Comparable Units as 
described in §10.303 of this chapter (relating to Market Analysis Rules and Guidelines). 
Independently determined Market Rents by the Underwriter may be used based on rent 
information gained from direct contact with comparable properties, whether or not used by the 
Market Analyst and other market data sources. For a Development that contains less than 15% 
unrestricted units, the Underwriter will limit the Pro Forma Rents to the lesser of Market Rent or 
the Net Program Rent at 60% AMI. 
 

16. Multifamily Rules, Subchapter D, §10.302(e)(7)(F) Developer Fee 
We respectfully disagree with the concept of fixing developer fee at a specific amount at the time 
of Application. With increased cost, comes increased risk, increased guarantees, and reduced 
margins. The developer fee is the deal’s contingency and limiting this buffer only serves to make 
a deal weaker financially. Because applications are submitted almost a year in advance to breaking 
ground, it makes little sense to penalize the developer for market forces that they cannot control.  
Furthermore, given the limited time frame from publication of rules to submission of an 
application it is not feasible or reasonable to expect a developer to fully understand all of the 
potential challenges, issues, and difficulties a deal may encounter during its life cycle.  The IRS and 
TDHCA rules set out what is a proper incentive for developers to produce affordable housing and 
we do not believe it is in the best interest of the program to artificially limit the fee at the time of 
application.  Because of this we recommend deletion of the language below in its entirety: 

 
(F) The amount of Developer Fee will be determined based on the original underwriting at 
application. The amount of Developer Fee will be fixed at the dollar amount underwritten through 
any subsequent evaluation including cost certification. Increases in eligible cost as a result of 
documented circumstances outside the control of the applicant may be eligible for increased 
Developer Fee but fees greater than 15% will be reviewed for undue enrichment. 

 
  





 
 
 
 
 
 
 

(32) Texas Appleseed/Texas Low Income 
Housing Information Service 

 
 
 
 
 
 
 
 
 
 
 



From: Maddie Sloan
To: Teresa.Morales@tdhca.state.tx.us
Subject: Comments on the Uniform Multifamily Rules
Date: Thursday, October 15, 2015 2:53:54 PM

Dear Ms. Morales:

 

Texas Appleseed’s comments below are focused on provisions that ensure applications in
 High Opportunity and genuinely revitalizing areas are rewarded in order to offset the
 historical concentration of Low Income Housing Tax Credit (LIHTC), and other assisted
 housing affordable to low-income Texans, in distressed areas that has negative effects on both
 the families that live in these units and the neighborhoods in which they are concentrated. We
 are particularly concerned with proximity to hazardous land uses.

 

Subchapter A – General Information and Definitions

 

§10.3(a)(108) Reconstruction

 

We encourage the Department to include reconstruction of an equal number of units on a new
 site as a potential reconstruction project, just as it has in the At-Risk set-aside in the Qualified
 Allocation Plan (QAP). Cite Developments that would not qualify under the current
 Undesirable Site Features (§10.101(a)(3)) and Undesirable Neighborhood Characteristics
 (§10.101(a)(4))

 

Subchapter B – Site and Development Requirements and Restrictions

 

§10.101(a)(3) Undesirable Site Features

 

The distances between Development sites and undesirable land uses in §10.101(a)(3)(A,)(C),
 and (E) are inadequate to protect tenants from harm. The potential harm to tenants from a
 junkyard or solid waste or sanitary landfill, including potential groundwater and soil
 contamination by heavy metals and toxins, is far greater than the potential harm from a
 sexually-oriented business, but both these types of undesirable site uses only need to be 300
 feet from a Development site.

 

mailto:msloan@texasappleseed.net
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The requirement that Development sites need to be located only 500 feet from a heavy
 industrial or dangerous use – including manufacturing or fuel storage – is also unacceptably
 small. A fuel tank explosion, for example, would impact an area much larger than the area
 within a 500 foot radius. Manufacturing plants can release toxic compounds, particulates, and
 gases, and truck traffic going to or from a manufacturing plan also contribute to hazardous
 emissions and dust. Airborne emissions, in particular, will spread beyond a 500 foot radius.
 Residents who live in the area surrounding the concrete crushing plant, including those who
 lived more than 500 feet from the site, in Beaumont, Texas, for example, reported having to
 wash their windshields every morning because the dust produced by the plant is so thick.
 Other industrial uses permitted in a heavy industrial zone include chemical, petroleum, and
 asbestos manufacturing.

 

We are particularly concerned about the reduction in distance between a Development site and
 active railroad tracks to 100 feet. Even a commuter train derailment has the potential to cause
 damage well beyond 100 feet. Trains that are carrying hazardous materials present an even
 greater risk. The increasing use of rail to transport crude oil presents an extraordinary safety
 risk.  In addition to the potential of trains carrying crude to become “firebombs on rails”,
 there is a risk of oil spills: 68% of Texas crude-by-rail spills in the last 10 years have
 happened since 2012. (Aman Batheja, “Rail Transport of Crude Oil Increases as Pipeline
 Falls Short,” Texas Tribune, 13 April 2014; Texas Department of Transportation, Texas
 Railroad Management Information System, accessed 05 December 2014 at
 http://www.txdot.gov/inside-txdot/division/rail/trims.html/. )

 

§10.101(a)(4) Undesirable Neighborhood Features

 

We strongly agree that any evidence of mitigation of undesirable neighborhood characteristics
 “must also include timelines that evidence that efforts are already underway and a reasonable
 expectation that the issue(s) being addressed will be resolved or significantly improved by the
 time the proposed Development is placed in service.”

 

Thank you for the opportunity to comment on the proposed Rules.

 

Madison Sloan

 

Madison Sloan

Director, Disaster Recovery and Fair Housing Project

Texas Appleseed

http://www.txdot.gov/inside-txdot/division/rail/trims.html/


1609 Shoal Creek, Suite 201

Austin, Texas 78701

512-473-2800 ext. 108

msloan@texasappleseed.net

www.texasappleseed.net
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COATS ROSE
A P rofe s sio n a I C orp oratio n

ÌìARRYJ. I)Ar.MriR bpalmcr@coatsrosc, com
I)irect l)ial

(713) 653-71e5
l)irect lìax

(713) 890-3944

October 14,2015

By Email : Iereqa.Morales@tdhca,statp,!x.us

Texas Department of Housing and Community Affairs
P.O. Box 13941
Austin, Texas 787 ll -3941
Attn: Teresa Morales

RE: Comments on Draft 2016 Uniform Multifamily Rules and Qualified Allocation Plan.

Dear Teresa:

Please accept these comments to the Draft 2016 Uniform Multifamily Rules and Qualified
Allocation Plan:

RULES:

1. Section 10.03(a) - We request that a definition be provided for "placed in service" that is
the definition used in conncction with Section 42 of the Intemal Revenue Code, At this time, the

term is used in the Rules, but is not defined.

2. Section 10.03(a)(a7XB) - The current definition of "Elderly Preference Development"
appears to extend to any housing that has HUD or certain other Fecleral funding, regardless of
whether the developer's intent is to give a preference to the elderly. ls this a conect
interpretation? If not, we request that the language be appropriately modified.

3. Section 10.101(a)(a)@Xii) * We recommend that the language return to that used in
2015. Neighborhoodscout.com has been shown to be a questionable measure of neighborhood
crime. In 2015 there were at least alternatives that could be used to counter
neighborhoodscout.com scoring.

4. Section 10.101(aXa)@XiiÐ - We support the TAAHP recommendation that the presence

of "blight" be deleted as an Undesirable Neighborhood Characteristic, due to the subjectivity of
its identification. Revitalization of a neighborhood frequently progresses from the fringes of an

9 (ìRt,,t,:N$/.\\' ì)r.r\zrt, SIt,: l1(X), I Ious'loN,'l'tix^s 7704ó
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older area toward its center, ancl it is hard to assist in the revitalization of an arcaif a developer is
limited to sites only in the redeveloped portion of that neighborhood.

5. Section 10.101(a)(a)@Xiv) - 'We support the TAAHP recommendation to delete this
provision concerning schools. The determination of whether there exists an Undesirable
Neighborhood Characteristic is simply too complicated in this provision.

6. Section 10.101(a)(aXEXiiÐ - We recommend revising "is necessary to enableo'to read

"enables", so that there is no implication that Fair Housing goals may only_ be achieved with the
project in question

7. Section 10.302(e)(7XA) - We support the Staff s revision permitting public housing
authority developments converting under the HIJD Rental Assistance l)emonstration ("RAD")
Program and financed using tax-exempt mortgage revenue bonds to have a developer fee not to
exceed 20Yo of eligible cost less developer fee.

B. Section 10.302(e)(TXCXii) - V/e recommend deletion of this subsection denying
developer fee attributable to acquisition credits in an identity of interest acquisition. A third
party appraisal is required in identity of interest transactions, so there is an arm's length
determination of the value of the improvements to support any claim made for tax credits. The
fact that the development was acquired from a related party should be overcome by the evidence
of the appraisal, and the relationship between seller and buyer rarely serves to significantly
reduce the complexities of the development process. Iq thç_ alternptive, we recommend that
transactions in which housing authorities sponsor rehabilitation of existing developments be an

exception to this provision. Where a housing authority redevelops existing public housing, the
time-consuming element of dealing with HLJD to obtain consçnts necessary for the rehabilitation
and financing are a significant factor, and the developer shoulcl be compensated for that effort.

QAP:

9. Section 11.9(bX2XB) - We recommend delaying implementing this provision relating to
Previous Participation Compliance History until the 2017 Round, at which point developers will
know what categories they fall into and will assess their application potentials accordingly.

10, Section 11.9(cX6XF) - We recommend deleting this new provision on the grounds that it
will be exceedingly difficult to substantiate that there is a workforce employing 50 or more
persons at or above the average median income for the population in which the Development is
located.

I 1. Section 11.9(c)(6)(G) - We recommend deleting this new provision on the grounds that
it will be exceedingly difficult to substantiate, unless the Department includes this information in
the 2016 HTC Site Demographic Characteristics Report.

12. Section 11.9(dX2) - This subsection for Commitment of Development Funding by Local
Political Subdivision should contain the following language, as is already provided in Sections

4813-8652-2665 ,v I
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11.g(dXl); (dXa); (dX5); and (d)(6): "Once a resolution is submitted to the Department it may
not be changed or withdrawn.o'

13. Section lt.g(dx7) - Wç support the TAAHP recommendation to return to the 2015
language for Community Revitalization Plans.

14. Section 11.10 - We recommencl that Third Party Requests for Administrative Deficiency
for Competitive HTC Applications be limited to one submission per Application by any single
third party Requestor. Even if this limitation is implementecl, we envision the Department being
hit with multiple requests from related persons, each of whom would qualify as a "third partyJ'
This potential may substantially hinder the evaluative process if a June I't deadline is used, so an

earlier deadline is recommended.

Thank you for the oppofiurnit¡, to provide our comments on the draft Rules and QAP. If yor-r

have any questions concerning our suggestions, please do not hesitate to call.

Very truly yours,

ry
Barry J. Palmer

48 I 3-8ó52-2665,v1



 
 
 
 
 
 
 

(36) Texas Coalition of  
Affordable Developers 

 
 
 
 
 
 
 
 
 
 
 



TX-CAD 2016 Multifamily Rules Comments 

 

The Texas Coalition of Affordable Developers (TX-CAD) is pleased to submit our comments for the 2016 
Multifamily Rules. TX-CAD is a coalition of Developers and consultants who have come together for the 
purpose of focusing on the improvement of affordable housing policy in Texas. The members of this 
group represent over 200 years of affordable housing development/policy and approximately 35,000 
units of affordable housing in Texas.  
 

Section 10.101(a)(4) Mandatory Development Amenities 
 

We request that central air not be required for acquisition/rehabilitation properties where the 
units currently operate with PTACs. Modern PTAC units are energy and cost efficient and older 
existing buildings typically don’t have the plate height to allow for both central air and 
reasonable ceiling height.  
 
Proposed language change: 
 
L.  All units must have central heating and air-conditioning (Packaged Terminal Air Conditioners 
meet this requirement for SRO or Efficiency Units and for all units in Rehabilitation properties where the 
units were heated and cooled with Packaged Terminal Air Conditioners prior to the Rehabilitation) 

 



 
 
 
 
 
 
 

(37) Terri Anderson 
 
 
 
 
 
 
 
 
 
 
 
 



From: TERRI ANDERSON
To: Teresa Morales; Brent Stewart; Tom Gouris; Raquel Morales; Tim Irvine; Marni Holloway
Subject: Comments to TDHCA Proposed 2016 Rules
Date: Thursday, October 15, 2015 4:49:46 PM

Good evening,
 
Please see the comments below to the proposed 2016 Multifamily Rules":
 

 

1. Section 10.302(d)Operating Feasibility

(A)          Rental Income

 

(i)            Market Rents. The Underwriter will use the Market Analyst's conclusion of Market
 Rent if reasonably justified and supported by the attribute adjustment matrix of Comparable
 Units as described in §10.303 of this chapter (relating to Market Analysis Rules and
 Guidelines). Independently determined Market Rents by the Underwriter may be used based
 on rent information gained from direct contact with comparable properties, whether or not
 used by the Market Analyst and other market data sources. For a Development that contains
 less than 15% unrestricted units, the Underwriter will limit the Pro Forma Rents to the lesser
 of Market Rent or the Net Gross Program Rent at 60% AMI in rural markets.  As an
 alternative, if the Applicant submits market rents that are up to 30% higher than the 60% AMI
 gross rent and the Applicant submits an investor commissioned market study with the
 application, the Underwriter has the discretion to use the market rents supported by the
 investor commissioned market study.

 

1. 10.201(2)(B)(iii) – shorter closing expectations for Traditional Carryforward Tax-
Exempt bonds [TDHCA should not require tighter time frames, and be more
 development friendly understanding it is very difficult to close bond deals in five (5)
 months]   Suggestion:  Remove language.

2. 10.204(11) – Annexation of a Development Site occurring while an Application is under
 review to require evidence of appropriate zoning with the Commitment or
 Determination Notice or provide evidence of vested rights prior to construction
 commencement. [Involuntary Annexation is a key indicator of Housing Discrimination
 and to the extent a City wants to prevent the development of affordable housing, they
 will use this tool to prevent the award.  Vested rights and other legal vehicles are
 available to the Developer and do not require proper zoning.]

3. 10.302(d)(4)(D)(iv) Debt Service Coverage –  The Underwriter may limit total debt
 service that is senior to a Direct Loan where Direct Loans are the only subsidy in the
 proposed uses.

4. 10.204(14)(C) – Requiring an attorney statement (essentially an opinion) supporting the
 amount and basis for qualifications and reasonableness of achieving property tax
 exemption or provide a predetermination notice from the applicable appraisal district.
 [The Department should recognize State Law and not require a non-profit an additional

mailto:terri_l_anderson@msn.com
mailto:teresa.morales@tdhca.state.tx.us
mailto:brent.stewart@tdhca.state.tx.us
mailto:tom.gouris@tdhca.state.tx.us
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mailto:marni.holloway@tdhca.state.tx.us


 $5-$10,000 cost burden for an opinion on a proposed development] 

 
Thank you for the opportunity to provide public comment.
 
Sincerely,

Terri L. Anderson, President
Anderson Development & Construction, LLC
347 Walnut Grove Ln
Coppell, TX  75019
phone:  (972) 567-4630
fax:  (972) 462-8715
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National Preservation Initiative 

1101 30th Street, N.W., Suite 400          Washington, D.C. 20007          202-333-8931          FAX: 202-833-1031 

 

 

 

 

 

 

 

 

October 15, 2015 

 

Ms. Marni Holloway 

Director of Multifamily Finance 

Texas Department of Housing and Community Affairs  

P.O. Box 13941 

Austin, TX 78711-3941 

 

Re:  Texas Draft 2016 Qualified Allocation Plan  

 
Dear Ms. Holloway:  
 
The National Housing Trust (NHT) is a national nonprofit organization formed to preserve and 
revitalize affordable homes to better the quality of life for the families and elderly who live there.  
The Trust engages in housing preservation through real estate development, lending and public 
policy.  Over the past decade, NHT and our affiliate, NHT-Enterprise Preservation Corporation, 
have preserved more than 25,000 affordable apartments in all types of communities, leveraging 
more than $1 billion in financing. 

The Trust fully acknowledges the entire set of preservation policies and programs established by 
the Texas Department of Housing and Community Affairs (TDHCA), and the comments below 
refer specifically to TDHCA’s draft Qualified Allocation Plan (QAP) as it relates to the Low Income 
Housing Tax Credit (Housing Credit) program. We appreciate the opportunity to comment on 
Texas’ draft 2016 QAP. The Trust would like to commend you on several aspects of your draft 
QAP: 

 Set-aside of 15% for “at risk” developments and prioritization of proposals 
involving preservation and rehabilitation of existing multifamily rental housing; 

 Exemptions for preservation projects from de-concentration requirements; 

 Green building threshold points including third-party green standards such as 
Enterprise Green Communities. 

The Trust would also like to offer comments on areas that we believe will help TDHCA maintain a 
strong record of preserving at-risk housing units in Texas. 

Balancing Incentives in Areas of Opportunity and Preservation. Some states are setting 
priorities for the deployment of Housing Credits in previously underserved areas.  The Trust 
supports a balanced approach which calls upon states to ensure that such deployment does not 
inadvertently disadvantage the allocation of Housing Credits for the preservation of affordable 
housing, wherever such housing is located. 
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Indeed, as observed in HUD’s Final Affirmatively Furthering Fair Housing (AFFH) Rule: “A 
program participant’s strategies and actions…may include various 
activities…including…Targeted investment in neighborhood revitalization or stabilization; 
preservation or rehabilitation of existing affordable housing; promoting greater housing choice 
within or outside of areas of concentrated poverty and greater access to areas of high 
opportunity; and improving community assets such as quality schools, employment, and 
transportation.”  

TDHCA’s draft 2016 QAP takes important steps towards achieving this balance, offering 
incentives for community targeting either in areas of opportunity, as defined through a matrix of 
indicators, or in areas with ongoing community revitalization efforts. However, a balanced 
approach of investing in all communities may often mean preserving at-risk housing even in 
areas that do not have a formal community revitalization plan. The preservation of affordable 
housing can itself be an important generator of investment within a distressed community. 

By balancing these incentives, TDHCA can continue to support the preservation of affordable 
multifamily housing, wherever such housing is located. Indeed, incentivizing the preservation of 
housing in all areas will allow TDHCA to promote housing choice by: 

 Catalyzing investment and development in distressed neighborhoods serving racial 
minorities;  

 Improving living conditions and enabling households who choose to stay in their 
neighborhoods to do so; 

 Maintaining and improving housing in gentrifying communities.  

The Trust urges TDHCA to balance point incentives for investing in high opportunity areas 
and the preservation and rehabilitation of existing multifamily housing in a way that 
makes sense for Texas. 

The Trust also encourages TDHCA to partner with Texas’ utilities to make energy-efficiency 
programs more accessible to affordable, multifamily developments. A majority of states 
implement utility-funded energy efficiency programs, often paid for through charges included in 
customer utility rates. These programs are a significant and growing source of resources for 
residential energy retrofits that remain largely untapped by the multifamily sector. Utility energy 
efficiency program budgets have significantly increased since 2006 and could reach $12 billion 
nationwide by 2020. Reaching under-served markets, such as affordable multifamily housing, 
will be necessary if utilities are to achieve higher spending and energy saving goals. In several 
states, utilities are partnering with state housing agencies and affordable housing owners to 
develop successful multi-family energy efficiency retrofit programs for multifamily properties. 
Energy efficiency upgrades in affordable rental housing are a cost-effective approach to 
lower operating expenses, maintain affordability for low-income households, reduce 
carbon emissions, and create healthier, more comfortable living environments for low-
income families.  

Conclusion 
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As you consider these recommendations, you can explore how other states are approaching each 
of these issues in their Qualified Allocation Plans by searching PrezCat (www.prezcat.org), an 
online catalog of state and local affordable housing preservation policies. We would be happy to 
work with you to flesh out some of these ideas, and identify options that work best for the 
preservation of affordable housing in Texas.  

It is important for housing choice that TDHCA maintains a balanced allocation of Housing 
Credits.  In addition to helping to build sustainable communities, preservation is significantly 
more cost-efficient and environmentally friendly than new construction.  The National Housing 
Trust urges the Texas Department of Housing and Community Affairs to continue its support for 
sustainable communities and the preservation of Texas’ existing affordable housing by 
maintaining the set-aside for “at-risk” properties and balancing incentives for opportunity areas 
and preservation in the final 2016 QAP.   

Thank you for the opportunity to comment on this important issue in the State of Texas. 

 
Sincerely, 

 
Michael Bodaken 
President 
 

 

http://www.prezcat.org/
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From: Kim Schwimmer
To: teresa.morales@tdhca.state.tx.us
Subject: HTC Program Scoring Criteria for 2016
Date: Thursday, October 15, 2015 9:15:20 AM

Ms. Morales:

As a Texas land broker currently working with several developers who are participating in the
 Competitive Multifamily 9% HTC program and the PAB bond/4% HTC program, I am
 actively seeking sites for the development of affordable multifamily housing in Texas.  I
 cover a wide area, but focus primarily on Region 3 Urban.

It is my professional opinion that the radius of 1 mile for proximity to a full service grocery
 and pharmacy (1 point each) needs to be expanded for the 2016 QAP/Multifamily Rules.  I
 am recommending that the radius be expanded to 1.5 miles.  I understand that the
 recommendation has been made to extend the radius for 3 miles in Rural areas. I feel that
 Urban areas pose far more challenges to find available and affordable MF tracts that are close
 to major retail outlets such as a Walmart, HEB Plus or other sources of full service grocery
 and pharmacy outlets. Land costs have escalated in proximity to those types of retail centers,
 and suitable tracts of land are typically not zoned for MF use, may not be large enough to
 support a development and usually require lengthy and costly rezoning close to neighboring
 subdivisions where opposition to affordable MF is gaining momentum and can kill a project.
  The 1 mile radius does not allow for access by most projects located in master planned
 communities to these services and often, these areas provide  the best opportunities to locate
 affordable MF housing in a growing, Urban community.

I am requesting that TDHCA extend the radius of proximity to grocery and pharmacy services
 to 1.5 miles, to address these issues for Urban projects, just as it is considering extending the
 radius to 3 miles for Rural projects.

I am also requesting that churches remain in the list of mandatory Community Assets as they
 play a significant role in the social, economic and spiritual well-being of residents.

Thank you for your consideration.  Please see my suggested changes below.

Qualified Allocation Plan Proposed Changes:

Section 11.9 (c)(9) Competitive HTC Selection Criteria/Proximity to Important Services

I request the following substitution to this section:

Proximity to Important Services. An Application may qualify to receive up to two (2) points
 for being located within a one and a half (1.5) mile radius for Urban Developments  and
 (three (3) mile radius for Developments in a Rural Area of the services listed below.  These
 do not need to be in separate facilities to qualify for the points.

(A) Full Service Grocery (1 point);
(B) Pharmacy (1 point).

This is a substitution for the following text:

mailto:kimschwimmer@rksgrouprealestate.com
mailto:teresa.morales@tdhca.state.tx.us


Proximity to Important Services. An Application may qualify to receive up to two (2) points
 for being located within a one mile radius (two mile radius for Developments in a Rural Area
 of the services listed below. These do not need to be in separate facilities to qualify for the
 points.

(A) Full Service Grocery (1 point);
(B) Pharmacy (1 point).

Subchapter B-Section 10.101 (a)(2)(c) Mandatory Community Assets
I request that the church be reinstated as a Mandatory Community Asset.

Thank you,

Sincerely,

***********************************
Kim Schwimmer
RKS Group, Inc.
445 East FM 1382
Suite 3-345
Cedar Hill, TX 75104
Phone: 214-405-3507
Fax: 214-853-5621
Kimschwimmer@rksgrouprealestate.com
www.thelandexperts.net

mailto:Kimschwimmer@rksgrouprealestate.com
http://www.thelandexperts.net/
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From: Tracey Fine
To: Teresa Morales
Cc: Tom Gouris (tom.gouris@tdhca.state.tx.us); Eric Walker
Subject: Public comment regarding interpretation of HB 3311
Date: Thursday, October 15, 2015 3:08:21 PM

Teresa,

First of all, thank you for all your hard work and patience listening to the development
 community.  I know I submitted a lengthy letter on why HB3311 should not apply to At-Risk
 set-aside yesterday as part of my public comments.  I had a chance today to spend time
 reviewing Texas Code 2706.111 and I think it provides further support for the case.  Please
 include as additional public comment.

 

 

Reasons to Exempt At-Risk to the formula creating an Elderly Development cap in HB 3311:

 

1. Texas Code 2706.111 (d-1) “ In allocating low income housing tax credit commitments
 under Subchapter DD, the department shall, before applying the regional allocation formula
 prescribed by Section 2306.1115, set aside for at-risk developments, as defined by Section
 2306.6702, not less than the minimum amount of housing tax credits required under Section
 2306.6714.”

 

The formula in HB 3311 applies a limit to Sub-regional allocations.  Since tax credits for At-
Risk are allocated and committed before the department applies the regional allocation
 formula, it should be exempt from any Elderly cap implemented under sub-regional
 allocations.  

 

http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.2306.htm

 

2.  The HB 33111 Bill Analysis by both Community Affairs and IGR states the intent of the
 bill is to “add parity to the application process to help ensure

that seniors are provided access to affordable housing resources.”  If the formula creating an
 Elderly tax credit cap was applied to the At-Risk set-aside, it would have the exact opposite
 effect of the bill’s intent by significantly reducing the dedicated Senior tax credits.

 

http://www.capitol.state.tx.us/BillLookup/Text.aspx?LegSess=84R&Bill=HB3311
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Tracey Fine

Project Leader, Southwest Region

Affordable Housing Development

National Church Residences

Office Location: Austin, Texas

Cell: 773.860.5747

tfine@nationalchurchresidences.org

www.nationalchurchresidences.org
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 privileged material. Any unauthorized review, use, disclosure or distribution is prohibited. If
 you are not the intended recipient, please contact the sender by reply e-mail and destroy all
 copies of the original message. If you are the intended recipient but do not wish to receive
 communications through this medium, please so advise the sender immediately.  This
 message is for the designated recipient only and may contain privileged, proprietary or
 otherwise private information. If you have received it in error, please notify the sender
 immediately and delete the original. Any other use of the email by you is prohibited.
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2335 North Bank Drive    Columbus, Ohio 43220    Phone: 800.388.2151   Fax: 614.451.0351    www.nationalchurchresidences.org 

	Mr.	Tim	Irvine			 	 	 	 	 	 	
Executive	Director		
Texas	Department	of	Housing	and	Community	Affairs	
	
Re:	Interpretation	of	HB	3311			
	
Dear	Mr.	Irvine,	
	
National	Church	Residences	believes	HB	3311	has	been	misinterpreted	by	TDHCA	in	the	2016	Draft	QAP	
for	Texas’	LIHTC	program.		The	intent	of	HB	3311	was	to	give	point	parity	to	Elderly	Developments	as	
these	applications	previously	had	a	competitive	disadvantage	compared	to	General	Population	
Developments.		As	stated	in	the	Committee	Report	/	Bill	Analysis	on	Urban	Affairs	and	IGR,	the	bill	
“C.S.H.B.3311	seeks	to	add	parity	to	the	application	process	to	help	ensure	that	seniors	are	provided	access	
to	affordable	housing	resources.”		
	
The	original	bill,	as	introduced,	proposed	only	point	parity	for	Seniors.		It	is	generally	accepted	that	
building	new	Low	Income	Elderly	Developments	are	more	palatable	to	communities	compared	Low	
Income	Family	Developments.			As	a	result,	the	community	raised	concerns	that	point	parity	alone	could	
contribute	to	an	unbalanced	number	of	Elderly	Development	applications	for	new	units	compared	to	
General	Population	applications	for	new	units.		The	bill	was	then	amended	to	include	an	allocation	cap	
to	urban	Elderly	developments	to	ensure	Family	developments	would	get	done.	However,	in	At‐risk,	the	
properties	already	exist	so	the	same	NIMBY	issues	are	not	present	to	sway	developers	to	pick	Elderly	
over	Family.	
	
The	intent	of	HB	3311	was	not	to	be	implemented	in	the	Preservation	or	At‐Risk	set	aside	for	the	
following	reasons:	
	

 At‐Risk	set	aside	is	NOT	subject	to	sub‐regional	pool	caps	and	thus	is	NOT	subject	to	the	Elderly	
sub‐regional	cap;	

 At‐Risk	developments	do	NOT	increase	the	number	of	new	low‐income	elderly	units	created;	
 HB	3311	does	NOT	specify	that	the	cap	is	to	be	applied	to	the	At‐Risk	Set	Aside;		
 At‐Risk	Elderly	and	At‐Risk	General	population	developments	have	equal	scoring	so	there	is	no	

extra	incentive	to	preserve	Elderly	over	Family;	and	
 By	splitting	the	limited	amount	of	funding	under	the	formula,	the	State	would	be	implementing	

the	exact	opposite	of	its	intention	of	“ensure[ing]	that	seniors	are	provided	access	to	affordable	
housing	resources.”	

	
At‐Risk	competing	against	New	Construction‐	unequal		
Having	At‐Risk	compete	against	New	Construction	does	not	work.		Since	New	Construction	applications	
in	Sub‐regions	score	on	average	2.5‐3	points	HIGHER,	it	is	unlikely	At‐risk	would	have	a	higher	score	
than	New	Construction	and	would	thus	go	unfunded.		
	
2015	Awards	and	Scoring		
Average	At‐Risk	Score	w	Award	 160	
Average	At‐Risk	Elderly	w	Award	 159	
Average	Urban	(region	3,6,9,7)	w	Award	 163	
Average	Urban	Elderly	(region	3,6,9,7)	w	Award	 161.5	
	
Furthermore,	under	Award	Methodology	in	the	QAP,	the	At‐Risk	set‐aside	is	a	higher	priority	than	the	
Sub‐regions	and	thus	should	have	priority	should	a	cap	be	implemented.		Specifically	stated	on	page	10	
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October	14,	2015	
	
Ms.	Teresa	Morales		 	 	 	 	 	 	 	
Interim	Multifamily	Director		
Texas	Department	of	Housing	and	Community	Affairs	
	
Re:	Public	Comment	for	2016	QAP	and	Rules			
	
Dear	Teresa,	
Thank	you	for	the	opportunity	to	present	recommendations	for	the	2016	draft	Qualified	Allocation	
Plan	(QAP).		Included	below	are	recommendations	on	behalf	of	National	Church	Residences.		
	
2016	Qualified	Allocation	Plan	

	
1. HTC	Allocation	Process	–	(3)	Award	Recommendation	Methodology	/	HB	3311	

Please	see	separate	letter	outlining	our	concerns	about	how	TDHCA	will	implement	this	bill.		
	

2. Opportunity	Index	–	Raise	the	Poverty	Rate	to	20%	
We	encourage	TDHCA	to	raise	the	poverty	rate	from	a	threshold	of	15%	to	20%.		This	small	
change	will	add	227	or	4.3%	(out	of	5,263)	additional	census	tracts	to	“High	Opportunity”.				
	
In	addition,	in	an	article	published	by	HUD	on	neighborhoods	and	poverty	rates	states	“that	the	
independent	impacts	of	neighborhood	poverty	rates	in	encouraging	negative	outcomes	for	
individuals	like	crime,	school	leaving,	and	duration	of	poverty	spells	appear	to	be	nil	unless	the	
neighborhood	exceeds	about	20	percent	poverty”	
http://www.huduser.gov/portal/periodicals/em/winter11/highlight2.html	
	
Not	only	will	several	very	worthwhile	communities	benefit	from	this	change,	TDHCA	can	
further	enhance	their	goals	of	awarding	projects	considered	high	opportunity	in	high	
performing	schools	for	the	following	reasons:	
 This	would	allow	a	larger	group	of	census	tracts	to	be	able	to	score	on	high	opportunity	

thus	promoting	further	de‐concentration	of	awards;	
 This	would	better	allow	projects	in	very	desirable	and	high‐income	communities	with	

highly	rated	schools	to	be	more	competitive;		
 Projects	would	still	be	required	to	be	in	the	1st	or	2nd	Income	Census	tract	in	Urban	areas	

–	areas	already	considered	“high	opportunity”;	
 Would	allow	more	desirable	sites	that	are	closer	to	services	and	town	centers	in	rural	

areas	to	be	more	competitive	;	
 This	change	helps	alleviate	the	issue	that	Residents	living	in	preservation	properties	are	

part	of	the	poverty	rate,	and	making	their	own	communities	uncompetitive.		
	

3. Aging	in	Place	
We	are	very	pleased	that	staff	recognizes	the	importance	of	services	at	senior	properties.		
However,	as	I	spoke	at	the	Board	meeting	on	9/11/2015,	requiring	100%	of	the	units	to	be	
mobility	accessible	is	unnecessary	and	does	not	support	the	target	population.		Seniors	prefer	
to	live	in	a	standard	unit	and	find	a	100%	mobility	campus	stigmatizing	and	institutional.			To	
effectively	implement	TDHCA’s	goals	of	Aging	in	Place,	we	recommend	the	following:	
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(A) In	addition	to	meeting	all	of	the	accessibility	and	design	standards	under	Section	504	of	
the	Rehabilitation	Act	and	the	2010	ADA	Standards	(with	the	exceptions	listed	in	
“Nondiscrimination	on	the	Basis	of	Disability	in	Federally	Assisted	Programs	and	
Activities”),	the	Applicant	will	include	(1	point):	

a. “Walk‐in”	showers	of	at	least	30”	x	60”	in	at	least	50%	of	all	residential	bathrooms;		
b. Chair	height	(17	–	19”)	toilets	in	all	bathrooms;		
c. A	continuous	handrail	on	at	least	one	side	of	all	interior	corridors	in	excess	of	five	

feet	in	length;	and	
d. 100%	of	units	include	blocking	in	showers/tubs	to	allow	for	grab	bars	at	a	later	

date	to	adapt	the	unit	if	needed/requested	in	the	future.		
(B) The	property	will	employ	a	full‐time	resident	services	coordinator	on	site	for	the	duration	

of	the	Compliance	Period.		If	elected	under	this	subparagraph,	points	for	service	
coordinator	cannot	be	elected	under	subsection	(c)(3)	of	this	section	(related	to	Tenant	
Services).		For	purposes	of	this	provision,	full‐time	is	defined	as	follows	(2	points):	
i. A	minimum	of	16	hours	per	week	for	Developments	of	80	units	or	less;	or	
ii. A	minimum	of	32	hours	per	week	for	Developments		of		81	+units.		

	
4. Aging	in	Place	–	Point	Parity	

Again,	we	are	thrilled	that	TDHCA	recognizes	that	housing	seniors	requires	different	services	
and	amenities	than	general	population	projects.		Under	the	current	QAP,	Aging	In	Place	is	3	
points	while	Educational	Excellence	is	5	points.		As	a	result,	there	is	not	point	parity	for	Elderly	
developments	as	required	under	HB	3311.		In	order	to	comply	with	HB	3311	and	encourage	
saving	precious	high	performing	school	sites	for	family	projects,	we	ask	that	these	two	
categories	remain	equal	in	scoring.		
	

5. Aging	in	Place	for	Supportive	Housing	for	Households	without	Children		
We	recommend	that	Supportive	Housing	comprised	of	100%	1	bedroom	and	efficiency	units	
serving	single	adults	or	households	without	children	be	allowed	to	score	under	Aging	in	Place	in	
lieu	of	Educational	Excellence.		Single	adults/Households	without	children	do	not	house	school‐
age	children	and	schools	are	not	a	resource	for	this	very	vulnerable	population.	
	
At	National	Church	Residences,	we	either	own	and/or	manage	approximately	700	units	of	
Supportive	Housing	specifically	with	an	emphasis	on	homeless,	at‐risk	and	disabled	individuals	
living	single.		Our	average	age	is	51	and	76%	of	our	residents	have	a	disability.	Incentivizing		
Supportive	Housing	for	single	adults	to	be	coupled	with	services	and	accessible	design	features	
would	be	a	tremendous	resource	in	serving	this	vulnerable	population.	
	
Recommended	language:	
(8)	Aging	in	Place.	(§2306.6725(d)(2)	An	Application	for	an	Elderly	Development	and	Supportive	
Housing	that	serves	households	without	children	(100%	1	bedroom	and/or	studios)	may	qualify	to	
receive	up	to	three	(3)	points	under	this	paragraph	only	if	no	points	are	elected	under	subsection	
(c)(5)	of	this	section	(related	to	Educational	Excellence).	
	
**Note	–Per	Housing	Authority	administration,	a	1	bedroom	serves	up	to	2	adults	of	the	same	
generation.		A	2	person	household	with	1	adult	and	1	child	under	age	18	would	require	a	2	
bedroom	unit.		
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6. Criteria promoting the efficient use of limited resources and applicant accountability / Cost	of	
Development	per	Square	Foot.		
	
A. TDHCA	recognizes	that	high	cost	developments	including	Elderly	Developments	with	

elevators	are	more	costly	for	new	construction.		Extra	expenses	that	are	categorized	as	
High	Cost	in	new	construction	also	raise	costs	in	Preservation	developments	and	thus,	
need	to	be	recognized	as	high	cost	developments.			In	order	to	appropriately	make	critical	
repairs	for	an	elevator	building,	update	and	improve	ADA	compliance,		include	design	
features	for	Aging	In	Place,	improve	green	and	sustainable	features	among	other	repairs,	
$/SF	must	be	increased,	particularly	since	this	includes	acquisition	costs.		This	is	especially	
critical	for	Elderly	properties	where	100%	of	the	units	are	small	and	the	$/SF	is	based	only	
on	rentable	area.		We	propose	the	following	language:	

	
(e)(E)(ii)	Applications	proposing	Adaptive	Reuse	or	Rehabilitation:		
Twelve	(12)	points	for	Applications	which	include	Hard	Costs	plus	acquisition	costs	included	
in	Eligible	Basis	that	are	less	than	$130	per	square	foot,		if	the	development	is	considered	a	
High		Cost	Development	or	located	in	an	Urban	Area,	and	that	qualify	for	5	or	7	points	under	
subsection	(c)(4)	of	this	section,	related	to	Opportunity	Index;	or	

	
B. $/SF	limitations	have	not	increased	since	2013.		While	we	understand	TDHCA’s	desire	to	

award	credits	to	the	maximum	number	of	developments,	construction	and	labor	costs	have	
rapidly	inflated	8‐12%	annually	during	this	time	period.		The	$/SF	limitation	unfairly	hurts	
Elderly	and	Supportive	Housing	serving	single	individuals	(100%	studios	and	1	br	units)	
because	the	bulk	of	costs	are	in	the	kitchen	and	bathrooms	so	these	costs	cannot	be	spread	
over	larger	size	units	as	in	family	developments.		Projects	serving	these	vulnerable	
individuals	are	limited	to	$50,000‐$65,000	a	unit	for	an	elevator	building	or	$100/sf	
(including	extra	50	feet	per	unit	for	S.H.).		This	is	especially	unrealistic	for	an	elevator	
building	in	urban	areas	like	Austin.		
	
In	addition,	this	incentive	encourages	lessor	quality	materials	along	with	forgoing	green	
and	sustainability	standards.		These	lower	quality	materials	also	result	in	higher	
maintenance	and	utility	costs	which	ultimately	get	passed	to	residents	in	the	form	of	rental	
increases.		We	request	TDHCA	increase	all	$/SF	limitations	by	15%	to	account	for	actual	
hard	cost	increases	and	inflation	since	2013.	
	

7. Underserved	Area	(F)	
	
We	appreciate	the	addition	of	recognizing	the	importance	of	new	job	opportunities.		However,	
a	significant	amount	of	job	growth	in	higher	wage	jobs	occur	in	leased	office	space	and	not	a	
“constructed	new	facility”.		We	recommend	adding	in	a	company	that	has	leased	new	and/or	
additional	office	space	to	account	for	this	white	collar	and	high	wage	job	growth.			
	
	
Recommended	language:	
(E)Within	5	miles	of	a	new	business	that	in	the	past	two	years	has	constructed	a	new	facility	or	
leased	new	(and	or	additional)	office	space	and	undergone	initial	hiring	of	its	workforce…	
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8. Sponsor	Characteristics	–	Previous	Participation	Compliance	History		
National	Church	Residences	does	not	support	the	addition	of	1	point	for	Category	1	under	
Pervious	Participation	Compliance	History.		There	are	numerous	instances	when	a	non‐
compliance	issue	cannot	be	cleared	because	the	remedy	is	completely	out	of	the	Owner’s	
hands.		In	addition,	corrective	actions	are	beholden	to	TDHCA’s	response	time,	which	in	our	
experience,	has	taken	several	months.		These	citings	do	not	translate	into	poor	owners	and	
managers	and	many	quality	developers	and	owners	are	being	unfairly	penalized	by	not	being	
able	to	capture	this	additional	point.			
	

9. Opportunity	Index‐	Rural	
We	are	pleased	that	TDHCA	recognizes	the	need	to	couple	Elderly	Developments	with	services	
in	lieu	of	schools.			Below	is	guidance	on	what	we	recommend	for	“access	to	services	specific	to	
a	senior	population”:	
 Free	or	donation	based	hot	meal	service	for	a	minimum	of	once	daily	5	days	a	week	(either	

delivered	on	site	or	offered	off‐site);	
 Access	to	primary	health	care	including	partnerships	for	on‐site	services,	urgent	care	clinics	

that	accepts	Medicaid/Medicare,	Primary	care	doctors	offices	that	accept	Medicaid/	
Medicare,	ERs	and	Hospitals;	or	

 Other	senior	appropriate	services	as	evidenced	by	the	applicant.	
	
2016	Underwriting	Rules	
	

10. Mandatory	Development	Amenities		
	
We	recommend	that	central	air	not	be	required	for	acquisition/rehabilitation	properties	for	
all	one‐bedroom	and	efficiency	units	that	do	not	currently	have	this	feature	and	operate	
with	PTACs		for	the	following	reasons:	
	

 A	PTAC	unit	is	sufficient	to	adequately	and	comfortably	heat	/	cool	and	can	be	
adapted	successfully	for	both	efficiency	and	one‐bedroom	units.		

 The	cost	to	replace	a	PTAC	system	with	central	air	is	cost	prohibitive	in	an	existing	
project.	For	example,	on	National	Church	Residences’	Prairie	Village	in	El	Campo,	
Texas	(a	38‐unit	acq/rehab),	the	cost	to	replace	the	existing	PTACs	with	high	
efficiency	PTACs	would	have	been	$85,000	versus	installing	central	air	at	$290,000.	
The	project	could	have	saved	$163,685	($4,307/unit)	by	using	high	efficiency	
PTACs.	These	funds	could	have	been	spent	more	effectively	and	had	greater	impact	
elsewhere.	

 The	QAP’s	$/SF	point	advantage	that	restricts	the	amount	of	hard	costs	makes	it	
difficult	to	add	this	cost	into	the	budget	while	remaining	competitive.		Adding	this	
cost	will	require	eliminating	other	critical	scope.	

 PTACs	are	much	less	expensive	as	it	relates	to	long‐term	maintenance	costs.	A	non‐
certified	technician	can	maintain	a	PTAC,	while	split	system	maintenance	requires	a	
certified	technician,	further	increasing	the	operating	expenses	of	the	project.		
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Proposed	Language:	
	
(L)All	Units	must	have	central	heating	and	air‐conditioning	(Packaged	Terminal	Air	
Conditioners	meet	this	requirement	for	SRO,	Efficiency	Units	AND	Rehabilitation	developments	
consisting	of	efficiency	and	one	bedroom	units	that	currently	have	PTACs	only);	
	
Note:	We	recommend	a	PTAC	with	an	EER	11.5	rating.		
	

11. Undesirable	Neighborhood	Characteristics	–	Schools	
Please	remove	from	threshold	the	requirement	that	elementary,	middle	and	high	schools	
must	achieve	the	Met	Standard	rating	of	the	Texas	Education	Agency.			This	additional	
barrier	ensures	that	no	new	quality	affordable	housing	is	constructed	in	gentrifying	urban	
areas.	Furthermore,	this	rule	does	not	take	into	account	Supportive	Housing	developments	
for	individuals	(100%	studio	and	1	bedroom)	that	only	lease	to	adults,	who	have	no	need	or	
use	for	a	higher	performing	school.		At	the	very	least,	the	Elderly	exclusion	should	be	for	
ALL	Elderly	Developments,	not	just	“limitation”	as	all	Elderly	Developments	are	designed	
and	intend	to	serve	Elderly	who	do	not	use	primary	schools.		
	

12. Mandatory	Community	Services	and	Other	Assets.	
We	recommend	amending	item	(X),	On‐site	Service	Coordinator	under	Tenant	Supportive	
Services	to	be	consistent	with	the	Aging‐in‐Place	language	so	that	smaller	developments	can	
effectively	implement	this	expensive,	yet	extremely	important	service.	
	
We	recommend	TDHCA	amend	item	(X)	“a	full‐time	resident	services	coordinator	with	a	
dedicated	office	space	at	the	development”	to:	
		

 (X)	An	on‐site	resident	services	coordinator	at	the	development	that	works	a	minimum	
of	16	hours	per	week	for	developments	of	80	units	or	less	and	a	minimum	of	32	hours	
for	developments	81	units	or	more.		
	

13. Neighborhood	Scout		
Please	remove	the	use	of	Neighborhood	Scout	as	a	crime	index.	This	tool	does	not	
accurately	portray	crime	and	safety	in	neighborhoods.		As	a	result,	excellent	and	desirable	
sites	will	be	eliminated.		TDHCA	ended	the	requirement	to	use	this	website	after	noting	
problems	with	the	site’s	data	collection	prior	to	the	2015	QAP.		Recommended	language:	

(ii)		The	Development	Site	is	located	in	a	census	tract	or	within	1000	feet	of	a	census	tract	in	an	
Urban	Area	and	 the	rate	of	Part	 I	violent	crimes	 for	 the	police	beat	as	reported	by	 the	 local	
police	 department	 is	 greater	 than	 18	 per	 1,000	 persons	 (annually)	 or	 as	 reported	 on	
neighborhoodscout.com.	
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ENHANCING COMMUNITIES 
THROUGHOUT TEXAS 

October 15, 2015 
 
 
Mr. Tim Irvine 
Ms. Marni Holloway 
Texas Department of Housing and Community Affairs 
Attention: Multifamily Finance 
221 E. 11th  Street 
Austin, Texas 78701 
 
Dear Tim and Marni: 
 
The Texas Association of Community Development Corporations appreciates the 
opportunity to address some of our members’ concerns regarding the 2016 Draft 
Rules.   We are especially appreciative of the Department’s availability to our 
organization and willingness to work with us and all other stakeholders. 
 
Multi-Family Rules: 
10.901 Application Fee: TACDC members are opposed of changing the language 
regarding the Application Fee for nonprofit organizations from “will receive a 
discount of 10% ” to “may be eligible to receive a discount of 10%”.  We feel the 
language should remain as previously stated in the rules to provide a small, but 
meaningful incentive to nonprofit developers. 
 
10.101 Site and Development Requirements and Restrictions- Use of 
Neighborhoodscout.com 
TACDC members are uncomfortable with the agency’s requirement to use 
neighborhoodscout.com to determine crime rate and statistics within the same 
census tract or within 1,000 feet of the proposed development site.   
 
Our concerns are twofold:  First as proprietary software, we are unsure how the 
website owners collect, analyze, and report data across a city.  Second, a few of our 
members have tried to replicate and reconcile the data reported in 
neighborhoodscout.com with publically available data from their police department 
and they were unable to do so.  In some instances, the rates of violent crime have 
been misreported to a large degree and in other cases when comparing crime rates 
across different neighborhoods, neighborhoodscout will report that one 
neighborhood has more violent crime compared to another when the police data 
says just the opposite.  TACDC members suggest the agency not rely on this 
website for purposes of TDHCA’s multifamily programs.  
 
10.101 Undesirable Neighborhood Characteristics – Schools 
TACDC members support National Church Residences request to remove from 
threshold the requirement that elementary, middle and high schools must achieve 
the Met Standard rating of the Texas Education Agency.   This additional barrier 
ensures that no new quality affordable housing is constructed in gentrifying urban 
areas. Furthermore, this shortsighted rule does not take into account Supportive 
Housing developments for individuals (100% studio and 1 bedroom) that only lease 
to adults, who have no need or use for a higher performing school.  At the very 
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least, the Elderly exclusion should be for ALL Elderly Developments, not just 
“limitation” as all Elderly Developments are designed and intend to serve Elderly 
who do not use primary schools.   
 
Qualified Allocation Plan: 
11.9 Aging in Place. (§2306.6725(d)(2), TACDC members are pleased to see the 
inclusion of points for hiring an onsite service coordinator.  However, our members 
have a concern that the effectiveness of the service coordinator will be diminished if 
the person is part of the property management team.  TACDC members request 
clarification that the person is a dedicated service coordinator and is not part of the 
property management team to help ensure the effectiveness of the service 
coordinator. 
 
11.9 Concerted Revitalization Plan: TACDC supports the comments of Houston 
LISC regarding this section and generally concurs in the proposed revisions to 
Subsection (i) (I-III).  These dictate that the concerted revitalization plan must have 
been adopted by the municipality or county in which the site is located, that the 
problems identified in the plan be identified via a public process, and what problems 
and elements generally should be considered in the plan. 
 
Like Houston LISC, TACDC does not support the requirements of Subsection (i) 
(IV) that the funding for implementation of the plan be such that the problems 
identified in the plan be solved prior to the Development being placed in service.  
As proposed, this requirement would mean that investment in affordable housing 
would come very near the end of the revitalization process and not before.  While 
we would concur that investment in affordable housing should not necessarily occur 
at the beginning of the revitalization process moving it to the end (1) negates the 
positive impact affordable housing development can have on an area that is on a 
positive revitalization trajectory and (2) may make impractical the purchase of the 
land for an affordable housing development project due to rising land costs in an 
area that is at the end of its redevelopment cycle. 
 
We believe the language used in the most recent QAP (2015) is more appropriate.  
This language dictates that “the community revitalization plan must already be in 
place” and that “funding and activity under the plan has already commenced”. 
 
We would therefore propose that Subsection (IV) be revised to read as follows: 
 
(IV) The adopted plan must have sufficient, documented and committed funding, to 
the extent allowed by law or ordinance, to accomplish its purposes on its established 
timeline.  This funding must have been flowing in accordance with the plan, such 
that the problems identified within the plan can reasonably be expected to be 
mitigated within a period of time commensurate with the plan’s timeline prior to or 
after the Development has been placed in service. 
 
Asset Management Rules: 
Similarly to our concerns under 11.9(b)(2) regarding Sponsor Characteristics, 
TACDC members are concerned that 10.406(d) under the Asset Management Rules 
may encourage the removal of participating nonprofit organizations from the 
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development ownership structure without cause and beyond the legislative intent of 
HB3567 regarding changes to the Right of First Refusal when selling properties.  
We encourage staff to look at additional safeguards to protect the ownership interest 
of nonprofits materially participating in joint ownership agreements. 
 
Thank you for considering our concerns with the 2015 Draft Rules and our members 
will work with staff during the public comment period to suggest improvements to 
the final rules. 
 
Best regards, 
 
 
Matt Hull 
Executive Director 
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BOARD ACTION REQUEST 
MULTIFAMILY FINANCE DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action to adopt the 2016 Multifamily Programs Procedures 
Manual 

 
RECOMMENDED ACTION 

 
WHEREAS, the rules relating to multifamily program funding are 
contained in the Administration Rules, Uniform Multifamily Rules, 
Housing Tax Credit Qualified Allocation Plan, and Multifamily Housing 
Revenue Bond Rules; 

 
WHEREAS, the Department has created the Multifamily Programs 
Procedures Manual as a resource guide for applicants; and 
 
WHEREAS, pursuant to Texas Government Code, §2306.67022 the 
Board shall adopt a manual to provide information regarding the 
administration of and eligibility for participation in the housing tax credit 
program; 
 
NOW, therefore, it is hereby,  
 
RESOLVED, the 2016 Multifamily Programs Procedures Manual is hereby 
approved and the publication of the Manual on the Department’s website 
shall occur no later than the date the adoption of the Uniform Multifamily 
Rules and Housing Tax Credit Qualified Allocation Plan are filed for 
publication in the Texas Register and  
 
FURTHER RESOLVED, the Executive Director and his designees be and 
each of them hereby are authorized, empowered, and directed, for and on 
behalf of the Department to make such non-substantive technical 
corrections as they may deem necessary to effectuate the foregoing, to 
complete the remaining portions of the manual which will provide additional 
guidance based on the final approved rules, and amend from time to time as 
it deems necessary to provide guidance on the filing of multifamily related 
documents. 
 
 

BACKGROUND 
 

As part of the annual rule-making process for multifamily-related funding, the Multifamily Finance 
Division creates a Multifamily Programs Procedures Manual.  The purpose of the manual is to 
provide guidance on the filing of a multifamily application and other multifamily program-related 
documents.  Staff creates this manual as a resource guide which includes references to the rules and 



Page 2 of 2 
 

examples of acceptable documentation or development plans based on the program rules and 
requirements. The Board’s action in approving the adoption of this manual allows staff the flexibility 
to provide more detailed instructions and amend it as necessary in order to implement the 
Department’s multifamily program rules effectively once such rules have been adopted and 
approved by the Governor.  Staff notes that the manual contains the main headings of various 
categories and/or tabs that will mirror the application and upon adoption of the rules, approval of 
the Governor, and the finalization of the application staff will finalize this manual with instructions, 
guidance and references to the rules.  Additionally, from time to time staff may update the manual 
based on additional information that may become available or to correct inconsistencies or to clarify 
information contained therein. 
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IInnttrroodduuccttiioonn  ttoo  tthhee  22001166  
MMuullttiiffaammiillyy  AApppplliiccaattiioonn  
Programs 

All multifamily funding programs are subject to the Multifamily Finance umbrella. The 
multifamily components of the HOME, Neighborhood Stabilization Program (NSP), and Housing Trust 
Fund (HTF) are administered by Multifamily Finance Division staff. All Single-Family financing for the 
HOME, NSP, and HTF programs are administered by their respective divisions and are not covered in 
this manual. The programs administered by the Multifamily Finance Division currently include: 

 
 9% Housing Tax Credits 
 4% Housing Tax Credits 
 Tax Exempt Bonds 
 Multifamily HOME/TCAP 
 Multifamily NSP 
 Multifamily HTF (may include National HTF) 

 
Consistent with the Department’s organization and the Uniform Multifamily Rules and Qualified 

Allocation Plan, staff has updated the Uniform Application in order to simplify the application process for 
applicants. 

General Organization of the Application 

The 2016 Application has fully integrated each of the Multifamily Programs into one coherent 
application and is divided into seven (7) parts listed below, each of which will be briefly explained in this 
section, and fully explained later in this Manual. 
 

 Administrative 
 Development Site 
 Development Activities 
 Finance 
 Organization 
 Third Party 
 Community Input 

 
The Administrative section of the Application collects the most basic information about the 

proposed Development and the Applicant contact information. The purpose of the administrative section 
is to identify the program(s) to which the Application is submitted and includes the Applicant and 
Developer Certifications.  
 
 The Development Site section of the Application includes all of the information related to the 
physical location of the proposed Development site, such as the development address, census tract 
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number and flood zone designation, as well as information about the schools and elected officials in the 
community.  
  

The Development Activities section of the Application includes all of the information about 
what activity is being proposed, from what is being built to the services provided to the tenants. This 
section includes the architectural drawings and information regarding existing structures on the 
development site. 
 
 The Finance section of the Application includes all of the sources of financing, the development 
cost schedule, annual operating expenses, and the rent schedule.  
 
 The Organization section of the Application includes information about the Applicant, 
Developer, and Nonprofit entities involved with the Application, along with all of their owners, managers, 
and board members. It includes the organizational charts and evidence of experience as well as credit 
limit documentation. 
 
 The Third Party section briefly identifies the entities used for the Environmental Site 
Assessment, Market Study, and Property Condition Assessment, as well as any other required reports. 
 

The Community Input section may include Local Government Support in the form of a 
resolution(s), State Representative letters, and any Input from Community Organization letters and 
supporting documentation.  
 
 
 Of particular interest is the fact that the application, with respect to the competitive 9% housing 
tax credit program, is not separated into sections based on eligibility and selection criteria. Instead, items 
that affect an application’s score are found throughout the application. For instance, scoring criteria that 
are site-specific, such as Underserved Areas, are located in the Development Site portion of the 
application, while other scoring criteria, such as the Commitment of Funding from a Local Political 
Subdivision, are found in the Finance section. 

Using this Manual 

The purpose of this manual is to provide a brief description of each tab in the application and 
guidance as to the Department’s submission requirements and what is acceptable supporting 
documentation. While the Department expects that this guide may not contemplate all unforeseen 
situations, we hope that the information will provide an adequate foundation upon which you may build 
your understanding of this program. This manual may in certain instances provide examples of 
documentation that could be submitted to comply with a particular rule or requirement. In some instances 
the rule may allow for alternative documentation not specifically contemplated herein, and in such 
instances staff will review such documentation for compliance with the applicable rule. 

 
The Department always stands ready to assist you in understanding the tax credit program and 

other sources of multifamily financing offered by the Department and the means by which an application 
is to be presented. The Department will offer direct assistance to any individual that requires this service 
in the preparation of the multifamily application. However, the Department will not take the responsibility 
of completing the application package for you. The Department looks forward to your continuing interest 
in the Multifamily Finance programs and in the creation of safe and high quality affordable housing for 
Texans. 
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IInnssttrruuccttiioonnss  ffoorr  CCoommpplleettiinngg  tthhee  
EElleeccttrroonniicc  AApppplliiccaattiioonn  
 

What you will learn in this section: 

 How to download the Electronic Application Materials 
 How to convert the Excel Application to PDF 
 How to set Bookmarks 
 
All Applicants are required to use the 2016 Uniform Application, and/or any supplemental files 

provided by TDHCA located at the following link: (http://www.tdhca.state.tx.us/multifamily/apply-for-
funds.htm). 

 
1. To download any of the electronic Application files, right-click on the link at the website 

provided above, select “Save Target As” and choose the storage location on your computer. 
The Excel file should be named in the following format -- <Application #_Development 
Name>.xls (e.g. 16001_Austin_Crossing.xls). If an Application number has not been 
previously assigned then the file should be named as follows -- <Development Name>.xls 
(e.g. Austin_Crossing.xls). 
 

2. Please do not transfer tabs from one Excel file to another, even if it is for the same 
Application. If you plan to submit more than one Application, please make additional copies 
of the 2016 Uniform Application file after completing portions of the Application that are 
common to all of your Applications and before completing any portions that are not common 
to all of your Applications.  
 

3. Any cell that is highlighted yellow is available to be manipulated by the applicant. All other 
cells (unless specifically stated) are for Department use only, have been pre-formatted to 
automatically calculate information provided, and are locked. Applicants may view any 
formulas within the cells. Applicants may not add additional columns or rows to the 
spreadsheets, unless otherwise stated.  
 

4. All questions are intended to elicit a response, so please do not leave out any requested 
information. If references are made by the Applicant to external spreadsheets those references 
must be removed prior to submission to TDHCA as this may hamper the proper functioning 
of internal evaluation tools and make pertinent information unavailable to TDHCA. 
 

5. This electronic Application has been designed so that many of the calculations regarding 
development cost, eligible basis, and eligible point items will automatically compute once 
enough information has been entered. If you see a “#VALUE” or “DIV/0” in a cell these 
values should disappear upon data entry in other tabs.  
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Tip – Complete the Development Narrative and the Rent Schedule in the Development 
Activities and Finance Parts of the Application first to take full advantage of the 
automated calculations. 
 

6. Be sure to save the file as you fill it out! 
 

If you have difficulty downloading files from the website, contact Jason Burr at (512) 475-3986, or 
Jason.burr@tdhca.state.tx.us.  

Instructions for Converting the Excel file to PDF 

Once the Excel Application file is complete and you are ready to convert the file to PDF, follow 
these instructions.  
 

Tip- Be sure to check all of the Page Breaks in the Excel files before you convert to PDF. 
 
Excel 2007 Users: 

Click the Microsoft Office Button , point to the arrow next to Save As, and then click PDF 
or XPS. 

 
1. In the File Name list, type or select a name for the workbook. 

 
2. In the Save as type list, click PDF. 

 
3. If you want to open the file immediately after saving it, select the Open file after publishing 

check box. This check box is available only if you have a PDF reader installed on your 
computer. 
 

4. Next to Optimize for, do one of the following, depending on whether file size or print quality 
is more important to you:  
 If the workbook requires high print quality, click Standard (publishing online and 

printing). 
 If the print quality is less important than file size, click Minimum size (publishing 

online). 
 

5. Click Options. Under Publish What select Entire Workbook and click OK. 
 

6. Click Publish. 
 

Excel 1997-2003 Users: 
1. With the Excel file open go to the Adobe PDF drop-down box from the task bar (if using 

Excel 2007 click on “Acrobat” tab in the task bar) 
 

2. Select “Convert to Adobe PDF” from the drop-down list (Excel 2007- select “Create PDF”) 
 

3. The Adobe PDFMaker box will appear. One the left hand side of the box all of the sheets 
within the Excel file will be listed and you will be prompted to select the sheets you would 
like to covert to PDF. Once the sheets you want to convert are selected click on the “Add 
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Sheets” button to move those sheets over to the right-handed side of the Adobe PDFMaker 
box, this will list the sheets selected to be converted to PDF. 
 

4. Once all sheets you have selected appear on the right-hand side under “Sheets in PDF” click 
on the “Convert to PDF” button.  
 

5. You will be prompted to create a name and save the PDF file. The PDF file should be named 
in the following format -- <Application #_Development Name>.pdf (e.g. 
16001_Austin_Crossing.pdf). If an Application number has not been previously assigned 
then the file should be named as follows --<Development Name>.pdf (e.g. 
Austin_Crossing.pdf) 
 

6. A pop-up box will appear that asks “Do you want to proceed without creating tags?” Click 
Yes. 
 

Remember that there are forms that require a signature. Once you have executed all required 
documents scan them and re-insert the scanned forms back into the order required. The Application 
submitted should be the electronic copy created from the Excel file, not a scanned copy of the Excel or 
PDF file. Scanned copies of the Application are difficult to read, and slow down the process for staff and 
applicants. 

Creating Bookmarks 

Once the file has been converted to PDF and all executed forms have been re-inserted into their 
appropriate location within the file, you will need to create Bookmarks. Bookmarks may or may not have 
already been created as part of the conversion process. You will need to designate or re-set the locations. 
To correctly set the Bookmark locations you must have the PDF file open in Adobe Acrobat. Click on the 
Bookmark icon located on the left-hand side of the Adobe Acrobat screen, or go to the task bar and select 
these options in the following order: View → Navigation Panels → Bookmarks. 

 
If a Bookmark has already been created for each tab within the Excel file, simply re-set the 

bookmarks to the correct locations. To re-set the location for the Bookmarks, go to the first page of each 
separately labeled form/exhibit. You will then right-click on the corresponding Bookmark for the 
form/exhibit you are currently viewing. Select Set Destination and a pop-up box will appear asking you 
the following: "Are you sure you want to set the destination of the selected bookmark to the current 
location?" Select Yes. 

 
If Bookmarks were not already created within the Excel file, then you will need to create these 

Bookmarks. Go to Document → Add Bookmark. Right-click on the first Bookmark and re-name it for 
the appropriate form or exhibit. You will then need to set the location of the Bookmark by going to the 
first page of each form or exhibit, right click on the corresponding Bookmark and select Set Destination. 
A pop-up box will appear asking you the following: "Are you sure you want to set the destination of the 
selected bookmark to the current location?" Select Yes. 

 
Tabs within the Excel Application workbook have been color coded to distinguish between 

“Parts” of the Application consistent with this manual. Additionally, beside each bulleted item a label 
to use for purposes of bookmarking the final PDF Application file is included in parentheses. 

 
If after conversion of the Excel file to PDF you have extra blank pages of any exhibit, you can 

delete those pages in order to limit the size of the file. To delete any extra, unnecessary pages identify the 
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page number(s) you want deleted. On the Adobe Acrobat Task Bar click on Document and select Delete 
Pages from the drop down list. A box will appear prompting you to select which page(s) you would like 
to delete. Enter the page numbers to be deleted and hit OK. 

 
The PDF formatted file must be checked for the following prior to submission: 
 All tabs and/or volumes must be correctly bookmarked 
 Files should average less than 100 kilobytes per page 
 Files must be readable with free PDF file viewers including Adobe Reader and be 

compatible with Adobe Reader 5.0 and above 
 Files should be saved so that “Fast Web View” (or page at a time downloading) is 

enabled 
 Text within the PDF file should be searchable using the “Find” command in the PDF 

viewer 
 
If you have any questions on using or experience difficulties with the Microsoft Excel based 

application, contact Multifamily Finance Division staff via email at firstname.lastname@tdhca.state.tx.us. 
In some instances a file may have small variations in bookmarks, file sizes, or readability that are not 
explicitly cited as requirements in the rule. Staff will use a reasonableness standard in determining when 
such deviations rise to the level of necessitating termination or other remedy. 
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PPrree--AApppplliiccaattiioonn  ((ffoorr  
CCoommppeettiittiivvee  HHTTCC  oonnllyy))  
What you will learn in this section: 

 Pre-Application delivery instructions 
 Pre-Application assembly instructions 
 Required Pre-Application documentation 

 

Pre-Application Delivery Instructions 

The Pre-Application will be submitted via an online form, which will be posted to the 
Department’s website on January 4, 2016.  It is anticipated that a PDF of the form will be available on the 
website prior to that date for planning purposes only. 

Competitive Application Cycle 

The Pre-Application must be received by TDHCA no later than 5:00 p.m. (Austin local time) on 
Friday, January 8, 2016. 

Pre-Application Assembly Instructions and Required Documentation 

For each Pre-Application, the Applicant will follow a link on the Department’s webpage to 
initiate submission. Once opened, the link will require the Applicant to enter the Primary Contact 
person’s email address and the name and location of the development. This information will be used to 
create a unique URL for the Applicant to use in order to return to the Pre-Application prior to submission. 
It is anticipated that a PDF of the online Pre-Application will be located on the Department’s website for 
planning purposes only (http://www.tdhca.state.tx.us/multifamily/apply-for-funds.htm). Applicants 
cannot use the PDF to submit a Pre-Application. 

 
The online Pre-Application is divided into five pages, as identified below. There are certain fields 

marked with an asterisk, which are required to be completed. The form will not allow the Applicant to 
move to the next page without completing such fields. 

 
 Page 1: Contact Information 

 This page identifies the person(s) responsible for responding to questions and 
deficiencies issued by staff, the person(s) authorized to submit Pre-Application and 
application documentation by means of electronic transmission (i.e. ServU account), and 
the contact information is used to generate the Pre-Application log. 

 Use the Next button to advance to Page 2. 
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 Page 2: Development Information 
 Enter the Development Name and Proposed Entity Name. 
 Choose the appropriate Development Type from the drop down list and, if applicable, 

the Secondary Development Type and Previous TDHCA #. 
 If Acquisition/Rehab or Rehab Only is selected, a field will appear for Initial 

construction year. 
 If Reconstruction is selected, fields will appear for Units Demolished and Units 

Reconstructed. 
 Choose the applicable Target Population from the drop down list. 
 Enter the Development’s Address, City, Zip Code, County, Region and Rural/Urban 

designation. 
 Enter the 11-digit Census Tract number; the field will not allow less than 11 digits. If 

the Development is located within multiple census tracts, additional fields will appear. If 
there are more than 5 census tracts, there will be a field on the final page of the pre-
application where a list can be attached. 

 
IMPORTANT!! Double check that the census tract number is correct, as a change in census tract 
between pre-application and full application may result in a loss of Pre-application Participation 
points! 
 

 Enter the Total LI Units, as well as the Total Market Rate (MR) Units and Total Public 
Housing (PHA) Units, if applicable. The form will calculate the Total Units. 

 Enter the Annual Housing Tax Credit Request. Note that this should not exceed the 
“Final Funding Amount” posted in the “2016 HTC Award Limits and Estimated Regional 
Allocation” as of December 1, 2015. 

 The form will calculate the Pre-App Fee Due. If payment has already been submitted to 
the Department, answer Yes to the question, and a box will appear where the Check # 
can be entered. This fee is calculated without consideration for discounts related to 
Applications with a non-profit sponsor, so the actual fee required may be less than what 
appears on this form. 

 Check the boxes for the appropriate Set-Aside Elections, if applicable. 
 Use the Next button to advance to Page 3. 

 
 Page 3: Notifications 

 Enter the U.S. Representative, State Senator, State Representative that have been notified 
and the appropriate Districts. 

 Enter the School District that has been notified. 
 Enter the Local Elected Officials that have been notified. Similar to the Census Tract 

fields, additional fields will appear as officials are entered. There are twenty-five spaces 
to enter local officials, after which a box will appear asking “More than 25 Local 
Officials?” If yes, attach additional list on the last page of the application. 

 Answer the question, “Are there Neighborhood Organizations whose boundaries contain 
the Development Site?” If yes, then a box will appear in order to list the name of the 
organization and its address. If the answer is no, then continue to the next page by 
clicking the Next button. There are twelve spaces to enter Neighborhood Organizations, 
after which, a box will appear asking “More than 12 Neighborhood Organizations?” If 
yes, attach additional list on the last page of the application. 

 Use the Next button to advance to Page 4. 
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 Page 4: Self Score 
 Select points for each scoring item from the yellow drop-down boxes. Subtotals and the 

total self-score will auto-populate. Note that the score cannot change by more than 6 
points between pre-application and full application in order to qualify for pre-
application participation points. 

 The Government Support, Quantifiable Community Participation, Community Support 
from State Representative, Input from Community Organizations, and Concerted 
Revitalization Plan sections are not available for applicants to Self Score. These scoring 
items will also not be included in the calculation to determine eligibility for pre-
application participation points in the full Application. 

 
Note: There is a point adjustment field prior to the Final Self Score. This can be used to adjust a self score 
based on a Staff Determination. For example, a scattered site development may have an Opportunity 
Index score calculated to be six points, which is not an option on the drop-down menu for that scoring 
item. In this case, an Applicant may need to adjust the final self score. Enter negative numbers to reduce 
the score. This field is not intended for manipulation of the self score in order to increase chances of 
being eligible for Pre-Application Participation points, and Applicants entering information in this field 
should also upload their Staff Determination or request for such determination under the “Other Pertinent 
Information” section below. 
 

 Use the Next button to advance to Page 5. 
 
 Page 5: Attachments and Certifications: 

 Before attaching any documentation, read the certifications. NEW! The Electronic Filing 
Agreement certification has been added to this section for 2016.  No hard copies of 
signed certifications are required, but by clicking “Submit Pre-Application” Applicants 
are certifying to an understanding of the program requirements and the accuracy of the 
submission. 
 Attach Site Control Documentation. By attaching the document, the Applicant 

is certifying that the site control conforms to all applicable rules. This file cannot 
be larger than 7 MG. 

 Attach a Census Tract Map. The census tract Map will be verified against the 
census tract entered on the Development Information Page. Again – be sure to 
double check your census tract number! This file cannot be larger than 5 MG. 

 Other Pertinent Information: For prospective developments that don’t fit 
neatly within the application, there is an attachment field that can be used to 
provide further information. For example, this field could be used if an 
Application has more than 5 census tracts, more than 25 local officials that were 
notified of the Pre-Application, or a Staff Determination regarding a scattered 
site development. The vast majority of applications will not need to attach 
anything in this field. This file cannot be larger than 5 MG 

 Before entering the Captcha (the picture that ensures a user is not a spambot), it is highly 
recommended that the Applicant use the Back buttons to review the entire Pre-
Application before submission. If the Captcha is completed and then the Back button is 
used, the Applicant will be required to complete the Captcha again. 

 Once the Applicant is satisfied with the Pre-Application, read the final certification, 
complete the Captcha and hit the Submit Pre-Application button. 

 
Once the Pre-Application is submitted, the browser will display a confirmation page with the Pre-

Application number.  The Applicant will also receive an email confirmation which will include a 
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complete copy of the Pre-Application submission, including hyperlinks to the files attached by the 
Applicant.  In the event that an error is identified after submission (including a file that cannot be opened 
from the hyperlink), the Applicant should use the Edit Submission link to go back to the pre-application 
and make the necessary corrections.  The ability to edit submissions will be disabled at 5:00pm 
(Austin local time) on Friday, January 8, 2016. 
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Application 

What you will learn in this section: 

 Application delivery instructions 
 Application assembly instructions 
 How to fill out the electronic Application file 
 Required Application exhibits 

 
NOTE: 4% Tax Credit Applications for Bond Financed Developments can be submitted throughout the 
year. Submission of these Applications is based on the Bond Review Board Priority designation and the 
75-day deadlines posted on the Departments website at the following link:  
http://www.tdhca.state.tx.us/multifamily/htc/index.htm. 

Application Delivery Instructions  

Deliver To:  Multifamily Finance Division 
(overnights)  Texas Department of Housing and Community Affairs 

221 East 11th Street  
Austin, Texas 78701 

    
Regular Mail:  P.O. Box 13941 

  Austin, Texas 78711 
 
 Please note that the Applicant is solely responsible for proper delivery of the Application. Late 
deliveries will not be accepted.  

Competitive Application Cycle 

The Application and fee payment must be received by TDHCA no later than 5:00 p.m. (Austin 
local time) on Tuesday, March 1, 2016. On March 1, 2016, the Department will accept walk-in delivery 
of the application fee payment only; the Application must be uploaded to Department’s ServU system by 
5:00 p.m. (Austin local time).All required supplemental reports must be submitted simultaneously 
with the application (unless otherwise noted).  The online Application will be disabled at 5:00 p.m.   

 
Mailed or courier payments must be received by TDHCA on or before 5:00 p.m. (Austin local 

time) Tuesday, March 1,2016. TDHCA shall not be responsible for any delivery failure on the part of the 
Applicant. If the Applicant chooses to use a postal or courier service to deliver the payment to TDHCA 
and such service fails to deliver the Application by the deadline, then the Application will be considered 
untimely and will not be accepted. Likewise, the Department shall not be responsible for internet 
connectivity problems on the part of the Applicant. 

 
Applicants are advised to take any steps necessary to ensure timely delivery of all application 

materials. Applicants should not expect to have the opportunity to complete the application materials at 
TDHCA offices on the final day of the submission period.  
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Application Assembly Instructions 

For each Application the Applicant must ensure execution of all necessary forms and supporting 
documentation, and place them in the appropriate order according to this manual. The submitted 
Application should be the electronic copy created from the Excel file, not a scanned copy of the Excel or 
PDF file. Scanned copies of the Application are difficult to read, and slow down the process for staff and 
applicants. 

All Application materials must be submitted via the Department’s secure web transfer server.  
The Applicant must physically deliver the following: 
 

3. Completed hard copy of the 2016 Payment Receipt. Attach check for the correct Application 
Fee made out to “Texas Department of Housing and Community Affairs”; and  

4. Completed and fully executed 2016 Electronic Application Filing Agreement (ONLY 
REQUIRED IF NOT SUBMITTED AT PRE-APPLICATION).   

5. Payment – the fee for competitive Housing Tax Credit Applications is $30 per unit as 
represented in the Application. If a pre-application was submitted, the fee is $20 per unit as 
represented in the full application (regardless of any change in the number of units from pre-
application to application).  A 10% discount applies to some fees pursuant to §10.901(3) of 
the Uniform Multifamily Rules. Please do not submit checks for more than the applicable 
fee. 

Required Forms and Exhibits for the Application 

The 2016 Multifamily Housing Application form consists of six (6) parts. Complete all applicable parts. 
Those cells in which require entry are highlighted yellow. Some of the required information for this form 
has been entered in a previous tab and will auto fill here as applicable. Please review and ensure all 
information is accurate. Remember to include any supporting documentation. 

Part 1- Administrative Tabs 

 
 Tab 1 – Application Certification 

 
 

 Tab 2 – Certification of Development Owner 
 
 

 Tab 3 – Certification of Applicant Eligibility 
 
 

 Tab 4 – HOME Development Certification 
 
 

 Tab 5 – Applicant Information Page 
 
 

 Tab 6 – Self-Score (Competitive HTC Only) 
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Part 2 – Development Site 

The blue colored Development Site tabs (8-15) collects all information specific to the physical location of 
the Development site.  
 
 Tab 7 – Site Information Form Part I 

 Part 1 – Development Address 
 Part 2 – Census Tract Information 
 Part 3 – Mandatory Community Assets 
 Part 4 – Undesirable Area Features 
 Part 5 – Resolutions 
 Part 6 – Zoning and Flood Zone Designation:  

 Tab 8 – Supporting Documentation for the Site Information Form  
 Street Map 
 Census Tract Map 
 Community Assets Map 
 Evidence of Department Preclearance of Undesirable Area Features 
 Resolutions  
 Evidence of Zoning or Re-zoning in process 
 Flood Zone Designation    

 
 Tab 9 – Site Information Form Part II 

 Part 1 – Educational Excellence 
 Part 2 – Opportunity Index 
 Part 3 – Underserved Area 
 Part 4 – Concerted Revitalization 
 Part 5 – Declared Disaster Area  
 Part 6 – Input from Community Organizations 
 Part 7 – Local Government Support 

 
 

 Tab 10 – Supporting Documentation for the Site Information Form Part II  
 School Attendance Zone Map and/school rating 
 Map of Community Assets 
 Evidence of Underserved area 
 Concerted Revitalization Plan  
 Letters from Community Organizations 

 
 

 Tab 11 – Site Information Form Part III 
 Part 1 – Site Acreage 
 Part 2 – Site Control 
 Part 3 – 30% Increase in Eligible Basis (“Basis Boost”) 

 
 
 Tab 12 – Supporting Documentation from Site Information Part II 

 Evidence of Site Control 
 Title Commitment or Title Policy  
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 Site & Neighborhood Standards 
 
 
 Tab 13 – Multiple Site Information Form 

 
 Tab 14 – Elected Officials 

 
 Tab 15 – Neighborhood Organizations 

 
 Tab 16 – Certification of Notifications (All Programs) 

 

Part 3-  Development Activities 

 Tab 17 – Development Narrative 
 Part 1 - Construction Type 
 Part 2 – Target Population 
 Part 3 – Staff Determinations 
 Part 4 – Narrative 
 Part 5 – Funding Request 
 Part 6 – Set-Aside 
 Part 7 – Previously Awarded State and Federal Funding 
 Part 8 – Qualified Low Income Housing Development Election 

 
 

 Tab 18 – Development Activities Part I  
 Part 1 – Common Amenities 
 Part 2 – Unit Requirements  
 Part 3 – Tenant Supportive Services 
 Part 4 – Development Accessibility Requirements 

 
 Tab 19 – Development Activities Part II 

 Part 1 – Size and Quality of the Units 
 Part 2 – Income Levels of the Tenants 
 Part 3 – Rent Levels of the Tenants 
 Part 4 – Tenant Services 
 Part 5 – Tenant Populations with Special Housing Needs 
 Part 6 – Pre-application Participation 
 Part 7 – Extended Affordability or Historic Preservation 
 Part 8 – Right of First Refusal 
 Part 9 – Funding Request Amount 

 
 
 Tab 20 – Acquisition and Rehabilitation Information 

 Part 1 – At-Risk Set-Aside (Competitive HTC Developments applying under the At-
Risk Set-Aside ONLY) 

 Part 2 – Existing Development Assistance on Housing Rehabilitation Activities 
 Part 3 – Lead Based Paint (HOME Applications Only) 
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 Tab 21 – Occupied Rehabilitation Developments 
 
 
 Tab 22 – Architectural Drawings 

 
 
 Tab 23 – Specifications and Building/Unit Configuration  

 

Part 4- Development Financing 

 Tab 24 – Rent Schedule 
 

 Tab 25 – Utility Allowances  
 

 Tab 26 – Annual Operating Expenses  
 

 Tab 27 – 15 Year Pro Forma  
 

 Tab 28 – Offsite Costs Breakdown 
 

 Tab 29 – Site Work Costs Breakdown 
 
 

 Tab 30 – Development Cost Schedule  
 

 Tab 31 – Financing Narrative and Summary of Sources and Uses  
 

 Tab 32 – Financial Capacity and Construction Oversight (HOME Applications only) 
 

 Tab 33 – Matching Funds (HOME Applications only) 
 

 Tab 34 – Finance Scoring (competitive HTC Applications only) 
 Part 1 – Commitment of Development Funding by Local Political Subdivision (LPS) 

(§11.9(d)(2)) 
 Part 2 – Financial Feasibility (§11.9(e)(1)) 
 Part 3 – Leveraging of Private, State, and Federal Resources (§11.9(e)(4) 

 
 Tab 35 – Supporting Documentation 

 

Part 5 – Development Organization 

The Development Organization tabs are colored green, and include all information regarding the 
Development Team members. The Organizational Charts, Previous Participation exhibits, and Credit 
Limit documents are all located in this section. 
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 Tab 36 – Sponsor Characteristics 
 Part 1 – Qualified Non-Profit 
 Part 2 – Qualified HUB 
 

 Tab 37 – Applicant and Developer Ownership Charts 
 

 Tab 38 – List of Organizations and Principals 
 
 

 Tab 39 – Previous Participation Form 
 
 

 Tab 40 – Nonprofit Participation 
 
 

 Tab 41 – Nonprofit Supporting Documentation 
 

 
 Tab 42 – Development Team Members 

 
 
 Tab 43 – HOME Management Plan Certification (HOME/National HTF Applicants only) 

 
 
 Tab 44 – Architect Certification 

 
 
 Tab 45 –Experience Certificate 

 
 

 Tab 46 – 9% Applicant Credit Limit Documentation and Certification  
 

Part 6 – Third Party Reports 

All third party reports must be submitted in their entirety by the deadline. Incomplete reports may result 
in termination of the application. Reports should be submitted in a searchable electronic copy in the 
format of a single file containing all of the required information and conform to Subchapter D of the 
Uniform Multifamily Rules. Exhibits should be clearly bookmarked. 
 
 Tab 47 – Third Party Reports 
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HHOOMMEE//CCHHDDOO  IInnffoorrmmaattiioonn  
 

Application Delivery Instructions 

To be updated upon release of a 2016 NOFA 

HOME Program Information 

To be updated upon release of a 2016 NOFA 

CHDO Overview 

To be updated upon release of a 2016 NOFA 
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SSuupppplleemmeennttaall  IInnffoorrmmaattiioonn  
 

Requests for Waiver and Staff Determinations 

 The Department will accept requests for waivers and staff determinations at any time during the 
Application Acceptance Period. These requests can be submitted separately from the application or with 
the pre-application or full application submission. Requests WILL NOT be accepted after full application 
submission. Requests should be submitted directly to the appropriate staff below and when possible 
submitted electronically, either directly through email attachment or on a disc. Hard copies will be 
accepted in cases where the requests include information that cannot be reasonably converted into 
electronic form. 
 

For Competitive 9% HTC Applications, (currently vacant), for 4% HTC/Bond Applications, 
Teresa Morales at teresa.morales@tdhca.state.tx.us, or for HOME Applications, Andrew Sinnott at 
andrew.sinnott@tdhca.state.tx.us.  
  

Requests for waivers are appropriate when an Applicant violates a rule and/or proposes a 
development that violates a rule, and as such they must be specific to an actual proposed Development (or 
Application). They should include an explanation as to how the circumstances surrounding the request are 
out of the applicant’s control and how, if such waiver is not granted, the Department would not fulfill 
some specific requirements of law. Applicants should familiarize themselves with §10.207(a) of the 
Uniform Multifamily Rules and are encouraged to contact staff to discuss the request before submission. 
 
 Requests for staff determinations should be submitted in cases where certain definitions or terms 
do not fully account for activities proposed in an application. For example, if an applicant proposes a 
scattered site development that involves different census tracts that would score differently on the 
Opportunity Index, that applicant may request a staff determination prior to application submission in 
order to ascertain how staff will apply the rule and ultimately award points. Similarly, an applicant 
proposing a combination of rehabilitation and adaptive reuse may request a staff determination as to how 
to classify the activity. Applicants should familiarize themselves with §10.3(b) of the Uniform 
Multifamily Rules.  
 

Public Viewing of Pre-Applications and Applications 

The Department will allow the public to view any Pre-Applications or Applications that have 
been submitted to the Department in an electronic format.  These electronic versions will be available 
within approximately two weeks of the close of the Application Acceptance Period.  An Applicant may 
request via an open records request an electronic copy between the hours of 8:00 a.m. and 5:00 p.m. 
(Austin local time) Monday through Friday.  There may be an associated cost with requesting this 
information.   
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Applicable Rules and Reference Materials 

2016 SITE DEMOGRAPHIC CHARACTERISTICS REPORT 
 
2016 UNIFORM MULTIFAMILY RULES 
 
2016 QUALIFIED ALLOCATION PLAN 
 
TEXAS GOVERNMENT CODE CHAPTER 2306 
 
INTERNAL REVENUE CODE SECTION 42 
 
TEXAS GOVERNMENT CODE CHAPTER 1372 
 
NOTICES OF FUNDING AVAILABILITY (NOFA) 
 



7d 



 

BOARD ACTION REQUEST  

REAL ESTATE ANALYSIS DIVISION 

NOVEMBER 12, 2015 

 
Presentation, Discussion, and Possible Action on an order adopting the repeal of 10 TAC Chapter 10, 
Subchapter D, concerning Underwriting and Loan Policy, and an order adopting new 10 TAC Chapter 10, 
Subchapter D, concerning Underwriting and Loan Policy and directing their publication in the Texas Register. 
 
 

RECOMMENDED ACTION 
 

 
WHEREAS, pursuant to Chapter 2306 of the Texas Government Code, the Department is 
provided the authority to adopt rules governing the administration of the Department and 
its programs and 
 
WHEREAS, at the September 11, 2015, Board meeting the proposed repeal of 10 TAC 
Chapter 10, Subchapter D, concerning Underwriting and Loan Policy and proposed new 10 
TAC, Chapter 10, Subchapter D, concerning Underwriting and Loan Policy, were approved 
for publication in the Texas Register for public comment, and the public comment period has 
ended 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the referenced repeal and new rules are hereby adopted and the 
Executive Director and his designees be and each of them hereby are authorized, 
empowered, and directed, for and on behalf of the Department to cause the adoption of the 
repeal of 10 TAC Chapter 10, Subchapter D, concerning Underwriting and Loan Policy, and 
the adoption of new 10 TAC Chapter 10, Subchapter D concerning Underwriting and Loan 
Policy, in the forms presented to this meeting, to be published in the Texas Register, and in 
connection therewith, make such non-substantive technical corrections as they may deem 
necessary to effectuate the foregoing, including the preparation of subchapter specific 
preambles. 
 

BACKGROUND 
 
On September 11, 2015, the Department’s Governing Board approved the proposed repeal and new 
Underwriting and Loan Policy rules for publication in the Texas Register and public comment.  
 
On September 25, 2015, the repeal and proposed 2016 rules were published in the Texas Register. Upon 
publication, an official public comment period commenced on September 25, 2015, and ended on October 
15, 2015.  
 
In addition to publishing the proposed new rule in the Texas Register, a copy was made available on the 
Department’s web site. Public comment on the proposed rule was taken at both the September 3rd and 
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September 11th Board meetings. Twelve commenters provided written comments regarding the proposed 
new rule, and their comments are addressed in the Reasoned Response. 
 
In keeping with the requirements of the Administrative Procedures Act staff has reviewed the comments 
received and is providing a reasoned response to each comment herein. As part of each response, staff also 
provides a recommendation as to accepting the comment or not accepting the comment. 
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Attachment A: Preamble, Reasoned Response and Repeal of 10 TAC, Chapter 10, Subchapter D, 
concerning 2015 Underwriting and Loan Policy.   
 
The Texas Department of Housing and Community Affairs (the "Department") adopts the repeal of 10 
TAC Chapter 10, Subchapter D, §§10.301 – 10.307 concerning 2015 Underwriting and Loan Policy without 
changes to the proposed text as published in the September 25, 2015, issue of the Texas Register (40 TexReg 
6395).   
 
REASONED JUSTIFICATION.  This repeal was published concurrently with the proposed adoption of 
the new 10 TAC Chapter 10, Subchapter D, §§10.301 – 10.307 concerning 2016 Underwriting and Loan 
Policy.  The purpose of the repeal is to allow for the rewrite of portions of the rule.   
 
The Department accepted public comments between September 25, 2015, and October 15, 2015. 
Comments regarding the repeal were accepted in writing via fax and email.  No comments were received 
concerning the proposed repeal. 
 
The Board approved the final order adopting the repeal on November 12, 2015. 
 
STATUTORY AUTHORITY. The repeal is adopted pursuant to Texas Government Code §2306.053, 
which authorizes the Department to adopt rules.  Specifically Texas Government Code §2306.141 gives the 
Department the authority to promulgate rules governing the administration of its housing programs.  The 
proposed repeal affects no other code, article or statute. 
 
 
§10.301.  General Provisions. 
§10.302.  Underwriting Rules and Guidelines. 
§10.303.  Market Analysis Rules and Guidelines. 
§10.304.  Appraisal Rules and Guidelines. 
§10.305.  Environmental Site Assessment Rules and Guidelines. 
§10.306.  Property Condition Assessment Guidelines. 
§10.307.  Direct Loan Requirements. 
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Attachment B:  Preamble, Reasoned Response and New 10 TAC, Chapter 10, Uniform Multifamily 
Rules, Subchapter D, §§10.301 – 10.307, Underwriting and Loan Policy 
 
The Texas Department of Housing and Community Affairs (the "Department") adopts new 10 TAC 
Chapter 10, Subchapter D, §§10.301 – 10.307, concerning Underwriting and Loan Policy, with changes to 
the proposed text as published in the September 25, 2015, issue of the Texas Register (40 TexReg 6395). 
 
REASONED JUSTIFICATION FOR THE RULE:  The proposed new 10 TAC Chapter 10, Subchapter 
D, §§10.301 – 10.307, concerning Underwriting and Loan Policy was published concurrently with the 
proposed repeal of the same section. The new rule clarifies language that was previously potentially causing 
uncertainty and will ensure accurate processing of underwriting activities and communicate the underwriting 
analysis and recommendations for funding or award by the Department more effectively. 
 
SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMENDATIONS: The Department 
accepted public comments between September 25, 2015, and October 15, 2015.  Comments regarding the 
new sections were accepted at a public hearing and in writing and by facsimile.  Written comments were 
received from: (1) Robbye Meyer, Arx Advantage; (2) Diana McIver, DMA Development Company; (3) 
R.L. “Bobby” Bowling IV, Tropicana Building II; (4) Texas Coalition of Affordable Developers (TX-CAD); 
(5) Donna Rickenbacker, Marque Real Estate Consultants; (6) Madhouse Development Services; (7) Sara 
Reidy, Casa Linda Development Corporation; (8) Barry J. Palmer, Coats | Rose; (9) Janine Sisak, Texas 
Affiliation of Affordable Housing Providers; (10) Terry Anderson, Anderson Development & Construction; 
(11) Valerie A. Williams, Bank of America; and, (12) Darrell G. Jack, Apartment MarketData. 
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1.  §10.302(d)(1)(A)(i) Market Rents (1), (2), (3), (4), (5), (6), (7), (9), (10), (12) 
 
COMMENT SUMMARY: Commenter (12) supports the proposed rule change. Commenters (1), (2), (6) 
and (10) propose a change to the staff proposed rule by increasing the maximum market rent assumption 
from Net Program Rent to Gross Program Rent.  Commenter (7) also proposes to change the maximum 
market rent assumption from Net Program Rent to Gross Program Rent or alternatively set a fixed dollar 
amount above the 60% rents for each unit type.  Commenters (2) and (10) provided additional language to 
the proposed rule change that would allow the Underwriter to use market rents up to 30% higher than 
Gross Program Rents if the applicant provides a market study commissioned by the investor.  The 
recommended revisions by commenters (2) and (10) include the following: 
 

“(i) The Underwriter will use the Market Analyst's conclusion of Market Rent if reasonably 
justified and supported by the attribute adjustment matrix of Comparable Units as described 
in §10.303 of this chapter (relating to Market Analysis Rules and Guidelines). Independently 
determined Market Rents by the Underwriter may be used based on rent information gained 
from direct contact with comparable properties, whether or not used by the Market Analyst 
and other market data sources. For a Development that contains less than 15% unrestricted 
units, the Underwriter will limit the Pro Forma Rents to the lesser of Market Rent or the Net 
Gross Program Rent at 60% AMI. As an alternative, if the Applicant submits market rents 
that are up to 30% higher than the 60% AMI gross rent and the Applicant submits an 
investor commissioned market study with the application, the Underwriter has the discretion 
to use the market rents supported by the investor commissioned market study.” 

                       
Commenters (3), (4), (5), and (9) oppose the proposed rule change.  Commenter (3) states that the 
Department already has wide latitude on determining market rents.  Commenter (4) suggests that the market 
analyst is providing the most accurate information.  Commenters (5) and (9) state that the rule should not 
use a one size fits all approach. 
 
STAFF RESPONSE: 
 
Staff continues to believe that in general developments with few market rate units in most markets will have 
difficulty achieving large market rate premiums over the 60% AMI rents.  As a result and to limit the risk 
associated with not achieving the higher market rents (particularly those developments that depend on these 
premiums for feasibility), the rule proposes that for developments proposed with 15% or fewer market or 
unrestricted units, the rents for the market rate units will be capped at the maximum 60% rent level for 
analysis purposes.  Staff agrees with commenters (1), (2), (6), and (10) that the suggested change from Net 
Program Rents to Gross Program Rents provides a reasonable level of rent premium.  Additionally, staff 
supports the additional language proposed by commenters (2) and (10) as an option for Applicants to 
provide investor evaluation of market rents and support for higher rents.  The staff proposed language is: 
 

“(i) The Underwriter will use the Market Analyst's conclusion of Market Rent if reasonably 
justified and supported by the attribute adjustment matrix of Comparable Units as described 
in §10.303 of this chapter (relating to Market Analysis Rules and Guidelines). Independently 
determined Market Rents by the Underwriter may be used based on rent information gained 
from direct contact with comparable properties, whether or not used by the Market Analyst 
and other market data sources. For a Development that contains less than 15% unrestricted 
units, the Underwriter will limit the Pro Forma Rents to the lesser of Market Rent or the Net 
Gross Program Rent at 60% AMI. As an alternative, if the Applicant submits market rents 
that are up to 30% higher than the 60% AMI gross rent and the Applicant submits an 
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investor commissioned market study with the application, the Underwriter has the discretion 
to use the market rents supported by the investor commissioned market study in 
consideration of the independently determined rents.  The Applicant must also provide a 
statement by the investor indicating that they have reviewed the market study and agree with 
its conclusions.” 

 
 
2.  §10.302(d)(4)(D)(iv) DCR for Direct Loans (4), (9), (10) 
 
COMMENT SUMMARY:  Commenter (4) requests that the Department provide information in the rule 
regarding loan terms and underwriting requirements.  They further request consistency in the underwriting 
standards such that modifications to the loan terms not increase the deferred developer fee above the 
maximum percentage of deferral due to points claimed for financial feasibility.  Commenter also states that 
any change to the Department’s loan terms be acceptable to the first lien mortgage lender and equity 
provider given their own underwriting criteria and evaluation.  The commenter proposed revisions to 
§10.302(d)(4)(D)(ii) through (iv) are: 
 

“ii) If the DCR is greater than the maximum allowable at initial underwriting, the 
recommendations of the Report may be based on an assumed increase to debt service 
and/or the Underwriter will make adjustments to the assumed financing structure in the 
order presented in subclauses (I) ‐ (IV) of this clause subject to a Direct Loan NOFA and 
program rules. If the Applicant received points within the application for Leveraging of 
Private, State and Federal Resources, then the adjustments made by the underwriter shall 
not result in a Deferred Developer Fee or more than 50%: 

 
(I) reclassification of Department funded grants to reflect loans with the following 
terms: 

a. _”x”___ interest rate (0-3%) 
b. “x”____loan term (30 years or co-terminus with the first mortgage if required by 
first mortgage lender) 
c. _”x”__payment term (soft or hard pay, annual pymt); 

 
(II) an increase in the interest rate or a decrease in the amortization period for Direct 
Loans as long as such decrease in the amortization period is acceptable to the first 
mortgage lender and equity syndicator; 
 
(III) an increase in the permanent loan amount for non‐Department funded loans based 
upon the rates and terms in the permanent loan term sheet as long as they are within 
the ranges in subparagraphs (A) and (B) of this paragraph as long as such increase in the 
permanent loan amount is acceptable to the first mortgage lender and equity syndicator 
 

(iii) For Housing Tax Credit Developments, a reduction in the recommended Housing 
Credit Allocation Amount may be made based on the Gap Method described in subsection 
(c)(2) of this section as a result of an increased debt assumption, if any. 
 
(iv) The Underwriter may limit total debt service that is senior to a Direct Loan to produce 
an acceptable DCR on the Direct Loan. An acceptable DCR on the Direct Loan is between 
a 1.10 and 1.35 at initial underwriting.” 
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Commenter (9) requests that language revert back to 2015 and wants clarity as to why the rule change is 
proposed and better understand the purpose.  Commenter (10) suggests that the underwriter may limit total 
debt service that is senior to a Direct Loan where a Direct Loan is the only subsidy in the proposed sources.  
 
STAFF RESPONSE: 
 
The proposed staff changes to §10.302(d)(4)(D)(i), (ii) and (iii) are clarifying in nature and represent current 
practice.  The changes formalize that terms and conditions indicated in a NOFA or program rules will 
override these provisions.  The changes also provide clarity with respect to how the the gap methodology 
relates to this provision. 
 
Commenter (4) suggested language in (ii) regarding deferred developer fee and its relationship to a scoring 
item is more appropriately addressed in §11.9(e)(4) relating to Leveraging of Private, State and Federal 
Resources.  Thus, no changes are recommended in this section. 
 
Staff agrees that loan parameters and terms should be known by Applicants at Application.  The items 
suggested in (ii)(I)(a) through (c) are already addressed in the Direct Loan Policy found in §10.307 Direct 
Loan Requirements.  These requirements are subject to the terms and conditions of a NOFA or program 
rules. 
 
The staff proposed change to §10.302(d)(4)(D)(iv) relates to sizing the amount of debt service that is senior 
to a Direct Loan.  The terms and conditions of a Direct Loan are made at initial underwriting and subject to 
change should terms and conditions of any other source of funds or uses change.  This is a condition of 
every underwriting report. 
 
In the closing package for a Direct Loan, Applicants submit the final capitalization structure information 
including the terms and conditions of senior debt, equity and any other source of funds.  Material changes 
(most notably increased senior debt amount or debt service) could negatively impact the Department’s loan 
as underwritten at Application.  These changes could potentially increase repayment risk and thus potentially 
the Department’s liability to HUD. 
 
Generally by the time the closing package is submitted for review by the Department, the senior lender and 
equity provider have completed their underwriting and are ready to close.  This rule change provides some 
certainty for the Developer by indicating up front at underwriting the amount of acceptable debt service 
senior to the Direct Loan.  This approach allows for changes to the capitalization structure specifically the 
senior debt amount, interest rate, amortization period and other loan terms.  By sizing the payment only and 
not the other terms of the senior debt, the other finance participants know what to expect as they are 
structuring their terms.  Staff does not recommend lowering the minimum acceptable debt coverage to 1.10 
as it increases the Department’s risk on the Direct Loans (particularly those funded with HOME funds). 
 
With respect to §10.302(d)(4)(D)(ii)(I) and (II), these provisions describe a tax credit and loan sizing process.  
Except for the senior debt service amount, the Department does not set terms for any senior lender or 
equity provider.   
 
Staff does not recommend any changes to the proposed rule in these sections. 
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3.  §10.302(e)(7)(A) Developer Fee (3), (8) 
 
COMMENT SUMMARY: Commenter (3) opposes the proposed rule change stating that this rule change 
provides a benefit to only public housing authorities and is unfair to private sector developers.  Commenter 
also states that developments with higher debt levels are subject to much greater risk to the Developer as 
public housing authorities are converting public housing under the HUD Rental Assistance Demonstration 
(“RAD”) program.  The commenter proposes the following addition to the rule change to allow riskier, 
high-debt transactions to benefit from the same preferred treatment as PHA/RAD transaction: 
 
 

“(A)  For Housing Tax Credit Developments, the Developer Fee included in Eligible Basis 
cannot exceed 15 percent of the project's eligible costs, less Developer fees, for 
Developments proposing fifty (50) Units or more and 20 percent of the project's eligible 
costs, less Developer fees, for Developments proposing forty-nine (49) Units or less.  For 
Public Housing Authority Developments for conversion under the HUD Rental Assistance 
Demonstration (“RAD”) program that will be financed using tax-exempt mortgage revenue 
bonds, the Developer Fee cannot exceed 20 percent of the project’s eligible cost less 
Developer Fee.  For Developments with at least $25,000 per Unit in conventional debt that 
will not come from an Affiliate of the Developer or Applicant, nor from a Related Party of 
the Developer or Applicant, the Developer Fee cannot exceed 20 percent of the project’s 
eligible cost less Developer Fee.” 

 
 
Commenter (8) supports the staff proposed rule change for increased developer fee on transactions using 
the HUD Rental Assistance Demonstration (“RAD”) program on tax-exempt mortgage revenue bonds. 
 
 
STAFF RESPONSE: 
 
Staff evaluated the complexity of converting public housing under the HUD Rental Assistance 
Demonstration (“RAD”) program and layering RAD with tax-exempt mortgage revenue bonds.  The Real 
Estate Analysis division has underwritten RAD transactions with bonds and understands the complexity.  
The RAD program is a new HUD program whereby guidance and program requirements are changing and 
evolving.  Staff believes that the overhead and resources required of housing authorities to participate in the 
program represent additional Developer Services above those defined in rule.  While an argument has been 
raised that the RAD program creates greater risk for housing authorities, Staff is not recommending this 
change due to that argument.  Staff recommendation relates to the additional scope of Developer Services 
required. 
 
Staff does not recommend any changes to the proposed rule in this section. 
 
4.  §10.302(e)(7)(C)(ii) Developer Fee (8) 
 
COMMENT SUMMARY:  Commenter (8) recommends deletion of this rule which states that no 
Developer Fee attributable to an identity of interest acquisition of the Development will be included in 
eligible basis.  Commenter’s request would allow for eligible Developer Fee on the acquisition of property 
already owned by a Related Party with an acquisition price based on an appraisal.  Commenter further 
provides as an alternative of this deletion to allow transactions in which public housing authorities sponsor 
rehabilitation of existing developments be an exception to the existing rule. 
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STAFF RESPONSE: 
 
Current rule does not allow Developer Fee to be paid on Related Party acquisition transactions and staff 
disagrees with the suggested change.  Developer Fee is paid for a scope of work defined as Developer 
Services.  There is no relationship between the amount of Developer Fee earned to the value or sales price 
of a property.  Developer Services include activity such as site selection, sale contract negotiations and due 
diligence on the property.  Because there is no site selection process or negotiation with a Third Party seller, 
the overall acquisition aspects of Developer Services on Related Party transactions are reduced.  Staff has 
not found evidence that the “relationship between buyer and seller rarely serves to significantly reduce the 
complexities of the development process.” 
 
Staff does not recommend any changes to the proposed rule in this section. 
 
 
5.  §10.302(e)(7)(F) Developer Fee (1), (3), (4), (5), (9) 
 
COMMENT SUMMARY: Commenter (1) requests removal of the proposed language until further 
discussion with stakeholders occurs.  Commenter (3) proposes a reasonable increase in developer fee of up 
to 15% if cost increases were justified beyond Developer control demonstrated at cost certification.  
Commenters (4) and (5) also oppose the proposed change stating that increased cost causes increases risk, 
higher level of guarantees and reduced margins. They also state that since the Developer Fee is the 
transaction’s contingency, limiting this buffer only serves to make a deal weaker financially.  Commenter (9) 
opposes the change saying that higher construction costs require more work for the developer by having to 
value-engineer the development to reduce costs.   
 
STAFF RESPONSE: 
 
Staff continues to believe that Developer Fee should be paid solely for the scope of work under Developer 
Services.  Additional work caused by the lack of up-front due diligence should not warrant additional 
compensation.  As proposed in the rule, staff recognizes that there are many circumstances outside the 
control of the Developer regardless of the up-front due diligence performed.  Construction and soft costs 
are subject to market changes.  City development processes and requirements can cause increased cost that 
could not have been seen by the Developer.  To some extent, these circumstances may affect the scope of 
work that must be performed by a Developer and this additional scope should not limit an increased fee.  
However, staff does not believe that additional fee should be paid when a lack of pre-application due 
diligence results in increased costs. 
 
Deferral of Developer Fee is a source of funds as a component of the finance mechanism.  Deferral of the 
fee also provides contingency should cost overruns exceed stated contingency.  But those factors should 
have no relevance to sizing of a fee.  Increasing the total budget for a higher fee to then be deferred is 
counter intuitive. 
 
The allowance of additional Developer Fee on an Application has an impact on other Applicants in that 
more tax credits are being used to compensate Developers in the fashion.  For this reason, staff desires to 
explore mechanisms such as this to prevent this impact.  At this time however, staff recommends removing 
the suggested language from the rule to allow for further discussion with stakeholders about how to address 
this issue in future rules.  The staff proposed language has been removed. 
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(F) The amount of Developer Fee will be determined based on the original underwriting 
at application.  The amount of Developer Fee will be fixed at the dollar amount 
underwritten through any subsequent evaluation including cost certification.  Increases in 
eligible cost as a result of documented circumstances outside the control of the applicant 
may be eligible for increased Developer Fee but fees greater than 15% will be reviewed for 
undue enrichment. 

 
 
6.  §10.302(d)(2)(H)(ii) Expenses (10) 
 
COMMENT SUMMARY: Commenter (10) opposes new proposed language in §10.204(14)(C) relating to 
the required documentation that must be included in the Application if the Applicant is seeking a property 
tax exemption or using a PILOT agreement.  Because the current proposed language in §10.204(14)(C) is 
consistent with language in 10.302(d)(2)(H)(ii), a staff response relating to this section is provided here. 
 
Commenter opposes the staff proposed language that would require an Applicant indicating a property tax 
exemption or PILOT agreement in the Application to provide an attorney statement and documentation 
supporting the exemption.  The commenter states that the Department should recognize state law and not 
require a non-profit to incur an additional $5K to $10K for an opinion. 
 
STAFF RESPONSE: 
 
Staff agrees that documentation supporting a property tax exempt or a PILOT agreement should be 
required only if the Applicant receives a Commitment Notice.    As a result, staff proposes the following 
change to the proposed rule: 
 

(ii) If the Applicant proposes a property tax exemption or a PILOT agreement, the 
Application Applicant must provide documentation in accordance with §10.402(d).  At the 
underwriter’s discretion to clarify how such matters will likely be addressed, such 
documentation may be required prior to Commitment if deemed necessary.  include an 
attorney statement and documentation supporting the amount, basis for qualification and 
the reasonableness of achieving the exemption under the Property Tax Code.  A Proposed 
Payment In Lieu Of Tax (“PILOT”) agreement must be documented as being reasonably 
achievable.  
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Subchapter D – Underwriting and Loan Policy 
 
 
§10.301.  General Provisions.  
 
(a) Purpose. This subchapter applies to the underwriting, Market Analysis, appraisal, Environmental Site Assessment, 
Property Condition Assessment, and Direct Loan standards employed by the Department. This subchapter provides 
rules for the underwriting review of an affordable housing Development's financial feasibility and economic viability 
that ensures the most efficient allocation of resources while promoting and preserving the public interest in ensuring 
the long-term health of the Department's portfolio. In addition, this subchapter guides staff in making 
recommendations to the Executive Award and Review Advisory Committee (the "Committee"), Executive Director, 
and the Board to help ensure procedural consistency in the determination of Development feasibility (Texas 
Government Code, §§2306.081(c), 2306.185, and 2306.6710(d)). Due to the unique characteristics of each 
Development, the interpretation of the rules and guidelines described in this subchapter is subject to the discretion of 
the Department and final determination by the Board.  
 
(b) Appeals. Certain programs contain express appeal options. Where not indicated, §10.902 of this chapter (relating 
to Appeals Process (§2306.0321; §2306.6715)] includes general appeal procedures. In addition, the Department 
encourages the use of Alternative Dispute Resolution (“ADR”) methods, as outlined in §10.904 of this chapter (relating 
to Alternative Dispute Resolution (ADR) Policy).  
 
§10.302.  Underwriting Rules and Guidelines.  
 
(a) General Provisions. Pursuant to Texas Government Code, §2306.148 and §2306.185(b), the Board is authorized 
to adopt underwriting standards as set forth in this section. Furthermore for Housing Credit Allocation, §42(m)(2) of 
the Internal Revenue Code of 1986 (the "Code"), requires the tax credits allocated to a Development not to exceed the 
amount necessary to assure feasibility. The rules adopted pursuant to the Texas Government Code and the Code are 
developed to result in a Credit Underwriting Analysis Report (“Report”) used by the Board in decision making with 
the goal of assisting as many Texans as possible by providing no more financing than necessary based on an 
independent analysis of Development feasibility. The Report generated in no way guarantees or purports to warrant 
the actual performance, feasibility, or viability of the Development.  
 
(b) Report Contents. The Report provides a synopsis and reconciliation of the Application information submitted by 
the Applicant.  For the purpose of this subchapter the term Application includes additional documentation submitted 
after the initial award of funds that is relevant to any subsequent reevaluation. The Report contents will be based 
upon information that is provided in accordance with and within the timeframes set forth in the current Qualified 
Allocation Plan (“QAP”) (10 TAC Chapter 11) or a Notice of Funds Availability (“NOFA”), as applicable, and the 
Uniform Multifamily Rules (10 TAC Chapter 10, Subchapters A – E and G).  
 
(c) Recommendations in the Report. The conclusion of the Report includes a recommended award of funds or 
Housing Credit Allocation Amount and states any feasibility or other conditions to be placed on the award.  The award 
amount is based on the lesser of the following:  

(1) Program Limit Method. For Housing Credit Allocations, this method is based upon calculation of Eligible 
Basis after applying all cost verification measures and program limits as described in this section. The 
Applicable Percentage used is defined in §10.3 of this chapter (relating to Definitions). For Department 
programs other than Housing Tax Credits, this method is based upon calculation of the funding limit in current 
program rules or NOFA at the time of underwriting.  

(2) Gap Method. This method evaluates the amount of funds needed to fill the gap created by Total Housing 
Development Cost less total non-Department-sourced funds or Housing Tax Credits. In making this 
determination, the Underwriter resizes any anticipated deferred developer fee downward (but not less than 
zero) before reducing the amount of Department funds or Housing Tax Credits. In the case of Housing Tax 
Credits, the syndication proceeds needed to fill the gap in permanent funds are divided by the syndication rate 
to determine the amount of Housing Tax Credits. In making this determination and based upon specific 
conditions set forth in the Report, the Underwriter may assume adjustments to the financing structure 
(including treatment of cash flow loans as if fully amortizing over its term) or make adjustments to any 
Department financing, such that the cumulative Debt Coverage Ratio (“DCR”) conforms to the standards 
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described in this section. For Housing Tax Credit Developments at cost certification, timing adjusters may be 
considered as a reduction to equity proceeds for this purpose.  Timing adjusters must be consistent with and 
documented in the original partnership agreement (at admission of the equity partner) but relating to causes 
outside of the Developer’s or Owner’s control.  The equity partner must provide a calculation of the amount of 
the adjuster to be used by the Underwriter. 

(3) The Amount Requested. The amount of funds that is requested by the Applicant.  For Housing Tax Credit 
Developments (exclusive of Tax-Exempt Bond Developments) this amount is limited to the amount requested 
in the original Application documentation.  

 
(d) Operating Feasibility. The operating feasibility of a Development funded by the Department is tested by 
analyzing its Net Operating Income (“NOI”) to determine the Development’s ability to pay debt service and meet other 
financial obligations throughout the Affordability Period.  NOI is determined by subtracting operating expenses, 
including replacement reserves and taxes, from rental and other income sources.  

(1) Income. In determining the first year stabilized pro forma, the Underwriter evaluates the reasonableness of 
the Applicant's income pro forma by determining the appropriate rental rate per unit based on subsidy 
contracts, program limitations including but not limited to utility allowances, actual rents supported by rent 
rolls and Market Rents and other market conditions. Miscellaneous income, vacancy and collection loss limits 
as set forth in subparagraphs (B) and (C) of this paragraph, respectively, are used unless well-documented 
support is provided and independently verified by the Underwriter.  

(A) Rental Income. The Underwriter will review the Applicant's proposed rent schedule and determine if it 
is consistent with the representations made throughout the Application. The Underwriter will 
independently calculate a Pro Forma Rent for comparison to the Applicant's estimate in the Application.  

(i) Market Rents. The Underwriter will use the Market Analyst's conclusion of Market Rent if 
reasonably justified and supported by the attribute adjustment matrix of Comparable Units as 
described in §10.303 of this chapter (relating to Market Analysis Rules and Guidelines). 
Independently determined Market Rents by the Underwriter may be used based on rent 
information gained from direct contact with comparable properties, whether or not used by the 
Market Analyst and other market data sources. For a Development that contains less than 15% 
unrestricted units, the Underwriter will limit the Pro Forma Rents to the lesser of Market Rent or 
the Net Gross Program Rent at 60% AMI.  As an alternative, if the Applicant submits market rents 
that are up to 30% higher than the 60% AMI gross rent and the Applicant submits an investor 
commissioned market study with the application, the Underwriter has the discretion to use the 
market rents supported by the investor commissioned market study in consideration of the 
independently determined rents. The Applicant must also provide a statement by the investor 
indicating that they have reviewed the market study and agree with its conclusions. 

(ii) Gross Program Rent. The Underwriter will use the Gross Program Rents for the year that is most 
current at the time the underwriting begins. When underwriting for a simultaneously funded 
competitive round, all Applications are underwritten with the Gross Program Rents for the same 
year. If Gross Program Rents are adjusted by the Department after the close of the Application 
Acceptance Period, but prior to publication of the Report, the Underwriter may adjust the 
Effective Gross Income (“EGI”) to account for any increase or decrease in Gross Program Rents for 
the purposes of determining the reasonableness of the Applicant's EGI. 

(iii) Contract Rents. The Underwriter will review rental assistance contracts to determine the Contract 
Rents currently applicable to the Development. Documentation supporting the likelihood of 
continued rental assistance is also reviewed. The Underwriter will take into consideration the 
Applicant's intent to request a Contract Rent increase. At the discretion of the Underwriter, the 
Applicant's proposed rents may be used as the Pro Forma Rent, with the recommendations of the 
Report conditioned upon receipt of final approval of such an increase. 

(iv) Utility Allowances.  The Underwriter will review Utility allowances calculated for individually 
metered tenant paid utilities considered to reflect a tenant’s actual consumption.   Methodologies 
for calculating Utility allowances can be found in Subchapter F, §10.614.  The Underwriter 
generally uses the most current Public Housing Authority (“PHA”) utility allowance schedule. 
Should HUD issue guidance requiring a different methodology for Direct Loan Programs, that 
methodology will be followed.  

(v) Net Program Rents. Gross Program Rent less Utility Allowance. 
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(vi) Actual Rents for existing Developments will be reviewed as supported by a current rent roll.  For 
Unstabilized Developments, actual rents will be based on the most recent units leased with 
occupancy and leasing velocity considered.  Actual rents may be adjusted by the Underwriter to 
reflect lease-up concessions and other market considerations. 

(vii) Collected Rent.  Represents the monthly rent amount collected for each Unit Type.  For rent-
assisted units, the Contract Rent is used.  In absence of a Contract Rent, the lesser of the Net 
Program Rent, Market Rent or actual rent is used. 

(B)  Miscellaneous Income. All ancillary fees and miscellaneous secondary income, including, but not 
limited to late fees, storage fees, laundry income, interest on deposits, carport and garage rent, washer 
and dryer rent, telecommunications fees, and other miscellaneous income, are anticipated to be included 
in a $5 to $20 per Unit per month range. Exceptions may be made at the discretion of the Underwriter 
and must be supported by either the normalized operating history of the Development or other existing 
comparable properties within the same market area.  

(i) The Applicant must show that a tenant will not be required to pay the additional fee or charge as a 
condition of renting a Unit and must show that the tenant has a reasonable alternative.  

(ii) The Applicant's operating expense schedule should reflect an itemized offsetting line-item 
associated with miscellaneous income derived from pass-through utility payments, pass-through 
water, sewer and trash payments, and cable fees.  

(iii) Collection rates of exceptional fee items will generally be heavily discounted.  
(iv) If an additional fee is charged for the optional use of an amenity, any cost associated with the 

construction, acquisition, or development of the hard assets needed to produce the additional fee 
for such amenity must be excluded from Eligible Basis.  

(C)  Vacancy and Collection Loss. The Underwriter generally uses a normalized vacancy rate of 7.5 percent 
(5 percent vacancy plus 2.5 percent for collection loss). The Underwriter may use other assumptions 
based on conditions in the immediate market area. 100 percent project-based rental subsidy 
developments and other well documented cases may be underwritten at a combined 5 percent at the 
discretion of the Underwriter if the immediate market area’s historical performance reflected in the 
Market Analysis is consistently higher than a 95 percent occupancy rate.  

(D) Effective Gross Income (“EGI”). EGI is the total of Collected Rent for all units plus Miscellaneous 
Income less Vacancy and Collection Loss.  If the Applicant’s pro forma EGI is within 5 percent of the EGI 
independently calculated by the Underwriter, the Applicant's EGI is characterized as reasonable in the 
Report; however, for purposes of calculating the underwritten DCR the Underwriter's pro forma will be 
used unless the Applicant's pro forma meets the requirements of paragraph (3) of this subsection.  

(2) Expenses. In determining the first year stabilized operating expense pro forma, the Underwriter evaluates the 
reasonableness of the Applicant's expense estimate based upon the characteristics of each Development, 
including the location, utility structure, type, the size and number of Units, and the Applicant's management 
plan . Historical, stabilized and certified financial statements of an existing Development or Third Party quotes 
specific to a Development will reflect the strongest data points to predict future performance  The Underwriter 
may review actual operations on the Applicant’s other properties monitored by the Department, if any, or 
review the proposed management company’s comparable properties. The Department’s Database of 
properties located in the same market area or region as the proposed Development also provides data points; 
expense data from the Department’s Database is available on the Department's website. Data from the 
Institute of Real Estate Management's (“IREM”) most recent Conventional Apartments-Income/Expense 
Analysis book for the proposed Development's property type and specific location or region may be 
referenced. In some cases local or project-specific data such as PHA Utility Allowances and property tax rates 
are also given significant weight in determining the appropriate line item expense estimate.  Estimates of 
utility savings from green building components, including on-site renewable energy, must be documented by 
an unrelated contractor or component vendor.  

(A) General and Administrative Expense (“G&A”)--Accounting fees, legal fees, advertising and marketing 
expenses, office operation, supplies, and equipment expenses. G&A does not include partnership related 
expenses such as asset management, accounting or audit fees. Costs of tenant services are not included 
in G&A.  

(B) Management Fee. Fee paid to the property management company to oversee the operation of the 
Property and is most often based upon a percentage of EGI as documented in an existing property 
management agreement or proposal. Typically, 5 percent of EGI is used, though higher percentages for 
rural transactions may be used. Percentages as low as 3 percent may be used if well documented.  
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(C) Payroll Expense. Compensation, insurance benefits, and payroll taxes for on-site office, leasing and 
maintenance staff. Payroll does not include Third-Party security or tenant services contracts. Staffing 
specific to tenant services, security or other staffing not related to customary property operations 
should be itemized and included in other expenses or tenant services expense. 

(D) Repairs and Maintenance Expense. Materials and supplies for the repairs and maintenance of the 
Development including Third-Party maintenance contracts. This line-item does not include costs that 
are customarily capitalized that would result from major replacements or renovations.  

(E) Utilities Expense. Gas and electric energy expenses paid by the Development. Estimates of utility 
savings from green building components, including on-site renewable energy, must be documented by 
an unrelated contractor or component vendor. 

(F) Water, Sewer, and Trash Expense (“WST”). Includes all water, sewer and trash expenses paid by the 
Development.  

(G) Insurance Expense. Cost of Insurance coverage for the buildings, contents, and general liability, but not 
health or workman's compensation insurance.  

(H) Property Tax. Includes real property and personal property taxes but not payroll taxes.  
(i) An assessed value will be calculated based on the capitalization rate published by the county 

taxing authority. If the county taxing authority does not publish a capitalization rate, a 
capitalization rate of 10 percent or a comparable assessed value may be used.  

(ii) If the Applicant proposes a property tax exemption or PILOT agreement the ApplicationApplicant 
must provide documentation in accordance with §10.402(d). At the underwriter’s discretion, such 
documentation may be required prior to Commitment if deemed necessary.include an attorney 
statement and documentation supporting the amount, basis for qualification and the 
reasonableness of achieving the exemption under the Property Tax Code .  A Proposed Payment In 
Lieu Of Tax (“PILOT”) agreement must be documented as being reasonably achievable.  

(I) Replacement Reserves. Periodic deposits to a reserve account to pay for the future replacement or 
major repair of building systems and components (generally items considered capitalized costs).The 
Underwriter will use a minimum reserve of $250 per Unit for New Construction and Reconstruction 
Developments and $300 per Unit for all other Developments. The Underwriter may require an amount 
above $300 for the Development based on information provided in the Property Condition Assessment 
(“PCA”). The Applicant's assumption for reserves may be adjusted by the Underwriter if the amount 
provided by the Applicant is insufficient to fund capital needs as documented by the PCA during the first 
fifteen (15) years of the long term pro forma. Higher reserves may be used if documented by a primary 
lender or syndicator.  

(J) Other Operating Expenses. The Underwriter will include other reasonable, customary and 
documented property-level operating expenses such as audit fees, security expense, telecommunication 
expenses (tenant reimbursements must be reflected in EGI) and TDHCA’s compliance fees. This category 
does not include depreciation, interest expense, lender or syndicator's asset management fees, or other 
ongoing partnership fees.  

(K) Tenant Services.  Tenant services are not included as an operating expense or included in the DCR 
calculation unless: 

(i) There is a documented financial obligation on behalf of the Owner with a unit of state or local 
government to provide tenant supportive services at a specified dollar amount.  The financial 
obligation must be identified by the permanent lender in their term sheet and the dollar amount of 
the financial obligation must be included in the DCR calculation on the permanent lender’s 15-year 
pro forma at Application.  At cost certification and as a minimum, the estimated expenses 
underwritten at Application will be included in the DCR calculation regardless if actually incurred; or, 

(ii) The Applicant demonstrates a history of providing comparable supportive services and expenses at 
existing affiliated properties within the local area.  Except for Supportive Housing Developments, the 
estimated expense of supportive services must be identified by the permanent lender in their term 
sheet and included in the DCR calculation on the 15-year pro forma.  At cost certification and as a 
minimum, the estimated expenses underwritten at Application will be included in the DCR 
calculation regardless if actually incurred; 

(iii) On-site staffing or pro ration of staffing for coordination of services only, not provision of services, 
can be included as a supportive services expense without permanent lender documentation. 
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(L) Total Operating Expenses. The total of expense items described above.  If the Applicant's total expense 
estimate is within 5 percent of the final total expense figure calculated by the Underwriter, the 
Applicant's figure is characterized as reasonable in the Report; however, for purposes of calculating 
DCR, the Underwriter's independent calculation will be used unless the Applicant's first year stabilized 
pro forma meets the requirements of paragraph (3) of this subsection.  

(3) Net Operating Income (“NOI”). The difference between the EGI and total operating expenses. If the 
Applicant’s first year stabilized NOI figure is within 5 percent of the NOI calculated by the Underwriter, the 
Applicant's NOI is characterized as reasonable in the Report; however, for purposes of calculating the first year 
stabilized pro forma DCR, the Underwriter’s calculation of NOI will be used unless the Applicant's first year 
stabilized EGI, total operating expenses, and NOI are each within 5 percent of the Underwriter's estimates. For 
Housing Tax Credit Developments at cost certification, actual NOI will be used as adjusted for stabilization of 
rents and extraordinary lease-up expenses.  Permanent lender and equity partner stabilization requirements 
documented in the loan and partnership agreements will be considered in determining the appropriate 
adjustments and the NOI used by the Underwriter. 

(4) Debt Coverage Ratio. DCR is calculated by dividing NOI by the sum of scheduled loan principal and interest 
payments for all permanent debt sources of funds. If executed loan documents do not exist, loan terms 
including principal and/or interest payments are calculated based on the terms indicated in the most current 
term sheet(s). Otherwise, actual terms indicated in the executed loan documents will be used.  Term sheet(s) 
must indicate the DCR required by the lender for initial underwriting as well as for stabilization purposes. 
Unusual or non-traditional financing structures may also be considered.  

(A)  Interest Rate. The rate documented in the term sheet(s) or loan document(s) will be used for debt 
service calculations. Term sheets indicating a variable interest rate must provide a breakdown of the 
rate index and any component rates comprising an all-in interest rate. The term sheet(s) must state the 
lender's underwriting interest rate assumption, or the Applicant must submit a separate statement from 
the lender with an estimate of the interest rate as of the date of such statement. At initial underwriting, 
the Underwriter may adjust the underwritten interest rate assumption based on market data collected 
on similarly structured transactions or rate index history.  Private Mortgage Insurance premiums and 
similar fees are not included in the interest rate but calculated on outstanding principal balance and 
added to the total debt service payment.  

(B)  Amortization Period. For purposes of calculating DCR, the permanent lender’s amortization period will 
be used if not less than thirty (30) years and not more than forty (40) years.  Up to fifty (50) years may 
be used for federally sourced or insured loans For permanent lender debt with amortization periods less 
than thirty (30) years, thirty (30) years will be used.  For permanent lender debt with amortization 
periods greater than forty (40) years, forty (40) years will be used. For non-Housing Tax Credit 
transactions a lesser amortization period may be used if the Department's funds are fully amortized 
over the same period as the primary senior debt.  

(C)  Repayment Period. For purposes of projecting the DCR over a thirty (30) year period for developments 
with permanent financing structures with balloon payments in less than thirty (30) years, the 
Underwriter will carry forward debt service based on a full amortization at the interest rate stated in the 
term sheet(s).  

(D) Acceptable Debt Coverage Ratio Range. Except as set forth in clauses (i) or (ii) of this subparagraph, 
the acceptable first year stabilized pro forma DCR for all priority or foreclosable lien financing plus the 
Department's proposed financing must be between a minimum of 1.15 and a maximum of 1.35 
(maximum of 1.50 for Housing Tax Credit Developments at cost certification).  

(i)  If the DCR is less than the minimum, the recommendations of the Report may be based on an 
assumed reduction to debt service and the Underwriter will make adjustments to the assumed 
financing structure in the order presented in subclauses (I) - (III) of this clause subject to a Direct 
Loan NOFA and program rules:  

(I) a reduction of the interest rate or an increase in the amortization period for Direct Loans;  
(II) a reclassification of Direct Loans to reflect grants,   
(III) a reduction in the permanent loan amount for non-Department funded loans based upon 

the rates and terms in the permanent loan term sheet(s) as long as they are within the 
ranges in subparagraphs (A) and (B) of this paragraph.  

(ii)  If the DCR is greater than the maximum, the recommendations of the Report may be based on an 
assumed increase to debt service and the Underwriter will make adjustments to the assumed 
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financing structure in the order presented in subclauses (I) - (III) of this clause subject to a Direct 
Loan NOFA and program rules:  

(I) reclassification of Department funded grants to reflect loans;  
(II) an increase in the interest rate or a decrease in the amortization period for Direct Loans;  
(III) an increase in the permanent loan amount for non-Department funded loans based upon 

the rates and terms in the permanent loan term sheet as long as they are within the 
ranges in subparagraphs (A) and (B) of this paragraph.  

(iii)  For Housing Tax Credit Developments, a reduction in the recommended Housing Credit Allocation 
Amount may be made based on the Gap Method described in subsection (c)(2) of this section as a 
result of an increased debt assumption, if any. 

(iv)   The Underwriter may limit total debt service that is senior to a Direct Loan to produce an 
acceptable DCR on the Direct Loan.  

(5)  Long Term Pro forma. The Underwriter will create a 30-year operating pro forma using the following:  
(A) The Underwriter's or Applicant’s first year stabilized pro forma as determined by paragraph (3) of this 

subsection.  
(B) A 2 percent annual growth factor is utilized for income and a 3 percent annual growth factor is utilized 

for operating expenses except for management fees that are calculated based on a percentage of each 
year’s EGI.  

(C) Adjustments may be made to the long term pro forma if satisfactory support documentation is provided 
by the Applicant or as independently determined by the Underwriter.  

 
(e) Total Housing Development Costs.  The Department's estimate of the Total Housing Development Cost will be 
based on the Applicant's development cost schedule to the extent that costs can be verified to a reasonable degree of 
certainty with documentation from the Applicant and tools available to the Underwriter. For New Construction 
Developments, the Underwriter's total cost estimate will be used unless the Applicant's Total Housing Development 
Cost is within 5 percent of the Underwriter's estimate. The Department's estimate of the Total Housing Development 
Cost for Rehabilitation Developments  will be based in accordance with the estimated cost provided in the PCA for the 
scope of work as defined by the Applicant and §10.306(a)(5) of this chapter (relating to PCA Guidelines). If the 
Applicant's cost estimate  is utilized and the Applicant's line item costs are inconsistent with documentation provided 
in the Application or program rules, the Underwriter may make adjustments to the Applicant's Total Housing 
Development Cost.  
 

(1) Acquisition Costs. The underwritten acquisition cost is verified with Site Control document(s) for the 
Property.  

(A) Excess Land Acquisition. In cases where more land is to be acquired (by the Applicant or a Related 
Party) than will be utilized as the Development Site and the remainder acreage is not accessible for use 
by tenants or dedicated as permanent and maintained green space, the value ascribed to the proposed 
Development Site will be prorated based on acreage from the total cost reflected in the Site Control 
document(s). An appraisal containing segregated values for the total acreage, the acreage for the 
Development Site and the remainder acreage, or tax assessment value may be used by the Underwriter 
in making a proration determination based on relative value; however, the Underwriter will not utilize a 
prorated value greater than the total amount in the Site Control document(s).  

(B) Identity of Interest Acquisitions.  
(i)  An acquisition will be considered an identity of interest transaction when the seller is an Affiliate 

of, a Related Party to, any owner at any level of the Development Team or a Related Party lender; 
and  

(I) is the current owner in whole or in part of the Property; or  
(II) has or had within the prior 36 months, legal or beneficial ownership of the property or 

any portion thereof or interest therein prior to the first day of the Application Acceptance 
Period.  

(ii)  In all identity of interest transactions the Applicant is required to provide:   
(I) the original acquisition cost evidenced by an executed settlement statement or, if a 

settlement statement is not available, the original asset value listed in the most current 
financial statement for the identity of interest owner; and  

(II) if the original acquisition cost evidenced by subclause (I) of this clause is less than the 
acquisition cost stated in the application:  
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(-a-)  an appraisal that meets the requirements of §10.304 of this chapter (relating to 
Appraisal Rules and Guidelines); and  

(-b-)  any other verifiable costs of owning, holding, or improving the Property, 
excluding seller financing, that when added to the value from subclause (I) of this 
clause justifies the Applicant's proposed acquisition amount.  
(-1-)  For land-only transactions, documentation of owning, holding or 

improving costs since the original acquisition date may include property 
taxes, interest expense to unrelated Third Party lender(s), capitalized 
costs of any physical improvements, the cost of zoning, platting, and any 
off-site costs to provide utilities or improve access to the Property. All 
allowable holding and improvement costs must directly benefit the 
proposed Development by a reduction to hard or soft costs. Additionally, 
an annual return of 10 percent may be applied to the original capital 
investment and documented holding and improvement costs; this return 
will be applied from the date the applicable cost is incurred until the date 
of the Department's Board meeting at which the Grant, Direct Loan 
and/or Housing Credit Allocation will be considered.  

(-2-)  For transactions which include existing buildings that will be 
rehabilitated or otherwise retained as part of the Development, 
documentation of owning, holding, or improving costs since the original 
acquisition date may include capitalized costs of improvements to the 
Property, and in the case of USDA financed Developments the cost of exit 
taxes not to exceed an amount necessary to allow the sellers to be made 
whole in the original and subsequent investment in the Property and 
avoid foreclosure. Additionally, an annual return of 10 percent may be 
applied to the original capital investment and documented holding and 
improvement costs; this return will be applied from the date the 
applicable cost was incurred until the date of the Department's Board 
meeting at which the Grant, Direct Loan and/or Housing Credit Allocation 
will be considered. For any period of time during which the existing 
buildings are occupied or otherwise producing revenue, holding costs 
may not include capitalized costs, operating expenses, including, but not 
limited to, property taxes and interest expense.  

(iii)  In no instance will the acquisition cost utilized by the Underwriter exceed the lesser of the 
original acquisition cost evidenced by clause (ii)(I) of this subparagraph plus costs identified in 
clause (ii)(II)(-b-) of this subparagraph, or if applicable the "as-is" value conclusion evidenced by 
clause (ii)(II)(-a-) of this subparagraph.  Acquisition cost is limited to appraised land value for 
transactions which include existing buildings that will be demolished.  The resulting acquisition 
cost will be referred to as the "Adjusted Acquisition Cost."  

(C)  Eligible Basis on Acquisition of Buildings. Building acquisition cost will be included in the 
underwritten Eligible Basis if the Applicant provided an appraisal that meets the Department's 
Appraisal Rules and Guidelines as described in §10.304 of this chapter. The underwritten eligible 
building cost will be the lowest of the values determined based on clauses (i) - (iii) of this subparagraph:  

(i)  the Applicant's stated eligible building acquisition cost;  
(ii)  the total acquisition cost reflected in the Site Control document(s), or the Adjusted Acquisition 

Cost (as defined in subparagraph (B)(iii) of this paragraph), prorated using the relative land and 
building values indicated by the applicable appraised value;  

(iii)  total acquisition cost reflected in the Site Control document(s), or the Adjusted Acquisition Cost 
(as defined in subparagraph (B)(iii) of this paragraph), less the appraised "as-vacant" land value; 
or  

(iv)  the Underwriter will use the value that best corresponds to the circumstances presently affecting 
the Development and that will continue to affect the Development after transfer to the new owner 
in determining the building value. Any value of existing favorable financing will be attributed 
prorata to the land and buildings.  

(2) Off-Site Costs. The Underwriter will only consider costs of Off-Site Construction that are well documented and 
certified to by a Third Party engineer on the required Application forms with supporting documentation.  
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(3) Site Work Costs. The Underwriter will only consider costs of Site Work that are well documented and 
certified to by a Third Party engineer on the required Application forms with supporting documentation. 

(4) Building Costs.  
(A) New Construction and Reconstruction. The Underwriter will use the Marshall and Swift Residential 

Cost Handbook, other comparable published Third-Party cost estimating data sources, historical final 
cost certifications of previous Housing Tax Credit developments and other acceptable cost data available 
to the Underwriter to estimate Building Cost. Generally, the "Average Quality" multiple, townhouse, or 
single family costs, as appropriate, from the Marshall and Swift Residential Cost Handbook or other 
comparable published Third-Party data source, will be used based upon details provided in the 
Application and particularly building plans and elevations. The Underwriter will consider amenities, 
specifications and development types not included in the Average Quality standard.  The Underwriter 
may consider a sales tax exemption for nonprofit General Contractors.  

(B) Rehabilitation and Adaptive Reuse.  
(i)  The Applicant must provide a detailed narrative description of the scope of work for the proposed 

rehabilitation.  
(ii)  The Underwriter will use cost data provided  on the PCA Cost Schedule Supplement.  

(5)  Contingency. Total contingency, including any soft cost contingency, will be limited to a maximum of 7 
percent of Building Cost plus Site Work and off-sites for New Construction and Reconstruction Developments, 
and 10 percent of Building Cost plus Site Work and off-sites for Rehabilitation and Adaptive Reuse 
Developments. For Housing Tax Credit Developments, the percentage is applied to the sum of the eligible 
Building Cost, eligible Site Work costs and eligible off-site costs in calculating the eligible contingency cost.  

(6) General Contractor Fee. General Contractor fees include general requirements, contractor overhead, and 
contractor profit. General requirements include, but are not limited to, on-site supervision or construction 
management, off-site supervision and overhead, jobsite security, equipment rental, storage, temporary 
utilities, and other indirect costs. General Contractor fees are limited to a total of 14 percent on Developments 
with Hard Costs of $3 million or greater, the lesser of $420,000 or 16 percent on Developments with Hard 
Costs less than $3 million and greater than $2 million, and the lesser of $320,000 or 18 percent on 
Developments with Hard Costs at $2 million or less. For tax credit Developments, the percentages are applied 
to the sum of the Eligible Hard Costs in calculating the eligible contractor fees. For Developments also 
receiving financing from USDA, the combination of builder's general requirements, builder's overhead, and 
builder's profit should not exceed the lower of TDHCA or USDA requirements. Additional fees for ineligible 
costs will be limited to the same percentage of ineligible Hard Costs but will not be included in Eligible Basis.  

(7) Developer Fee.  
(A) For Housing Tax Credit Developments, the Developer Fee included in Eligible Basis cannot exceed 15 

percent of the project's eligible costs, less Developer fees, for Developments proposing fifty (50) Units or 
more and 20 percent of the project's eligible costs, less Developer fees, for Developments proposing 
forty-nine (49) Units or less.  For Public Housing Authority Developments for conversion under the HUD 
Rental Assistance Demonstration (“RAD”) program that will be financed using tax-exempt mortgage 
revenue bonds, the Developer Fee cannot exceed 20 percent of the project’s eligible cost less Developer 
Fee. 

(B) Any additional Developer fee claimed for ineligible costs will be limited to the same percentage but 
applied only to ineligible Hard Costs (15 percent for Developments with fifty (50) or more Units, or 20 
percent for Developments with forty-nine (49) or fewer Units). Any Developer fee above this limit will 
be excluded from Total Housing Development Costs. All fees to Affiliates and/or Related Parties for work 
or guarantees determined by the Underwriter to be typically completed or provided by the Developer or 
Principal(s) of the Developer will be considered part of Developer fee.  

(C) In the case of a transaction requesting acquisition Housing Tax Credits:  
(i) the allocation of eligible Developer fee in calculating Rehabilitation/New Construction Housing 

Tax Credits will not exceed 15 percent of the Rehabilitation/New Construction eligible costs less 
Developer fees for Developments proposing fifty (50) Units or more and 20 percent of the 
Rehabilitation/New Construction eligible costs less Developer fees for Developments proposing 
forty-nine (49) Units or less; and  

(ii) no Developer fee attributable to an identity of interest acquisition of the Development will be 
included.  

(D) Eligible Developer fee is multiplied by the appropriate Applicable Percentage depending whether it is 
attributable to acquisition or rehabilitation basis. 
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(E) For non-Housing Tax Credit developments, the percentage can be up to 15 percent, but is based upon 
Total Housing Development Cost less the sum of the fee itself, land costs, the costs of permanent 
financing, excessive construction period financing described in paragraph (8) of this subsection, 
reserves, and any identity of interest acquisition cost. 

  
(8) Financing Costs. All fees required by the construction lender, permanent lender and equity partner must be 

indicated in the term sheets.  Eligible construction period interest is limited to the lesser of actual eligible 
construction period interest, or the interest on one (1) year's fully drawn construction period loan funds at the 
construction period interest rate indicated in the term sheet(s). For tax-exempt bond transactions up to 
twenty four (24) months of interest may be included.  Any excess over this amount will not be included in 
Eligible Basis. Construction period interest on Related Party construction loans is not included in Eligible 
Basis.  

(9) Reserves. Except for the underwriting of a Housing Tax Credit Development at cost certification, the 
Underwriter will utilize the amount described in the Applicant's project cost schedule if it is within the range 
of two (2) to six (6) months of stabilized operating expenses plus debt service. Alternatively, the Underwriter 
may consider a greater amount proposed by the first lien lender or syndicator if the detail for such greater 
amount is found by the Underwriter to be both reasonable and well documented. Reserves do not include 
capitalized asset management fees, guaranty reserves, tenant services reserves or other similar costs.  Lease 
up reserves, exclusive of initial start-up costs, funding of other reserves and interim interest, may be 
considered with documentation showing sizing assumptions acceptable to the Underwriter.  In no instance at 
initial underwriting will total reserves exceed twelve (12) months of stabilized operating expenses plus debt 
service (including transferred replacement reserves for USDA or HUD financed rehabilitation transactions).  
Pursuant to §10.404(c) and for the underwriting of a Housing Tax Credit Development at cost certification, 
operating reserves that will be maintained for a minimum period of five years and documented in the Owner’s 
partnership agreement and/or the permanent lender’s loan documents will be included as a development cost. 

(10) Soft Costs. Eligible soft costs are generally costs that can be capitalized in the basis of the Development for tax 
purposes. The Underwriter will evaluate and apply the allocation of these soft costs in accordance with the 
Department's prevailing interpretation of the Code. Generally the Applicant’s costs are used however the 
Underwriter will use comparative data to determine the reasonableness of all soft costs. 

(11) Additional Tenant Amenities. For Housing Tax Credit Developments and after submission of the cost 
certification package, the Underwriter may consider costs of additional building and site amenities (suitable 
for the tenant population being served) proposed by the Owner in an amount not to exceed 1.5% of the 
originally underwritten Hard Costs. The additional amenities may be included in the LURA. 

(12) Special Reserve Account.  For Housing Tax Credit Developments at cost certification, the Underwriter may 
include a deposit of up to $2,500 per Unit into a Special Reserve Account [pursuant to §10.404(d)] as a 
Development Cost. 

 
(f) Development Team Capacity and Development Plan.  
 

(1) The Underwriter will evaluate and report on the overall capacity of the Development Team by reviewing 
aspects, including but not limited to those identified in subparagraphs (A) - (D) of this paragraph:  

(A)  personal credit reports for development sponsors, Developer fee recipients and those individuals 
anticipated to provide guarantee(s). The Underwriter will evaluate the credit report and identify any 
bankruptcy, state or federal tax liens or other relevant credit risks for compliance with eligibility and 
debarment requirements in this chapter;  

(B)  quality of construction, Rehabilitation, and ongoing maintenance of previously awarded housing 
developments by review of construction inspection reports, compliance on-site visits, findings of UPCS 
violations and other information available to the Underwriter;  

(C) for Housing Tax Credit Developments, repeated or ongoing failure to timely submit cost certifications, 
requests for and clearance of final inspections, and timely response to deficiencies in the cost 
certification process;  

(D) adherence to obligations on existing or prior Department funded developments with respect to program 
rules and documentation.  

(2) While all components of the development plan may technically meet the other individual requirements of this 
section, a confluence of serious concerns and unmitigated risks identified during the underwriting process will 
result in an Application being referred to the Committee. The Committee will review any recommendation 
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made under this subsection to deny an Application for a Grant, Direct Loan and/or Housing Credit Allocation 
prior to completion of the Report and posting to the Department's website.  

 
(g) Other Underwriting Considerations. The Underwriter will evaluate additional feasibility elements as described 
in paragraphs (1) - (3) of this subsection.  
 

(1) Floodplains. The Underwriter evaluates the site plan, floodplain map, survey and other information provided 
to determine if any of the buildings, drives, or parking areas reside within the 100-year floodplain. If such a 
determination is made by the Underwriter, the Report will include a condition that:  
(A) the Applicant must pursue and receive a Letter of Map Amendment (“LOMA”) or Letter of Map Revision 

(“LOMR-F”); or  
(B) the Applicant must identify the cost of flood insurance for the buildings and for the tenant's contents for 

buildings within the 100-year floodplain and certify that the flood insurance will be obtained; and  
(C) the Development must be proposed to be designed to comply with the QAP, or NOFA.  

(2) Proximity to Other Developments. The Underwriter will identify in the Report any developments funded or 
known and anticipated to be eligible for funding within one linear mile of the subject. Distance is measured in 
a straight line from nearest boundary point to nearest boundary point.  

(3) Supportive Housing. The unique development and operating characteristics of Supportive Housing 
Developments may require special consideration in these areas:  
(A) Operating Income. The extremely-low-income tenant population typically targeted by a Supportive 

Housing Development may include deep-skewing of rents to well below the 50 percent AMGI level or 
other maximum rent limits established by the Department. The Underwriter should utilize the 
Applicant's proposed rents in the Report as long as such rents are at or below the maximum rent limit 
proposed for the units and equal to any project based rental subsidy rent to be utilized for the 
Development;  

(B) Operating Expenses. A Supportive Housing Development may have significantly higher expenses for 
payroll, management fee, security, resident support services, or other items than typical affordable 
housing developments. The Underwriter will rely heavily upon the historical operating expenses of 
other Supportive Housing Developments affiliated with the Applicant or otherwise available to the 
Underwriter.  Expense estimates must be categorized as outlined in subsection (d)(2) of this section;  

(C) DCR and Long Term Feasibility. Supportive Housing Developments may be exempted from the DCR 
requirements of subsection (d)(4)(D) of this section if the Development is anticipated to operate 
without conventional or "must-pay" debt. Applicants must provide evidence of sufficient financial 
resources to offset any projected 15-year cumulative negative Cash Flow. Such evidence will be 
evaluated by the Underwriter on a case-by-case basis to satisfy the Department's long term feasibility 
requirements and may take the form of one or a combination of: executed subsidy commitment(s); set-
aside of Applicant's financial resources to be substantiated by current financial statements evidencing 
sufficient resources; and/or proof of annual fundraising success sufficient to fill anticipated operating 
losses. If either a set aside of financial resources or annual fundraising are used to evidence the long 
term feasibility of a Supportive Housing Development, a resolution from the Applicant's governing 
board must be provided confirming their irrevocable commitment to the provision of these funds and 
activities; and/or  

(D) Total Housing Development Costs. For Supportive Housing Developments designed with only 
Efficiency Units, the Underwriter may use "Average Quality" dormitory costs, or costs of other 
appropriate design styles from the Marshall & Swift Valuation Service, with adjustments for amenities 
and/or quality as evidenced in the Application, as a base cost in evaluating the reasonableness of the 
Applicant's Building Cost estimate for New Construction Developments.  

 
(h) Work Out Development. Developments that are underwritten subsequent to Board approval in order to 
refinance or gain relief from restrictions may be considered infeasible based on the guidelines in this section, but may 
be characterized as "the best available option" or "acceptable available option" depending on the circumstances and 
subject to the discretion of the Underwriter as long as the option analyzed and recommended is more likely to achieve 
a better financial outcome for the property and the Department than the status quo.  
 
(i) Feasibility Conclusion. An infeasible Development will not be recommended for a Grant, Direct Loan or Housing 
Credit Allocation unless the Underwriter can determine an alternative structure and/or conditions the 
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recommendations of the Report upon receipt of documentation supporting an alternative structure. A Development 
will be characterized as infeasible if paragraph (1) or (2) of this subsection applies. The Development will be 
characterized as infeasible if one or more of paragraphs (3) - (5) of this subsection applies unless paragraph (6)(B) of 
this subsection also applies.  
 

(1) Gross Capture Rate and Individual Unit Capture Rate. The method for determining capture rates for a 
Development is defined in §10.303of this chapter. The Underwriter will independently verify all components 
and conclusions of the capture rates and may, at their discretion, use independently acquired demographic 
data to calculate demand and may make a determination of the capture rates based upon an analysis of the 
Sub-market. The Development:  

(A)  is characterized as a Qualified Elderly Development and the Gross Capture Rate exceeds 10 percent for 
the total proposed Units; or  

(B) is outside a Rural Area and targets the general population, and the Gross Capture Rate exceeds 10 
percent for the total proposed Units; or  

(C) is in a Rural Area and targets the general population, and the Gross Capture Rate exceeds 30 percent; or  
(D) is Supportive Housing and the Gross Capture Rate exceeds 30 percent; or, 
(E) has an Individual Unit Capture Rate for any Unit Type greater than 100 percent.  
(F) Developments meeting the requirements of subparagraph (A), (B), (C), (D) or (E) of this paragraph may 

avoid being characterized as infeasible if clause (i) or (ii) of this subparagraph apply.  
(i) Replacement Housing. The proposed Development is comprised of affordable housing which 

replaces previously existing affordable housing within the Primary Market Area as defined in 
§10.303 of this chapter on a Unit for Unit basis, and gives the displaced tenants of the previously 
existing affordable housing a leasing preference.  

(ii) Existing Housing. The proposed Development is comprised of existing affordable housing which is 
at least 50 percent occupied and gives displaced existing tenants a leasing preference as stated in 
a relocation plan.  

(2) Deferred Developer Fee. Applicants requesting an allocation of tax credits where the estimated deferred 
Developer Fee, based on the underwritten capitalization structure, is not repayable from Cash Flow within the 
first fifteen (15) years of the long term pro forma as described in subsection (d)(5) of this section.  

(3) Pro Forma Rent. The Pro Forma Rent for Units with rents restricted at 60 percent of AMGI is less than the Net 
Program Rent for Units with rents restricted at or below 50 percent of AMGI unless the Applicant accepts the 
Underwriter's recommendation, if any, that all restricted units have rents and incomes restricted at or below 
the 50 percent of AMGI level.  

(4) Initial Feasibility.  
(A) Except when underwritten at cost certification, the first year stabilized pro forma operating expense 
divided by the first year stabilized pro forma Effective Gross Income is greater than 68 percent for Rural 
Developments 36 Units or less and 65 percent for all other Developments. 
(B) The first year DCR is below 1.15 (1.00 for USDA Developments). 

(5) Long Term Feasibility.  The Long Term Pro forma, as defined in subsection (d)(5) of this section, reflects a 
Debt Coverage Ratio below 1.15 or negative cash flow at any time during years two through fifteen.  

 (6) Exceptions. The infeasibility conclusions may be excepted when:  
(A)  Waived by the Executive Director of the Department or by the Committee if documentation is submitted 

by the Applicant to support unique circumstances that would provide mitigation.  
(B)  Developments not meeting the requirements of one or more of paragraphs (3), (4)(A) or (5) of this 

subsection will be re-characterized as feasible if one or more of clauses (i) - (v) of this subparagraph 
apply.  

(i)  The Development will receive Project-based Section 8 Rental Assistance or the HUD Rental 
Assistance Demonstration Program for at least 50 percent of the Units and a firm commitment, 
with terms including Contract Rent and number of Units, is submitted at Application.  

(ii)  The Development will receive rental assistance for at least 50 percent of the Units in association 
with USDA financing.  

(iii) The Development will be characterized as public housing as defined by HUD for at least 50 
percent of the Units.  

(iv) The Development will be characterized as Supportive Housing for at least 50 percent of the Units 
and evidence of adequate financial support for the long term viability of the Development is 
provided.  
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(v)  The Development has other long term project based restrictions on rents for at least 50 percent of 
the Units that allow rents to increase based upon expenses and the Applicant's proposed rents are 
at least 10 percent lower than both the Net Program Rent and Market Rent. 

 
§10.303.  Market Analysis Rules and Guidelines.  
 
(a) General Provision. A Market Analysis prepared for the Department must evaluate the need for decent, safe, and 
sanitary housing at rental rates or sales prices that eligible tenants can afford. The analysis must determine the 
feasibility of the subject Property rental rates or sales price and state conclusions as to the impact of the Property 
with respect to the determined housing needs. The Market Analysis must include a statement that the report preparer 
has read and understood the requirements of this section.  
 
(b) Self-Contained. A Market Analysis prepared for the Department must allow the reader to understand the market 
data presented, the analysis of the data, and the conclusions derived from such data. All data presented should reflect 
the most current information available and the report must provide a parenthetical (in-text) citation or footnote 
describing the data source. The analysis must clearly lead the reader to the same or similar conclusions reached by 
the Market Analyst. All steps leading to a calculated figure must be presented in the body of the report.  
 
(c) Market Analyst Qualifications. A Market Analysis submitted to the Department must be prepared and certified 
by an approved Qualified Market Analyst. (§2306.67055) The Department will maintain an approved Market Analyst 
list based on the guidelines set forth in paragraphs (1) - (3) of this subsection.  
 

(1) The approved Qualified Market Analyst list will be updated and published annually on or about October 1st.   If 
not listed as an approved Qualified Market Analyst by the Department, a Market Analyst may request approval 
by submitting items in subparagraphs (A) - (F) of this paragraph at least thirty (30) days prior to the first day 
of the competitive tax credit Application Acceptance Period or thirty (30) days prior to submission of any 
other application for funding for which the Market Analyst must be approved.  

(A) Franchise Tax Account Status from the Texas Comptroller of Public Accounts (not applicable for sole 
proprietorships).  

(B) A current organization chart or list reflecting all members of the firm who may author or sign the 
Market Analysis.  

(C) Resumes for all members of the firm or subcontractors who may author or sign the Market Analysis.  
(D) General information regarding the firm's experience including references, the number of previous 

similar assignments and timeframes in which previous assignments were completed.  
(E) Certification from an authorized representative of the firm that the services to be provided will conform 

to the Department's Market Analysis Rules and Guidelines, as described in this section, in effect for the 
Application Round in which each Market Analysis is submitted.  

(F) A sample Market Analysis that conforms to the Department's Market Analysis Rules and Guidelines, as 
described in this section, in effect for the year in which the sample Market Analysis is submitted.  

An already approved Qualified Market Analyst will remain on the list so long as at least one (1) Market 
Analysis has been submitted to the Department in the previous 12 months or items (A),(B),(C) and (E) are 
submitted prior to October 1st.  Otherwise, the Market Analyst will automatically be removed from the list. 

(2) During the underwriting process each Market Analysis will be reviewed and any discrepancies with the rules 
and guidelines set forth in this section may be identified and require timely correction. Subsequent to the 
completion of the Application Round and as time permits, staff or a review appraiser will re-review a sample 
set of submitted market analyses to ensure that the Department's Market Analysis Rules and Guidelines are 
met. If it is found that a Market Analyst has not conformed to the Department's Market Analysis Rules and 
Guidelines, as certified to, the Market Analyst will be notified of the discrepancies in the Market Analysis and 
will be removed from the approved Qualified Market Analyst list.  

(A) In and of itself, removal from the list of approved Market Analysts will not invalidate a Market Analysis 
commissioned prior to the removal date and at least ninety (90) days prior to the first day of the 
applicable Application Acceptance Period.  

(B) To be reinstated as an approved Qualified Market Analyst, the Market Analyst must amend the previous 
report to remove all discrepancies or submit a new sample Market Analysis that conforms to the 
Department's Market Analysis Rules and Guidelines, as described in this section, in effect for the year in 
which the updated or new sample Market Analysis is submitted.  
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(3) The list of approved Qualified Market Analysts will be posted on the Department's web site no later than 
November 1st. 

 
(d) Market Analysis Contents. A Market Analysis for a rental Development prepared for the Department must be 
organized in a format that follows a logical progression and must include, at minimum, items addressed in paragraphs 
(1) - (13) of this subsection.  
 

(1) Title Page. Include Property address or location, effective date of analysis, date report completed, name and 
address of person authorizing report, and name and address of Market Analyst.  

(2) Letter of Transmittal. The date of the letter must be the date the report was completed. Include Property 
address or location, description of Property, statement as to purpose and scope of analysis, reference to 
accompanying Market Analysis report with effective date of analysis and summary of conclusions, date of 
Property inspection, name of persons inspecting subject Property, and signatures of all Market Analysts 
authorized to work on the assignment. Include a statement that the report preparer has read and understood 
the requirements of this section.  

(3) Table of Contents. Number the exhibits included with the report for easy reference.  
(4) Market Analysis Summary. Include the Department's Market Analysis Summary  exhibit.  
(5) Assumptions and Limiting Conditions. Include a description of all assumptions, both general and specific, 

made by the Market Analyst concerning the Property.  
(6) Identification of the Property. Provide a statement to acquaint the reader with the Development. Such 

information includes street address, tax assessor's parcel number(s), and Development characteristics.  
(7) Statement of Ownership. Disclose the current owners of record and provide a three (3) year history of 

ownership for the subject Property.  
(8) Secondary Market Area. A SMA is not required, but may be defined at the discretion of the Market Analyst to 

support identified demand. All of the Market Analyst's conclusions specific to the subject Development must 
be based on only one SMA definition. The entire PMA, as described in this paragraph, must be contained within 
the SMA boundaries. The Market Analyst must adhere to the methodology described in this paragraph when 
determining the Secondary Market Area. (§2306.67055)  

(A) The SMA will be defined by the Market Analyst with:  
(i)  size based on a base year population of no more than 250,000 people inclusive of the PMA; and  
(ii) boundaries based on U.S. census tracts.  

(B) The Market Analyst's definition of the SMA must include:  
(i) a detailed description of why the subject Development is expected to draw a significant number of 

tenants or homebuyers from the defined SMA;  
(ii) a complete demographic report for the defined SMA; and  
(iii) a scaled distance map indicating the SMA boundaries showing relevant U.S. census tracts with 

complete 11-digit identification numbers in numerical orderwith labels as well as the location of 
the subject Development and all comparable Developments.  

(9) Primary Market Area. All of the Market Analyst's conclusions specific to the subject Development must be 
based on only one PMA definition. The Market Analyst must adhere to the methodology described in this 
paragraph when determining the market area. (§2306.67055)  

(A)  The PMA will be defined by the Market Analyst as:  
(i) size based on a base year population of no more than 100,000 people;  
(ii) boundaries based on U.S. census tracts; and  
(iii) the population of the PMA may exceed 100,000 if the amount over the limit is contained within a 

single census tract.  
(B) The Market Analyst's definition of the PMA must include:  

(i) a detailed description of why the subject Development is expected to draw a majority of its 
prospective tenants or homebuyers from the defined PMA;  

(ii) a complete demographic report for the defined PMA; and  
(iii) a scaled distance map indicating the PMA boundaries showing relevant U.S. census tracts with 

complete 11-digit identification numbers in numerical orderwith labels as well as the location of 
the subject Development and all comparable Developments.  The map must indicate the total 
square miles of PMA. 

(C) Comparable Units. Identify Developments in the PMA with Comparable Units. In PMAs lacking 
sufficient rent comparables, it may be necessary for the Market Analyst to collect data from markets 
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with similar characteristics and make quantifiable location adjustments. Provide a data sheet for each 
Development consisting of:  

(i) development name;  
(ii) address;  
(iii) year of construction and year of Rehabilitation, if applicable;  
(iv) property condition;  
(v) Target Population;  
(vi) unit mix specifying number of Bedrooms, number of baths, Net Rentable Area; and  

(I) monthly rent and Utility Allowance; or  
(II)  sales price with terms, marketing period and date of sale;  

(vii)  description of concessions;  
(viii) list of unit amenities;  
(ix)  utility structure;  
(x)  list of common amenities;   
(xi)  narrative comparison of its proximity to employment centers and services relative to targeted 

tenant population of the subject property; and, 
 (xii)  for rental developments only, the occupancy and turnover.  

(10) Market Information.  
(A)  For each of the defined market areas, identify the number of units for each of the categories in clauses 

(i) - (vi) of this subparagraph; the data must be clearly labeled as relating to either the PMA or the SMA, 
if applicable:  

(i) total housing;  
(ii) rental developments (all multi-family);  
(iii) Affordable housing;  
(iv) Comparable Units;  
(v) Unstabilized Comparable Units; and  
(vi) proposed Comparable Units.  

(B) Occupancy. The occupancy rate indicated in the Market Analysis may be used to support both the 
overall demand conclusion for the proposed Development and the vacancy rate assumption used in 
underwriting the Development described in §10.302(d)(1)(C) of this chapter (relating to Underwriting 
Rules and Guidelines). State the overall physical occupancy rate for the proposed housing tenure (renter 
or owner) within the defined market areas by:  

(i)   number of Bedrooms;  
(ii)  quality of construction (class);  
(iii) Target Population; and  
(iv) Comparable Units.  

(C) Absorption. State the absorption trends by quality of construction (class) and absorption rates for 
Comparable Units.  

(D) Demographic Reports.  
(i) All demographic reports must include population and household data for a five (5) year period 

with the year of Application submission as the base year;  
(ii) All demographic reports must provide sufficient data to enable calculation of income-eligible, age-

, size-, and tenure-appropriate household populations;  
(iii) For Developments targeting seniors, all demographic reports must provide a detailed breakdown 

of households by age and by income; and  
(iv) A complete copy of all demographic reports relied upon for the demand analysis, including the 

reference index that indicates the census tracts on which the report is based.  
(E) Demand. Provide a comprehensive evaluation of the need for the proposed housing for the 

Development as a whole and each Unit type by number of Bedrooms proposed and rent restriction 
category within the defined market areas using the most current census and demographic data 
available.  

(i) Demographics. The Market Analyst should use demographic data specific to the characteristics of 
the households that will be living in the proposed Development. For example, the Market Analyst 
should use demographic data specific to elderly population for a Qualified Elderly Development, if 
available, and should avoid making adjustments from more general demographic data. If 
adjustment rates are used based on more general data for any of the criteria described in 
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subclauses (I) - (V) of this clause, they should be clearly identified and documented as to their 
source in the report.  

(I) Population. Provide population and household figures, supported by actual demographics, 
for a five (5) year period with the year of Application submission as the base year.  

(II) Target. If applicable, adjust the household projections for the Qualified Elderly targeted by 
the proposed Development.  

(III) Household Size-Appropriate. Adjust the household projections or target household 
projections, as applicable, for the appropriate household size for the proposed Unit type by 
number of Bedrooms proposed and rent restriction category based on 1.5 persons per 
Bedroom (round up).  

(IV) Income Eligible. Adjust the household size appropriate projections for income eligibility 
based on the income bands for the proposed Unit Type by number of Bedrooms proposed 
and rent restriction category with:  

(-a-)  the lower end of each income band calculated based on the lowest gross rent 
proposed divided by 35 percent for the general population and 50 percent for 
Qualified Elderly households; and  

(-b-)  the upper end of each income band equal to the applicable gross median income 
limit for the largest appropriate household size based on 1.5 persons per 
Bedroom (round up) or one person for Efficiency Units.  

(V) Tenure-Appropriate. Adjust the income-eligible household projections for tenure (renter 
or owner). If tenure appropriate income eligible target household data is available, a 
tenure appropriate adjustment is not necessary.  

(ii) Gross Demand. Gross Demand is defined as the sum of Potential Demand from the PMA, Demand 
from Other Sources, and Potential Demand from a Secondary Market Area (SMA) to the extent 
that SMA demand does not exceed 25 percent of Gross Demand.  

(iii) Potential Demand. Potential Demand is defined as the number of income-eligible, age-, size-, and 
tenure-appropriate target households in the designated market area at the proposed placed in 
service date.  

(I) Maximum eligible income is equal to the applicable gross median income limit for the 
largest appropriate household size based on 1.5 persons per Bedroom (round up) or one 
person for Efficiency Units.  

(II) For Developments targeting the general population:  
(-a-) minimum eligible income is based on a 35 percent rent to income ratio;  
(-b-) appropriate household size is defined as 1.5 persons per Bedroom (rounded up); 

and  
(-c-) the tenure-appropriate population for a rental Development is limited to the 

population of renter households.  
(III)  For Developments consisting solely of single family residences on separate lots with all 

Units having three (3) or more Bedrooms:  
(-a-) minimum eligible income is based on a 35 percent rent to income ratio;  
(-b-) appropriate household size is defined as 1.5 persons per Bedroom (rounded up); 

and  
(-c-) Gross Demand includes both renter and owner households.  

(IV)  For Qualified Elderly Developments or Supportive Housing:  
(-a-) minimum eligible income is based on a 50 percent rent to income ratio; and  
(-b-) Gross Demand includes all household sizes and both renter and owner 

households.  
(iv) Demand from Secondary Market Area:  

(I) Potential Demand from an SMA should be calculated in the same way as Potential Demand 
from the PMA;  

(II) Potential Demand from an SMA may be included in Gross Demand to the extent that SMA 
demand does not exceed 25 percent of Gross Demand; and  

(III) the supply of proposed and unstabilized Comparable Units in the SMA must be included in 
the calculation of the capture rate at the same proportion that Potential Demand from the 
SMA is included in Gross Demand.  

(v) Demand from Other Sources:  
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(I) the source of additional demand and the methodology used to calculate the additional 
demand must be clearly stated;  

(II) consideration of Demand from Other Sources is at the discretion of the Underwriter;  
(III) Demand from Other Sources must be limited to households that are not included in 

Potential Demand; and  
(IV) if households with Section 8 vouchers are identified as a source of demand, the Market 

Study must include:  
(-a-) documentation of the number of vouchers administered by the local Housing 

Authority; and  
(-b-) a complete demographic report for the area in which the vouchers are 

distributed.  
(F) Employment. Provide a comprehensive analysis of employment trends and forecasts in the Primary 

Market Area.  
(11)  Conclusions. Include a comprehensive evaluation of the subject Property, separately addressing each housing 

type and specific population to be served by the Development in terms of items in subparagraphs (A) - (I) of 
this paragraph. All conclusions must be consistent with the data and analysis presented throughout the Market 
Analysis.  

(A) Unit Mix. Provide a best possible unit mix conclusion based on the occupancy rates by Bedroom type 
within the PMA and target, income-eligible, size-appropriate and tenure-appropriate household demand 
by unit type and income type within the PMA.  

(B) Rents. Provide a separate Market Rent conclusion for each proposed Unit Type by number of Bedrooms 
and rent restriction category. Conclusions of Market Rent below the maximum Net Program Rent limit 
must be well documented as the conclusions may impact the feasibility of the Development under 
§10.302(i) of this chapter. In support of the Market Rent conclusions, provide a separate attribute 
adjustment matrix for each proposed Unit Type by number of Bedrooms and rental restriction category.  

(i) The Department recommends use of HUD Form 92273.  
(ii) A minimum of three developments must be represented on each attribute adjustment matrix.  
(iii) Adjustments for concessions must be included, if applicable. 
 (iv) Adjustments for proximity to employment centers and services narrated in the Comparable Unit 

description must be included. 
(v) Total adjustments in excess of 15 percent must be supported with additional narrative.  
(vi) Total adjustments in excess of 25 percent indicate the Units are not comparable for the purposes 

of determining Market Rent conclusions.  
(C) Effective Gross Income. Provide rental income, secondary income, and vacancy and collection loss 

projections for the subject derived independent of the Applicant's estimates.  
(D) Demand:  

(i) state the Gross Demand for each Unit Type by number of Bedrooms proposed and rent restriction 
category (e.g. one-Bedroom Units restricted at 50 percent of AMGI; two-Bedroom Units restricted 
at 60 percent of AMGI); and  

(ii) state the Gross Demand for the proposed Development as a whole. If some households are eligible 
for more than one Unit Type due to overlapping eligible ranges for income or household size, 
Gross Demand should be adjusted to avoid including households more than once.  

(E) Relevant Supply. The Relevant Supply of proposed and unstabilized Comparable Units includes:  
(i) the proposed subject Units;  
(ii) Comparable Units in an Application with priority over the subject pursuant to §10.201(6) of this 

chapter.  
(iii) Comparable Units in previously approved but Unstabilized Developments in the PMA; and  
(iv) Comparable Units in previously approved but Unstabilized Developments in the SMA, in the same 

proportion as the proportion of Potential Demand from the SMA that is included in Gross Demand.  
(F) Gross Capture Rate. The Gross Capture Rate is defined as the Relevant Supply divided by the Gross 

Demand. Refer to §10.302(i) of this chapter for feasibility criteria. 
(G)  Individual Unit Capture Rate.  For each Unit Type by number of Bedrooms and rent restriction 

categories, the individual unit capture rate is defined as the Relevant Supply of proposed and 
unstabilized Comparable Units divided by the eligible demand for that Unit.  [Some households are 
eligible for multiple Unit Types.  In order to calculate individual unit capture rates, the Underwriter will 
make assumptions such that each household is included in the capture rate for only one Unit Type.] 
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(H) A complete demand and capture rate analysis is required in every Market Study, regardless of the 
current occupancy level of an existing Development.  

(I) Absorption. Project an absorption period for the subject Development to achieve Breakeven Occupancy. 
State the absorption rate.  

(J) Market Impact. Provide an assessment of the impact the subject Development, as completed, will have 
on existing Developments supported by Housing Tax Credits in the Primary Market. (§2306.67055)  

(12)  Photographs. Provide labeled color photographs of the subject Property, the neighborhood, street scenes, 
and comparables. An aerial photograph is desirable but not mandatory.  

(13)  Appendices. Any Third Party reports including demographics relied upon by the Market Analyst must be 
provided in appendix form. A list of works cited including personal communications also must be provided, 
and the Modern Language Association (MLA) format is suggested. 

(14) Qualifications.  Current Franchise Tax Account Status from the Texas Comptroller of Public Accounts (not 
applicable for sole proprietorships) and any changes to items listed in §10.303(c)(1)(B) and (C) of this 
chapter. 

 
(e) The Department reserves the right to require the Market Analyst to address such other issues as may be relevant 
to the Department's evaluation of the need for the subject Development and the provisions of the particular program 
guidelines.  
 
(f) In the event that the PMA for a subject Development overlaps the PMA's of other proposed or unstabilized 
comparable Developments, the Underwriter may perform an extended Sub-Market analysis considering the combined 
PMA's and all proposed and unstabilized Units in the extended Sub-Market Area; the Gross Capture Rate from such an 
extended Sub-Market Area analysis may be used as the basis for a feasibility conclusion.  
 
(g) All Applicants shall acknowledge, by virtue of filing an Application, that the Department shall not be bound by any 
such opinion or Market Analysis, and may substitute its own analysis and underwriting conclusions for those 
submitted by the Market Analyst.  
 
§10.304.  Appraisal Rules and Guidelines.  
 
(a) General Provision. An appraisal prepared for the Department must conform to the Uniform Standards of 
Professional Appraisal Practice (USPAP) as adopted by the Appraisal Standards Board of the Appraisal Foundation. 
The appraisal must include a statement that the report preparer has read and understood the requirements of this 
section.  
 
(b) Self-Contained. An appraisal prepared for the Department must describe sufficient and adequate data and 
analyses to support the final opinion of value. The final value(s) must be reasonable, based on the information 
included. Any Third Party reports relied upon by the appraiser must be verified by the appraiser as to the validity of 
the data and the conclusions.  
 
(c) Appraiser Qualifications. The qualifications of each appraiser are determined on a case-by-case basis by the 
Director of Real Estate Analysis or review appraiser, based upon the quality of the report itself and the experience and 
educational background of the appraiser. At minimum, a qualified appraiser must be appropriately certified or 
licensed by the Texas Appraiser Licensing and Certification Board.  
 
(d) Appraisal Contents. An appraisal prepared for the Department must be organized in a format that follows a 
logical progression. In addition to the contents described in USPAP Standards Rule 2, the appraisal must include items 
addressed in paragraphs (1) - (12) of this subsection.  
 

(1) Title Page. Include a statement identifying the Department as the client, acknowledging that the Department 
is granted full authority to rely on the findings of the report, and name and address of person authorizing 
report.  

(2) Letter of Transmittal. Include reference to accompanying appraisal report, reference to all person(s) that 
provided significant assistance in the preparation of the report, date of report, effective date of appraisal, date 
of property inspection, name of person(s) inspecting the property, tax assessor's parcel number(s) of the site, 
estimate of marketing period, and signatures of all appraisers authorized to work on the assignment including 
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the appraiser who inspected the property. Include a statement indicating the report preparer has read and 
understood the requirements of this section.  

(3) Table of Contents. Number the exhibits included with the report for easy reference.  
(4) Disclosure of Competency. Include appraiser's qualifications, detailing education and experience.  
(5) Statement of Ownership of the Subject Property. Discuss all prior sales of the subject Property which 

occurred within the past three (3) years. Any pending agreements of sale, options to buy, or listing of the 
subject Property must be disclosed in the appraisal report.  

(6) Property Rights Appraised. Include a statement as to the property rights (e.g., fee simple interest, leased fee 
interest, leasehold, etc.) being considered. The appropriate interest must be defined in terms of current 
appraisal terminology with the source cited.  

(7) Site/Improvement Description. Discuss the site characteristics including subparagraphs (A) - (E) of this 
paragraph.  

(A) Physical Site Characteristics. Describe dimensions, size (square footage, acreage, etc.), shape, 
topography, corner influence, frontage, access, ingress-egress, etc. associated with the Development Site. 
Include a plat map and/or survey.  

(B) Floodplain. Discuss floodplain (including flood map panel number) and include a floodplain map with 
the subject Property clearly identified.  

(C) Zoning. Report the current zoning and description of the zoning restrictions and/or deed restrictions, 
where applicable, and type of Development permitted. Any probability of change in zoning should be 
discussed. A statement as to whether or not the improvements conform to the current zoning should be 
included. A statement addressing whether or not the improvements could be rebuilt if damaged or 
destroyed, should be included. If current zoning is not consistent with the highest and best use, and 
zoning changes are reasonable to expect, time and expense associated with the proposed zoning change 
should be considered and documented. A zoning map should be included.  

(D) Description of Improvements. Provide a thorough description and analysis of the improvements 
including size (Net Rentable Area, gross building area, etc.), number of stories, number of buildings, 
type/quality of construction, condition, actual age, effective age, exterior and interior amenities, items of 
deferred maintenance, energy efficiency measures, etc. All applicable forms of depreciation should be 
addressed along with the remaining economic life.  

(E) Environmental Hazards. It is recognized appraisers are not experts in such matters and the impact of 
such deficiencies may not be quantified; however, the report should disclose any potential 
environmental hazards (such as discolored vegetation, oil residue, asbestos-containing materials, lead-
based paint etc.) noted during the inspection.  

(8) Highest and Best Use. Market Analysis and feasibility study is required as part of the highest and best use. 
The highest and best use analysis should consider paragraph (7)(A) - (E) of this subsection as well as a supply 
and demand analysis.  

(A) The appraisal must inform the reader of any positive or negative market trends which could influence 
the value of the appraised Property. Detailed data must be included to support the appraiser's estimate 
of stabilized income, absorption, and occupancy.  

(B) The highest and best use section must contain a separate analysis "as if vacant" and "as improved" (or 
"as proposed to be improved/renovated"). All four elements (legally permissible, physically possible, 
feasible, and maximally productive) must be considered.  

(9) Appraisal Process. It is mandatory that all three approaches, Cost Approach, Sales Comparison Approach and 
Income Approach, are considered in valuing the Property. If an approach is not applicable to a particular 
property an adequate explanation must be provided. A land value estimate must be provided if the Cost 
Approach is not applicable.  

(A) Cost Approach. This approach should give a clear and concise estimate of the cost to construct the 
subject improvements. The source(s) of the cost data should be reported.  

(i)  Cost comparables are desirable; however, alternative cost information may be obtained from 
Marshall & Swift Valuation Service or similar publications. The section, class, page, etc. should be 
referenced. All soft costs and entrepreneurial profit must be addressed and documented.  

(ii) All applicable forms of depreciation must be discussed and analyzed. Such discussion must be 
consistent with the description of the improvements.  

(iii) The land value estimate should include a sufficient number of sales which are current, 
comparable, and similar to the subject in terms of highest and best use. Comparable sales 
information should include address, legal description, tax assessor's parcel number(s), sales price, 
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date of sale, grantor, grantee, three (3) year sales history, and adequate description of property 
transferred. The final value estimate should fall within the adjusted and unadjusted value ranges. 
Consideration and appropriate cash equivalent adjustments to the comparable sales price for 
subclauses (I) - (VII) of this clause should be made when applicable.  

(I) Property rights conveyed.  
(II) Financing terms.  
(III) Conditions of sale.  
(IV) Location.  
(V) Highest and best use.  
(VI) Physical characteristics (e.g., topography, size, shape, etc.).  
(VII) Other characteristics (e.g., existing/proposed entitlements, special assessments, etc.).  

(B) Sales Comparison Approach. This section should contain an adequate number of sales to provide the 
reader with a description of the current market conditions concerning this property type. Sales data 
should be recent and specific for the property type being appraised. The sales must be confirmed with 
buyer, seller, or an individual knowledgeable of the transaction.  

(i) Sales information should include address, legal description, tax assessor's parcel number(s), sales 
price, financing considerations and adjustment for cash equivalency, date of sale, recordation of 
the instrument, parties to the transaction, three (3) year sale history, complete description of the 
Property and property rights conveyed, and discussion of marketing time. A scaled distance map 
clearly identifying the subject and the comparable sales must be included.  

(ii) The method(s) used in the Sales Comparison Approach must be reflective of actual market activity 
and market participants.  

(I) Sale Price/Unit of Comparison. The analysis of the sale comparables must identify, relate, 
and evaluate the individual adjustments applicable for property rights, terms of sale, 
conditions of sale, market conditions, and physical features. Sufficient narrative must be 
included to permit the reader to understand the direction and magnitude of the individual 
adjustments, as well as a unit of comparison value indicator for each comparable.  

(II) Net Operating Income/Unit of Comparison. The Net Operating Income statistics or the 
comparables must be calculated in the same manner. It should be disclosed if reserves for 
replacement have been included in this method of analysis. At least one other method 
should accompany this method of analysis.  

(C) Income Approach. This section must contain an analysis of both the actual historical and projected 
income and expense aspects of the subject Property.  

(i) Market Rent Estimate/Comparable Rental Analysis. This section of the report should include 
an adequate number of actual market transactions to inform the reader of current market 
conditions concerning rental Units. The comparables must indicate current research for this 
specific property type. The comparables must be confirmed with the landlord, tenant or agent and 
individual data sheets must be included. The individual data sheets should include property 
address, lease terms, description of the property (e.g., Unit Type, unit size, unit mix, interior 
amenities, exterior amenities, etc.), physical characteristics of the property, and location of the 
comparables. Analysis of the Market Rents should be sufficiently detailed to permit the reader to 
understand the appraiser's logic and rationale. Adjustment for lease rights, condition of the lease, 
location, physical characteristics of the property, etc. must be considered.  

(ii) Comparison of Market Rent to Contract Rent. Actual income for the subject along with the 
owner's current budget projections must be reported, summarized, and analyzed. If such data is 
unavailable, a statement to this effect is required and appropriate assumptions and limiting 
conditions should be made. The Contract Rents should be compared to the market-derived rents. 
A determination should be made as to whether the Contract Rents are below, equal to, or in excess 
of market rates. If there is a difference, its impact on value must be qualified.  

(iii) Vacancy/Collection Loss. Historical occupancy data and current occupancy level for the subject 
should be reported and compared to occupancy data from the rental comparables and overall 
occupancy data for the subject's Primary Market.  

(iv) Expense Analysis. Actual expenses for the subject, along with the owner's projected budget, must 
be reported, summarized, and analyzed. If such data is unavailable, a statement to this effect is 
required and appropriate assumptions and limiting conditions should be made. Historical 
expenses should be compared to comparables expenses of similar property types or published 
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survey data (such as IREM, BOMA, etc.). Any expense differences should be reconciled. Include 
historical data regarding the subject's assessment and tax rates and a statement as to whether or 
not any delinquent taxes exist.  

(v) Capitalization. The appraiser should present the capitalization method(s) reflective of the 
subject market and explain the omission of any method not considered in the report.  

(I) Direct Capitalization. The primary method of deriving an overall rate is through market 
extraction. If a band of investment or mortgage equity technique is utilized, the 
assumptions must be fully disclosed and discussed.  

(II) Yield Capitalization (Discounted Cash Flow Analysis). This method of analysis should 
include a detailed and supportive discussion of the projected holding/investment period, 
income and income growth projections, occupancy projections, expense and expense 
growth projections, reversionary value and support for the discount rate.  

(10) Value Estimates. Reconciliation of final value estimates is required. The Underwriter may request additional 
valuation information based on unique existing circumstances that are relevant for deriving the market value 
of the Property.  

(A) All appraisals shall contain a separate estimate of the "as vacant" market value of the underlying land, 
based upon current sales comparables. The appraiser should consider the fee simple or leased fee 
interest as appropriate.  

(B) For existing Developments with any project-based rental assistance that will remain with the property 
after the acquisition, the appraisal must include an "as-is as-currently-restricted value" inclusive of the 
value associated with the rental assistance. If the rental assistance has an impact on the value, such as 
use of a lower capitalization rate due to the lower risk associated with rental rates and/or occupancy 
rates on project-based developments, this must be fully explained and supported to the satisfaction of 
the Underwriter.  

(C) For existing Developments with rent restrictions, the appraisal must include the "as-is as-restricted" 
value. In particular, the restricted rents should be contemplated when deriving the value based on the 
income approach.  

(D) For all other existing Developments, the appraisal must include the "as-is" value.  
(E) For any Development with favorable financing (generally below market debt) that will remain in place 

and transfer to the new owner, the appraisal must include a separate value for the existing favorable 
financing with supporting information.  

(F) If required the appraiser must include a separate assessment of personal property, furniture, fixtures, 
and equipment (“FF&E”) and/or intangible items. If personal property, FF&E, or intangible items are not 
part of the transaction or value estimate, a statement to such effect should be included.  

(11) Marketing Time. Given property characteristics and current market conditions, the appraiser(s) should 
employ a reasonable marketing period. The report should detail existing market conditions and assumptions 
considered relevant.  

(12) Photographs. Provide good quality color photographs of the subject Property (front, rear, and side elevations, 
on-site amenities, interior of typical Units if available). Photographs should be properly labeled. Photographs 
of the neighborhood, street scenes, and comparables should be included. An aerial photograph is desirable but 
not mandatory.  

 
(e) Additional Appraisal Concerns. The appraiser(s) must be aware of the Department program rules and guidelines 
and the appraisal must include analysis of any impact to the subject's value.  
 
§10.305.  Environmental Site Assessment Rules and Guidelines.  
 
(a) General Provisions. The Environmental Site Assessments (ESA) prepared for the Department must be conducted 
and reported in conformity with the standards of the American Society for Testing and Materials (“ASTM”). The initial 
report must conform with the Standard Practice for Environmental Site Assessments: Phase I Assessment Process 
(ASTM Standard Designation: E1527- 13 or any subsequent standards as published). Any subsequent reports should 
also conform to ASTM standards and such other recognized industry standards as a reasonable person would deem 
relevant in view of the Property's anticipated use for human habitation. The ESA shall be conducted by a Third Party 
environmental professional at the expense of the Applicant, and addressed to the Department as a User of the report 
(as defined by ASTM standards). Copies of reports provided to the Department which were commissioned by other 
financial institutions must either address Texas Department of Housing and Community Affairs as a co-recipient of the 
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report or letters from both the provider and the recipient of the report may be submitted extending reliance on the 
report to the Department. The ESA report must also include a statement that the person or company preparing the 
ESA report will not materially benefit from the Development in any other way than receiving a fee for performing the 
ESA, and that the fee is in no way contingent upon the outcome of the assessment. The ESA report must contain a 
statement indicating the report preparer has read and understood the requirements of this section.  
 
(b) In addition to ASTM requirements, the report must:  
 

(1) state if a noise study is recommended for a property in accordance with current HUD guidelines and identify 
its proximity to industrial zones, major highways, active rail lines, civil and military airfields, or other potential 
sources of excessive noise;  

(2) provide a copy of a current survey, if available, or other drawing of the site reflecting the boundaries and 
adjacent streets, all improvements on the site, and any items of concern described in the body of the ESA or 
identified during the physical inspection;  

(3) provide a copy of the current FEMA Flood Insurance Rate Map showing the panel number and encompassing 
the site with the site boundaries precisely identified and superimposed on the map;  

(4) if the subject Development Site includes any improvements or debris from pre-existing improvements, state if 
testing for Lead Based Paint and/or asbestos containing materials would be required pursuant to local, state, 
and federal laws, or recommended due to any other consideration;  

(5) state if testing for lead in the drinking water would be required pursuant to local, state, and federal laws, or 
recommended due to any other consideration such as the age of pipes and solder in existing improvements;  

(6) assess the potential for the presence of Radon on the Property, and recommend specific testing if necessary;  
(7) identify and assess the presence of oil, gas or chemical pipelines, processing facilities,  storage facilities or 

other potentially hazardous explosive activities on-site or in the general area of the site that could potentially 
adversely impact the Development.  Location of these items must be shown on a drawing or map in relation to 
the Development Site and all existing or future improvements.  The drawing must depict any blast zones (in 
accordance with HUD guidelines) and include HUD blast zone calculations; and 

(8) include a vapor encroachment screening in accordance with Vapor Intrusion E2600-10. 
 

(c) If the report recommends further studies or establishes that environmental hazards currently exist on the 
Property, or are originating off-site, but would nonetheless affect the Property, the Development Owner must act on 
such a recommendation, or provide a plan for either the abatement or elimination of the hazard. Evidence of action or 
a plan for the abatement or elimination of the hazard must be presented upon Application submittal.  
 
(d) For Developments in programs that allow a waiver of the Phase I ESA such as a USDA funded Development, the 
Development Owners are hereby notified that it is their responsibility to ensure that the Development is maintained 
in compliance with all state and federal environmental hazard requirements.  
 
(e) Those Developments which have or are to receive first lien financing from HUD may submit HUD's environmental 
assessment report, provided that it conforms to the requirements of this section.  
 
§10.306.  Property Condition Assessment Guidelines.  
 
(a) General Provisions. The objective of the Property Condition Assessment (PCA) for Rehabilitation Developments 
is to provide cost estimates for repairs and replacements, and new construction of additional buildings or amenities, 
which are: immediately necessary repairs and replacements; improvements proposed by the Applicant as outlined in 
a scope of work narrative submitted by the Applicant to the PCA provider that is consistent with the scope of work 
provided in the Application; and expected to be required throughout the term of the Affordability Period and not less 
than thirty (30) years. The PCA prepared for the Department should be conducted and reported in conformity with 
the American Society for Testing and Materials "Standard Guide for Property Condition Assessments. Baseline 
Property Condition Assessment Process (ASTM Standard Designation: E 2018") except as provided for in subsections 
(b) and (c) of this section. The PCA report must contain a statement indicating the report preparer has read and 
understood the requirements of this section. The PCA must include the Department's PCA Cost Schedule Supplement 
which details all Rehabilitation costs and projected repairs and replacements through at least twenty (20) years. The 
PCA must also include discussion and analysis of:  
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(1) Useful Life Estimates. For each system and component of the property the PCA should assess the condition of 
the system or component, and estimate its remaining useful life, citing the basis or the source from which such 
estimate is derived;  

(2) Code Compliance. The PCA should review and document any known violations of any applicable federal, 
state, or local codes. In developing the cost estimates specified herein, it is the responsibility of the Applicant 
to ensure that the PCA adequately considers any and all applicable federal, state, and local laws and 
regulations which may govern any work performed to the subject Property.  For transactions with Direct Loan 
funding from the Department, the PCA provider must also evaluate cost estimates to meet the International 
Existing Building Code and other property standards;  

(3) Program Rules. The PCA should assess the extent to which any systems or components must be modified, 
repaired, or replaced in order to comply with any specific requirements of the housing program under which 
the Development is proposed to be financed, particular consideration being given to accessibility requirements 
as outlined in Chapter 1 of this title, the Department's Uniform Physical Condition Standards, and any scoring 
criteria for which the Applicant may claim points;  

(4) Reconciliation of Scope of Work and Costs.  The PCA report must include an analysis, detailed and shown on 
the Department’s PCA Cost Schedule Supplement, that reconciles the scope of work and immediate costs 
identified in the PCA with the Applicant’s scope of work and costs (Hard Costs) as presented on the Applicant’s 
development cost schedule; and  

(5) Cost Estimates for Repair and Replacement. It is the responsibility of the Applicant to ensure that the PCA 
provider is apprised of all development activities associated with the proposed transaction and consistency of 
the total immediately necessary and proposed repair and replacement cost estimates with the Total Housing 
Development Cost schedule and scope of work submitted as an exhibit of the Application.  

(A) Immediately Necessary Repairs and Replacement. Systems or components which are expected to 
have a remaining useful life of less than one (1) year, which are found to be in violation of any applicable 
codes, which must be modified, repaired or replaced in order to satisfy program rules, or which are 
otherwise in a state of deferred maintenance or pose health and safety hazards should be considered 
immediately necessary repair and replacement. The PCA must provide a separate estimate of the costs 
associated with the repair, replacement, or maintenance of each system or component which is 
identified as being an immediate need, citing the basis or the source from which such cost estimate is 
derived.  

(B) Proposed Repair, Replacement, or New Construction. If the development plan calls for additional 
repair, replacement, or New Construction above and beyond the immediate repair and replacement 
described in subparagraph (A) of this paragraph, such items must be identified and the nature or source 
of obsolescence or improvement to the operations of the Property discussed. The PCA must provide a 
separate estimate of the costs associated with the repair, replacement, or new construction which is 
identified as being above and beyond the immediate need, citing the basis or the source from which such 
cost estimate is derived.  

(C) Expected Repair and Replacement Over Time. The term during which the PCA should estimate the 
cost of expected repair and replacement over time must equal the longest term of any land use or 
regulatory restrictions which are, or will be, associated with the provision of housing on the Property. 
The PCA must estimate the periodic costs which are expected to arise for repairing or replacing each 
system or component or the property, based on the estimated remaining useful life of such system or 
component as described in paragraph (1) of this subsection adjusted for completion of repair and 
replacement immediately necessary and proposed as described in subparagraphs (A) and (B) of this 
paragraph. The PCA must include a separate table of the estimated long term costs which identifies in 
each line the individual component of the property being examined, and in each column the year during 
the term in which the costs are estimated to be incurred and no less than fifteen (15) years. The 
estimated costs for future years should be given in both present dollar values and anticipated future 
dollar values assuming a reasonable inflation factor of not less than 2.5 percent per annum.  

 
(b)  Any costs not identified and discussed in the PCA as part of subsection (a)(4), (5)(A) and (5)(B) of this section will 
not be included in the underwritten Total Development Cost in the Report. 
 
(c) If a copy of such standards or a sample report have been provided for the Department's review, if such standards 
are widely used, and if all other criteria and requirements described in this section are satisfied, the Department will 
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also accept copies of reports commissioned or required by the primary lender for a proposed transaction, which have 
been prepared in accordance with:  
 

(1) Fannie Mae's criteria for Physical Needs Assessments;  
(2) Federal Housing Administration's criteria for Project Capital Needs Assessments;  
(3) Freddie Mac's guidelines for Engineering and Property Condition Reports;  
(4) USDA guidelines for Capital Needs Assessment.  

  
(d) The Department may consider for acceptance reports prepared according to other standards which are not 
specifically named in subsection (b) of this section, if a copy of such standards or a sample report have been provided 
for the Department's review, if such standards are widely used, and if all other criteria and requirements described in 
this section are satisfied.  
 
(e) The PCA shall be conducted by a Third Party at the expense of the Applicant, and addressed to Texas Department 
of Housing and Community Affairs as the client. Copies of reports provided to the Department which were 
commissioned by other financial institutions should address Texas Department of Housing and Community Affairs as 
a co-recipient of the report, or letters from both the provider and the recipient of the report should be submitted 
extending reliance on the report to Texas Department of Housing and Community Affairs. The PCA report should also 
include a statement that the person or company preparing the PCA report will not materially benefit from the 
Development in any other way than receiving a fee for performing the PCA. The PCA report must contain a statement 
indicating the report preparer has read and understood the requirements of this section.  
 
§10.307.  Direct Loan Requirements.  
 
(a) Direct Loans through the Department must be structured according to the criteria as identified in paragraphs (1) - 
(5) of this subsection:  
 

(1) the interest rate may be as low as zero percent provided all applicable NOFA and program requirements are 
met as well as requirements in this subchapter;  

(2) unless structured only as an interim construction or bridge loan and provided all NOFA and program 
requirements are met, the loan term shall be no less than fifteen (15) years and no greater than forty (40) 
years and the amortization schedule shall be no less than thirty (30) years and no greater than forty (40) 
years.  The Department’s debt will match within six (6) months of the shortest term or amortization of any 
senior debt so long as neither exceeds forty (40) years. 

(3) the loan shall be structured with a regular monthly payment beginning on the first day of the 25th full month 
following the actual date of loan closing and continuing for the loan term. If the first lien mortgage is a 
federally insured HUD or FHA mortgage, the Department may approve a loan structure with annual payments 
payable from surplus cash flow provided that the debt coverage ratio, inclusive of the loan, continues to meet 
the requirements in this subchapter. The Board may also approve, on a case-by-case basis, a cash flow loan 
structure provided it determines that the financial risk is outweighed by the need for the proposed housing;  

(4) the loan shall have a deed of trust with a permanent lien position that is superior to any other sources for 
financing including hard repayment debt that is less than or equal to the Direct Loan amount and for any other 
sources that have soft repayment structures, non-amortizing balloon notes, have deferred forgivable 
provisions or in which the lender has an identity of interest with any member of the Development Team. The 
Board may also approve, on a case-by-case basis, an alternative lien priority provided it determines that the 
financial risk is outweighed by the need for the proposed housing; and,  

(5) If the Direct Loan amounts to more than 50 percent of the Total Housing Development Cost, except for 
Developments also financed through the USDA §515 program, the Application must include the documents as 
identified in subparagraphs (A) - (B) of this paragraph:  

(A)  a letter from a Third Party CPA verifying the capacity of the Applicant, Developer or Development 
Owner to provide at least 10 percent of the Total Housing Development Cost as a short term loan for the 
Development; or  

 (B) evidence of a line of credit or equivalent tool equal to at least 10 percent of the Total Housing 
Development Cost from a financial institution that is available for use during the proposed Development 
activities.  
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(b)  HOME Direct Loans through the Department must observe the following construction, occupancy, and repayment 
provisions in accordance with 24 CFR 92 and as included in the HOME Direct Loan documents: 
 

 (1) Construction must begin no later than six (6) months from the date of “Committing to a specific local project” 
as defined in 24 CFR Part 92 and must be completed within  twenty-four (24) months of the actual date of loan 
closing as reflected by the development’s certificate(s) of occupancy and Certificate of Substantial Completion 
(AIA Form G704).  A final construction inspection request must be sent to the Department within 18 months of 
the actual loan closing date, with the repayment period beginning on the first day of the 25th month following 
the actual date of loan closing. Extensions to the construction or development period may only be made for 
good cause and approved by the Executive Director or authorized designee provided the start of construction 
is no later than twelve (12) months from the date of committing to a specific local project; 

  (2) Initial occupancy by eligible tenants shall occur within six (6) months of project completion.  Requests to 
extend the initial occupancy period must be accompanied by marketing information and a marketing plan 
which will be submitted by the Department to HUD for final approval; 

  (3) repayment will be required on a per unit basis for units that have not been rented to eligible households 
within twenty-four (24) months of project completion; and 

 (4) termination and repayment of the HOME award in full will be required for any development that is not 
completed within four (4) years of the date of funding commitment. 

 

Page 34 of 86



Page 35 of 86

pcloyde
Text Box
Comment 1.



 
 
October 15, 2015 
 
Texas Department of Housing and Community Affairs 
Attention: Multifamily Finance 
221 E. 11th Street 
Austin, Texas 78701 
 
Dear Ms. Morales: 
 
We appreciate the opportunity to provide comment to the Uniform Multifamily Rules, 
Qualified Allocation Plan and Real Estate Analysis Rules. 
 
§10.101(a)(2) Mandatory Community Assets 
We support TAAHP’s recommendation for churches/religious institutions to be added 
back to the list of Mandatory Community Assets.  
 
These organizations provide many services that the tenants we serve need and use. It 
makes logical sense that these organizations be included as Community Assets. 
 
§10.101(b)(5) Common Amenities, §10.101(b)(6) Unit Requirements, and  
§10.101(b)(7) Tenant Services 
We Support TAAHP’s recommendation to request the timeframe for these items to be 
returned to the Section 42 fifteen (15) year Compliance Period instead of the Extended 
Use Period as the current language in the draft rules is requiring. 
 
§11.9(b)(2) Sponsor Characteristics 
We believe at this point in time, this point category has not been evaluated enough to be 
appropriately implemented. Developers/Applicants do not know what compliance 
category will apply to them; therefore, they will not know what score to attach to this 
criteria.  
 
An alternative recommendation would be to put this as a placeholder for the 2017 QAP 
and allow the Developers/Applicants to go through the process in the 2016 cycle without 
the score actually being counted. This will at least give Developers/Applicants a potential 
look at what will happen in 2017 and this can be better evaluated for 2017. 
 
§11.9(c)(6)(F) & (G) Underserved Area 
While we applaud the Department for trying to find more ways to spread out points and 
accepting suggestions to accomplish this goal, both of these new additions to the 
underserved area cause concern. The Department needs to state a clear reliable third 
party source that will be acceptable for obtaining this data. We do not believe a letter 

Arx Advantage, LLC 
Robbye G. Meyer 

8801 Francia Trail 
Austin, Texas 78748 

(512) 963-2555 
robbyemeyer@gmail.com 
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from a city/county official is appropriate and can be subjective and a strong case for 
challenges/administrative review. For (G) specifically, will this be ACS data, if so, which 
ACS data source.  
 
§11.9(c)(7)(A) Tenant Populations with Special Housing Needs 
We support the Department’s efforts to encourage participation and expedite the 
allocation of the 811 Program Funds; however, we do not support awarding points to 
applications that are not in eligible areas. This scoring item eliminates many developers 
in the state that have existing portfolios in non-811 eligible MSA areas, along with new 
developers to the program and to the state of Texas. 
 
As an alternative, the 811 program can be made as a threshold requirement for 4% tax 
credit applications submitted to the Department for developments proposed in 811 
eligible MSAs. Our recommendation is for 10% of the total units in a qualified 
development. 
 
§11.9(e)(2) Cost of Development per Square Foot 
We support TAAHP’s recommendation for this point category.  
 
§10.302(d)(1)(A)(i) Market Rents 
Recommend language change: For a Development that contains less than 15% 
unrestricted units, the Underwriter will limit the Pro Forma Rents to the lesser of Market 
Rent or the Net Gross Program Rent at 60% AMI. 
 
10.302(e)(7)(F) Developer Fee 
Although we understand what the Department is trying to curtail with these new 
restrictions, we believe there needs to be more discussion with all stakeholders 
(developers, investors, lenders, etc.…) before a final determination is made. This change 
affects the overall deal as a whole and not just the developer pocket book. 
 
HB 3311 Parity of Senior Housing 
When reading the actual language in the statute and applying the formula according to 
the literary language, it appears clear that the statute is directed at the sub-regions. Since 
the At-Risk set aside does not differentiate between regions and sub-regions or rural and 
urban, it should be clear that the At-Risk set aside should not be included in the formula 
for the percentage of senior housing in Texas. 
 
We appreciate the opportunity to participate in the discussion. If we can be of additional 
assistance, please let us know. 
 
 
Sincerely, 
Robbye G. Meyer 
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4101 PARKSTONE HEIGHTS DRIVE   SUITE 310  AUSTIN, TEXAS 78746 

TEL: 512.328.3232  WWW.DMACOMPANIES.COM  FAX: 512.328.4584 

 
October 15, 2015 
 
Mr. Brent Stewart 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, TX 78701 
 

RE:  Subchapter D – Underwriting and Loan Policy 
 
Dear Brent: 
 
Please accept this public comment from DMA Development Company, LLC, which specifically 
recommends specific language change to the following section: 
 
Section 10.302(d) Operating Feasibility 
 
(A) Rental Income 

 
(i) Market Rents. The Underwriter will use the Market Analyst's conclusion of Market 

Rent if reasonably justified and supported by the attribute adjustment matrix of 
Comparable Units as described in §10.303 of this chapter (relating to Market 
Analysis Rules and Guidelines). Independently determined Market Rents by the 
Underwriter may be used based on rent information gained from direct contact with 
comparable properties, whether or not used by the Market Analyst and other market 
data sources. For a Development that contains less than 15% unrestricted units, the 
Underwriter will limit the Pro Forma Rents to the lesser of Market Rent or the Net 
Gross Program Rent at 60% AMI.  As an alternative, if the Applicant submits market 
rents that are up to 30% higher than the 60% AMI gross rent and the Applicant 
submits an investor commissioned market study with the application, the Underwriter 
has the discretion to use the market rents supported by the investor commissioned 
market study. 

 
Please note that the justification for this change is that this new provision would render infeasible 
large bond deals in certain urban markets, not only in Austin, but in certain submarkets in 
Regions 3 and 6. 
 
Please do not hesitate to contact me with any questions about these comments.  I can be reached 
at 512-328-3232 ext. 4504. 
 
Sincerely, 
 
DMA DEVELOPMENT COMPANY, LLC 

 
Diana McIver  
President 
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TX-CAD 2016 Underwriting Rules Comments 
 
 
The Texas Coalition of Affordable Developers (TX-CAD) is pleased to submit our comments for the 2016 
Underwriting Rules. TX-CAD is a coalition of Developers and consultants who have come together for the 
purpose of focusing on the improvement of affordable housing policy in Texas. The members of this 
group represent over 200 years of affordable housing development/policy and approximately 35,000 
units of affordable housing in Texas.  
 

 
1. Section 10.302(d)(1)(A)(i) Market Rents. 

 
We do not believe that a one size fits all approach to the determination of market rents is good 
policy for underwriting purposes. The Market Analyst is providing the most current information 
in the Market Study regarding what actual market rents are being achieved in the each market 
area. We believe that the rents in the pro forma should reflect the most accurate information 
possible.  
 
Proposed language change below: 
 
(A) Rental Income. The Underwriter will review the Applicant's proposed rent schedule and 
determine if it is consistent with the representations made throughout the Application. The 
Underwriter will independently calculate a Pro Forma Rent for comparison to the Applicant's 
estimate in the Application.  
 
(i) Market Rents. The Underwriter will use the Market Analyst's conclusion of Market Rent if 
reasonably justified and supported by the attribute adjustment matrix of Comparable Units as 
described in §10.303 of this chapter (relating to Market Analysis Rules and Guidelines). 
Independently determined Market Rents by the Underwriter may be used based on rent 
information gained from direct contact with comparable properties, whether or not used by the 
Market Analyst and other market data sources. For a Development that contains less than 15% 
unrestricted units, the Underwriter will limit the Pro Forma Rents to the lesser of Market Rent or 
the Net Program Rent at 60% AMI. 
 
 

2. Section 10.302(d)(4)(iv) DCR for Direct Loans. 
 
In order to provide clarity related to underwriting of direct loans, it is requested that the agency 
provide the following information in terms of how direct loans will be underwritten, including 
the anticipated interest rate, loan term, payment type/frequency and acceptable DCR’s for 
these second mortgages.  Further, since the application provides points for financial feasibility 
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including a maximum percentage of deferred developer fee, we ask for consistency in the 
underwriting standards such that modifications to the loan terms not increase the deferred 
developer fee above that maximum.    Any recommended changes to the first mortgage loan 
amount, interest rate, term, and/or amortization period should be acceptable to the first 
mortgage lender and equity provider given their own underwriting criteria and evaluation.     
 
Proposed language change below: 
 
ii) If the DCR is greater than the maximum allowable at initial underwriting, the 
recommendations of the Report may be based on an assumed increase to debt service and/or 
the Underwriter will make adjustments to the assumed financing structure in the order 
presented in subclauses (I) ‐ (IV) of this clause subject to a Direct Loan NOFA and program 
rules.  If the Applicant received points within the application for Leveraging of Private, State and 
Federal Resources, then the adjustments made by the underwriter shall not result in a Deferred 
Developer Fee or more than 50%: 

(I)               reclassification of Department funded grants to reflect loans with the following terms: 
a.      _”x”___ interest rate (0‐3%) 
b.       “x”____loan term (30 years or co‐terminus with the first mortgage if required by 

first mortgage lender) 
c.      _”x”__payment term (soft or hard pay, annual pymt); 

(II) an increase in the interest rate or a decrease in the amortization period for Direct Loans as 
long as such decrease in the amortization period is acceptable to the first mortgage lender and 
equity syndicator;  

(III) an increase in the permanent loan amount for non‐Department funded loans based upon the 
rates and terms in the permanent loan term sheet as long as they are within the ranges in 
subparagraphs (A) and (B) of this paragraph as long as such increase in the permanent loan 
amount is acceptable to the first mortgage lender and equity syndicator 

(iii) For Housing Tax Credit Developments, a reduction in the recommended Housing Credit 
Allocation Amount may be made based on the Gap Method described in subsection (c)(2) of this 
section as a result of an increased debt assumption, if any. 

(iv) The Underwriter may limit total debt service that is senior to a Direct Loan to produce an 
acceptable DCR on the Direct Loan.  An acceptable DCR on the Direct Loan is between a 1.10 and 
1.35 at initial underwriting 

 
3. Section 10.302(e)(7)(F) Developer Fee: 

 
We respectfully disagree with the concept of setting developer fee at Application. With 
increased cost, comes increased risk, increased guarantees, and reduced margins. The developer 
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fee is the deal’s contingency and limiting this buffer only serves to make a deal weaker 
financially. Because applications are submitted almost a year in advance to breaking ground, it 
makes little sense to penalize the developer for market forces that they cannot control.  
Furthermore, given the limited time frame from publication of rules to submission of an 
application it is not feasible or reasonable to expect a developer to fully understand all of the 
potential challenges, issues, and difficulties a deal may encounter during its life cycle.  The IRS 
and TDHCA rules set out what is a proper incentive for developers to produce affordable 
housing and we do not believe it is in the best interest of the program to artificially limit the fee 
at the time of application.   
 
Because of this we recommend deletion of the language below in its entirety: 

 
(F)The amount of Developer Fee will be determined based on the original underwriting at 
application. The amount of Developer Fee will be fixed at the dollar amount underwritten 
through any subsequent evaluation including cost certification. Increases in eligible cost as a 
result of documented circumstances outside the control of the applicant may be eligible for 
increased Developer Fee but fees greater than 15% will be reviewed for undue enrichment. 
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MARQUE REAL ESTATE CONSULTANTS 
710 North Post Oak Road, Suite 400 

Houston, TX 77024 
(713) 560-0068 – p 
(713) 583-8858 – f 

Donna@MarqueConsultants.com 
 
 
October 15, 2015 
 
Tim Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
221 E. 11th Street 
Austin, TX 78701 
 
Re: Draft 2016 Qualified Allocation Plan and Multifamily Rule Comments 
 
Dear Mr. Irvine, 
 
Thank you to you and your staff for your continued efforts to dialogue with the stakeholders related to 
the staff drafts of the 2016 Qualified Allocation Plan (QAP) and Multifamily Rules (Rules). Please accept 
the following comments on behalf of Marque Real Estate Consultants (MREC). Comments 1, 3, 5-8, 10, 
13, 15, 16, and 18 mirror comments made by the group TX-CAD and comments 2, 3, 8, 10-17 mirror 
comments made by TAAHP. 
 

1. QAP, §11.7(3) Tie Breaker Factors 
MREC suggests a change to the third tie breaker in order to add clarity to how the tie breakers 
will be applied across deal types. As written, it is unclear how a tie between multiple applications 
representing general population and elderly developments would be treated under §11.7(3). 
Therefore, we suggest that the third tie breaker apply to all developments, not only general 
population developments. Suggested language: 
 
(3) For competing Applications for Developments that will serve the general population, tThe 
Application with the highest average rating for the elementary, middle, and high school 
designated for attendance by the Development Site, or (for “choice” districts) the closest. 
 

2. QAP, §11.7(4) Tie Breaker Factors 
Additionally, MREC suggests a revision to the fourth tie breaker to evaluate the distance of 
proposed developments to the nearest existing tax credit development serving the same 
population type. Suggested language: 
 
(4) Applications proposed to be located the greatest linear distance from the nearest Housing Tax 
Credit assisted Development serving the same Target Population. Developments awarded 
Housing Tax Credits but do not yet have a Land Use Restriction Agreement in place will be 
considered Housing Tax Credit assisted Developments for purposes of this paragraph. The linear 
measurement will be performed from closest boundary to closest boundary. 
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Tim Irvine – TDHCA 
October 15, 2015 
Page -2- 
 

 
 

3. QAP, §11.9(c)(4) Opportunity Index 
Currently an index 1 score of 77 is being used as the standard for elementary schools to meet the 
definition of a high opportunity area. In previous years this was the statewide median for both 
elementary schools and all schools combined. This year, the elementary school median index 1 
score has dropped to 76. We believe that because this scoring item is directly tied to elementary 
schools, that the statewide median elementary school index 1 score of 76 should be used. 
Suggested language: 
 
(A) For Developments located in an Urban Area… 

(i) The Development Site is located in a census tract with income in the top quartile of median 
household income for the county or MSA as applicable, and the Development Site is in 
the attendance zone of an elementary school that has a Met Standard rating and has 
achieved a 76 77 or greater on index 1 of the performance index, related to student 
achievement (7 points); 

(ii) The Development Site is located in a census tract with income in the second quartile of 
median household income for the county or MSA as applicable, and the Development Site 
is in the attendance zone of an elementary school that has a Met Standard rating, has 
achieved a 76 77 or greater on index 1 of the performance index, related to student 
achievement, and has earned at least one distinction designation by TEA (6 points); 

(iii) The Development Site is located in a census tract with income in the second quartile of 
median household income for the county or MSA as applicable, and the Development Site 
is in the attendance zone of an elementary school that has a Met Standard rating and has 
achieved a 76 77 or greater on index 1 of the performance index, related to student 
achievement (5 points); 

(B) For Developments located in a Rural Area, an Application may qualify to receive up to seven 
(7) cumulative points based on median income of the area and/or proximity to the essential 
community assets as reflected in clauses (i) - (vi) of this subparagraph if the Development Site 
is located within a census tract that has a poverty rate below 15 percent for Individuals (35 
percent for regions 11 and 13) or within a census tract with income in the top or second 
quartile of median household income for the county or MSA as applicable or within the 
attendance zone of an elementary school that has a Met Standard rating and has achieved a 
76 77 or greater on index 1 of the performance index, related to student achievement. 

 
4. QAP, §11.9(c)(5) Educational Excellence 

As stated above related to Opportunity Index, data released by the Texas Education Agency (TEA) 
in 2015 shows that the statewide elementary school index 1 score has decreased to 76. We think 
it is appropriate to use an index 1 score of 76 for Opportunity Index. Additionally, MREC thinks it 
is most logical to have a single index 1 score for elementary schools across scoring criteria, which 
is why we are suggesting that the change in elementary school index 1 score flow through to 
Educational Excellence. We are not suggesting a change to the index 1 score used for middle or 
high schools. Suggested language: 
 
(A) The Development Site is within the attendance zone of an elementary school with a Met 

Standard rating and an Index 1 score of at least 76, and a middle school and a high school with 
a Met Standard rating and an Index 1 score of at least 77 For Developments in Region 11, the 
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middle school and high school must achieve an Index 1 score of at least 70 to be eligible for 
these points (5 points); or 

 
5. QAP, §11.9(c)(6)(C) Underserved Area (Never received an allocation) 

In an effort to ensure that communities have the opportunity to have a broad range of populations 
served, we believe that this scoring item should only take into account developments of the same 
type. Proposed language change below: 
 
(C) A Place, or if outside of the boundaries of any Place, a county that has never received a 
competitive tax credit allocation or a 4 percent non-competitive tax credit allocation for a 
Development that remains an active tax credit development serving the same Target Population.  
 

6. QAP, §11.9(c)(6)(F) Underserved Area (Employment Growth)  
While we support the concept, we cannot support the language as written. Any proof associated 
with this item needs to be completely objective and available to the public at large therefore we 
recommend removing this scoring criteria.  
 
(F) Within 5 miles of a new business that in the past two years has constructed a new facility and 
undergone initial hiring of its workforce employing 50 or more persons at or above the average 
median income for the population in which the Development is located (1 point); 
 

7. QAP, §11.9(c)(6)(G) Underserved Area (Population Growth) 
Accurate demographic information related to the growth at the census tract level does not exist. 
We believe that growth at the Place level is a more appropriate indication of growth of a 
community as a whole. Proposed language change below: 
 
(G) A census tract Place which has experienced growth increases in excess of 120% of the county 
population growth over the past 10 years. provided the census tract does not comprise more than 
50% of the county. .  

 
8. QAP, §11.9(c)(7)(A) Tenant Populations with Special Needs 

A new category within this scoring item provides the highest level of points to those Applicants 
who commit units to the 811 program within an existing property. While we understand that 
TDHCA is seeking to place 811 units quickly, the result of this new scoring category is to give a 
competitive advantage within the current application round based on a factor unrelated to the 
development being proposed within the current application. We believe this new item will have 
the effect of discriminating against developers solely on the basis of the siting of previous 
developments – those who have specialized in rural, senior, or smaller MSAs would not be eligible 
for these points. It gives an advantage to certain developers, not for merit, but luck of the draw 
for having built previously in specific urban areas.  
 
The Department can instead offer incentives outside of the application cycle to encourage 
participation in the 811 program for existing portfolios. Because of this we recommend deletion 
of the language in its entirety: 
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(A) Applications may qualify for three (3) points if a determination by the Department of approval 
is submitted in the Application indicating participation of an existing Development’s in the 
Department’s Section 811 Project Rental Assistance Demonstration Program (“Section 811 PRA 
Program”). In order to qualify for points, the existing Development must commit to the Section 
811 PRA Program at least 10 units or, if the proposed Development would be eligible to claim 
points under subparagraph (B) of this paragraph, at least the same number of units (as would be 
required under subparagraph (B) of this paragraph for the proposed Development) have been 
designated for the Section 811 PRA Program in the existing Development. The same units cannot 
be used to qualify for points in more than one HTC Application. 

 
9. QAP, §11.9(d)(7)(A) Concerted Revitalization Plan 

We have concerns about the subjectivity of language in the rule and feel that more specificity of 
what is required and will be approved would be helpful. Additionally, in order to support the 
revitalization efforts of larger cities we are suggesting that a city be allowed to designate more 
than one development as significantly contributing to revitalization. We suggest the following 
changes:   
 
(A) For Developments located in an Urban Area. 

(i) An Application may qualify to receive up to six (6) points if the Development Site is located 
in an distinct area that was once vital and has lapsed into a situation requiring has been 
identified by the municipality or county as needing concerted revitalization, and where a 
concerted revitalization plan has been developed and executed adopted. The area 
targeted for revitalization must be larger than the assisted housing footprint and should 
be a neighborhood or small group of contiguous neighborhoods with common attributes 
and problems but smaller than the municipality or county as a whole. The concerted 
revitalization plan that should meets the criteria described in subclauses (I) - (IV) of this 
clause: 
(I) The concerted revitalization plan must have been adopted by the municipality or 

county in which the Development Site is located prior to the pre-application deadline. 
(II) The problems in the revitalization area must have been indentified through a process 

in which affected local residents had an opportunity to express their views on 
problems facing the area, and how those problems should be addressed and 
prioritized. These problems may include the following: 
(-a-) long-term disinvestment, such as significant presence of residential and/or 

commercial blight, infrastructure neglect such as inadequate drainage, and 
streets and/or sidewalks in significant disrepair; 

(-b-) declining quality of life for area residents, such as high levels of violent crime, 
property crime, gang activity, or other significant criminal matters such as the 
manufacture or distribution of illegal substances or overt illegal activities; and/or 

(-c_) lack of community assets that provide for the diverse needs of the residents such 
as access to supermarkets or healthy food centers, parks and activity centers. 

(III) Staff will review the target area for presence of the problems identified in the plan 
and for targeted efforts within the plan to address those the problems identified 
within the plan. In addition, but not in lieu of, such a plan may be augmented with 
targeted efforts to promote a more vital local economy and a more desirable 
neighborhood, including but not limited to: 
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(-a-) attracting private sector development of housing and/or business; 
(-b-) developing health care facilities; 
(-c-) providing public transportation; 
(-d-) developing significant recreational facilities; and/or 
(-e-) improving under-performing schools. 
However, this supplemental information may not take the place of an adopted plan 
meeting the requirements I, II and IV of this section.  The supplemental information 
may only provide evidence of plan goals and activities being carried out by the 
municipality or the county or funds being committed for the plan purposes. 

(IV) The adopted plan must have identify sufficient and, documented and committed 
funding sources to accomplish its purposes on its established timetable. This funding 
must have commenced at the time of Application submission. been flowing in 
accordance with the plan, such that the problems identified within the plan will have 
been sufficiently mitigated and addressed prior to the Development being placed into 
service. 

(ii) Points will be awarded based on: 
(I) Applications will receive four (4) points for a letter from the appropriate local official 

providing documentation of measurable improvements within the  certifying the 
identified revitalization area, that the development is located within the revitalization 
area, and that the plan meets the requirements of subsections I, II and IV of this 
section; based on the target efforts outline in the plan; and 

(II) Applications may receive (2) points in addition to those under subclause (I) of this 
clause if the Development is explicitly identified by the city or county as contributing 
most significantly to the concerted revitalization efforts of the city or county (as 
applicable). A city or county may only identify no more than three  one single 
Developments during each Application Round for the additional points under this 
subclause. A resolution from the Governing Body of the city or county that approved 
the plan is required to be submitted in the Application (this resolution is not required 
at preapplication). If multiple Applications submit resolutions under this subclause 
from the same Governing Body, then not more than three none of the Applications 
shall be eligible for the additional points. A city or county may, but is not required, to 
identify a particular Application(s) as contributing most significantly to concerted 
revitalization efforts. 

 
10. QAP, §11.9(e)(2) Cost of Development Per Foot 

Construction costs have increased significantly over the last three years and we request that the 
cost per foot figures be increased by $10 per square foot to reflect these increases. 
 

11. Multifamily Rules, Subchapter B, §10.101(a)(4)(B)(iii) Undesirable Neighborhood Characteristics 
The additional criteria to evaluate blight is too subjective to administer in a consistent way. 
Additionally, this criteria may result in the ineligibility of sites in high opportunity areas or 
revitalization areas that are rapidly improving simply due to the presence of a de minimis number 
of blighted structures. Therefore we recommend the deletion of this language in its entirety: 
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(iii) The Development Site is located within 1,000 feet of multiple vacant structures visible from 
the street, which have fallen into such significant disrepair, overgrowth, and/or vandalism that 
they would commonly be regarded as blighted or abandoned. 
 

12. Multifamily Rules, Subchapter B, §10.101(a)(4)(B)(iv) Undesirable Neighborhood Characteristics  
Certain school districts in the larger urban areas will struggle to meet the new TEA threshold 
standards, because they are indeed new standards. As a result, this section will redline large 
swathes of major metropolitan areas. While the inference of undesirable neighborhood 
characteristics is rebuttable, this rule will cause additional administrative burden both for the 
program participants and the program staff. Therefore we suggest a deletion of this language in 
its entirety: 
 
(iv) The Development Site is located within the attendance zones of an elementary school, a 
middle school and a high school that does not have a Met Standard rating by the Texas Education 
Agency. In districts with district-wide enrollment or choice districts an Applicant shall use the 
rating of the closest elementary, middle and high school, respectively, which may possibly be 
attended by the tenants in determining whether or not disclosure is required. The applicable 
school rating will be the 2015 accountability rating assigned by the Texas Education Agency. 
School ratings will be determined by the school number, so that in the case where a new school 
is formed or named or consolidated with another school but is considered to have the same 
number that rating will be used. A school that has never been rated by the Texas Education Agency 
will use the district rating. If a school is configured to serve grades that do not align with the Texas 
Education Agency's conventions for defining elementary schools (typically grades K-5 or K-6), 
middle schools (typically grades 6-8 or 7-8) and high schools (typically grades 9-12), the school will 
be considered to have the lower of the ratings of the schools that would be combined to meet 
those conventions. In determining the ratings for all three levels of schools, ratings for all grades 
K-12 must be included, meaning that two or more schools' ratings may be combined. For example, 
in the case of an elementary school which serves grades K-4 and an intermediate school that 
serves grades 5-6, the elementary school rating will be the lower of those two schools' ratings. 
Also, in the case of a 9th grade center and a high school that serves grades 10-12, the high school 
rating will be considered the lower of those two schools' ratings. Sixth grade centers will be 
considered as part of the middle school rating. Development Sites subject to an Elderly Limitation 
is considered exempt and does not have to disclose the presence of this characteristic. 
 

13. Multifamily Rules, Subchapter B, §10.101(b)(4) Mandatory Development Amenities 
We request that central air not be required for acquisition/rehabilitation properties where the 
units currently operate with PTACs. Modern PTAC units are energy and cost efficient and older 
existing buildings typically don’t have the plate height to allow for both central air and reasonable 
ceiling height. Suggested language change: 
 
(L) All units must have central heating and air-conditioning (Packaged Terminal Air Conditioners 
meet this requirement for SRO or Efficiency Units and for all units in Rehabilitation properties 
where the units were heated and cooled with Packaged Terminal Air Conditioners prior to the 
Rehabilitation); and 
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14. Multifamily Rules, Subchapter B, §10.101(b)(5) Common Amenities, §10.101(b)(6)(B) Unit and 
Development Features, and §10.101(b)(7) Tenant Supportive Services 
Proposed 2016 language requires program participants’ obligations past the compliance period. 
This is inconsistent with TDHCA’s current policy which correctly commits limited state resources 
to confirming compliance during the compliance period. Extending this type of compliance 
through the extended use period will create further administrative burden, both for the program 
participants and the program staff. Therefore, we request that the timeframe under each of these 
sections be restored to the compliance period rather than the extended use period.  
 

15. Multifamily Rules, Subchapter D, §10.302(d)(1)(A)(i) Market Rents  
We recommend a deletion of the new language which limits underwritten market rents to the 
60% AMI Net Program Rent. This new policy is a one size fits all approach to a problem observed 
by the REA Division in a limited scope, and this type of uniform limitation does not appropriately 
evaluate developments across the state. Therefore, we suggest that TDHCA rely upon the market 
study it requires applicants to have prepared. Suggested language is as follows: 
 
(i) Market Rents. The Underwriter will use the Market Analyst's conclusion of Market Rent if 
reasonably justified and supported by the attribute adjustment matrix of Comparable Units as 
described in §10.303 of this chapter (relating to Market Analysis Rules and Guidelines). 
Independently determined Market Rents by the Underwriter may be used based on rent 
information gained from direct contact with comparable properties, whether or not used by the 
Market Analyst and other market data sources. For a Development that contains less than 15% 
unrestricted units, the Underwriter will limit the Pro Forma Rents to the lesser of Market Rent or 
the Net Program Rent at 60% AMI. 
 

16. Multifamily Rules, Subchapter D, §10.302(e)(7)(F) Developer Fee 
We respectfully disagree with the concept of fixing developer fee at a specific amount at the time 
of Application. With increased cost, comes increased risk, increased guarantees, and reduced 
margins. The developer fee is the deal’s contingency and limiting this buffer only serves to make 
a deal weaker financially. Because applications are submitted almost a year in advance to breaking 
ground, it makes little sense to penalize the developer for market forces that they cannot control.  
Furthermore, given the limited time frame from publication of rules to submission of an 
application it is not feasible or reasonable to expect a developer to fully understand all of the 
potential challenges, issues, and difficulties a deal may encounter during its life cycle.  The IRS and 
TDHCA rules set out what is a proper incentive for developers to produce affordable housing and 
we do not believe it is in the best interest of the program to artificially limit the fee at the time of 
application.  Because of this we recommend deletion of the language below in its entirety: 

 
(F) The amount of Developer Fee will be determined based on the original underwriting at 
application. The amount of Developer Fee will be fixed at the dollar amount underwritten through 
any subsequent evaluation including cost certification. Increases in eligible cost as a result of 
documented circumstances outside the control of the applicant may be eligible for increased 
Developer Fee but fees greater than 15% will be reviewed for undue enrichment. 
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Casa Linda Development Corporation 

2010 Kessler Parkway, Dallas TX  75208 
214-941-0089 

 
 
 
 
 

 
VIA EMAIL 

Tim Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, TX  78701-2410 
 
Re:  Public Comment to 2016 Draft Qualified Allocation Plan and Multifamily Rules 
 
Dear Mr. Irvine, 
 
We submit the following recommendations as proposed changes to the 2016 Draft Qualified Allocation Plan and 
Multifamily Rules: 

 

 
2016 Draft Qualified Allocation Plan 

§11.9(c)(6)(E) - Underserved Area - 

 

A census tract that has not received a competitive tax credit allocation or a 4 
percent non-competitive tax credit allocation for a Development that remains an active tax credit development 
serving the same Target Population within the past 10 years (1 point) 

-Change language to A Place, or if outside of the boundaries of any Place, a County that currently does 
not have more than one (1) competitive tax credit allocation or a 4 percent non-competitive tax credit 
allocation awarded prior to 2001 (15 years) (1 point). 
 
Section 11.9(c)(6)(E) in the 2016 Draft QAP Draft current language allows an applicant to receive one 

point for a development in a census tract that has not received a competitive tax credit allocation or a 4 percent 
non-competitive tax credit allocation for a Development that remains an active tax credit development serving the 
same Target Population within the past 10 years.  This rule by definition awards one point for a census tract that 
has an existing tax credit development.  This puts a Development in a Census Tract with no existing tax credits at a  
one point disadvantage.  Please refer to Attachment A.  The Census Tracts identified have existing tax credit 
properties awarded in 1994, 1998 and 2001.  These census tracts would have a one point advantage to the 
surrounding census tracts that have none.  This does not appear to meet the spirit of the definition of Underserved 
Area.   

 
11.9(c)(6)(F)-Underserved Area - 

 

Within 5 miles of a new business that in the past two years has constructed a 
new facility and undergone initial hiring of its workforce employing 50 or more persons at or above the average 
median income for the population in which the Development is located (1 point) 

-Delete this point item in its entirety.   
 

 Section 11.9(c)(6)(F) language is too broad, leaves too much interpretation to Staff and the area (5 miles) 
is too large.  What will developers provide as a definitive source for the information?   We reviewed all prior public 
comment and did not see any suggestions as to required support.    We also feel this language in §11.9(c)(6)(F)  is 
better suited for Community Revitalization criteria once there is a consensus on definitive support material . 
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11.9(c)(6)(G)-Underserved Area - 

 

A census tract which has experienced growth increases in excess of 120% of the 
county population growth over the past 10 years provided the census tract does not comprise more than 50% of 
the county (1 point) 

-Delete this point item in its entirety 
 

 Section 11.9(c)(6)(F) language is terribly confusing and leaves too much interpretation to Staff.  What will 
developers provide as a definitive source for the information?   We reviewed all prior public comment and did not 
see any suggestions as to required support.   

 
§11.9(c)(7)(A) - Tenant Populations with Special Housing Needs - 

Development’s in the Department’s Section 811 Project Rental Assistance Demonstration Program (“Section 811 
PRA Program”). In order to qualify for points, the existing Development must commit to the Section 811 PRA 
Program at least 10 units or, if the proposed Development would be eligible to claim points under subparagraph 
(B) of this paragraph, at least the same number of units (as would be required under subparagraph (B) of this 
paragraph for the proposed Development) have been designated for the Section 811 PRA Program in the existing 
Development. The same units cannot be used to qualify for points in more than one HTC Application. 

Applications may qualify for three (3) points if a 
determination by the Department of approval is submitted in the Application indicating participation of an existing 

 
1. Delete §11.9(c)(7)(A) in its entirety to prevent an unfair statewide advantage for those 

developers whose portfolios include Section 811 PRA Program eligible inventory; or 
2.        §11.9(c)(7)(A) should be limited to no more than two (2) points rather than three (3) points, in 

order to provide statewide fairness to all developers.  
 
Section 11.9(c)(7)(A) in the 2016 QAP Draft aims to award developers three (3) points if they have existing 

developments in their portfolios that can participate in the Section 811 PRA Program. By rule, these developments 
can only be located in the 7 large urban Metropolitan Statistical Area (MSAs). For developers that were fortunate 
enough to have previously developed in these locations, this creates unfair leverage for scoring purposes, 
particularly against all other developers in the state who are not fortunate enough to have existing 811 PRA 
Program eligible inventory in these markets.  
 

According to Staff this rule allows developers with 811 Program eligible inventory to apply in regions 
outside of the 7 large urban MSAs and receive 3 points for committing Section 811 eligible units.  This 
automatically puts developers with 811 Program eligible inventory at a huge advantage over those developers 
without eligible inventory.   We also understand that while the rule is silent, Applicants can solicit 
Owners/Developers with 811 eligible inventory.  This allows owners with 811 Program eligible inventory to sell 
their units to an Applicant applying in the current round.  This simply is not good practice. 
  

While we understand that §11.9(c)(7)(A) is being proposed to get more participation in the 811 PRA 
Program, we have never seen a proposed rule which benefits only those who were fortunate enough to have 
developed in certain areas of the State.   

 
We offer the following alternatives to increase the number of 811 Eligible Units from other programs 

offered by TDHCA: 
 
1.  Place a threshold requirement on non-competitive 4% tax credit applications.  Most of these  

transactions are awarded in the 7 large MSAs.  We recommend a tiered approach:  <100 Units - (10) 811 Units,  
100-200 Units - (20) 811 Units, >200 Units - (30) 811 Units. 

 
2.    Propose a NOFA to Owners of 811 Eligible Properties in the entire TDHCA Portfolio a TCAP grant of 

$150K for committing (15) 811 Eligible Units.  This can be limited to a certain number of developments. 
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October 14,2015

Email : Pamela. Clo y de@tdhca. state.tx. us

Texas Department of Housing and Community Affairs
Attn: Pam Cloyde
P.O. Box 1394t
Austin; Tçxas 7 87 11 -3941

RE: comments on Draft 2016 uniform Multifamily Rules - subchapter D.

Dear Pam:

Please accept these comments to the Draft 2016 Uniform Multifamily Rules - Subchapter D:

Section 10.302(e)(7XA) - V/e support the Staffs revision permitting public
housing authority developments convefting under the HUD Rental Assistance
Demonstration ("RAD") Program and financed using tax-exempt mortgage
revenue bonds to have a developer fee not to exceed 20% of eligible cost less
developer fee.

Section 10.302(e)(TXCXii) - We recommend delçtion of this subsection denying
developer fee attributable to acquisition credits in an identity of interest
acquisition. A third party appraisal is required in identity of interest transactions,
so there is an arm's length determination of the value of the improvements to
support any claim made fbr tax oredits. 'l'he fact that the devèlopment was
acquired from a related party should be overcome by the evidence of the
appraisal, and the relationship between sellçr and buyer rarely serves to
significantly reduce the complexities of the development process. In the
alternative, we recom.mend that transactions in which housing authorities sponsor
rehabilitation of existing developments be an exception to this provision. Where
a housing authority redevelops existing public housing, the time-consuming
element of dealing with HUD to obtain consents neÇessary for the rehabilitation
and financing are a significant factor, and the developer shoulcl be compensated
for that effort.
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Pamela Cloyde, TDHCA
October 14,2015
Page 2

Thank you for the opportunity to provide our comments on the draft Subchapter D. If you have
any questigns çonçerning our suggestions, please do not hçsitate to call.

Very truly yours,

Barry J. Palmer
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October 13, 2015 
 
 
 
Board of Directors 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, Texas 78701 
 
Dear Chairman Oxer & Members of the Board: 
 
On behalf of the Texas Affiliation of Affordable Housing Providers (TAAHP), we would 
like to submit several recommendations for modifications to the 2016 Multifamily Program 
Rules, as well as the Qualified Allocation Plan (QAP), the Underwriting and Loan Policy, 
and the Post Award and Asset Management Requirements that are currently subject to 
public comment.  TAAHP has more than 300 members including affordable housing 
professionals active in the development, ownership and management of affordable 
housing in the State of Texas.  
 
It is TAAHP’s policy to submit only recommendations that represent consensus opinions 
from the membership.  Please note that there are several important provisions of the 
QAP that are not addressed in these consensus comments because the diverse TAAHP 
Membership has different views on the best ways to address those issues.  TAAHP 
Members will be raising those issues for which there is no consensus individually.  
TAAHP’s recommendations were developed at a meeting with the TAAHP Membership 
on October 1, 2015 in response to the rules approved for public comment by the TDHCA 
Governing Board on September 11, 2015. 
 
Please note that while the following recommendations are numerous due to the large and 
diverse membership, there are several issues that generated significant amount of 
discussion among the TAAHP membership.  I highlight those three issues here, in an 
effort to emphasize their importance to our membership and encourage TDHCA staff to 
give them serious consideration. 
 

1. Reducing concentration.  Under the current rules, applicants are often competing 
for sites within the same census tracts, which often results in developers paying 
a premium for land that is not necessarily the best real estate in terms of 
connectivity to amenities and services.  Adding concepts like “same type 
development” to the tie breaker and to the underserved point category and 
adding more tiering in terms of educational excellence are efforts to open up new 
census tracts to the competition. 

2. Clarifying the competitive process.  There are several new concepts in the QAP 
that are very vague in terms of how they will be applied.  One example is the new 
category in the underserved point category for job growth.  Another example is 
the new point category for applicants depending on whether the portfolios are 
characterized as either Category 1, 2, 3 or 4.  There is a great deal of confusion 
as to which categories apply and the TAAHP membership requests clear 
guidance in order to make informed decisions in terms of the competition. 

3. The Section 811 Program.  TAAHP is opposed to the new one point advantage 
for placing Section 811 voucher holders in existing properties.  We understand 
that TDHCA wants to house 811 voucher holders as soon as possible, but this 
provision reduces program participants’ flexibility in doing so and, as drafted, only 
benefit a handful of program participants.  As an example, one TAAHP member  
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with more than 25 properties with approximately 2,000 units has only one existing property 
that would qualify.  Under this new rule, this applicant is now forced for point reasons to 
reserve this property for the 2016 round instead of using it to house the 811 voucher 
holders as committed under the 2015 rules.  This result is the exact opposite of what 
TDHCA is trying to achieve.  Please note that TAAHP has formed a sub-committee that 
has come up with alternative incentives for TDHCA staff to consider.  We will be submitting 
those recommendations under separate cover. 

 
With those comments as an introduction, please consider the following recommendations with 
regard to specific provisions of the rules: 
 
Subchapter A – Definitions 
 
Section 10.3(47) Elderly Development 
 
TAAHP requests further clarification on why these new definitions are necessary. 
 
Justification:  There is general concern amongst the membership about the new Elderly 
Development Definition because most cities and other government funders are very sensitive to 
these definitions.  An effort to further define these terms might lead to greater conflicts between 
programs. 
 
Section 10.3 Placed in Service 
 
TAAHP requests that a definition of Placed in Service be added and that the definition be 
consistent with the Internal Revenue Code Section 42 provision, which allows a building to be 
counted as “Placed In Service” if only one unit in the building has received a certificate of 
occupancy.  TAAHP also requests the TDHCA’s carryover documentation be changed so that the 
language regarding Placed in Service is consistent with the Internal Revenue Code. 
 
Justification:  TDHCA’s policy on placed in service should be consistent with the federal regulation.   
 
Subchapter B – Site and Development Requirements and Restrictions 
 
Section 10.101(a)(2)(c) Mandatory Community Assets 
 
TAAHP requests that churches or places of religious worship be reinstated as a Mandatory 
Community Asset. 
 
Justification: Churches are a public service to the surrounding communities.  These institutions not 
only provide support for the spiritual and emotional needs and health of its members in the 
community, but also provide a myriad of supportive public services to the community.  Such 
services include day care, meals on wheels, counseling, food pantries, immigration and free legal 
clinics, seminars on health and finances and emergency funds for items such as rent, utilities, 
medical expenses or car repairs.   
 
Subchapter B – Site and Development Requirements and Restrictions 
 
Section 10.101(a)(4)(B) Undesirable Neighborhood Characteristics. 
 
TAAHP requests the following changes to this section regarding incidents of violent crime: 
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(ii)  The Development Site is located in a census tract or within 1000 feet of a census tract in an 
Urban Area and the rate of Part I violent crimes for the police beat as reported by the local police 
department is greater than 18 per 1,000 persons (annually) or as reported on 
neighborhoodscout.com.”  
 
Justification:  Because neighborhoodscout.com provides inconsistent results, applicants should 
have the option of obtaining statistics directly from the police department.  In those cases where 
obtaining statistics directly from the police department is difficult, neighborhoodscout.com can 
serve as the source.  This either/or approach provides much needed flexibility for the applicant in 
obtaining the relevant information. 
 
TAAHP also requests that TAAHP requests that the following section regarding blighted structures 
be deleted: 
 
(iii)  The Development Site is located within 1,000 feet of any census tract of multiple vacant 
structures visible from the street, which have fallen into such significant disrepair, overgrowth, 
and/or vandalism, that they would commonly be regarded as blighted or abandoned. 
 
Justification:  This concept of “blight” is too subjective to administer in a consistent way.   
 
TAAHP also requests that this subparagraph regarding schools that have not Met Standard be 
deleted:  
 
(iv) The Development Site is located within the attendance zones of an elementary school, a 
middle school and a high school that does not have a Met Standard rating by the Texas Education 
Agency. In districts with district-wide enrollment or choice districts an Applicant shall use the rating 
of the closest elementary, middle and high school, respectively, which may possibly be attended by 
the tenants in determining whether or not disclosure is required. The applicable school rating will 
be the 2015 accountability rating assigned by the Texas Education Agency. School ratings will be 
determined by the school number, so that in the case where a new school is formed or named or 
consolidated with another school but is considered to have the same number that rating will be 
used. A school that has never been rated by the Texas Education Agency will use the district 
rating. If a school is configured to serve grades that do not align with the Texas Education Agency's 
conventions for defining elementary schools (typically grades K-5 or K-6), middle schools (typically 
grades 6-8 or 7-8) and high schools (typically grades 9-12), the school will be considered to have 
the lower of the ratings of the schools that would be combined to meet those conventions. In 
determining the ratings for all three levels of schools, ratings for all grades K-12 must be included, 
meaning that two or more schools' ratings may be combined. For example, in the case of an 
elementary school which serves grades K-4 and an intermediate school that serves grades 5-6, the 
elementary school rating will be the lower of those two schools' ratings. Also, in the case of a 9th 
grade center and a high school that serves grades 10-12, the high school rating will be considered 
the lower of those two schools' ratings. Sixth grade centers will be considered as part of the middle 
school rating. Development Sites subject to an Elderly Limitation is considered exempt and does 
not have to disclose the presence of this characteristic. 
 
Justification:  Because certain school districts in the larger urban areas struggle to meet the new 
standards, because they are indeed new standards, this section serves to redline large swathes of 
major metropolitan areas.  While the inference of undesirable neighborhood characteristics is 
rebuttable, this rule will cause additional administrative burden both for the program participants 
and the program staff. 
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Section 10.101(a)(4)(E) Undesirable Neighborhood Characteristics. 
 
TAAHP requests the following changes to this section: 
 
(iii)  The Development is necessary to enable a state, a participating jurisdiction or an entitlement 
community to comply with its obligation to affirmatively further fair housing, a HUD-approved 
Conciliation Agreement, or a final and non-appealable court order consistent with fair housing 
planning documents, such as an Analysis of Impediments or Assessment of Fair Housing, and with 
planning documents such as the city’s or county’s HUD consolidated plan. 
 
Justification:  Larger cities, like the City of Houston, will not legally be able to provide letters stating 
that “the Development is necessary to comply with its obligation to affirmatively further fair 
housing.”  This statement is too broad and too open to legal interpretation.  Instead, cities will be 
more comfortable confirming compliance with their planning documents. 
 
Section 10.101(a)(5) Common Amenities, Section 10.101(6) Unit Requirements, Section 10.101(7) 
Tenant Services 
 
TAAHP request that the timeframe be restored to Compliance Period instead of Extended Use 
Period.   
 
Justification:  Extending program participants’ obligations in these respects past the compliance 
period is inconsistent with TDHCA’s current policy which correctly commits limited state resources 
to confirming compliance during the compliance period.  Extending this type of compliance through 
the extended use period will create further administrative burden, both for the program participants 
and the program staff. 
 
Section 10.101(b)(4) Mandatory Development Amenities  
 
TAAHP requests the following changes to this section: 
 
(L)  All units must have central heating and air-conditioning (Packaged Terminal Air Conditioners 
meet this requirement for SRO or Efficiency Units and for all units in Rehabilitation properties 
where the units were heated and cooled with Packaged Terminal Air Conditioners prior to the 
Rehabilitation)  
 
Justification:  Modern PTAC units are energy and cost efficient, and older existing buildings 
typically don’t have the plate height to allow for both central air and a reasonable ceiling height. 
 
Subchapter C:  Application Submission Requirements, Ineligibility Criteria, Board Decisions 
and Waiver of Rules for Applications 
 
Section 10.204(14) Non-Profit Ownership 
 
TAAHP requests deletion of the following paragraph: 
 
(C)  For all Application.  Any Applicant proposing a Development with a property tax exemption 
must include an attorney statement and documentation supporting the amount, basis for 
qualification, and the reasonableness of achieving the exemption under the Property Tax Code.  A 
proposed Payment in Lieu of Tax (“PILOT” agreement must be documented as being reasonably 
achieved.” 
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Justification:  This adds unnecessary costs to the preparation of an application.  Applicants relying 
on a property tax exemption should do so at their own risk. 
 
 
 
Qualified Allocation Plan 
 
Section 11.4(b) Maximum Request Limit 
 
TAAHP requests a new limit for USDA applications of $750,000. 
 
Justification:  Most USDA developments are small so a $750,000 cap is appropriate. 
 
Section 11.4(c) Tax Credit Requests and Award Limits 
 
TAAHP requests the following paragraph 2 be deleted in its entirety: 
 
(2)  The Development is located in a Small Area Difficult Development Area (SADDA) (based on 
Small Area Fair Market Rents (FMR’s) as determined by the Secretary of HUD) that has high 
construction, land and utility costs relative to the AMGI.  For Tax Exempt Bond Developments, as a 
general rule, an SADDA designative would have to coincide with the program year the Certificate of 
Reservation is issued in order for the Department to apply the 30 percent boost in its underwriting 
evaluation.  Applicant must submit a copy of the SADDA map that clearly shows the proposed 
Development is located within the boundaries of a SADDA. 
 
Justification:  The Internal Revenue Code allows the 30% boost in DDAs designation to be 
extended up to 365 days by allowing a project that applied for a bond reservation in one year to 
close the transaction in the next year.  Section 11.4(c)(2) grants the 30% tax credit boost only when 
the bond reservation certificate is received in the same year as the HUD SADDA designation, 
which is subject to change annually.  The housing site may no longer be included in a SADDA in 
the year following receipt of the private activity bond allocation reservation. The proposed rule will 
also force closing 4% bond transactions that access the increase amount of private activity bond 
allocation after the mid-August housing bond collapse by the end of the calendar year, unduly 
reducing the already very short 150 day closing timeframe. 
 
Section 11.7 Tie Breaker Factors 
 
TAAHP recommends the following changes to paragraph 4: 
 
(4) Applications proposed to be located the greatest linear distance from the nearest Housing Tax 
Credit Development that serves the same population type a development. Developments awarded 
Housing Tax Credits but do not yet have a Land Use Restriction Agreement in place will be 
considered Housing Tax Credit assisted Developments for purposes of this paragraph. The linear 
measurement will be performed from closest boundary to closest boundary. 
 
Section 11.9 Competitive HTC Selection Criteria 
 

(b) Criteria promoting development of high quality housing 
 
(2)(B) Sponsor Characteristics.  Previous Participation Compliance History 

 
While no consensus was reached on whether this point item should remain in the QAP, there was 
consensus on needing clarifying language and direction from TDHCA’s asset management and 
compliance division regarding how an applicant determines which category applies.  Additionally, 
this point category should be tied to the category of an applicant as of March 1, 2016, so that there  
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is clarity within the competitive round in terms of scoring.  
 

(c)  Criteria to service and support Texans most in need 
 

(4)(A)(ii) Opportunity Index   
 
TAAHP requests that any instance of “77 or greater on index 1” change to “76 or greater on index 
1.” 
 
Justification: The 2015 data released by TEA indicate the median Index 1 score for elementary to 
be 76 as opposed to the 2014 data which indicated median Index 1 score for elementary to be 77. 
 
TAAHP also request that the poverty rate for opportunity index be increased to 20% for all areas 
outside of Region 11 where the poverty rate should stay at 35%.   
 
Justification:  This small change will add 227 or 4.3% (out of 5,263) additional census tracts to 
“High Opportunity” which will promote further de-concentration of awards.  These new census 
tracts are still first and second quartile census tracts and in many cases have highly rated schools 
and are closer to services and town centers.  This change also helps alleviate the issue that 
residents living in preservation properties are part of the poverty rate, making their own 
communities uncompetitive.  
  

(4)(B) Opportunity Index for Rural   
 
TAAHP recommends the following to be added to subsection (i) as further clarification on what 
“services specific to a senior population” might entail: 
 

 Free or donation based hot meal service for a minimum of once daily 5 days a week (either 
delivered on site or offered off-site); 
 

 Access to primary health care including partnerships for on-site services, urgent care 
clinics that accept Medicaid/Medicare, primary care doctor’s offices that accept 
Medicaid/Medicare, ERs and Hospitals. 

 
(5)  Educational Excellence   

 
TAAHP recommends a third scoring tier for educational excellence:  

(A) The Development Site is within the attendance zone of an elementary school, a  
middle school and a high school with a Met Standard rating and an Index 1 score of at 
least 77. For Developments in Region 11, the middle school and high school must achieve 
an Index 1 score of at least 70 to be eligible for these points (5 points); or 

(B) The Development Site is within the attendance zone of any two of the following three 
schools (an elementary school, a middle school, and a high school) with a Met Standard 
rating and an Index 1 score of at least 77. For Developments in Region 11, the middle 
school and high school must achieve an Index 1 score of at least 70 to be eligible for these 
points (3 points); or 

(C) The Development Site is within the attendance zone of an elementary school, a middle 
school, and a high school either all with a Met Standard rating or any one of the three 
schools with a Met Standard rating and an Index 1 score of at least 77. For Developments 
in Region 11, the middle school and high school must achieve an Index 1 score of at least 
70 to be eligible for these points (2 points); 
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Justification:  This is one area where TAAHP would like to see more point variation.  Because it is 
very difficult to find sites where all three schools have an Index 1 score of at least 77, it would 
create more variation in scoring if there were other ways to receive partial points. 
 
  (6) Underserved Area 
 
TAAHP members had differing opinions on this point category, although members reached 
consensus on the following language changes to subparagraphs (C),(D), and (E): 
 
(C) A Place, or if outside of the boundaries of any Place, a county that has never received a 

competitive tax credit allocation or a 4 percent non‐competitive tax credit allocation for the same 
population type a development that which remains an active tax credit development (2 points); 
(D) For Rural Areas only, a census tract that has never received a competitive tax credit allocation 

or a 4 percent non‐competitive tax credit allocation for the same population type a development 
that which remains an active tax credit development serving the same Target Population (2 points); 

(E) A census tract that has not received a competitive tax credit allocation or a 4 percent non‐
competitive tax credit allocation for the same population type a Development that which remains an 
active tax credit development serving the same Target Population within the past 10 years (1 
point); 
 
Additionally, TAAHP requests more direction from staff about what would be required in terms of 
documentation for subsection (F) of this point category.  Additionally, TAAHP proposes some 
language to this paragraph to include leased spaces in addition to newly construction space:   
 
Within 5 miles of a new business that in the past two years has constructed a new facility or leased 
new (and or additional) office space and undergone initial hiring of its workforce . . . . 
 

(7) Tenant Populations with Special Housing Needs   
 

TAAHP requests that the new paragraph A that gives extra points for placing 811 residents in 
existing units be deleted: 
 
Applications may qualify for three (3) points if a determination by the Department of approval is 
submitted in the Application indicating participation of an existing Development’s in the 
Department’s Section 811 Project Rental Assistance Demonstration Program (“Section 811 PRA 
Program”). In order to qualify for points, the existing Development must commit to the Section 811 
PRA Program at least 10 units or, if the  
 
proposed Development would be eligible to claim points under subparagraph (B) of this paragraph, 
at least the same number of units (as would be required under subparagraph (B) of this paragraph 
for the proposed Development) have been designated for the Section 811 PRA Program in the 
existing Development. The same units cannot be used to qualify for points in more than one HTC 
Application. 

 

Justification: A large percentage of developers, even the more established Texas developers with 

large portfolios, will not qualify for this point creating an unfair competitive advantage for only a  
handful of developers with a disproportionate number of general population deals. 

 
(8) Aging in Place   
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TAAHP recommends the following language in lieu of the language in the published rules. 
 
An Application for an Elderly Development may qualify to receive up to three (5) points under this 
paragraph only if no points are elected under subsection (c)(5) of this section (related to 
Educational Excellence).  
 

(A) In addition to meeting all of the accessibility and design standards under Section 504 
of the Rehabilitation Act and the 2010 ADA Standards (with the exceptions listed in  
“Nondiscrimination on the Basis of Disability in Federally Assisted Programs and  
Activities”), the Applicant will include (3 points): 

a. “Walk-in” showers of at least 30” x 60” in at least 50% of all residential bathrooms;  
b. 100% of units include blocking in showers/tubs to allow for grab bars at a later date if 
requested as a reasonable accommodation; 
c. Chair height (17 – 19”) toilets in all bathrooms; and  
d. A continuous handrail on at least one side of all interior corridors in excess of five feet in 
length. 
(B) The property will employ a full-time resident services coordinator on site for the duration of 
the Compliance Period.  If elected under this subparagraph, points for service coordinator cannot 
be elected under subsection (c)(3) of this section (related to Tenant Services).  For purposes of this 
provision, full-time is defined as follows (2 point): 
i. A minimum of 16 hours per week for Developments of 80 units or less;  
ii. A minimum of 24 hours per week for Developments of 81 to 120 units; and 
iii. A minimum of 32 hours per week for Developments in excess of 121 Units.   
 

9)  Proximity to Important Services  
 
TAAHP requests that the radius for rural deals be expanded to 3 miles. 
 
Justification:  Residents of tax credit housing in rural areas are reliant on their cars and often 
services like this are on the outskirts of town, near more major roadways. 
 

(d) Criteria promoting community support and engagement 

(5)  Legislative Letters   
 

TAAHP requests that positive letters of support from state representations receive +4 points, 
neutral letters receive 0 points, and letters of opposition will receive -4 points. 

 
Justification:  The total point range for these letters will be 8 points, rather than the current 16 point 
range, thereby making this point range of 8 consistent with the legislative intent of ranking it the 
lowest point category under the statute.     

 
(7)  Concerted Revitalization Plan.   

 
TAAHP requests that this entire section revert back to the 2015 language. 
 
Justification:  This re-written section in the current draft is a concern with regard to its high level of 
subjectivity, especially with specific regard to the requirement that the problems identified have to 
be “sufficiently mitigated and addressed prior to the Development being placed in service.”  The 
current language will only benefit neighborhoods that are at the tail end of the revitalization efforts. 
 
(e) Criteria promoting the efficient use of limited resources and applicant accountability 
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 (2) Cost of Development per Square Foot 
 

TAAHP requests that the cost per square foot limitations in this section should be increased by at 
least $10 per square foot. 
 
Justification:  The current draft does not adjust upward for recent construction cost increases which 

have been in the range of 8% to 12% per annum for the last three years.   

TAAHP also requests the following language change: 
 
(E)(ii) Twelve (12) points for Applications which include Hard Costs plus acquisition costs included 
in Eligible Basis that are less than $130 per square foot,  if the development is considered a 
High  Cost Development or located in an Urban Area, and that qualify for 5 or 7 points under 
subsection (c)(4) of this section, related to Opportunity Index; or 
 
Subchapter D – Underwriting and Loan Policy  
 
Section 10.302(d)(1) Operating Feasibility – Income  
 
TAAHP requests that this provision revert to the 2105 language which allowed for market rate rents 
to be set by the applicant at levels supported by the market study regardless of what percentage 
market rate units a development had. 
 
Justification:  There is no “one size fits all” approach to rents in the various Texas markets.  The 
large urban markets, and not only Austin, are performing very differently than the smaller rural 
markets, which is why market studies are so important in determining market rents.   
 
Section 10.302(d)(4)(D)(iv) Acceptable Debt Service Coverage Ratio Range 
 
TAAHP requests that the language in this section revert back to the 2015 language. 
 
Justification:  TAAHP members do not understand why this change is proposed and would like to 
better understand the purpose. 
 
Section 10.302(e)(7)(F) Developer Fee 
 
TAAHP request that the following section be deleted: 
 
The amount of Developer Fee will be determined based on the original underwriting at application. 
The amount of Developer Fee will be fixed at the dollar amount underwritten through any 
subsequent evaluation including cost certification. Increases in eligible cost as a result of 
documented circumstances outside the control of the applicant may be eligible for increased 
Developer Fee but fees greater than 15% will be reviewed for undue enrichment. 
 
JUSTIFICATION:  A new provision has been added that caps the Developer Fee to the amount 
determined at the original underwriting.  We respectfully disagree that a developer’s amount of 
work is the same regardless of the cost of the development.  When construction costs are higher 
than anticipated, the developer has to do considerable more work in terms of value engineering 
and identifying additional soft costs.  Furthermore, the payment of development fee is capped by 
available sources, so this new rule merely limits basis, placing the developer at higher risk for basis 
adjusters. 
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Subchapter E – Post Award and Asset Management Requirements 
 
Section 10.402(g) 10 Percent Test (Competitive HTC Only) 
 
TAAHP requests that the last sentence of paragraph (2) be deleted: 
 
The Development Site must be identical to the Development Site that was submitted at the time of 
Application submission or last approved by amendment as determined by the Department. 
 
Justification:  De minimis changes in sites often happen due to surveying discrepancies or  
unexpected developed related events, such as right of way adjustments.  Such de minimis changes 
have been handled effectively through the administrative amendment process and should not 
require board approval, which is time consuming for both program participants and for program 
staff. 
TAAHP also requests that paragraph (5) be amended to require a non-material amendment to 
admit guarantors that were not identified as guarantors or principals on the Org Charts submitted at 
the time of Application: 
 
If identified Guarantors have changed from the Guarantors or principals identified on the Org 
Charts submitted at the time of Application, a non-material amendment must be requested by the 
Applicant and the new Guarantors or members principals must be reviewed in accordance with 
Chapter 1, Subchapter C of this part. 
 
Justification:  While we agree that adding new guarantors should require a non-material 
amendment, such amendment should not be required when the guarantor was listed on the original 
application as a principal on the owner organizational chart.   
 
Section 10.402(j) Cost Certification (Competitive and Non-Competitive HTC and related activities 
Only) 
 
TAAHP requests that this revert to 2015 requirement for a 15 year proforma instead of proposed 30 
year. 
 
Justification:  a 15 year proforma is consistent with the application requirements, and past TDHCA 
policy at cost certification.   
 
Section 10.405(a) Amendments to HTC Application or Award Prior to LURA recording or 
amendments that do not result in a change to LURA 
 
TAAHP requests reinstatement of subpart (G) permitting a de minimis increase or decrease in the 
site acreage without requiring Board approval. 
 
Justification: De minimis changes in sites often happen due to surveying discrepancies or  
unexpected developed related events, such as right of way adjustments.  Such de minimis changes 
have been handled effectively through the administrative amendment process and should not 
require board approval, which is time consuming for both program participants and for program 
staff. 
 
TAAHP request deletion of new subpart (H) defining the following as a material alteration  
requiring Board approval:  
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Significant increases in development costs or changes in financing that may affect the financial 
feasibility of the Development or result in reductions of credit or changes in conditions such that a 
full re-evaluation and analysis by staff assigned to underwrite applications is required 
 
Justification: Increases in development costs and changes in financing occur frequently and should  
be handled administratively as they have been handled in the past.  
 
Section 10.406(d)(3) and (4) Ownership Transfers, Non-Profit Organizations & HUBS 
 
TAAHP membership appreciates the language changes in the proposed rules that provide for  
greater flexibility in cases where an award was not made out of the non-profit set-aside.  
 
We thank you for your time and consideration of these recommendations.  Please note that 
representatives from the TAAHP QAP committee are happy to meet with your staff in order to 
discuss these recommendations fully.  I have already reached out to Brent Stewart and Tom Gouris 
to set up a meeting to review the new underwriting rules and discuss possible alternatives to the 
problematic sections.    
 
Thank you for your service to Texas. 
 
Sincerely,  
 
 

 
 
Janine Sisak    
Chair TAAHP QAP Committee   
 
 
 
cc:  Tim Irvine – TDHCA Executive Director 
 Tom Gouris – TDHCA Deputy Executive Director for Housing Programs 
 Patricia Murphy – TDHCA Chief of Compliance 

Brent Stewart – TDHCA Director of Real Estate Analysis 
TAAHP Membership 
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From: TERRI ANDERSON
To: Teresa Morales; Brent Stewart; Tom Gouris; Raquel Morales; Tim Irvine; Marni Holloway
Subject: Comments to TDHCA Proposed 2016 Rules
Date: Thursday, October 15, 2015 4:49:46 PM

Good evening,
 
Please see the comments below to the proposed 2016 Multifamily Rules":
 

 

1. Section 10.302(d)Operating Feasibility

(A)          Rental Income

 

(i)            Market Rents. The Underwriter will use the Market Analyst's conclusion of Market
 Rent if reasonably justified and supported by the attribute adjustment matrix of Comparable
 Units as described in §10.303 of this chapter (relating to Market Analysis Rules and
 Guidelines). Independently determined Market Rents by the Underwriter may be used based
 on rent information gained from direct contact with comparable properties, whether or not
 used by the Market Analyst and other market data sources. For a Development that contains
 less than 15% unrestricted units, the Underwriter will limit the Pro Forma Rents to the lesser
 of Market Rent or the Net Gross Program Rent at 60% AMI in rural markets.  As an
 alternative, if the Applicant submits market rents that are up to 30% higher than the 60% AMI
 gross rent and the Applicant submits an investor commissioned market study with the
 application, the Underwriter has the discretion to use the market rents supported by the
 investor commissioned market study.

 

1. 10.201(2)(B)(iii) – shorter closing expectations for Traditional Carryforward Tax-
Exempt bonds [TDHCA should not require tighter time frames, and be more
 development friendly understanding it is very difficult to close bond deals in five (5)
 months]   Suggestion:  Remove language.

2. 10.204(11) – Annexation of a Development Site occurring while an Application is under
 review to require evidence of appropriate zoning with the Commitment or
 Determination Notice or provide evidence of vested rights prior to construction
 commencement. [Involuntary Annexation is a key indicator of Housing Discrimination
 and to the extent a City wants to prevent the development of affordable housing, they
 will use this tool to prevent the award.  Vested rights and other legal vehicles are
 available to the Developer and do not require proper zoning.]

3. 10.302(d)(4)(D)(iv) Debt Service Coverage –  The Underwriter may limit total debt
 service that is senior to a Direct Loan where Direct Loans are the only subsidy in the
 proposed uses.

4. 10.204(14)(C) – Requiring an attorney statement (essentially an opinion) supporting the
 amount and basis for qualifications and reasonableness of achieving property tax
 exemption or provide a predetermination notice from the applicable appraisal district.
 [The Department should recognize State Law and not require a non-profit an additional
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 $5-$10,000 cost burden for an opinion on a proposed development] 

 
Thank you for the opportunity to provide public comment.
 
Sincerely,

Terri L. Anderson, President
Anderson Development & Construction, LLC
347 Walnut Grove Ln
Coppell, TX  75019
phone:  (972) 567-4630
fax:  (972) 462-8715
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From: Darrell G Jack
To: Teresa.Morales@tdhca.state.tx.us
Cc: "Brent Stewart"
Subject: QAP Comments
Date: Thursday, October 15, 2015 7:17:29 PM

Teresa:
 
The following are my personal comments related to the proposed rule changes for the 2016
 - QAP, M/F Rules and Real Estate Analysis Rules.

 
 
Capture Rate Threshold by Unit Type - Support
 

The proposed rule change helps to insure that there is adequate demand in the market
 to support a developer's proposed unit mix.  Applications with an individual capture
 rate by unit type in excess of 100% would not demonstrate adequate demand and
 would be ineligible for an award of LIHTC's.

 
Market rate units underwritten at max. program 60% (AMI) rent limits when less
 than 15% of the total units have no income restrictions - Support
 

The proposed rule change will prevent marginal applications from using overpriced
 market rate units to make up rent shortfalls, thus making the project financially
 feasible.  Based on personal research, and research by reported by HUD - Ft. Worth, 
 market rate units in affordable projects do not typically demand a full market rent. 
 HUD estimates that in the Texas market, market rate units achieve a max. 15%
 premium when located within a project with income restrictions.  While there may be
 individual exceptions in premium locations, the vast majority of the state would be
 well served by this rule.  
 
Thank you for considering my comments.
 
Darrell G Jack
President
Apartment MarketData, LLC
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

NOVEMBER 12, 2015 

 

Presentation, Discussion, and Possible Action on an order adopting the repeal of 10 TAC Chapter 

10, Subchapter E, concerning Post Award and Asset Management Requirements, and an order 

adopting new 10 TAC Chapter 10, Subchapter E, and directing their publication in the Texas Register. 

 

RECOMMENDED ACTION 

 

WHEREAS, at its September 2015 meeting the Board approved for publication and 
public comment in the Texas Register, the proposed repeal of 10 TAC, Chapter 10, 
Uniform Multifamily Rules, Subchapter E, concerning Post Award and Asset 
Management Requirements. The proposed repeal was published in the Texas Register 
on September 25, 2015, and  

WHEREAS, at its September 2015 meeting the Board approved for publication and 
public comment in the Texas Register, proposed new 10 TAC Chapter 10, Uniform 
Multifamily Rules, Subchapter E, concerning Post Award and Asset Management 
Requirements. The proposed new rule was published in the Texas Register on 
September 25, 2015. Public comment was accepted through October 15, 2015.  Staff 
received comments from seven commenters and incorporated those non-substantive 
changes into the final rule for adoption. 

Now therefore it is hereby, 

RESOLVED, that the repeal of 10 TAC, Chapter 10, Subchapter E and the 
adoption of new 10 TAC, Chapter 10, Uniform Multifamily Rules, Subchapter E, 
concerning Post Award and Asset Management Requirements are hereby ordered 
and approved, together with the preambles presented to this meeting, for publication 
in the Texas Register and  

FURTHER RESOLVED, that the Executive Director and his designees be and 
each them hereby are authorized, empowered, and directed, for and on behalf of the 
Department, to cause the repeal of 10 TAC, Chapter 10, Uniform Multifamily Rules, 
Subchapter E, concerning Post Award and Asset Management Requirements, and an 
order adopting the new 10 TAC, Chapter 10, Uniform Multifamily Rules, Subchapter 
E, concerning Post Award and Asset Management Requirements §§10.400 – 10.408, 
in the form presented to this meeting, to be published in the Texas Register for final 
adoption, and in connection therewith, make such non-substantive technical 
corrections as they may deem necessary to effectuate the foregoing. 
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BACKGROUND 

The Department’s rules regarding Post Award and Asset Management Requirements are part of the 
Uniform Multifamily Rules at 10 TAC, Chapter 10. Subchapter E describes all activities that occur 
for multifamily developments after an award or funding decision has been made.  The new rule 
clarifies, corrects, and adds additional information in all sections to ensure accurate processing of 
post award activities and more effective communication with multifamily development owners 
regarding their responsibilities after funding or award by the Department.   

The new rule was published in the September 25, 2015, issue of the Texas Register to allow for public 
comment. The rule was also posted to the TDHCA website on the same date.  A QAP and 
Multifamily Rules Resource meeting was held on October 9, 2015, to discuss all sections of the 
Uniform Multifamily Rules.  The public comment period closed on October 15, 2015.  Comments 
were received from seven commenters.  Based on those comments, staff has incorporated changes 
into the rule proposed today for final adoption. 

Attachment A includes the Preamble, Reasoned Response, and Adoption of the repeal of 10 TAC 
Chapter 10, Uniform Multifamily Rules, Subchapter E, §§10.400 – 10.408, concerning Post Award 
and Asset Management Requirements for publication in the Texas Register. Attachment B includes 
the Preamble, Reasoned Response, and Adoption of the new 10 TAC Chapter 10, Uniform 
Multifamily Rules, Subchapter E, §§10.400 – 10.408, concerning Post Award and Asset Management 
Requirements for publication in the Texas Register.  
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Attachment A: Preamble, Reasoned Response, and Repeal of 10 TAC Chapter 10, Uniform 
Multifamily Rules, Subchapter E, §§10.400 – 10.408, concerning Post Award and Asset 
Management Requirements. 

 

The Texas Department of Housing and Community Affairs (the "Department") adopts the repeal of 
10 TAC, Chapter 10, Subchapter E, §§10.400 – 10.408, concerning Post Award and Asset 
Management Requirements, without changes, as published in the September 25, 2015, issue of the 
Texas Register (40 TexReg 6395).   
 

REASONED JUSTIFICATION.  This repeal was published concurrently with the proposed new 

10 TAC, Chapter 10, Subchapter E, §§10.400 – 10.408.  The purpose of the repeal is to allow for the 

adoption of the new rule.   

 

The Department accepted public comments between September 25, 2015, and October 15, 2015. 
Comments regarding the repeal were accepted in writing via fax and email.  No comments were 
received concerning the proposed repeal. 
 

The Board approved the final order adopting the repeal on November 12, 2015. 
 

STATUTORY AUTHORITY. The repeal is adopted pursuant to Texas Government Code 
§2306.053, which authorizes the Department to adopt rules.  Specifically Texas Government Code 
§2306.141 gives the Department the authority to promulgate rules governing the administration of 
its housing programs.  The repeal affects no other code, article, or statute. 
 

 

 

§10.400. Purpose. 

§10.401. General Commitment or Determination Notice Requirements and Documentation. 

§10.402. Housing Tax Credit and Tax Exempt Bond Developments. 

§10.403. Direct Loans. 

§10.404. Reserve Accounts. 

§10.405. Amendments and Extensions. 

§10.406. Ownership Transfers (§2306.6713). 

§10.407. Right of First Refusal. 

§10.408. Qualified Contract Requirements. 
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Attachment B the Preamble, Reasoned Response, and Adoption of the new 10 TAC Chapter 
10, Uniform Multifamily Rules, Subchapter E, §§10.400 – 10.408, concerning Post Award and 
Asset Management Requirements for publication in the Texas Register.  

The Texas Department of Housing and Community Affairs (the "Department") adopts new 10 
TAC, Chapter 10, Subchapter E, §§10.400 -10.408, concerning Post Award and Asset Management 
Requirements. Sections 10.402, 10.405, 10.406, and 10.407 are adopted with changes to the 
proposed text as published in the September 25, 2015, issue of the Texas Register (40 TexReg 6395). 
Sections 10.400, 10.401, 10.403, 10.404 and 10.408 are adopted without changes and will not be 
republished.  The purpose of the changes to the sections is to clarify, correct and add information 
from the prior rule to ensure accurate processing of post award activities and communicate more 
effectively with multifamily development owners regarding their responsibilities after funding or 
award by the Department. Post award activities include requests for action to be considered on 
developments awarded funding from the Department through the end of the affordability period. 

REASONED JUSTIFICATION FOR THE RULE. New 10 TAC Chapter 10, Uniform Multifamily 

Rules, Subchapter E, §§10.400 – 10.408, concerning Post Award and Asset Management 

Requirements was proposed concurrently with the proposed repeal of the same sections.   The new 

rule clarifies language that was previously potentially causing uncertainty and will ensure accurate 

processing of post award activities and communicate more effectively with multifamily development 

owners regarding their responsibilities after funding or award by the Department.   

REASONED RESPONSE TO PUBLIC COMMENT AND STAFF RECOMMENDATIONS. 
The Department's response to all comments received are set out below. The comments and 
responses include both administrative clarifications and corrections to the amendments 
recommended by staff and substantive comments on the amendments and the corresponding 
Departmental responses. Comments and responses are presented in the order they appear in the 
rules. 

Public comments were accepted through October 15, 2015, with seven comments received in 
writing from: (1) Cynthia Bast, Locke Lord LLP, (2) Texas Association of Affordable Housing 
Providers (TAAHP), (3) Tropicana Building II, LLC, (4) Texas Coalition of Affordable Developers 
(TX-CAD), (5) Marque Real Estate Consultants, (6) Bank of America Merrill Lynch, (7) Matt Hull, 
Texas Association of Community Development Corporations (TACDC)   

 

1. §10.402 – General Comment. 

COMMENT SUMMARY:  Commenter 1 made several administrative suggestions such as 
correcting for incorrect capitalization and, wherever practical, the Department has accepted and 
incorporated these small administrative changes. Commenter 1 also suggested the following minor 
change to §10.402(c): 

“(c) Tax Credit Amount. The amount of tax credits reflected in the IRS Form(s) 8609 may be 

greater or less than the amount set forth in the Determination Notice based upon the 

Department's and the bond issuer's determination as of each building's placement in service. Any 

increase of tax credits will only be permitted if it is determined necessary by the Department, as 

required by §42(m)(2)(D) of the Code through the submission of the Cost Certification package. 

Increases to the amount of tax credits that exceed 110 percent of the amount of credits reflected 
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in the Determination Notice must be approved by the Board. Increases to the amount of tax 

credits that do not exceed 110 percent of the amount of credits reflected in the Determination 

Notice may be approved administratively by the Executive Director and are subject to the Credit 

Increase Fee as described in §10.901 of this chapter.”  

STAFF RESPONSE: Staff agrees with the revised language as proposed.  

 

2. §10.402(d) Documentation Submission Requirements at Commitment of Funds 

COMMENT SUMMARY: Commenter 1 proposed the following revised language to increase 
clarity: 

“(3) evidence that the signer(s) of the Commitment or Determination Notice have the authority to 
sign on behalf of the Applicant in the form of a corporate resolution which indicates the sub-entity 
in Control and that the Person(s) signing the Application constitute all Persons required to sign or 
submit such documents;”  

STAFF RESPONSE: staff agrees that the rule could benefit from additional clarity and 
recommends the amended language below:  

“(3) evidence that the signer(s) of the Commitment or Determination Notice have sufficient 
authority to sign on behalf of the Applicant in the form of a corporate resolution which indicates the 
sub-entity in Control consistent with the entity contemplated and described in the Application;”  

 

COMMENT SUMMARY: General comment was received in response to a requirement within 
Chapter 10 Subchapter C relating to evidence of a property tax exemption. A summary of the 
comment received related to this item can be found in that section of the rule.  

STAFF RESPONSE:  While comment summary and staff response related to evidence of a 
property tax exemption can be found under that section of the rule, staff recommends the following 
clarifying addition to be included in §10.402(d) of as follows: 

“(7) for Applications underwritten with a property tax exemption, documentation must be 
submitted in the form of a letter from an attorney identifying the statutory basis for the exemption 
and indicating that the exemption is reasonably achievable, subject to appraisal district review. 
Additionally, any Development with a proposed Payment in Lieu of Taxes (“PILOT”) agreement 
must provide evidence regarding the statutory basis for the PILOT and its terms.” 

 

3. §10.402(f)(3) Carryover (Competitive HTC Only) 

COMMENT SUMMARY: Commenter 1 proposed revised language below related to 
requirements at Carryover to further clarify the Department’s requirements for amendments:  

“(3) All Carryover Allocations will be contingent upon the Development Owner providing evidence 
that they have and will maintain Site Control through the 10 Percent Test or through the anticipated 
closing date, whichever is earlier. For purposes of this paragraph, any changes in Site Control of the 
Development Site at between Application and Carryover must be identical to the Development Site 
that was submitted at the time of Application submission or last approved by amendment as 
determined by the Department addressed in accordance with §10.405.”  
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STAFF RESPONSE:  Staff agrees with the comment that changes can be made to further clarify 
and recommends the following language: 
  

“(3) All Carryover Allocations will be contingent upon the Development Owner providing evidence 
that they have and will maintain Site Control through the 10 Percent Test or through the anticipated 
closing date, whichever is earlier. For purposes of this paragraph, any changes to the Development 
Site acreage Site Control of the The Development Site at between Application and Carryover must 
be identical to the Development Site that was submitted at the time of Application submission 
addressed by written explanation or, as appropriate, in accordance with §10.405 or last approved by 
amendment as determined by the Department.”  

 

4. §10.402(g) 10 Percent Test (Competitive HTC Only) 

COMMENT SUMMARY:  Commenter 1 suggested changes to the provision in the opening 
paragraph of §10.402(g) concerning a later date used in the proposed Qualified Allocation Plan 
calendar in §11.2.  The Commenter pointed out that the calendar uses a July 3rd date for the 2017 
submissions. 
 
STAFF RESPONSE:  Staff suggests the following change in response to comment: 
 
“(g) 10 Percent Test (Competitive HTC Only).  No later than July 1 of the year following the 
submission of the Carryover Allocation Agreement or as otherwise specified in the applicable year’s 
Qualified Allocation Plan, under §11.2, documentation must be submitted to the Department…” 

 

COMMENT SUMMARY: Commenter 1 and 3 suggested changes to §10.402(g)(2). Proposed 
revisions from Commenter 1 are intended to address the ownership transfer and the amendment 
processes and provide clarity where appropriate. Commenter 3 stated that de minimis changes in 
sites often happen due to surveying discrepancies or unexpected related events, such as right of way 
adjustments.  Commenter 3 also stated that such de minimis changes have been handled effectively 
through the administrative amendment process and should not require board approval, which is 
time consuming for both program participants and for program staff.  Commenter 3 suggested the 
following language be removed: 

“(2) evidence that the Development Owner has purchased, transferred, leased, or otherwise has 
ownership of the Development Site.  The Development Site must be identical to the Development 
Site that was submitted at the time of Application submission or last approved by amendment as 
determined by the Department.” 

 

Commenter 1 suggested the following language changes: 

“(2) evidence that the Development Owner has purchased, transferred, leased, or otherwise has 
ownership of the Development Site.  The Development Site must be identical to the Development 
Site that was submitted at the time of Application submission or last approved by amendment as 
determined by the Department. For purposes of this paragraph, any changes in the Development 
Site between prior to the 10 Percent Test must be addressed in accordance with §10.405;” 
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STAFF RESPONSE:  Staff agrees that the language can be further clarified and recommends the 
following change:  

“(2) evidence that the Development Owner has purchased, transferred, leased, or otherwise has 
ownership of the Development Site.  The Development Site must be identical to the Development 
Site that was submitted at the time of Application submission or last approved by amendment as 
determined by the Department. For purposes of this paragraph, any changes to the Development 
Site acreage between Application and 10 Percent Test must be addressed by written explanation or, 
as appropriate, in accordance with §10.405.” 

 

Staff suggests that the change in language will allow for changes to occur by administrative or Board 
amendment, as appropriate under §10.405, or by sufficient justification related to de minimis 
measuring discrepancies as determined acceptable by the Department.  Staff disagrees, in response 
to Commenter 3, that the rule change as proposed will require Board approval for de minimis 
changes.  The intent of adding the language concerning amendments to the rule section was to 
encompass situations in which a site had been amended and therefore, would not be identical to the 
site submitted at the time of Application.  Staff anticipates that the same process concerning 
material, non-material, or other explanation and resolution of minor and major acreage discrepancies 
will still occur. 

  

COMMENT SUMMARY: Commenter 1 suggested the following language changes under 
§10.402(g)(6) to incorporate defined terms and provide more clarity regarding the Department’s 
existing requirements related to changes in Developers and Guarantors:  

“(6) a Certification from the lender and syndicator identifying all known Guarantors.  If identified 
Guarantors have changed from the Guarantors identified on the Org Charts submitted at the time 
of Application, a non-material amendment must be requested by the Applicant in accordance with 
§10.405 of this subchapter, and the new Guarantors and members must be reviewed in accordance 
with Chapter 1, Subchapter C of this part (relating to Previous Participation Reviews).” 

 

COMMENT SUMMARY: Commenter 2 stated that while it is agreed that adding new guarantors 
should require a non-material amendment, such amendment should not be required when the 
guarantor was listed on the original application as a principal on the owner organizational chart. 
Commenter 2 suggests the language below: 

“(5) a Certification from the lender and syndicator identifying all known Guarantors.  If identified 
Guarantors have changed from the Guarantors or principals identified on the Org Charts submitted 
at the time of Application, a non-material amendment must be requested by the Applicant and the 
new Guarantors and members or principals must be reviewed in accordance with Chapter 1, 
Subchapter C of this part (relating to Previous Participation Reviews).” 

 

STAFF RESPONSE: Staff agrees with both commenters and suggests the language below to 
clarify:  

“(5) a Certification from the lender and syndicator identifying all known Guarantors.  If identified 
Guarantors have changed from the Guarantors or Principals identified on the Org Charts submitted 
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at the time of Application, a non-material amendment must be requested by the Applicant in 
accordance with §10.405 of this subchapter, and the new Guarantors and members or Principals 
must be reviewed in accordance with Chapter 1, Subchapter C of this part (relating to Previous 
Participation Reviews).” 

 

COMMENT SUMMARY: Commenter 1 suggested adding the following language as provision (8) 
under §10.402(g): 

“(8) If the interim or permanent financing structure, syndication rate, amount of debt or syndication 
proceeds are finalized but different at the time of 10 Percent Test from what was proposed in the 
original Application, applicable documentation of such changes must be provided and the 
Development may be re-evaluated by the Department for a reduction of credit or change in 
conditions.” 

 

STAFF RESPONSE: While staff partially agrees with the comment, staff does not recommend 
adding this provision in the rule at this time. A re-evaluation of a transaction for changes to the 
financing structure, syndication rate or amount of debt, or syndication proceeds, is already a 
requirement and is addressed in the Department’s Credit Underwriting Analysis Report.  

 

5. §10.402(h) Construction Status Report 

COMMENT SUMMARY: Commenter 1 suggested the revised language below: 

“(1) the executed partnership agreement with the investor (identifying all Guarantors) or, for 
Developments receiving an award only from the Department’s Direct Loan Programs, other 
documents setting forth the legal structure and ownership.  If identified Guarantors or members 
with potential control have been added to the Guarantors and members have changed from the 
Guarantors identified on the Org Charts submitted at the time of Application the 10 Percent Test, a 
non-material amendment must be requested in accordance with §10.405 of this subchapter, and the 
new Guarantors and members must be reviewed in accordance with Chapter 1, Subchapter C of this 
part (relating to Previous Participation Reviews);”  
 

STAFF RESPONSE: Staff agrees with the comments made and proposes the revised language to 
clarify when a non-material amendment and previous participation review must take place: 

“(1) the executed partnership agreement with the investor (identifying all Guarantors) or, for 
Developments receiving an award only from the Department’s Direct Loan Programs, other 
documents setting forth the legal structure and ownership.  If identified Guarantors or members 
with potential control have been added to the Guarantors or members identified on the Org Charts 
submitted Principals of a Guarantor entity were not already identified as a Principal of the Owner, 
Developer, or Guarantor at the time of Application, a non-material amendment must be requested 
in accordance with §10.405 of this subchapter and the new Guarantors and members and all of its 
Principals, as applicable, must be reviewed in accordance with Chapter 1, Subchapter C of this title 
(relating to Previous Participation Reviews);” 
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6. §10.402(j) Cost Certification (Competitive and Non-Competitive HTC, and related 
activities Only) 

COMMENT SUMMARY: Commenters 2, 3 and 5 oppose the change in this section requiring a 
30 year operating pro forma and requests that the Department revert back to the 2015 language to 
require a 15 year operating pro forma consistent with the application requirements and past 
TDHCA policy at cost certification. Commenter 3 further comments that no reasoning was 
provided by the Department of changes to this section, nor was there any discussion of this 
proposed major change during the discussions of the proposed rules. Commenter 3 recalls a long 
debate before the TDHCA Board over this issue back in 2006, at which time the Board decided 
unanimously that a 30 year pro forma was not reasonable to use for a variety of reasons (i.e., non-
HUD financing typically has either a 15 or 18 year term, so the debt must be refinanced at that time 
anyway on the majority of 9% tax credit deals and the debt structure will change at that time 
anyway). Commenter 3 states that this change would create an unfair situation for border 
developments where rent projections beyond year 15 creates a situation where expenses have 
increased to the point of a DCR below 1.15. Finally, Commenter 3 suggests that if the Department 
wishes to impose this new standard on TDHCA-financed or HUD-financed developments only the 
opposition to the provision would be removed. 

 

STAFF RESPONSE:  The Department is responsible, under Texas Government Code §2306.185 
and Internal Revenue Code §42(m)(2), for reviewing and ensuring the long term affordability and 
feasibility of a property and that not more housing tax credits are allocated to a development than 
are necessary for its feasibility. Section 2306.185 specifically requires the Department to “adopt 
policies and procedures to ensure that…the recipient of funding maintains the affordability of the 
multifamily housing development for…a 30 year period…” While the application process allows for 
a 15 year pro forma for initial underwriting, the Department has other tools such as the expense to 
income ratio, to satisfy the 30 year affordability analysis required by statute.  The Department 
believes that the process of cost certification is unique in that while initial underwriting creates 
estimates of a project’s long term feasibility based on information presented by the Applicant, the 
cost certification is a review of actual costs and performance of a property once it has reached 
stabilization, enabling the Department to use better data to review the long-term affordability and 
feasibility of a property and identify any areas of concern.  While an expense to income ratio analysis 
provides compliance with the 30 year affordability analysis at Application, this tool may not be used 
at cost certification. Staff believes that, though debt may be refinanced over time, a 30 year pro 
forma is reasonable given the 30 year or greater period over which a development is expected to 
maintain its affordability and feasibility under its Land Use Restriction Agreement (“LURA”).  Such 
re-underwriting and analysis at cost certification will assist the Department in ensuring that 
recipients of funding are able to maintain the affordability of the housing development for the 
greater of the 30-year period from the date the recipient takes legal possession of the housing or the 
remaining term of the existing federal government assistance as required under Texas Government 
Code §2306.185(c). Staff recommends no change. 

 

7. Section 10.405 Amendments and Extensions 

COMMENT SUMMARY:  Commenter 2 requested reinstatement of §10.405(4)(G) which 
previously included the following language prior to the proposed draft:  
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“(G) an increase or decrease in the site acreage, other than changes required by local government, of 
greater than 10 percent from the original site under control and proposed in the Application;” 

 

The Commenter requested reinstatement of the language “without requiring Board approval” 
because de minimis changes in sites often happen due to surveying discrepancies or unexpected 
developed related events, such as right of way adjustments.  The Commenter stated that such de 
minimis changes have been handled effectively through the administrative amendment process and 
should not require board approval, which is time consuming for both program participants and for 
program staff. 

 

STAFF RESPONSE:  Staff disagrees with the requested change.  The language was removed for 
two reasons:  1) The Department currently calculates changes resulting in modifications of 
residential density and eliminated the 10 percent change requirement because a 5 percent change in 
residential density will simultaneously trigger a 10 percent change in site acreage. The Department 
has kept only the modification to residential density requirement since this type of change requires 
Board approval pursuant to Texas Government Code §2306.6712; and 2) The rule previously 
allowed for increases or decreases of at least 10 percent other than changes required by local 
government; however, on review earlier this past year, the Department has determined that Texas 
Government Code does not contain the same provision related to changes required by local 
government and, therefore, such language has been removed. Staff recommends no change.  

 

COMMENT SUMMARY:  Commenters 2, 4, 5, and 6 all opposed the addition of new provision 
§10.405(4)(H). Commenter 2 stated that increases in development costs and changes in financing 
occur frequently and should be handled administratively as they have been handled in the past. 
Commenters 4 and 5 suggested that with no precise definition of “significant” an applicant would 
have no way to determine if an amendment is required, and worried that amendments would delay 
closings and put a deal in jeopardy.  Commenters 4 and 5 also stated that since tax credits are capped 
upon award, there is no risk to the department for additional costs or financing changes.    
Commenter 6 stated that changes to feasibility should be handled by the lender(s) and investor and 
that the provision as currently written would burden Department staff.  Commenter 6 also stated 
that the lender and investor do not want the Department’s re-evaluation to cause construction 
delays and jeopardize placed in service requirements.   

 

Commenter 4 indicated that further discussion with staff on the issue indicates that the main 
concern with financial changes that may impact feasibility are with regard to TDHCA Direct Loans, 
and suggests the following language change:  

 

“(H) For developments with Direct Loans, if there are Ssignificant increases in development costs, 
or changes in financing, circumstances that might that may affect the financial feasibility of the 
Development or result in reductions of credit or other changes in the financing conditions such that 
the financial feasibility of a Development could be affected, then such that a full re-evaluation and 
analysis by staff assigned to underwrite the applications is required. 
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For all other developments, if there are significant increases in development costs, changes in 
financing, circumstances that might result in reduction of credit or other changes in the financing 
conditions such that the financial feasibility of a Development could be affected, the applicant 
should provide a notification to the agency along with a certification from the equity provider 
and/or lender certifying that the development remains financially feasible and that they intend to 
continue their investment in the transaction.”  

 

Commenter 6, rather than simple deletion, requested that the Department add language that will 
require a letter from a lender stating that the development will remain financially feasible and 
provided the following suggested language: 

 

“(H) Significant increase in development costs or changes in financing that may affect the financial 
feasibility of the Development or result in reductions of credit or changes in conditions such that 
the developer will advise, in writing, the Department Staff, and provide a Lender and or Investor 
(Syndicator) letter with a statement of financial feasibility.” 

 

Commenter 1 suggested the following language: 

 

“(H) Significant increases in development costs or changes in financing that would may affect the 
financial feasibility of the Development in accordance with subchapter D, or result in reductions of 
Tax cCredits between the time of 10 Percent Test and Cost Certification or changes in conditions 
such that a full re-evaluation and analysis by staff assigned to underwrite applications is required; or” 

 

STAFF RESPONSE:  Staff appreciates the concern for the possibility of this process being 
burdensome for the Department; however, this is not a change in process or policy. The 
Department’s Credit Analysis Underwriting Reports already include a requirement to re-evaluate 
changes such as those proposed in this provision and have for over the past ten years. Staff believes 
the addition of this provision satisfies the Department’s responsibilities under Internal Revenue 
Code §42(m) and Texas Government Code §2306.185. Staff suggests the following language to 
further clarify:  

 

“(H) Significant increases in development costs or changes in financing that that may affect the 
financial feasibility of the Development Department’s direct loan financing structure or result in 
reductions of credit or changes in conditions such that a full re-evaluation and analysis by staff 
assigned to underwrite applications is required and where either of such changes are not agreed to 
by the Applicant or Development Owner; or” 

 

COMMENT SUMMARY:  Commenter 1 suggested a variety of comments that were both 
substantive in nature and suggestive of re-organization of the flow of subsections (a) and (b) of the 
amendments section in §10.405.  Commenter 1 recognizes and supports TDHCA’s need for 
accurate and ongoing information about a Development, but comments regarding the amendment 
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process were provided with the reasoning that the process for seeking amendments is increasingly 
burdensome on both the ownership/financing communities and TDHCA staff.  The Commenter 
suggested a proposal for a three-tiered system which would recognize distinctions between:  1)  
Notice items (immaterial items important for TDHCA’s record-keeping such as small changes to a 
legal description, changes in ownership among family members for estate planning purposes, etc.), 
2) Administrative amendments (items that can be changed with staff approval but which do not 
require Board consideration (such as amenities that are changed without impact on application 
scores), and 3) Material amendments (items as already listed that require Board approval).  The 
Commenter has stated that the proposed changes could be made within the logical outgrowth 
doctrine and that the process would serve to clarify the existing published rules and establish what 
level of approval is required based on certain circumstances.  Commenter #1 proposes the following 
re-organization and revised language for §10.405: 

“(a) Amendments to Housing Tax Credit (HTC) Application or Award Prior to Land Use 
Restriction Agreement (LURA) recording or amendments that do not result in a change to 
the LURA. (§2306.6712) Once a Development receives a Commitment or Determination Notice, 
the Department expects the Development Owner to construct or rehabilitate, operate, and own the 
Development consistent with the representations in the Application.  The Department must receive 
notification of any amendments to the Application.  To the extent the proposed amendment does 
not require modification of a LURA, Department approval shall be required in accordance with this 
section.  An amendment request shall be submitted in writing, containing a detailed explanation of 
the amendment request and other information as determined to be necessary by the Department, 
along with any applicable fee as identified in §10.901(13) of this chapter (relating to Fee Schedule).  
The request will be processed as follows: 

(1) Notification Items.  The following amendments shall not require Department approval, unless 
staff requires additional information or notifies the Development Owner that an administrative 
approval will be required: 

  [insert here] 

(2) Nonmaterial Amendments.  The Executive Director may administratively approve all non-
material amendments, including: 

(A) any amendment that is not a notification item, as identified in paragraph (1) above or a material 
alteration, as identified in paragraph (3) below;  

(B) changes to the Person used to meet the experience requirement in §10.204(6) of this chapter 
(relating to Required Documentation for Application Submission); or 

(C) changes involving the Developer or Guarantor or the Control thereof.  Changes in Developers 
or Guarantors will be subject to Previous Participation requirements as further described in 
§10.204(13). 

(3) Material Amendments. Regardless of development stage, the Board shall re-evaluate a 
Development that undergoes a substantial change material alteration, as identified in paragraph 
(4) of this subsection below, at any time after the initial Board approval of the Development. 
(§2306.6731(b)) The Board may deny an amendment request and subsequently may revoke any 
Commitment or Determination Notice issued for a Development or Competitive HTC 
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Application, and may reallocate the credits to other Applicants on the waiting list.  Amendment 
requests for a material alteration may be denied if the Board determines that the modification 
proposed in the amendment: 

(A) would materially alter the Development in a negative manner;  

(B) would have adversely affected the selection of the Application in the Application Round; or 

(C) was reasonably foreseeable and preventable by the Development Owner unless good cause is 
found for the approval of the amendment. 

Material alteration of an Application or Development includes, but is not limited to: 

(A) any matter that would have changed the scoring of an Application in the competitive process 
in a manner that the Application would not have received a funding award; a significant 
modification of the site plan;  

(B) a significant modification of the site plan;  

(C) a modification of the number of units or bedroom mix of units; 

1.(D) a substantive modification of the scope of tenant services; 

(D)(E) a reduction of 3 percent or more in the square footage of the units or common areas; 

(E)(F) a significant modification of the architectural design of the Development; 

2.(G) a modification of the residential density of at least 5 percent; 

(F)(H) exclusion of any requirements as identified in Subchapter B of this chapter (relating to Site 
and Development Requirements and Restrictions) and Subchapter C of this chapter (relating to 
Application Submission Requirements, Ineligibility Criteria, Board Decisions and Waiver of Rules or 
Pre-Clearance for Applications); 

(G)(I) an increase or decrease in the site acreage, other than changes required by local government, 
of greater than 10 percent from the original site proposed in Site Control in the Application; 

(H)(J) If the interim or permanent financing structure, syndication rate, amount of debt or 
syndication proceeds are finalized but different at the time of Carryover from what was proposed in 
the original Application, applicable documentation of such changes must be provided and the 
Development may be re-evaluated by the Department for a reduction of credit or change in 
conditions. 

3.(K) Significant increases in development costs or changes in financing that would may affect the 
financial feasibility determination of the Development in accordance with subchapter D, or result in 
reductions of Tax cCredits between the time of 10 Percent Test and Cost Certification or changes in 
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conditions such that a full re-evaluation and analysis by staff assigned to underwrite applications is 
required; or 

(I)(L) any other modification considered significant by the Board. 

Amendment requests which require Board approval must be received by the Department at least 
forty-five (45) calendar days prior to the Board meeting in which the amendment is anticipated to be 
considered. Before the fifteenth (15th) day preceding the date of Board action on the amendment, 
notice of an amendment and the recommendation of the Executive Director and Department staff 
regarding the amendment will be posted to the Department's website and the Applicant will be 
notified of the posting.  §2306.6717(a)(4)) 

(4) Amendments Involving Ownership.   Any amendments involving ownership of the Property 
or the Development Owner, directly or indirectly, shall be addressed in accordance with § 10.406. 

(5) Compliance.  This section shall be administered in a manner that is consistent with §42 of 
the Code.  An amendment will not be approved if a Development has any uncorrected issues of 
noncompliance outside of the Corrective Action Period (other than the provision being amended) 
unless otherwise approved by the Executive Award Review and Advisory Committee. An 
amendment will not be approved if the Development Owner owes fees to the Department. 

(1) If a proposed modification would alter a Development approved for an allocation of Housing 
Tax Credits by changing any item that received points, by significantly affecting the most recent 
underwriting analysis, or by materially altering the Development as further described in this 
subsection, the Department shall require the Applicant to file a formal, written request for an 
amendment to the Application. Such request must include a detailed explanation of the amendment 
request and other information as determined to be necessary by the Department, and the applicable 
fee as identified in §10.901(13) of this chapter (relating to Fee Schedule) in order to be received and 
processed by the Department. 

(2) Department staff will evaluate the amendment request. The Executive Director may 
administratively approve all non-material amendments, including those involving changes to the 
Developer, Guarantor or Person used to meet the experience requirement in §10.204(6) of this 
chapter (relating to Required Documentation for Application Submission). Changes in Developers 
or Guarantors will be subject to Previous Participation requirements as further described in 
§10.204(13). Amendments considered material pursuant to paragraph (4) of this subsection must be 
approved by the Board. Amendment requests which require Board approval must be received by the 
Department at least forty-five (45) calendar days prior to the Board meeting in which the 
amendment is anticipated to be considered. Before the fifteenth (15th) day preceding the date of 
Board action on the amendment, notice of an amendment and the recommendation of the 
Executive Director and Department staff regarding the amendment will be posted to the 
Department's website and the Applicant will be notified of the posting. (§2306.6717(a)(4)) 

(3) Amendment requests may be denied if the Board determines that the modification proposed 
in the amendment: 

(A) would materially alter the Development in a negative manner; or 
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(i) would have adversely affected the selection of the Application in the 
Application Round. 

(4) Material alteration of a Development includes, but is not limited to: 

1. a significant modification of the site plan; 

2. a modification of the number of units or bedroom mix of units; 

3. a substantive modification of the scope of tenant services; 

4.1. a reduction of 3 percent or more in the square footage of the units or common areas; 

5.2. a significant modification of the architectural design of the Development; 

6.3. a modification of the residential density of at least 5 percent; 

7.4. exclusion of any requirements as identified in Subchapter B of this chapter 
(relating to Site and Development Requirements and Restrictions) and Subchapter C of 
this chapter (relating to Application Submission Requirements, Ineligibility Criteria, 
Board Decisions and Waiver of Rules or Pre-Clearance for Applications); 

8.5. Significant increases in development costs or changes in financing that may affect 
the financial feasibility of the Development or result in reductions of credit or changes in 
conditions such that a full re-evaluation and analysis by staff assigned to underwrite 
applications is required; or 

9.6. any other modification considered significant by the Board. 

1. In evaluating the amendment under this subsection, Department Staff shall consider 
whether changes to the selection or threshold criteria would have resulted in an equivalent 
or higher score and if the need for the proposed modification was reasonably foreseeable by 
the Applicant at the time the Application was submitted or preventable by the Applicant. 
Amendment requests will be denied if the score would have changed the allocation decision 
or if the circumstances were reasonably foreseeable and preventable unless good cause is 
found for the approval of the amendment. 

2. This section shall be administered in a manner that is consistent with §42 of the Code. 

3. In the event that an Applicant or Developer seeks to be released from the commitment to 
serve the income level of tenants identified in the Application and Credit Underwriting 
Analysis Report at the time of award and as approved by the Board, the procedure 
described in subparagraphs (A) and (B) of this paragraph will apply to the extent such 
request is not prohibited based on statutory and/or regulatory provisions: 

(A) for amendments that involve a reduction in the total number of Low-Income Units, or a 
reduction in the number of Low-Income Units at any rent or income level, as approved by the 
Board, evidence must be presented to the Department to support the amendment. In addition, 
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the lender and syndicator must submit written confirmation that the Development is infeasible 
without the adjustment in Units. The Board may or may not approve the amendment request; 
however, any affirmative recommendation to the Board is contingent upon concurrence from 
Department staff that the Unit adjustment is necessary for the continued financial feasibility of 
the Development; and 

(B) if it is determined by the Department that the loss of low-income targeting points would 
have resulted in the Application not receiving an award in the year of allocation, and the 
amendment is approved by the Board, the approved amendment will carry a penalty that prohibits 
the Applicant and all Persons or entities with any ownership interest in the 
 

Application (excluding any tax credit purchaser/syndicator), from participation in the Housing Tax 
Credit Program (for both the Competitive Housing Tax Credit Developments and Tax-Exempt 
Bond Developments) for twenty-four (24) months from the time that the amendment is approved. 

(c)(a) Amendments to the LURA. Department approval shall be required for any amendment to 
a LURA in accordance with this section.  An amendment request shall be submitted in writing, 
containing a detailed explanation of the amendment request, the reason the change is necessary, the 
good cause for the change, financial information for the Department to evaluate the financial impact 
of the change, if the necessity for the amendment was reasonably foreseeable at the time of 
Application, and other information as determined to be necessary by the Department, along with 
any applicable fee as identified in §10.901 of this chapter (relating to Fee Schedule). tThe 
Department may order a Market Study or appraisal to evaluate the request which shall be at the 
expense of the Development Owner and the Development Owner will remit funds necessary for 
such report prior to the Department commissioning such report;. 

(1) Non-Material Amendments.  The Executive Director or designee may administratively 
approve all LURA amendments which are not defined as Material Amendments pursuant to 
paragraph (2), below.  An amendment to the LURA is not considered material if the change is the 
result of a Department work out arrangement as recommended by the Department's Asset 
Management Division.  

(2) Material Amendments.  The Board must consider and approve a material amendment to 
the LURA in accordance with the following: 

(A) the Development Owner must hold a public hearing at least seven (7) business days prior to 
the Board meeting where the Board will consider their request. The notice of the hearing and 
requested change must be provided to each tenant of the Development, the current lender and/or 
investors, the State Senator and Representative for the district containing the Development, and the 
chief elected official for the municipality, if located in a municipality, or the county commissioners, 
if located outside of a municipality; and 

 

(B) ten (10) business days before the public hearing, the Development Owner must submit a 
draft notice of the hearing for approval by the Department. The Department will create and provide 
upon request a sample notice and approve or amend the draft notice within three (3) business days 
of receipt;  
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(C) Board approval is required if a Development Owner requests a reduction in the number of 
Low-Income Units, a change in the income or rent restrictions, a change in the Target Population, a 
substantive modification in the scope of tenant services, the removal of material participation by a 
HUB or Nonprofit Organization as further described in §10.406 of this subchapter, a change in the 
Right of First Refusal period as described in amended §2306.6725 of the Texas Government Code, 
or any amendment deemed material by the Executive Director or Board; 

(D) In the event that a Development Owner seeks to be released from the commitment to serve 
the income level of tenants identified in the Application and Credit Underwriting Analysis Report at 
the time of award and as approved by the Board, the procedure described in subparagraphs (i) and 
(ii) of this paragraph will apply to the extent such request is not prohibited based on statutory 
and/or regulatory provisions: 

(i) for amendments that involve a reduction in the total number of Low-Income Units, or a 
reduction in the number of Low-Income Units at any rent or income level, as approved by the 
Board, evidence must be presented to the Department to support the amendment.  If the request 
is based upon financial feasibility, the lender and syndicator must submit written confirmation that 
the Development is financially infeasible without the adjustment in Units, and  any affirmative 
recommendation by the staff to the Board is contingent upon concurrence from Department staff 
that the Unit adjustment is necessary for the continued financial feasibility of the Development; 
and 

(ii) if it is determined by the Department that the loss of low-income targeting points would 
have resulted in the Application not receiving an award in the year of allocation, and the 
amendment is approved by the Board, the approved amendment will carry a penalty that prohibits 
the Applicant and all Persons or entities with any ownership interest in the Application (excluding 
any tax credit purchaser/syndicator), from participation in the Housing Tax Credit Program (for 
both the Competitive Housing Tax Credit Developments and Tax-Exempt Bond Developments) 
for twenty-four (24) months from the time that the amendment is approved. 

(d) An amendment to the LURA is not considered material if the change is the result of a 
Department work out arrangement as recommended by the Department's Asset Management 
Division. Prior to staff taking a recommendation to the Board for consideration, the procedures 
described in paragraphs (1) - (5) of this subsection must be followed: 

(1)(3) Preparation of Amendment.  Upon approval of a LURA amendment request, Department 
staff will evaluate the amendment request and provide the Development Owner an amended LURA 
for execution and recordation in the county where the Development is located.  

 

(2)(4) Compliance.  The Department will not approve changes that would violate state or federal 
laws including the requirements of §42 of the Code, 24 CFR Part 92 (HOME Final Rule), Chapter 
11 of this title (relating to Housing Tax Credit Program Qualified Allocation Plan), Texas 
Government Code, Chapter 2306, the Fair Housing Act, and, for Tax Exempt Bond Developments, 
compliance with their trust indenture and corresponding bond issuance documents.  LURAs will not 
be amended if the subject Development has any uncorrected issues of noncompliance outside of the 
Corrective Action Period (other than the provision being amended) unless otherwise approved by 
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the Executive Award Review and Advisory Committee. LURAs will not be amended if the 
Development Owner owes fees to the Department. The Executive Director or designee may 
administratively approve all non-material LURA amendments. Board approval is required if a 
Development Owner requests a reduction in the number of Low-Income Units, a change in the 
income or rent restrictions, a change in the Target Population, a substantive modification in the 
scope of tenant services, the removal of material participation by a HUB or Nonprofit Organization 
as further described in §10.406 of this subchapter, a change in the Right of First Refusal period as 
described in amended §2306.6725 of the Texas Government Code, or any amendment deemed 
material by the Executive Director. The Department will not approve changes that would violate 
state or federal laws including the requirements of §42 of the Code, 24 CFR Part 92 (HOME Final 
Rule), Chapter 11 of this title (relating to Housing Tax Credit Program Qualified Allocation Plan), 
Texas Government Code, Chapter 2306, the Fair Housing Act, and, for Tax Exempt Bond 
Developments, compliance with their trust indenture and corresponding bond issuance documents. 
An amendment to the LURA is not considered material if the change is the result of a Department 
work out arrangement as recommended by the Department's Asset Management Division. Prior to 
staff taking a recommendation to the Board for consideration, the procedures described in 
paragraphs (1) - (5) of this subsection must be followed: 

(e) the Development Owner must submit a written request accompanied by an amendment fee 
(except for awards that are funded only through one of the Department’s Direct Loan programs, 
which do not require a fee) as identified in §10.901 of this chapter, specifying the requested change, 
the reason the change is necessary, the good cause for the change and if the necessity for the 
amendment was reasonably foreseeable at the time of Application; 

(f) the Development Owner must supply financial information for the Department to evaluate the 
financial impact of the change; 

(1) the Department may order a Market Study or appraisal to evaluate the request which shall be at 
the expense of the Development Owner and the Development Owner will remit funds necessary for 
such report prior to the Department commissioning such report;the Development Owner must hold 
a public hearing at least seven (7) business days prior to the Board meeting where the Board will 
consider their request. The notice of the hearing and requested change must be provided to each 
tenant of the Development, the current lender and/or investors, the State Senator and 
Representative for the district containing the Development, and the chief elected official for the 
municipality, if located in a municipality, or the county commissioners, if located outside of a 
municipality; and (5) ten (10) business days before the public hearing, the Development Owner must 
submit a draft notice of the hearing for approval by the Department. The Department will create 
and provide upon request a sample notice and approve or amend the notice within three (3) 
business days of receipt.” 

STAFF RESPONSE:  While staff appreciates the effort of the Commenter in re-organizing and 
attempting to add clarification to the amendments rule section, staff has also noted substantive 
changes within the changes recommended, such that staff believes that the changes as proposed 
cannot all be recommended without allowing for further consideration and discussion by internal 
staff and the development community.  As such, staff does not agree with a full reorganization of 
this section at this time, but has reviewed and incorporated changes considered smaller 
reorganization details and changes that are non-substantive in nature, which will be summarized in 
response to the Commenter in the block section related to §10.405 below along with staff’s 
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additional edits.  Staff also agrees with the Commenter that additional change may be needed to 
further clarify the amendments process and would like to begin next year’s rule making cycle with an 
in depth review of these substantive changes, to better determine at that time what items may be 
incorporated and whether any process improvements may be necessary in order to better align this 
section of the rule with the practices and goals of the Department.  Staff proposes the following 
amended language to §10.405(a) and (b): 

 

“(a) Amendments to Housing Tax Credit (HTC) Application or Award Prior to Land Use 
Restriction Agreement (LURA) recording or amendments that do not result in a change to 
the LURA. (§2306.6712) Once a Development receives a Commitment or Determination Notice, 
the Department expects the Development Owner to construct or rehabilitate, operate, and own the 
Development consistent with the representations in the Application.  The Department must receive 
notification of any amendments to the Application. Regardless of development stage, the Board 
shall re-evaluate a Development that undergoes a substantial material change, as identified in 
paragraph (4) of this subsection at any time after the initial Board approval of the Development. 
(§2306.6731(b)) The Board may deny an amendment request and subsequently may revoke any 
Commitment or Determination Notice issued for a Development or Competitive HTC Application, 
and may reallocate the credits to other Applicants on the waiting list.    

(1) Requesting an amendment. If a proposed modification would alter a Development approved 
for an allocation of Housing Tax Credits by changing any item that received points, by significantly 
affecting the most recent underwriting analysis, or by materially altering the Development as further 
described in this subsection, tThe Department shall require the Applicant to file a formal, written 
request for an amendment to the Application. Such request must include a detailed explanation of 
the amendment request and other information as determined to be necessary by the Department, 
and the applicable fee as identified in §10.901(13) of this chapter (relating to Fee Schedule) in order 
to be received and processed by the Department. Department staff will evaluate the amendment 
request to determine if the change would affect an allocation of Housing Tax Credits by changing 
any item that received points, by significantly affecting the most recent underwriting analysis, or by 
materially altering the Development as further described in this subsection. 

 

(2) Nonmaterial Amendments. Department staff will evaluate the amendment request. The 
Executive Director may administratively approve all non-material amendments, including those 
involving changes to the Developer, Guarantor or Person used to meet the experience requirement 
in §10.204(6) of this chapter (relating to Required Documentation for Application Submission). 
Changes in Developers or Guarantors will be subject to Previous Participation requirements as 
further described in §10.204(13).  Amendments considered material pursuant to paragraph (4) of this 
subsection must be approved by the Board. Amendment requests which require Board approval 
must be received by the Department at least forty-five (45) calendar days prior to the Board meeting 
in which the amendment is anticipated to be considered. Before the fifteenth (15th) day preceding 
the date of Board action on the amendment, notice of an amendment and the recommendation of 
the Executive Director and Department staff regarding the amendment will be posted to the 
Department's website and the Applicant will be notified of the posting. (§2306.6717(a)(4)).  
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(3) Material Amendments. Amendments considered material pursuant to paragraph (3) of this 
subsection must be approved by the Board.  Amendment requests which require Board approval 
must be received by the Department at least forty-five (45) calendar days prior to the Board meeting 
in which the amendment is anticipated to be considered.  Before the fifteenth (15th) day preceding 
the date of Board action on the amendment, notice of an amendment and the recommendation of 
the Executive Director and Department staff regarding the amendment will be posted to the 
Department’s website and the Applicant will be notified of the posting. (§2306.6717(a)(4)). Material 
Amendment requests may be denied if the Board determines that the modification proposed in the 
amendment would materially alter the Development in a negative manner or would have adversely 
affected the selection of the Application in the Application Round.  Material alteration of a 
Development includes, but is not limited to:    

 

(A) would materially alter the Development in a negative manner; or  

(B)  would have adversely affected the selection of the Application in the Application Round.  

(4)  Material alteration of a Development includes, but is not limited to:  

 

(A) a significant modification of the site plan;  

(B) a modification of the number of units or bedroom mix of units;  

(C) a substantive modification of the scope of tenant services;  

(D) a reduction of 3 percent or more in the square footage of the units or common areas;  

(E) a significant modification of the architectural design of the Development;  

(F) a modification of the residential density of at least 5 percent;  

(G) exclusion of any requirements as identified in Subchapter B of this chapter (relating to Site and 
Development Requirements and Restrictions) and Subchapter C of this chapter (relating to 
Application Submission Requirements, Ineligibility Criteria, Board Decisions and Waiver of Rules or 
Pre-Clearance for Applications);  

(H) Significant increases in development costs or changes in financing which that may affect the 
financial feasibility of the Development Department’s direct loan financing structure or result in 
reductions of credit or changes in conditions such that a full re-evaluation and analysis by staff 
assigned to underwrite applications is required and where either of such changes are not agreed to 
by the Applicant or Development Owner; or” 

(I) any other modification considered significant by the Board.  

 

(4) Amendment requests will be denied if the Department finds that the request would have 
changed the scoring of an Application in the competitive process such that the Application would 
not have received a funding award or if the need for the proposed modification was reasonably 
foreseeable or preventable by the Applicant at the time the Application was submitted, unless good 
cause is found for the approval of the amendment.  (5) In evaluating the amendment under this 
subsection, Department Staff shall consider whether changes to the selection or threshold criteria 
would have resulted in an equivalent or higher score and if the need for the proposed modification 
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was reasonably foreseeable by the Applicant at the time the Application was submitted or 
preventable by the Applicant. Amendment requests will be denied if the score would have changed 
the allocation decision or if the circumstances were reasonably foreseeable and preventable unless 
good cause is found for the approval of the amendment.  

 

(56) This section shall be administered in a manner that is consistent with §42 of the Code. If a 
Development has any uncorrected issues of noncompliance outside of the Corrective Action Period 
(other than the provision being amended) or otherwise owes fees to the Department, such non-
compliance or outstanding payment must be resolved to the satisfaction of the Department prior to 
approving an amendment request unless otherwise approved by the Executive Award Review and 
Advisory Committee. 

 

(67) In the event that an Applicant or Developer seeks to be released from the commitment to serve 
the income level of tenants identified in the Application and Credit Underwriting Analysis Report at 
the time of award and as approved by the Board, the procedure described in subparagraphs (A) and 
(B) of this paragraph will apply to the extent such request is not prohibited based on statutory 
and/or regulatory provisions:  

(A) for amendments that involve a reduction in the total number of Low-Income Units, or a 
reduction in the number of Low-Income Units at any rent or income level, as approved by the 
Board, evidence must be presented to the Department to support the amendment. In addition, the 
lender and syndicator must submit written confirmation that the Development is infeasible without 
the adjustment in Units. The Board may or may not approve the amendment request; however, any 
affirmative recommendation to the Board is contingent upon concurrence from Department staff 
that the Unit adjustment is necessary for the continued financial feasibility of the Development; and  

(B)  if it is determined by the Department that the loss of low-income targeting points would 
have resulted in the Application not receiving an award in the year of allocation, and the amendment 
is approved by the Board, the approved amendment will carry a penalty that prohibits the Applicant 
and all Persons or entities with any ownership interest in the Application (excluding any tax credit 
purchaser/syndicator), from participation in the Housing Tax Credit Program (for both the 
Competitive Housing Tax Credit Developments and Tax-Exempt Bond Developments) for twenty-
four (24) months from the time that the amendment is approved.  

 

(b) Amendments to the LURA. Department approval shall be required for any amendment to a 
LURA in accordance with this section.  An amendment request shall be submitted in writing, 
containing a detailed explanation of the request, the reason the change is necessary, the good cause 
for the change, financial information if the change will result in any financial impact on the 
development, information related to whether the necessity of the amendment was reasonably 
foreseeable at the time of application, and other information as determined to be necessary by the 
Department, along with any applicable fee as identified in §10.901 of this chapter (relating to Fee 
Schedule).  The Department may order a Market Study or appraisal to evaluate the request which 
shall be at the expense of the Development Owner and the Development Owner will remit funds 
necessary for such report prior to the Department commissioning such report.  LURAs will only be 
amended if non-compliance or outstanding payment is resolved to the satisfaction of the 
Department as provided in subsection (5) of this section.  The Department will not approve changes 
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that would violate state or federal laws including the requirements of §42 of the Code, 24 CFR Part 
92 (HOME Final Rule), Chapter 11 of this title (relating to Housing Tax Credit Program Qualified 
Allocation Plan), Texas Government Code, Chapter 2306, the Fair Housing Act, and, for Tax 
Exempt Bond Developments, compliance with their trust indenture and corresponding bond 
issuance documents.  An amendment to the LURA is not considered material if the change is the 
result of a Department work out arrangement as recommended by the Department’s Asset 
Management Division.  Prior to staff taking a recommendation to the Board for consideration, the 
procedures described in paragraph (3) of this subsection must be followed. Department staff will 
evaluate the amendment request and provide the Development Owner an amended LURA for 
execution and recordation in the county where the Development is located. LURAs will not be 
amended if the subject Development has any uncorrected issues of noncompliance outside of the 
Corrective Action Period (other than the provision being amended) unless otherwise approved by 
the Executive Award Review and Advisory Committee. LURAs will not be amended if the 
Development Owner owes fees to the Department. The Executive Director or designee may 
administratively approve all non-material LURA amendments. Board approval is required if a 
Development Owner requests a reduction in the number of Low-Income Units, a change in the 
income or rent restrictions, a change in the Target Population, a substantive modification in the 
scope of tenant services, the removal of material participation by a HUB or Nonprofit Organization 
as further described in §10.406 of this subchapter, a change in the Right of First Refusal period as 
described in amended §2306.6725 of the Texas Government Code, or any amendment deemed 
material by the Executive Director. The Department will not approve changes that would violate 
state or federal laws including the requirements of §42 of the Code, 24 CFR Part 92 (HOME Final 
Rule), Chapter 11 of this title (relating to Housing Tax Credit Program Qualified Allocation Plan), 
Texas Government Code, Chapter 2306, the Fair Housing Act, and, for Tax Exempt Bond 
Developments, compliance with their trust indenture and corresponding bond issuance documents. 
An amendment to the LURA is not considered material if the change is the result of a Department 
work out arrangement as recommended by the Department's Asset Management Division. Prior to 
staff taking a recommendation to the Board for consideration, the procedures described in 
paragraphs (1) - (5) of this subsection must be followed:  

 

(1)  the Development Owner must submit a written request accompanied by an amendment fee 
(except for awards that are funded only through one of the Department’s Direct Loan programs, 
which do not require a fee) as identified in §10.901 of this chapter, specifying the requested change, 
the reason the change is necessary, the good cause for the change and if the necessity for the 
amendment was reasonably foreseeable at the time of Application;  

 

(2)  the Development Owner must supply financial information for the Department to evaluate 
the financial impact of the change;  

 

(3)  the Department may order a Market Study or appraisal to evaluate the request which shall be 
at the expense of the Development Owner and the Development Owner will remit funds necessary 
for such report prior to the Department commissioning such report;  
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(4)  the Development Owner must hold a public hearing at least seven (7) business days prior to 
the Board meeting where the Board will consider their request. The notice of the hearing and 
requested change must be provided to each tenant of the Development, the current lender and/or 
investors, the State Senator and Representative for the district containing the Development, and the 
chief elected official for the municipality, if located in a municipality, or the county commissioners, 
if located outside of a municipality; and  

 

(5)  ten (10) business days before the public hearing, the Development Owner must submit a 
draft notice of the hearing for approval by the Department. The Department will create and provide 
upon request a sample notice and approve or amend the notice within three (3) business days of 
receipt.  

(1) Non-Material Amendments.  The Executive Director or designee may administratively 
approve all amendments not defined as Material Amendments pursuant to paragraph (2) below.  An 
amendment to the LURA is not considered material if the change is the result of a Department work 
out arrangement as recommended by the Department’s Asset Management Division. 

 

(2) Material Amendments.  The Board must consider and approve the following material 
amendments:   

(i) reductions to the number of Low-Income Units; 

(ii) changes to the income or rent restrictions; 

(iii) changes to the Target Population; 

(iv) substantive modifications in the scope of tenant services 

(v) the removal of material participation by a HUB or Nonprofit Organization as further described 
in §10.406 of this subchapter; 

(vi) a change in the Right of First Refusal period as described in amended §2306.6725 of the Texas 
Government Code; 

(vii) any amendment deemed material by the Executive Director. 

 

(3) Other Material Amendment Requirements.  Prior to staff taking a recommendation to the 
Board for consideration, the following must take place: 
 
(i) the Development Owner must hold a public hearing at least seven (7) business days prior to the 
Board meeting where the Board will consider their request.  The Notice of the hearing and 
requested change must be provided to each tenant of the Development, the current lender and/or 
investors, the State Senator and Representative for the district containing the Development, and the 
chief elected official for the municipality, if located in a municipality, or the county commissioners, 
if located outside of a municipality; and 
 

(ii) ten (10) business days before the public hearing the Development Owner must submit a draft 
notice of the hearing for approval by the Department.  The Department will create and provide 
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upon request a sample notice and approve or amend the notice within three (3) business days of 
receipt. 

 

(4) Approval.  Once the LURA Amendment has been approved administratively or by the Board, as 
applicable, Department staff will provide the Development Owner with a LURA amendment for 
execution and recordation in the county were the Development is located.” 

 

8. Section 10.406 Ownership Transfers 

COMMENT SUMMARY: Commenter 7 stated that similar to concerns raised under §11.9(b)(2) 
of the Qualified Allocation Plan regarding Sponsor Characteristics, concerns relating to §10.406(d) 
may encourage the removal of participating nonprofit organizations from the development 
ownership structure without cause and beyond the legislative intent of HB3567 regarding changes to 
the Right of First Refusal when selling properties. Commenter 7 “encourage[d] staff to look at 
additional safeguards to protect the ownership interest of nonprofits materially participating in joint 
venture agreements.”  

 

STAFF RESPONSE: The comment provided was general and did not include recommended 
revised language or propose particular changes, to this section of the rule. Therefore, staff 
recommends no change based upon this comment.  

 

COMMENT SUMMARY: Commenter 1 suggested reorganization changes to §10.406 subsections 
(a) and (b) and standardized use of the defined term “Principals” where possible to increase the 
clarity of the section. Commenter 1 also provided public comment to Subchapter A- Definitions, 
stating that the defined term “Qualified Purchaser” is only used twice throughout the Uniform 
Multifamily Rules under §10.408 regarding Qualified Contracts and further expressed support for 
the definition and suggested it be used more consistently, especially in the ownership transfer 
section of the rules. The Commenter has stated that the proposed changes could be made within the 
logical outgrowth doctrine and that the process would serve to clarify the existing published rules 
and establish what level of approval is required based on certain circumstances.  Commenter 1 
proposes the following re-organization and revised language for §10.406(a) and (b): 

“(a) Ownership Transfer Notification. All multifamily Development Owners must provide 
written notice and a completed Ownership Transfer packet, if applicable, to the Department at least 
forty-five (45) calendar days prior to any sale, transfer, or exchange of the Development or any 
portion of or Controlling interest in the Development. Except as otherwise provided herein, the 
Executive Director's prior written approval of any such transfer is required.  The Executive Director 
may not unreasonably withhold approval of the transfer requested in compliance with this section.  

 

(b) Exceptions.  The following exceptions to the ownership transfer process outlined herein apply: 

 (1) Notwithstanding the foregoing, a A Development Owner shall be required to notify 
the Department but shall not be required to obtain Executive Director approval when the transferee 
is an Affiliate of the Development Owner with no new members Principals or the transferee is a 



Page 25 of 39 

 

Related Party who does not Control the Development and the transfer is being made for estate 
planning purposes.   

 (2) Transfers that are the result of an involuntary removal of the general partner by the 
investment limited partner do not require advance approval but must be reported to the Department 
as soon as possible, with an Ownership Transfer packet, due to the sensitive timing and nature of 
this decision.  

 (3) Exceptions to the full approval process include cChanges to the investment limited 
partner, non-cControlling limited partner, or other non-cControlling partners affiliated with the 
investment limited partner do not require Executive Director approval.  A General Partner's 
acquisition of the interest of the investment limited partner does not require Executive Director 
approval, unless some other change in ownership is occurring as part of the same overall 
transaction. 

(a) (4) , or Cchanges resulting from foreclosure wherein the lender or financial institution 
involved in the transaction is the resulting owner do not require advance approval but must be 
reported to the Department as soon as possible, due to the sensitive timing and nature of this 
decision.. 

(c) General Requirements.   

 (1) Any new Principal in the ownership of a Development must be eligible under 
§10.202 of Subchapter C.   In addition, new members with a controlling interest will be reviewed in 
accordance with Chapter 1, Subchapter C of this part (relating to Previous Participation Reviews). 

 (2)  Changes in Developers or Guarantors must be addressed as non-material 
amendments to the application under §10.405 of this subchapter. 

 (3) To the extent an investment limited partner or its Affiliate assumes a Controlling 
interest in a Development Owner, such acquisition shall be subject to the Ownership Transfer 
requirements set forth herein. 

(b) (d) Removal Issues. If the Department determines that the transfer, involuntary 
removal, or replacement was due to a default by the General Partner under the Limited Partnership 
Agreement, or other detrimental action that put the Development at risk of failure, staff may make a 
recommendation to the Board for the debarment of the entity and/or its Principals and Affiliates 
pursuant to the Department's debarment rule. In addition, a record of transfer involving Principals 
in new proposed awards will be reported and may be taken into consideration by the Executive 
Award and Review Committee, in accordance with Chapter 1, Subchapter C of this part (relating to 
Previous Participation Reviews), prior to recommending any new financing or allocation of credits. 

(1) Requirement. All new members must be eligible applicants under §10.202 of Subchapter C. 
In addition, new members with a controlling interest will be reviewed in accordance with Chapter 1, 
Subchapter C of this part (relating to Previous Participation Reviews). Department approval must be 
requested for any new member to join in the ownership of a Development. Exceptions to the full 
approval process include changes to the investment limited partner, non-controlling limited partner, 
or other non-controlling partners affiliated with the investment limited partner, or changes resulting 
from foreclosure wherein the lender or financial institution involved in the transaction is the 
resulting owner. Changes in Developers or Guarantors must be addressed as non-material 
amendments to the application under 10.405 of this subchapter. Limited Partners or other Investor 
or Special Limited Partners or Affiliates who were acknowledged by the Department at the time of a 
previous transfer but were not subject to a full approval process because of Limited Partnership, 
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Investor or Special Limited Partner roles with non-controlling interests in the Owner, will be subject 
to full ownership transfer review requirements in the event that the Limited Partner or other 
Investor or Special Limited Partner at any point moves to acquire any portion of controlling interest 
as a member of the Development Owner. Any subsequent transfer of the Development will be 
required to adhere to the process in this section. Furthermore, a Development Owner may not 
transfer an allocation of tax credits or ownership of a Development supported with an allocation of 
tax credits to any Person or entity unless the Development Owner obtains the Executive Director's 
prior, written approval of the transfer. 

The Executive Director may not unreasonably withhold approval of the transfer requested in 
compliance with this section. Notwithstanding the foregoing, a Development Owner shall be 
required to notify the Department but shall not be required to obtain Executive Director approval 
when the transferee is an Affiliate of the Development Owner with no new members or the 
transferee is a Related Party who does not Control the Development and the transfer is being made 
for estate planning purposes. 

(g)(c) Transfers Prior to 8609 Issuance or Construction Completion. Prior to the issuance of 
IRS Form(s) 8609 (for Housing Tax Credits) or the completion of construction (for all 
Developments funded through other Department programs) an Applicant may request an 
amendment to its ownership structure to add parties deemed to have control Principals. The 
party(ies) reflected in the Application as having Control must remain in the ownership structure and 
retain such Control, unless approved otherwise by the Board. An Applicant, General Partner or 
Development Owner may not sell the Development in whole or voluntarily end its Control prior to 
the issuance of 8609s. 

(h)(d) NonProfit Organizations. If the ownership transfer request is to replace a nonprofit 
organization within the Development Owner, the replacement nonprofit entity must adhere to the 
requirements in paragraph (1) or (2) of this subsection. 

(2)(1) If the LURA requires ownership or material participation in ownership by a Qualified Non-
Profit Organization, and the Development received Tax Credits pursuant to §42(h)(5) of the Code, 
the transferee must be a Qualified Non-Profit Organization that meets the requirements of §42(h)(5) 
of the Code and Texas Government Code §2306.6706 and can demonstrate planned participation in 
the operation of the Development on a regular, continuous, and substantial basis. 

(3)(2) If the LURA requires ownership or material participation in ownership by a Qualified Non-
Profit Organization or CHDO, but the Development did not receive Tax Credits pursuant to 
§42(h)(5) of the Code, the Development Owner must show that the transferee is a nonprofit 
organization or CHDO, as applicable, that complies with the LURA. 

(4)(3) Exceptions to the above may be made on a case by case basis if the Development is past its 
Compliance Period, was not reported to the IRS as part of the Department’s Non-Profit Set Aside 
in any HTC Award year, and follows the procedures outlined in §10.405(b)(1)-(5) of this chapter 
(relating to LURA Amendments that require Board Approval). The Board must find that: 

(c)(a) the selling nonprofit is acting of its own volition or is being removed as the result of a 
default under the organizational documents of the Development Owner; 

(d)(b) the participation by the nonprofit was substantive and meaningful during the full term of the 
Compliance Period but is no longer substantive or meaningful to the operations of the 
Development; and 

(e)(c) the proposed purchaser meets the Department’s standards for ownership transfers. 
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(e) Historically Underutilized Business (“HUB”) Organizations. If a HUB is the general 
partner of a Development Owner and it (i) is being removed as the result of a default under the 
organizational documents of the Development Owner, (ii) determines to sell its ownership interest 
or (iii) determines to maintain its ownership interest but is unable to maintain its HUB status, in 
either case, after the issuance of 8609’s, the purchaser of that general partnership interest or the 
general partner is not required to be a HUB as long as the LURA does not require such continual 
ownership, or the procedures outlined in §10.405(b)(1)-(5) of this chapter (relating to LURA 
Amendments that require Board Approval) have been followed and approved. Such approval can be 
obtained concurrent with Board approval described herein. All such transfers must be approved by 
the Board and require that the Board find that: 

(1) the selling HUB is acting of its own volition or is being removed as the result of a 
default under the organizational documents of the Development Owner; 

(2) the participation by the HUB has been substantive and meaningful, or would have 
been substantial and meaningful had the HUB not defaulted under the organizational 
documents of the Development Owner, enabling it to realize not only financial benefit but 
to acquire skills relating to the ownership and operation of affordable housing; and 

(3) the proposed purchaser meets the Department’s standards for ownership transfers 

(f) Documentation Required. A Development Owner must submit documentation requested by 
the Department to enable the Department to understand fully the facts and circumstances that gave 
rise to the need for the transfer and the effects of approval or denial. Documentation must be 
submitted as directed in the Post Award Activities Manual, which includes but is not limited to: 

(1) a written explanation outlining the reason for the request; 

(2) ownership transfer information, including but not limited to the type of sale, amount 
of Development reserves to transfer in the event of a property sale, and the prospective 
closing date; 

(3) pre and post transfer organizational charts with TINs of each organization down to 
the level of natural persons in the ownership structure as described in §10.204(13)(A) of 
Subchapter C; 

(4) a list of the names and contact information for transferees and Principals; 

(5) Previous Participation information for any new Principal as described in 
§10.204(13)(b) of Subchapter C; 

(6) agreements among parties associated with the transfer; 

(7) a fully executed Owner’s Certification of Agreement to Comply with the LURA, 
which may be subject to recording as required by the Department; 

(8) Owners Certifications with regard to materials submitted further described in the 
Post Award Activities Manual; 

(9) detailed information describing the organizational structure, experience, and financial 
capacity of the transferees and any Principal or Controlling entity; 

 

(10) evidence and certification that the tenants in the Development have been notified in 
writing of the proposed transfer at least 30 calendar days prior to the date the transfer is 
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approved by the Department. The ownership transfer approval letter will not be issued 
until this 30 day period has expired; 

(11) any required exhibits and the list of exhibits related to specific circumstances of 
transfer or Ownership as detailed in the Post Award Activities Manual. 

(g) Once the Department receives all necessary information under this section and as required 
under the Post Award Activities Manual, staff shall initiate a qualifications review of a transferee, in 
accordance with Chapter 1, Subchapter C of this part, to determine the transferee's past compliance 
with all aspects of the Department's programs, LURAs and eligibility under this chapter and §10.202 
of Subchapter C (relating to ineligible applicants and applications). 

(h) Credit Limitation. As it relates to the Housing Tax Credit amount further described in §11.4(a) 
of this title (relating to Tax Credit Request and Award Limits), the credit amount will not be applied 
in circumstances described in paragraphs (1) and (2) of this subsection: 

(1) in cases of transfers in which the syndicator, investor or limited partner is taking over 
ownership of the Development and not merely replacing the general partner; or 

(2) in cases where the general partner is being replaced if the award of credits was made 
at least five (5) years prior to the transfer request date. 

(i) Penalties, Past Due Fees and Underfunded Reserves. Any new Development Owner or new 
Principal of a Development Owner approved in the ownership transfer process must comply with 
all requirements stated in Subchapter F of this chapter (relating to Compliance Monitoring). The 
Development Owner and its Principals, as on record with the Department, will be liable for any 
penalties or fees imposed by the Department, even if such penalty can be attributable to the new 
Development Owner or Principals, unless such ownership transfer is approved by the Department. 
In the event a Development undergoing an ownership transfer has a history of uncorrected UPCS 
violations, ongoing issues related to keeping housing sanitary, safe, and decent, an account balance 
below the annual reserve deposit amount as specified in §10.404(a) (relating to Replacement Reserve 
Accounts), or that appears insufficient to meet capital expenditure needs as indicated by the number 
or cost of repairs included in a PCA, the proposed new Development Owner or Principals may be 
required to establish and maintain a replacement reserve account or increase the amount of regular 
deposits to the replacement reserve account by entering into a Reserve Agreement with the 
Department. The Department may also request a plan and timeline relating to needed repairs or 
renovations that will be completed by the departing and/or incoming Development Owner or 
Principals as a condition to approving the Transfer. 

(j) Ownership Transfer Processing Fee. The ownership transfer request must be accompanied by 
corresponding ownership transfer fee as outlined in §10.901 of this chapter (relating to Fee 
Schedule).” 

 

STAFF RESPONSE: As it relates to the suggestion to utilize the defined term “Qualified 
Purchaser” more often, especially in the ownership transfer section of the rule, staff will take that 
under advisement and will look at incorporating this defined term in this section, as appropriate, in a 
future rule. Staff agreed with the majority of the Commenter’s reorganization comments concerning 
§10.406 (a) and (b) related to Ownership Transfers and has incorporated reorganization and wording 
changes as appropriate. Staff proposes the following amended language to §10.406 (a) and (b): 
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“(a) Ownership Transfer Notification.  All multifamily Development Owners must provide written 
notice and a completed Ownership Transfer packet, if applicable, to the Department at least forty-
five (45) calendar days prior to any sale, transfer, or exchange of the Development or any portion of 
or Controlling interest in the Development. Except as otherwise provided herein, the Executive 
Director’s prior written approval of any such transfer is required.  The Executive Director may not 
unreasonably withhold approval of the transfer requested in compliance with this section. Transfers 
that are the result of an involuntary removal of the general partner by the investment limited partner 
must be reported to the Department as soon as possible due to the sensitive timing and nature of 
this decision.  If the Department determines that the transfer, involuntary removal, or replacement 
was due to a default by the General Partner under the Limited Partnership Agreement, or other 
detrimental action that put the Development at risk of failure, staff may make a recommendation to 
the Board for the debarment of the entity and/or its Principals and Affiliates pursuant to the 
Department’s debarment rule.  In addition, a record of transfer involving Principals in new 
proposed awards will be reported and may be taken into consideration by the Executive Award and 
Review Committee, in accordance with Chapter 1, Subchapter C of this title (relating to Previous 
Participation Reviews), prior to recommending any new financing or allocation of credits. 

 

(b) Exceptions.  The following exceptions to the ownership transfer process outlined herein apply: 

 

(1) A Development Owner shall be required to notify the Department but shall not be required to 
obtain Executive Director approval when the transferee is an Affiliate of the Development Owner 
with no new members Principals or the transferee is a Related Party who does not Control the 
Development and the transfer is being made for estate planning purposes. 

 

(2) Transfers that are the result of an involuntary removal of the general partner by the investment 
limited partner do not require advance approval but must be reported to the Department as soon as 
possible by submission of an Ownership Transfer packet, due to the sensitive timing and nature of 
this decision. 

 

(3) Changes to the investment limited partner, non-Controlling limited partner, or other non-
Controlling partners affiliated with the investment limited partner do not require Executive Director 
approval.  A General Partner’s acquisition of the interest of the investment limited partner does not 
require Executive Director approval, unless some other change in ownership is occurring as part of 
the same overall transaction. 

 

(4) Changes resulting from foreclosure wherein the lender or financial institution involved in the 
transaction is the same resulting owner do not require advance approval but must be reported to the 
Department as soon as possible, due to the sensitive timing and nature of the decision. 

 

(c) General Requirements. 
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(1) Any new member Principal in the ownership of a Development must be eligible under §10.202 
of Subchapter C (relating to Eligible Applicants).  In addition, new members with a controlling 
interest Principals will be reviewed in accordance with Chapter 1, Subchapter C of this part (relating 
to Previous Participation Reviews). 

 

(2) Changes in Developers or Guarantors must be addressed as non-material amendments to the 
application under §10.405 of this subchapter. 

 

(3) To the extent an investment limited partner or its Affiliate assumes a Controlling interest in a 
Development Owner, such acquisition shall be subject to the Ownership Transfer requirements set 
forth herein.  Principals of the investment limited partner or Affiliate will be considered new 
Principals and will be reviewed as stated under item (1) of this subsection. 

 

(d) Transfer Actions Warranting Debarment.  If the Department determines that the transfer, 
involuntary removal, or replacement was due to a default by the General Partner under the Limited 
Partnership Agreement, or other detrimental action that put the Development at risk of failure or 
the Department at risk for financial exposure as a result of non-compliance, staff may make a 
recommendation to the Board for the debarment of the entity and/or its Principals and Affiliates 
pursuant to the Department’s debarment rule.  In addition, a record of transfer involving Principals 
in new proposed awards will be reported and may be taken into consideration by the Executive 
Award and Review Committee, in accordance with Chapter 1, Subchapter C of this title (relating to 
Previous Participation Reviews), prior to recommending any new financing or allocation of credits. 

(b) Requirements.  All new members must be eligible applicants under §10.202 of Subchapter C.  In 
addition, new members with a controlling interest will be reviewed in accordance with Chapter 1, 
Subchapter C of this title (relating to Previous Participation Reviews).  Department approval must 
be requested for any new member to join in the ownership of a Development.  Exceptions to the 
full approval process include changes to the investment limited partner, non-controlling limited 
partner, or other non-controlling partners affiliated with the investment limited partner, or changes 
resulting from foreclosure wherein the lender or financial institution involved in the transaction is 
the resulting owner.  Changes in Developers or Guarantors must be addressed as non-material 
amendments to the application under §10.405 of this subchapter.  Limited Partners or other 
Investor or Special Limited Partners or Affiliates who were acknowledged by the Department at the 
time of a previous transfer but were not subject to a full approval process because of Limited 
Partnership, Investor or Special Limited Partner roles with non-controlling interests in the Owner, 
will be subject to full ownership transfer review requirements in the event that the Limited Partner 
or other Investor or Special Limited Partner at any point moves to acquire any portion of 
controlling interest as a member of the Development Owner.  Any subsequent transfer of the 
Development will be required to adhere to the process in this section.  Furthermore, a Development 
Owner may not transfer an allocation of tax credits or ownership of a Development supported with 
an allocation of tax credits to any Person or entity unless the Development Owner obtains the 
Executive Director’s prior, written approval of the transfer.  The Executive Director may not 
unreasonably withhold approval of the transfer requested in compliance with this section.  
Notwithstanding the foregoing, the Development Owner shall be required to notify the Department 
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but shall not be required to obtain Executive Director approval when the transferee is an Affiliate of 
the Development Owner with no new members or the transferee is a Related Party who does not 
Control the Development and the transfer is being made for estate planning purposes. 

 
(e)(c) Transfers Prior to 8609 Issuance or Construction Completion.  Prior to the issuance of IRS 
Form(s) 8609 (for Housing Tax Credits) or the completion of construction (for all Developments 
funded through other Department programs) an Applicant may request an amendment to its 
ownership structure to add Principals parties deemed to have control.  The party(ies) reflected n the 
Application as having control must remain in the ownership structure and retain such control, unless 
approved otherwise by the Board.  A development sponsor, General Partner or Development 
Owner may not sell the Development in whole or voluntarily end their control prior to the issuance 
of 8609s.” 
 

COMMENT SUMMARY: Commenter 1 proposed the following language for 10.406(f)(5), and 
staff agrees with the amended language as proposed: 

“(5) Previous Participation information for any new Principal or natural person as described in 
§10.204(13)(b) of Subchapter C;” 

 

STAFF RESPONSE: Staff agrees with the amended language as proposed.  

 

COMMENT SUMMARY: Commenter 2 supports staff proposed changes to the §10.406(d)(3) as 
it relates to Non-Profit Organizations, stating that the membership appreciates the provision for 
greater flexibility in cases where an award was not made out of the non-profit set aside.  

 

STAFF RESPONSE:  Staff appreciates the positive comment and recommends no further change. 

 

9. Section 10.407 Right of First Refusal 

COMMENT SUMMARY: Commenter 1 recommended the implementation of a definition of 
“Qualified Entity” that is consistent with statute. Commenter 1 states that HB 3576 has expanded 
the type of entities that can acquire under the ROFR process to include any entity permitted under 
§42(i)(7) of the Code and any entity controlled by such a qualified entity, and recommends that the 
newly defined term be used wherever reference to a Qualified Nonprofit Organization or tenant 
organization is made. Commenter 1 provided the proposed new definition below: 

 

“Qualified Entity – any entity permitted under §42(i)(7)(B) of the Code and any entity controlled 
by such a qualified entity.” 

 

STAFF RESPONSE: Staff agrees with the definition as proposed. Staff also recommends 
amending the current definition of Right of First Refusal under §10.3, Subchapter A, Definitions as 
reflected below: 
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“Right of First Refusal- An Agreement to provide a right to purchase the Property to a Qualified 
Nonprofit Organization or tenant organization Entity with priority to that of any other buyer at a 
price whose formula is prescribed in the LURA.”  

 

COMMENT SUMMARY: Commenter 1 provided comment and suggested amended language to 
§10.407 intended to assist the Department with implementing HB 3576, relating to entities that can 
acquire under the Right of First Refusal (ROFR) process. Commenter 1 indicates that changes made 
to the ROFR are based upon the fundamental understanding that the statutory changes applies to 
transfer of any ROFR property with an allocation of LIHTC before, on, or after the effective date of 
the act. Therefore, certain provisions of HB 3576 should apply to all LIHTC properties with a 
ROFR currently in existence. Commenter 1 proposes the following revised language for §10.407: 

 

“(a) General. This section applies to Development OwnersLURAs that provided an incentive for 
Development Owners that agreed to offer a Right of First Refusal (ROFR) to a Qualified ROFR 
Organization which is defined as a qualified nonprofit organization under §42(h)(5)(c)of the Code or 
tenant organizations Entity, as memorialized in the applicable LURA. The purpose of this section is 
to provide administrative procedures and guidance on the process and valuation of properties under 
the LURA. All requests for ROFR submitted to the Department, regardless of existing regulations, 
must adhere to this process. 

(1) The Development Owner may market the Property for sale and sell the Property to a Qualified 
ROFR Organization Entity without going through the ROFR process outlined in this section. 

(2) A ROFR request must be made in accordance with the LURA for the Development. If there is a 
conflict between the Development's LURA and this subchapter, requirements in the LURA 
supersede the subchapter. If a conflict between the LURA and statute exists the Development 
Owner may request a LURA amendment to be consistent with any changes to Texas 
Government Code §2306. 

(3) If a LURA includes the ROFR provision, the Development Owner may not request a 
Preliminary Qualified Contract (if such opportunity is available under § 10.408) until the 
requirements outlined in this section have been satisfied. 

(4) The Department reviews and approves all ownership transfers pursuant to § 10.405.  Thus, if a 
proposed purchaser is identified in the ROFR process, the Development Owner and proposed 
purchaser must complete the ownership transfer process.  A Development Owner may not 
transfer a Development to a Qualified Entity, including transfers to a nonprofit or tenant 
organization through a ROFR. Properties subject to a LURA may not be transferred to an entity 
that is considered an ineligible entity under the Department's most recent Qualified Allocation 
Planrules. In addition, ownership transfers to a Qualified ROFR Organization Entity during 
pursuant to the ROFR period process are subject to Chapter 1, Subchapter C of this part 
(relating to Previous Participation Reviews). 

(5) Satisfying the ROFR requirement does not terminate the LURA or the ongoing application of 
the ROFR requirement to any subsequent Development Owner. 

(6) A right of first refusal The ROFR process is not triggered if a Development Owner seeks the to 
transfer is made the Development to a newly formed entity: 

(A) that is under common control with the Development Owner; and 
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(B) the primary purpose of the formation of which is to facilitate the financing of the rehabilitation 
of the development using assistance administered through a state financing program. 

(C) Any additional ownership entities are subject to Chapter 1, Subchapter C of this part (relating to 
Previous Participation Reviews). 

 

(b) Right of First Refusal Offer Price. There are two general expectations of the ROFR offer or 
sale price identified in the outstanding LURAs. The descriptions in paragraphs (1) and (2) of this 
subsection do not alter the requirements or definitions included in the LURA but provide further 
clarification as applicable: 

(1) Fair Market Value is established using either a current appraisal (completed within three months 
prior to the ROFR request and in accordance with §10.304 of this chapter (relating to Appraisal 
Rules and Guidelines)) of the Property or an executed purchase offer that the Development 
Owner would like to accept. The purchase offer must contain specific language that the offer is 
conditioned upon satisfaction of the ROFR requirement. If a subsequent ROFR request is made 
within six months of the previously approved ROFR posting, the lesser of the prior ROFR 
posted value or new appraisal/purchase contract amount must be used in establishing Fair 
Market Value; 

(2) Minimum Purchase Price, pursuant to §42(i)(7)(B) of the Code, is the sum of: 

(A) the principal amount of outstanding indebtedness secured by the project (other than 
indebtedness incurred within the five (5)-year period immediately preceding the date of said 
notice); and 

(B) all federal, state, and local taxes incurred or payable by the Development Owner as a 
consequence of such sale. If the Property has a minimum Applicable Fraction of less than 1, the 
offer must take this into account by multiplying the purchase price by the applicable fraction and 
the fair market value of the non-Low-Income Units. 

 

(c) Required Documentation. Upon establishing the value of the Property, the ROFR process is 
the same for all types of LURAs. To proceed with the ROFR request, submit all documents listed in 
paragraphs (1) - (12) of this subsection: 

(1) upon the Development Owner's determination to sell the Development to an entity other than a 
Qualified ROFR OrganizationEntity or pursuant to subpart (a)(6) above, the Development 
Owner shall provide a notice of intent to the Department, to the residents, and to such other 
parties as the Department may direct at that time. If the LURA identifies a Qualified ROFR 
Organization Entity that has a limited priority in exercising contractual a ROFR to purchase the 
Development, the Development Owner must identify that entity to the Department and first 
offer the Property to this entity. If the nonprofit eQualified Entity does not purchase the 
Property, this denial of offer must be in writing and submitted to the Department along with the 
notice of intent to sell the Property and the ROFR Fee. The Department will determine from 
this documentation whether the ROFR requirement has been met and will notify the 
Development Owner of its determination in writing. In the event that the organization Qualified 
Entity with the contractual ROFR is not operating or in existence at the time the Development 
Owner intends to sell,when the ROFR is to be made, the ROFR must be provided to another 
Qualified ROFR Organization that is not related to or affiliated with the current Development 
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Owner the provisions of this Section shall apply to any proposed sale by the Development 
Owner. Upon review and approval of the notice of intent and denial of offer letter, the 
Department will notify the Development Owner in writing whether the ROFR requirement has 
been satisfied or not. Upon receipt of written notice, the Development Owner may pursue the 
Qualified Contract process or proceed with the sale to another buyer at or above the posted 
price; 

(2) documentation verifying the ROFR offer price of the pProperty: 

(A) if the Development Owner receives an offer to purchase the Property from any buyer other than 
a Qualified ROFR Organization Entity that the Development Owner would like to accept, the 
Development Owner may execute a sales contract, conditioned upon satisfaction of the ROFR 
requirement, and submit the executed sales contract to establish fair market value; or 

(B) if the Development Owner of the Property chooses to establish fair market value using an 
appraisal, the Development Owner must submit an appraisal of the Property completed during 
the last three (3) months prior to the date of submission of the ROFR request, establishing a 
value for the Property in compliance with Subchapter D of this chapter (relating to 
Underwriting and Loan Policy) in effect at the time of the request. The appraisal should take 
into account the existing and continuing requirements to operate the Property under the LURA 
and any other restrictions that may exist. Department staff will review all materials within thirty 
(30) calendar days of receipt. If, after the review, the Department does not agree with the fair 
market value proposed in the Development Owner's appraisal, the Department may order 
another appraisal at the Development Owner's expense; or 

(C) if the LURA requires valuation through the Minimum Purchase Price calculation, submit 
documentation verifying the calculation of the Minimum Purchase Price as described in 
subsection (b)(2) of this section regardless of any existing offer or appraised value; 

(3) description of the Property, including all amenities and current zoning requirements; 

(4) copies of all documents imposing income, rental and other restrictions (non-TDHCA), if any, 
applicable to the operation of the Property; 

(5) copy of the most current title report, commitment or policy in the Development Owner's 
possession; 

(6) the most recent Physical Needs Assessment, pursuant to Texas Government Code conducted by 
a Third-Party; 

(7) copy of the monthly operating statements, including income statements and balance sheets for 
the Property for the most recent twelve (12) consecutive months (financial statements should 
identify amounts held in reserves); 

(8) the three (3) most recent consecutive audited annual operating statements, if available; 

(9) detailed set of photographs of the Property, including interior and exterior of representative 
units and buildings, and the Property's grounds (including digital photographs that may be easily 
displayed on the Department's website); 

(10) current and complete rent roll for the entire Property; 

(11) if any portion of the land or improvements is leased for other than residential purposes, 
copies of the commercial leases; and 
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(12) ROFR fee as identified in §10.901 of this chapter (relating to Fee Schedule). 

 

(d) Process. Within 30 business days of receipt of all required documentation, the Department will 
review the submitted documents and notify the Development Owner of any deficiencies. During 
that time, the Department will notify any Qualified Entity identified by the Development Owner as 
having a contractual ROFR of the Development Owner's intent to sell.  Once the deficiencies are 
resolved and the Development Owner and Department come to an agreement on the ROFR offer 
price of the Property, the Department will list the Property for sale on the Department's website and 
contact entities on the nonprofit buyer list maintained by the Department to inform them of the 
availability of the Property at the agreed upon ROFR offer price as determined under this section. 
The Department will notify the Development Owner when the Property has been listed and of any 
inquiries or offers generated by such listing. If the Department or Development Owner receives 
offers to purchase the Property from more than one Qualified ROFR OrganizationEntity, the 
Development Owner may accept back up offers. To satisfy the ROFR requirement, the 
Development Owner may sell the Property to the Qualified ROFR Organization Entity selected by 
the Development Owner on such basis as it shall determine appropriate and approved by the 
Department. The period of time required for offering the property at the ROFR offer price is based 
upon the period identified in the LURA and clarified in paragraphs (1) - (3) of this subsection: 

(1) if the LURA requires a 90 day ROFR posting period, within 90 days from the date listed on the 
website, the process as identified in subparagraphs (A) - (D) of this paragraph shall be followed: 

(A) if a bona fide offer from a qQualified ROFR organization Entity is received at or above the 
posted ROFR offer price, and the Development Owner does not accept the offer, the ROFR 
requirement will not be satisfied; 

(B) if a bona fide offer from a qQualified ROFR organization Entity is received at or above the 
posted ROFR offer price and the Development Owner accepts the offer, and the nonprofit 
Qualified Entity fails to close the purchase, if the failure is determined to not be the fault of the 
Development Owner, the ROFR requirement will be deemed met so long as no other acceptable 
offers have been timely received. If the proposed Development Owner is subsequently not 
approved by the Department during the ownership transfer review due to issues identified 
during the Previous Participation Review process pursuant to Chapter 1, Subchapter C of this 
part, the ROFR requirement will be deemed met so long as no other acceptable offers have been 
timely received; 

(C) if an offer from a nonprofit Qualified Entity is received at a price below the posted ROFR offer 
price, the Development Owner is not required to accept the offer, and the ROFR requirement 
will be deemed met if no other offers at or above the price are received during the 90 day period; 

(D) if no bona fide offers are received during the 90 day period, the Department will notify the 
Development Owner in writing that the ROFR requirement has been met. Upon receipt of 
written notice, the Development Owner may pursue the Qualified Contract process request a 
Preliminary Qualified Contract (if such opportunity is available under § 10.408)or proceed with 
the sale to a for-profit buyern entity that is not a Qualified Entity at or above the posted price; 

(2) if the LURA requires a two year ROFR posting period, and the Development Owner intends to 
sell the Property upon expiration of the Compliance Period, the notice of intent described in this 
section may be submitted at least no more than 2 years before the expiration of the Compliance 
Period, as required by Texas Government Code, §2306.6726. If the Development Owner determines 



Page 36 of 39 

 

that it will sell the Development at some point later than the end of the Compliance Period, the 
notice of intent shall be given within two (2) years before the date upon which the Development 
Owner intends to sell the Development in order for the two year ROFR posting period to be 
completed prior to intended sale. The two (2) year period referenced in this paragraph begins when 
the Department has received and approved all documentation required under subsection (c)(1) - (12) 
of this section. During the two (2) years following the notice of intent and in order to satisfy the 
ROFR requirement of the LURA, the Development Owner may negotiate or enter into an 
agreement to sell the Development only with the parties listed, and in order of priority: 

(A) during the first six (6) month period after notice of intent, only with a Qualified Nonprofit 
Organization Entity that is also a Community Housing Development Organization, as defined in 
the HOME Final Rule and is approved by the Department; 

(B)  during the second six (6) month period after notice of intent, only with a Qualified Entity 
that is a Qualified Nonprofit Organization or a tenant organization; 

(C) during the second year after notice of intent, only with the Department or with a Qualified 
Nonprofit Organization Entity approved by the Department or a tenant organization approved 
by the Department; 

(D) if, during the two (2) year period, the Development Owner shall receive an offer to purchase the 
Development at or above the Minimum Purchase Price from one of the organizations 
designated in subparagraphs (A) - (C) of this paragraph (within the period(s) appropriate to such 
organization), the Development Owner may sell the Development to such organization. If, 
during such period, the Development Owner shall receive more than one offer to purchase the 
Development at or above the Minimum Purchase Price from one or more of the organizations 
designated in subparagraphs (A) - (C) of this paragraph (within the period(s) appropriate to such 
organizations), the Development Owner may sell the Development at or above the Minimum 
Purchase Price to the organization selected by the Development Owner on such basis as it shall 
determine appropriate and approved by the Department; and 

(E) upon expiration of the two (2) year period, if no Minimum Purchase Price offers were received 
from a Qualified ROFR Organization Entity or by the Department, the Department will notify 
the Development Owner in writing that the ROFR requirement has been met. Upon receipt of 
written notice, the Development Owner may pursue the Qualified Contract process request a 
Preliminary Qualified Contract (if such opportunity is available under § 10.408 or proceed with 
the sale to a for-profit buyer that is not a Qualified Entity at or above the mMinimum pPurchase 
pPrice. 

(3) if the Development Owner has a LURA or has amended the LURA to require a 180 day ROFR 
posting period pursuant to Texas Government Code §2306.6725, as amended, and the Development 
Owner intends to sell the Property at any time after the expiration of the Compliance Period, the 
notice of intent shall be given to the Department as described in this section.  Development Owner 
shall notify the Department and the tenants of the development of the owner’s intent to sell. The 
Development Owner shall also identify to the Department any qualified entity that is the owner’s 
intended recipient of the right of first refusal in the LURA, if applicable. As soon as practicable after 
receiving the Development Owner’s notice, and if the owner has specifically identified any qualified 
entity that is the owner’s intended recipient of the ROFR, the Department shall provide notice to 
any identified qualified entity of the owner’s intent to sell the development and shall post the notice 
to the Department’s website. The owner’s notice of intent to sell shall be given within 180 days 
before the date upon which the Development Owner intends to sell the Development in order for 
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the 90 day ROFR posting period to be completed prior to the intended sale. The 180 day ROFR 
period referenced in this paragraph begins when the Department has received and approval all 
documentation required under subsection (c)(1) – (12) of this section. During the 180 days following 
the notice of intent and in order to satisfy the ROFR requirement of the LURA, the Development 
Owner may negotiate or enter into an agreement to sell the Development only with the parties 
listed, and in order of priority: 

(A) during the first 60 day period after notice of intent, only with a Community Housing 
Development Organization, as defined in the HOME Final Rule, or with a qQualified eEntity 
that is controlled by a Community Housing Development Organization, and is approved by the 
Department; 

(B) during the second 60 day period after notice of intent, only with a Qualified Nonprofit 
Organization as described by Texas Government Code §2306.6706, a qQualified eEntity that is 
controlled by a Qualified Nonprofit Organization as described by Texas Government Code 
§2306.6706, or a tenant organization, and is approved by the Department; 

(C) during the last sixty (60) day period after notice of intent, with any other qQualified eEntity that 
is approved by the Department; 

(D) f, during the one hundred and eighty (180) day period, the Development Owner shall receive an 
offer to purchase the Development at a price that the Department determines to be reasonable 
from one of the organizations designated in subparagraphs (A) - (C) of this paragraph (within 
the period(s) appropriate to such organization), the Development Owner may sell the 
Development to such organization. If, during such period, the Development Owner shall 
receive more than one offer to purchase the Development at or above the price that the 
Department determines to be reasonable from one or more of the organizations designated in 
subparagraphs (A) - (C) of this paragraph (within the period(s) appropriate to such 
organizations), the Development Owner may sell the Development at or above the price that the 
Department determines to be reasonable in accordance with subsection (b)(2) of this section to 
the organization selected by the Development Owner on such basis as it shall determine 
appropriate and approved by the Department; and 

(E) beginning on the 181st day after the date the Department posts notice of the Development 
Owner’s intent to sell, if no offers at athe Minimum Purchase pPrice determined to be 
reasonable by the Department were received from a Qualified ROFR Organization or by the 
DepartmentEntity, the Department will notify the Development Owner in writing that the 
ROFR requirement has been met. Upon receipt of written notice, the Development Owner may 
pursue the Qualified Contract process request a Preliminary Qualified Contract (if such 
opportunity is available under § 10.408 or proceed with the sale to a for-profit buyer that is not a 
Qualified Entity at or above the Minimum Purchase pPrice determined to be reasonable by the 
Department; 

(F) this section applies only to a right of first refusal memorialized in the Department’s LURA. This 
section does not authorize a modification of any other agreement between the Development 
Owner and a qQualified eEntity. 

(4) If the LURA does not specify a required ROFR posting timeframe, or, is unclear on the required 
ROFR posting timeframe, and the required ROFR value is determined by the Minimum 
Purchase Price method, any Develop  ment that received a tax credit allocation prior to 
September 1, 1997 is required to post for a 90-day ROFR period and any Development that 
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received a tax credit allocation on or after September 1, 1997 and until September 1, 2015 is 
required to post for a 2-year ROFR, unless the LURA is amended under §10.405(b), or after 
September 1, 2015 is required to post for a 180-day ROFR period as described in Texas 
Government Code, §2306.6726. 

(e) Closing the Transaction. The Department shall have the right to enforce the Development 
Owner's obligation to sell the Development as herein contemplated by obtaining a power-of-
attorney from the Development Owner to execute such a sale or by obtaining an order for specific 
performance of such obligation or by such other means or remedy as shall be, in the Department's 
discretion, appropriate. 

(1) Prior to closing a sale of the Property, the Development Owner must obtain Department 
approval of the transfer through the ownership transfer process in accordance with §10.406 of 
this chapter (relating to Ownership Transfers (§2306.6713)). The request should include, among 
other required transfer documents outlined in the Post Award Activities Manual, the final 
settlement statement and final sales contract with all amendments. If there is no material change 
in the sales price or terms and conditions of the sale, as approved at the conclusion of the 
ROFR process, and there are no issues identified during the Ownership Transfer review process, 
the Department will notify the Development Owner in writing that the transfer is approved. 

(2) If the closing price is materially less than the amount identified in the sales contract or appraisal 
that was submitted in accordance with subsection (c)(2)(A) - (C) of this section or the terms and 
conditions of the sale change materially, in the Department's sole determination, the 
Development Owner must go through the ROFR process again. 

(3) Following notice that the ROFR requirement has been met, if the Development Owner fails to 
proceed with a request for a Qualified Contract or sell the Property to a for-profit entity within 
twenty-four (24) months of the Department's written approval, the Development Owner must 
again offer the Property to nonprofits in accordance with the applicable section prior to any 
transfer. If the Department determines that the ROFR requirement has not been met during the 
ROFR posting period, the Owner may not re-post under this provision at a ROFR price that is 
higher than the originally posted ROFR price until twenty-four (24) months has expired from 
the Department's written denial. The Development Owner may market the Property for sale and 
sell the Property to a Qualified ROFR Organization during this twenty-four month period. 

 

(f) Appeals. A Development Owner may appeal a staff decision in accordance with §10.902 of this 
chapter (relating to the Appeals Process (§2306.0321; §2306.6715)). The appeal may include: 

(1) the best interests of the residents of the Development; 

(2) the impact the decision would have on other Developments in the Department's portfolio; 

(3) the source of the data used as the basis for the Development Owner's appeal; 

(4) the rights of nonprofits under the ROFR; 

(5) any offers from an eligible nonprofit to purchase the Development; and 

(6) other factors as deemed relevant by the Executive Director.” 

 

STAFF RESPONSE: Staff agrees with the amended language as proposed.  
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The Board approved the final order adopting the new sections on November 12, 2015. 

 

STATUTORY AUTHORITY. The new sections were adopted pursuant to the authority of Texas 

Government Code, §2306.053, which authorizes the Department to adopt rules. Specifically 

Texas Government Code §2306.141 gives the Department the authority to promulgate rules 

governing the administration of its housing programs. The proposed adoption affects no other 

code, article or statute. 

 



§10.400.Purpose.  

The purpose of this subchapter is to establish the requirements governing the post award and 

asset management activities associated with awards of multifamily development assistance 

pursuant to Texas Government Code, Chapter 2306 and its regulation of multifamily funding 

provided through the Texas Department of Housing and Community Affairs (the "Department") 

as authorized by the legislature. This subchapter is designed to ensure that Developers and 

Development Owners of low-income Developments that are financed or otherwise funded 

through the Department maintain safe, decent and affordable housing for the term of the 

affordability period. Therefore, unless otherwise indicated in the specific section of this 

subchapter, any uncorrected issues of noncompliance outside of the Corrective Action Period or 

outstanding fees (related to the Development subject to the request) owed to the Department, 

must be resolved satisfactorily to the Department, EARAC or excepted by the Board, before a 

request for any post award activity described in this subchapter will be completed.  

§10.401.General Commitment or Determination Notice Requirements and Documentation.  

(a) A Commitment or Determination Notice shall not be issued with respect to any Development 

for an unnecessary amount or where the cost for the total development, acquisition, construction 

or rehabilitation exceeds the limitations established from time to time by the Department and the 

Board.  

(b) All Commitments or Determination Notices, whether reflected in the Commitment or 

Determination Notice or not, are made subject to full compliance with all applicable provisions 

of law and rule, including but not limited to the Qualified Allocation Plan, the Uniform 

Multifamily Rules, the Multifamily Housing Revenue Bond Rules, all provisions of 

Commitment and Contract, satisfactory completion of underwriting, and satisfactory resolution 

of any conditions of underwriting, award, and administrative deficiencies.  

(c) The Department shall notify, in writing, the mayor, chief county judge, or other appropriate 

official of the municipality or county, as applicable, in which the Development is located 

informing him/her of the Board's issuance of a Commitment or Determination Notice, as 

applicable.  

(d) The Department may cancel a Commitment, Determination Notice or Carryover Allocation 

prior to the issuance of IRS Form(s) 8609 (for Housing Tax Credits) or completion of 

construction with respect to a Development and/or apply administrative penalties if:  

(1) the Applicant, Development Owner, or the Development, as applicable, fails after written 

notice and a reasonable opportunity to cure, to meet any of the conditions of such Commitment, 

Determination Notice or Carryover Allocation or any of the undertakings and commitments 

made by the Development Owner in the Application process for the Development;  

(2) any material statement or representation made by the Development Owner or made with 

respect to the Development Owner or the Development is untrue or misleading;  



(3) an event occurs with respect to the Applicant or the Development Owner which would have 

made the Application ineligible for funding pursuant to Subchapter C of this chapter (relating to 

Application Submission Requirements, Ineligibility Criteria, Board Decisions and Waiver of 

Rules if such event had occurred prior to issuance of the Commitment, Determination Notice or 

Carryover Allocation; or  

(4) the Applicant, Development Owner, or the Development, as applicable, fails after written 

notice and a reasonable opportunity to cure, to comply with this chapter or other applicable 

Department rules, procedures, or requirements of the Department.  

(e) Direct Loan Commitment. The Department shall execute, with the Development Owner, a 

Commitment which shall confirm that the Board has approved the loan and provide the loan 

terms. The Commitment may be abbreviated and will generally not express all terms and 

conditions that will be included in the loan documents. Department staff may choose to issue an 

Award Letter and Loan Term Sheet in lieu of a Commitment in instances in which a Federal 

Commitment cannot be made until loan closing or until all financing is secured. An Award Letter 

is subject to all of the same terms and conditions as a Commitment except that it may not 

constitute a Federal Commitment. For HOME Direct Loans, an actual Federal Commitment may 

not occur in the HUD IDIS system until all financing is secured or loan closing, whichever 

comes first, at which time all terms and conditions will be included in the loan documents. The 

Award Letter shall list an expiration date no earlier than thirty (30) days from the date issued by 

the Department unless signed and returned. To the extent the terms reflected in an Award Letter 

are amended by the Department, a new Award Letter would be issued by the Department to 

govern the award.  

§10.402.Housing Tax Credit and Tax Exempt Bond Developments.  

(a) Commitment. For Competitive HTC Developments, the Department shall issue a 

Commitment to the Development Owner which shall confirm that the Board has approved the 

Application and state the Department's commitment to make a Housing Credit Allocation to the 

Development Owner in a specified amount, subject to the feasibility determination described in 

Subchapter D of this chapter (relating to Underwriting and Loan Policy) and the determination 

that the Development satisfies the requirements of this chapter and other applicable Department 

rules. The Commitment shall expire on the date specified therein, which shall be thirty (30) 

calendar days from the effective date, unless the Development Owner indicates acceptance by 

executing the Commitment, pays the required fee specified in §10.901 of this chapter (relating to 

Fee Schedule), and satisfies any conditions set forth therein by the Department. The 

Commitment expiration date may not be extended.  

(b) Determination Notices. For Tax Exempt Bond Developments, the Department shall issue a 

Determination Notice which shall confirm the Board's determination that the Development 

satisfies the requirements of this chapter as applicable and other applicable Department rules in 

accordance with the §42(m)(1)(D) of the Internal Revenue Code (the "Code"). The 

Determination Notice shall also state the Department's commitment to issue IRS Form(s) 8609 to 

the Development Owner in a specified amount, subject to the requirements set forth in the 

Department's rules, as applicable. The Determination Notice shall expire on the date specified 



therein, which shall be thirty (30) calendar days from the effective date, unless the Development 

Owner indicates acceptance by executing the Determination Notice, pays the required fee 

specified in §10.901 of this chapter, and satisfies any conditions set forth therein by the 

Department. The Determination Notice expiration date may not be extended without prior Board 

approval for good cause. The Determination Notice will terminate if the Tax Exempt Bonds are 

not closed within the timeframe provided for by the Board on its approval of the Determination 

Notice or if the financing or Development changes significantly as determined by the 

Department pursuant to its rules and any conditions of approval included in the Board approval 

or underwriting report.  

(c) Tax Credit Amount. The amount of tax credits reflected in the IRS Form(s) 8609 may be 

greater or less than the amount set forth in the Determination Notice based upon the 

Department's and the bond issuer's determination as of each building's placement in service. Any 

increase of tax credits will only be permitted if it is determined necessary by the Department, as 

required by §42(m)(2)(D) of the Code through the submission of the Cost Certification package. 

Increases to the amount of tax credits that exceed 110 percent of the amount of credits reflected 

in the Determination Notice must be approved by the Board. Increases to the amount of tax 

credits that do not exceed 110 percent of the amount of credits reflected in the Determination 

Notice may be approved administratively by the Executive Director and are subject to the Credit 

Increase Fee as described in §10.901 of this chapter.  

(d) Documentation Submission Requirements at Commitment of Funds. No later than the 

expiration date of the Commitment (or no later than December 31 for Competitive HTC 

Applications, whichever is earlier) or Determination Notice, the documentation described in 

paragraphs (1) - (6) of this subsection must be provided. Failure to provide these documents may 

cause the Commitment or Determination Notice to be rescinded:  

(1) for entities formed outside the state of Texas, evidence that the entity filed a Certificate of 

Application for foreign qualification in Texas, a Franchise Tax Account Status from the Texas 

Comptroller of Public Accounts and a Certificate of Fact from the Office of the Secretary of 

State. If the entity is newly registered in Texas and the Franchise Tax Account Status or 

Certificate of Fact are not available, a statement can be provided to that effect;  

(2) for Texas entities, a copy of the Certificate of Filing for the Certificate of Formation from the 

Office of the Secretary of State; a Certificate of Fact from the Secretary of State and a Franchise 

Tax Account Status from the Texas Comptroller of Public Accounts. If the entity is newly 

registered and the Certificate of Fact and the Franchise Tax Account Status are not available, a 

statement can be provided to that effect;  

(3) evidence that the signer(s) of the Commitment or Determination Notice have sufficient the 

authority to sign on behalf of the Applicant in the form of a corporate resolution which indicates 

the sub-entity in Control and that the Person(s) signing the Application constitute all Persons 

required to sign or submit such documentsconsistent with the entity contemplated and described 

in the Application;  



(4) evidence of final zoning that was proposed or needed to be changed pursuant to the 

Development plan;  

(5) evidence of satisfaction of any conditions identified in the Credit Underwriting Analysis 

Report or any other conditions of the award required to be met at Commitment or Determination 

Notice; and  

(6) documentation of any changes to representations made in the Application subject to §10.405 

of this chapter (relating to Amendments and Extensions).  

(7) for Applications underwritten with a property tax exemption, documentation must be 

submitted in the form of a letter from an attorney indentifying the statutory basis for the 

exemption and indicating that the exemption is reasonably achievable, subject to appraisal 

district review. Additionally, any Development with a proposed Payment in Lieu of Taxes 

(“PILOT”) agreement must provide evidence regarding the statutory basis for the PILOT and its 

terms. 

(e) Post Bond Closing Documentation Requirements.  

(1) Regardless of the issuer of the bonds, no later than sixty (60) calendar days following closing 

on the bonds, the Development Owner must submit:  

(A) a Management Plan and an Affirmative Marketing Plan created in compliance with the 

Department's Affirmative Marketing Rule in §10.617 of Subchapter F;  

(B) a training certificate from a Department approved "property owner and manager Fair 

Housing trainer" showing that the Development Owner and on-site or regional property manager 

has attended at least five (5) hours of Fair Housing training within the last year;  

(C) a training certificate from a Department approved "architect and engineer Fair Housing 

trainer" showing that the lead architect or engineer responsible for certifying compliance with the 

Department's accessibility and construction standards has attended at least five (5) hours of Fair 

Housing training within the last year;  

(D) evidence that the financing has closed, such as an executed settlement statement; and  

(E) a confirmation letter from the Compliance Division evidencing receipt of the Electronic 

Compliance Reporting Filing Agreement and the Owner's Designation of Administrator of 

Accounts forms pursuant to §10.607(a).  

(2) Certifications required under paragraph (1)(B) and (C) of this subsection must not be older 

than one year from the date of the submission deadline.  

(f) Carryover (Competitive HTC Only). All Developments which received a Commitment, and 

will not be placed in service and receive IRS Form(s) 8609 in the year the Commitment was 

issued, must submit the Carryover documentation, in the form prescribed by the Department in 



the Carryover Manual, no later than the Carryover Documentation Delivery Date as identified in 

§11.2 of this title (relating to Program Calendar for Competitive Housing Tax Credits) of the 

year in which the Commitment is issued pursuant to §42(h)(1)(C) of the Code.  

(1) Commitments for credits will be terminated if the Carryover documentation has not been 

received by this deadline, unless an extension has been approved. This termination is final and 

not appealable, and immediately upon issuance of notice of termination, staff is directed to award 

the credits to other qualified Applicants on the approved waiting list.  

(2) If the interim or permanent financing structure, syndication rate, amount of debt or 

syndication proceeds are finalized but different at the time of Carryover from what was proposed 

in the original Application, applicable documentation of such changes must be provided and the 

Development may be re-evaluated by the Department for a reduction of credit or change in 

conditions.  

(3) All Carryover Allocations will be contingent upon the Development Owner providing 

evidence that they have and will maintain Site Control through the 10 Percent Test or through the 

anticipated closing date, whichever is earlier. For purposes of this paragraph, any changes to the 

Development Site Acreage Control of the Development Site atbetween Application and  

Carryover must be identical to the Development Site that was submitted at the time of 

Application submission addressed by written explanation or, as appropriate, in accordance with 

§10.405or last approved by amendment as determined by the Department.  

(4) Confirmation of the right to transact business in Texas, as evidenced by the Franchise Tax 

Account Status (the equivalent of the prior Certificate of Account Status) from the Texas 

Comptroller of Public Accounts and a Certificate of Fact from the Office of the Secretary of 

State must be submitted with the Carryover Allocation.  

(g) 10 Percent Test (Competitive HTC Only). No later than July 1 of the year following the 

submission of the Carryover Allocation Agreement or as otherwise specified in the applicable 

year’s Qualified Allocation Plan, under §11.2, documentation must be submitted to the 

Department verifying that the Development Owner has expended more than 10 percent of the 

Development Owner's reasonably expected basis, pursuant to §42(h)(1)(E)(i) and (ii) of the Code 

(as amended by The Housing and Economic Recovery Act of 2008), and Treasury Regulations, 

§1.42-6. The Development Owner must submit, in the form prescribed by the Department, 

documentation evidencing paragraphs (1) - (6) of this subsection, along with all information 

outlined in the Post Award Activities Manual. Satisfaction of the 10 Percent Test will be 

contingent upon the submission of the items described in paragraphs (1) - (6) of this subsection 

as well as all other conditions placed upon the Application in the Commitment. Requests for 

extension will be reviewed on a case by case basis as addressed in §10.405(d) of this chapter and 

a point deduction evaluation will be completed in accordance with Texas Government Code 

§2306.6710(b)(2) and §11.9(f) of this title. Documentation to be submitted for the 10 Percent 

Test includes:  

(1) an Independent Accountant's Report and Taxpayer's Basis Schedule form. The report must be 

prepared on the accounting firm's letterhead and addressed to the Development Owner or an 



Affiliate of the Development Owner. The Independent Accountant's Report and Taxpayers Basis 

Schedule form must be signed by the Development Owner.  

(2) evidence that the Development Owner has purchased, transferred, leased, or otherwise has 

ownership of the Development Site. The Development Site must be identical to the Development 

Site that was submitted at the time of Application submission or last approved by amendment as 

determined by the Department. For purposes of this paragraph, any changes to the Development 

Site acreage between Application and 10 Percent Test must be addressed by written explanation 

or, as appropriate, in accordance with §10.405;  

(3) for New Construction, Reconstruction, and Adaptive Reuse Developments, a certification 

from a Third Party civil engineer or architect stating that all necessary utilities will be available 

at the Development Site and that there are no easements, licenses, royalties, or other conditions 

on or affecting the Development that would materially or adversely impact the ability to acquire, 

develop, and operate as set forth in the Application. Copies of supporting documents may be 

required by the Department;  

(4) for the Development Owner and on-site or regional property manager, a training certificate 

from a Department approved "property owner and manager Fair Housing trainer" showing that 

the Development Owner and on-site or regional property manager attended at least five (5) hours 

of Fair Housing training. For architects and engineers, a training certificate from a Department 

approved "architect and engineer Fair Housing trainer" showing that the lead architect or 

engineers responsible for certifying compliance with the Department's accessibility and 

construction standards has attended at least five (5) hours of Fair Housing training within the last 

year. Certifications required under this paragraph must not be older than one year from the date 

of the 10 Percent Test Documentation submission deadline; and  

(5) a Certification from the lender and syndicator identifying all known Guarantors. If identified 

Guarantors have changed from the Guarantors or Principals identified on the Org Charts 

submitted at the time of Application, a non-material amendment must be requested by the 

Applicant in accordance with §10.405 of this subchapter, and the new Guarantors and 

membersor Principals must be reviewed in accordance with Chapter 1, Subchapter C of this title 

(relating to Previous Participation Reviews).  

(6) a Development Owner's preliminary construction schedule or statement showing the 

prospective construction loan closing date, construction start and end dates, prospective placed in 

service date for each building, and planned first year of the credit period.  

(h) Construction Status Report. Within three (3) months of the 10 Percent Test submission and 

every quarter thereafter, all multifamily developments must submit a construction status report. 

The initial report shall consist of the items identified in paragraphs (1) - (4) of this subsection. 

All subsequent reports shall contain items identified in paragraphs (3) and (4) of this subsection 

and must include any changes or amendments to items in paragraphs (1) - (2) if applicable. 

Construction status reports shall be due by the tenth day of the month following each quarter's 

end (January, April, July, and October) and continue on a quarterly basis until the entire 

development is complete as evidenced by the final Application and Certificate for Payment (AIA 



Document G702 and G703) or equivalent form approved for submission by the construction 

lender and/or investor. The construction status report submission consists of:  

(1) the executed partnership agreement with the investor (identifying all Guarantors) or, for 

Developments receiving an award only from the Department's Direct Loan Programs, other 

documents setting forth the legal structure and ownership. If identified Guarantors or members 

with potential control have been added to the Guarantors and members identified on the Org 

Charts submittedPrincipals of a Guarantor entity were not already identified as a Principal of the 

Owner, Developer, or Guarantor at the time of Application, a non-material amendment must be 

requested in accordance with §10.405 of this subchapter and the new Guarantors and members 

all of its Principals, as applicable, must be reviewed in accordance with Chapter 1, Subchapter C 

of this title (relating to Previous Participation Reviews);  

(2) the executed construction contract and construction loan agreement. If the loan has not 

closed, the anticipated closing date must be provided and, upon closing, the agreement must be 

provided to the Department;  

(3) the most recent Application and Certificate for Payment (AIA Document G702 and G703) 

certified by the Architect of Record (or equivalent form approved for submission by the 

construction lender and/or investor); and  

(4) all Third Party construction inspection reports not previously submitted.  

(i) LURA Origination (Competitive HTC Only). The Development Owner must request a copy 

of the HTC LURA as directed in the Post Award Activities Manual. The Department will draft a 

LURA for the Development Owner that will impose the income and rent restrictions identified in 

the Development's final underwriting report and other representations made in the Application, 

including but not limited to specific commitments to provide tenant services, to lease to Persons 

with Disabilities, and/or to provide specific amenities. After origination, the Department 

executed LURA and all exhibits and addendums will be sent to the Development Owner to 

execute and record in the real property records for the county in which the Development is 

located. The original recorded LURA must be returned to the Department no later than the end of 

the first year of the Credit Period. In general, no Housing Tax Credits are allowed to be issued 

for a building unless there is a properly executed and recorded LURA in effect at the end of the 

first year of the Credit Period. Nothing in this section negates a Development Owner's 

responsibility for full compliance with §42(h)(6) of the Code. The Department will not issue IRS 

Form(s) 8609 until it receives the original, properly-recorded LURA, or has alternative 

arrangements which are acceptable to the Department and approved by the Executive Director. 

Electronically recorded LURAs provided to the Department will be acceptable in lieu of the 

original, recorded copy.  

(j) Cost Certification (Competitive and Non-Competitive HTC, and related activities Only). The 

Department conducts a feasibility analysis in accordance with §42(m)(2)(C)(i)(III) of the Code 

and Subchapter D of this chapter (relating to Underwriting and Loan Policy) to make a final 

determination on the allocation of Housing Tax Credits. The requirements for cost certification 

include those identified in paragraphs (1) - (3) of this subsection.  



(1) Development Owners must file cost certification documentation no later than January 15 

following the first year of the Credit Period, as defined in §42(f)(1) of the Code.  

(2) The Department will evaluate the cost certification documentation and notify the 

Development Owner of any additional required documentation needed to complete the review. 

The Department reserves the right to request additional documents or certifications as it deems 

necessary or useful in the determination of the Development's eligibility for a final Housing Tax 

Credit allocation amount. Any communication issued to the Development Owner pertaining to 

the cost certification documentation may also be sent to the syndicator.  

(3) IRS Form(s) 8609 will not be issued until the conditions as stated in subparagraphs (A) - (H) 

of this paragraph have been met. The Development Owner has:  

(A) provided evidence that all buildings in the Development have been placed in service by:  

(i) December 31 of the year the Commitment was issued;  

(ii) December 31 of the second year following the year the Carryover Allocation Agreement was 

executed; or  

(iii) the approved Placed in Service deadline;  

(B) provided a complete final cost certification package in the format prescribed by the 

Department. As used herein, a complete final cost certification package means a package that 

meets all of the Department's criteria with all required information and exhibits listed in clauses 

(i) - (xxxv) of this subparagraph, and pursuant to the Post Award Activities Manual. If any item 

on this list is determined to be unclear, deficient, or inconsistent with the cost certification 

review completed by the Department, a Request for Information (RFI) will be sent to the 

Development Owner. Failure to respond to the requested information within a thirty (30) day 

period from the date of request may result in the termination of the cost certification review and 

request for 8609s and require a new request be submitted with a Cost Certification Extension Fee 

as described in Subchapter G of this chapter (relating to Fee Schedule, Appeals and Other 

Provisions). Furthermore, cost certification reviews that remain open for an extended period of 

time (more than 365 days) may be reported to the EARAC during any related party previous 

participation review conducted by the Department.  

(i) Owner's Statement of Certification  

(ii) Owner Summary & Organization Charts for the Owner, Developer, and Guarantors  

(iii) Evidence of Qualified Nonprofit or CHDO Participation  

(iv) Evidence of Historically Underutilized Business (HUB) Participation  

(v) Development Team List  



(vi) Development Summary with Architect's Certification  

(vii) Development Change Documentation  

(viii) As Built Survey  

(ix) Closing Statement  

(x) Title Policy  

(xi) Title Policy Update  

(xii) Placement in Service  

(xiii) Evidence of Placement in Service  

(xiv) Architect's Certification of Completion Date and Date Ready for Occupancy  

(xv) Auditor's Certification of Acquisition/Rehabilitation Placement in Service Election  

(xvi) Independent Auditor's Report  

(xvii) Independent Auditor's Report of Bond Financing  

(xviii) Development Cost Schedule  

(xix) Contractor's Application for Final Payment (G702/G703)  

(xx) Additional Documentation of Offsite Costs  

(xxi) Rent Schedule  

(xxii) Utility Allowances  

(xxiii) Annual Operating Expenses  

(xxiv) 30 Year Rental Housing Operating Pro Forma  

(xxv) Current Operating Statement  

(xxvi) Current Rent Roll  

(xxvii) Summary of Sources and Uses of Funds  

(xxviii) Financing Narrative  



(xxix) Final Limited Partnership Agreement  

(xxx) All Loan Agreements and Promissory Notes (except for Agreements and Notes issued 

directly by the Department)  

(xxxi) Architect's Certification of Fair Housing Requirements  

(xxxii) Development Owner Assignment of Individual to Compliance Training  

(xxxiii) TDHCA Compliance Training Certificate  

(xxxiv) TDHCA Final Inspection Clearance Letter  

(xxxv) Other Documentation as Required  

(C) informed the Department of and received written approval for all amendments, extensions, 

and changes in ownership relating to the Development in accordance with §10.405 of this 

chapter (relating to Amendments and Extensions) and §10.406 of this chapter (relating to 

Ownership Transfers (§2306.6713));  

(D) paid all applicable Department fees, including any past due fees;  

(E) met all conditions noted in the Department underwriting report;  

(F) corrected all issues of noncompliance, including but not limited to noncompliance status with 

the LURA (or any other document containing an Extended Low-income Housing Commitment) 

or the program rules in effect for the subject Development, as described in this chapter. 

Developments in the Corrective Action Period and/or with any uncorrected issues of 

noncompliance, outside of the Corrective Action Period, will not be issued IRS Form(s) 8609s 

until all events of noncompliance are corrected or otherwise approved by the Executive Award 

Review and Advisory Committee;  

(G) completed an updated underwriting evaluation in accordance with Subchapter D of this 

chapter based on the most current information at the time of the review.  

§10.403.Direct Loans.  

(a) Loan Closing. The loan closing must occur no more than six months from the date of the 

Conditional Commitment or similar document is executed, which may be extended in 

accordance with the provisions in this subchapter. In preparation for closing any Direct Loan, the 

Development Owner must submit the items described in paragraphs (1) - (7) of this subsection:  

(1) documentation of the prior or reasonable assurance of a concurrent closing with any superior 

lien holders or any other sources of funds determined to be necessary for the long-term financial 

feasibility of the Development and all due diligence determined by the Department to be prudent 

and necessary to meet the Department's rules and to secure the interests of the Department. 



Where the Department will have a first lien position and the Applicant provides documentation 

that closing on other sources is reasonably expected to occur within three (3) months, the 

Executive Director or authorized designee may approve a closing to move forward without the 

closing on other sources. The Executive Director as the authorized designee of the Department 

must require a personal guarantee, in form and substance acceptable to the Department, from a 

Principal of the Development Owner for the interim period;  

(2) when Department funds have a first lien position, assurance of completion of the 

Development in the form of payment and performance bonds in the full amount of the 

construction contract will be required or equivalent guarantee in the sole determination of the 

Department. Such assurance of completion will run to the Department as obligee. Development 

Owners also utilizing the USDA §515 program are exempt from this requirement but must meet 

the alternative requirements set forth by USDA;  

(3) Owner/General Contractor agreement and Owner/ Architect agreement;  

(4) survey of the Property that includes a certification to the Department, Development Owner, 

Title Company, and other lenders;  

(5) if layered with Housing Tax Credits, a fully executed limited partnership agreement between 

the General Partner and the tax credit investor entity (may be provided concurrent with closing);  

(6) a revised development cost schedule, sources and uses, operating proforma, planned cost 

categories for the use of Direct Loan funds, updated written financial commitments/term sheets 

and any additional budget schedules that have changed since the time of application. If the 

budget or sources of funds reflect material changes from what was approved by the Board that 

may affect the financial feasibility of the Development, the Department may request additional 

documentation to ensure that the Development continues to meet the requirements of Subchapter 

D of this chapter (relating to Underwriting and Loan Policy) and will be required to be approved 

by the Executive Director or the Board;  

(7) if required for the Direct Loan, prior to closing, the Development Owner must have received 

verification of:  

(A) environmental clearance;  

(B) verification of HUD Site and Neighborhood clearance;  

(C) documentation necessary to show compliance with the Uniform Relocation Assistance and 

Property Act and any other relocation requirements that may apply; and  

(D) any other documentation that is necessary or prudent to meet program requirements or state 

or federal law in the sole determination of the Department.  

(b) Loan Documents. The Development Owner is required to execute all loan closing documents 

required by and in form and substance acceptable to the Legal Division including but not limited 



to a promissory note, deed of trust, construction loan agreement (if the proceeds of the loan are 

to be used for construction), LURA, HOME contract, Architect and/or licensed engineer 

certification of understanding to complete environmental mitigation if such mitigation is 

identified in HUD's environmental clearance and by the Real Estate Analysis Division (REA) 

and assignment and security instruments whereby the Developer, the Development Owner, 

and/or any Affiliates (if applicable) grants the Department their respective right, title, and 

interest in and to other collateral, including without limitation the Owner/Architect agreement 

and the Owner/General Contractor agreement, to secure the payment and performance of the 

Development Owner's obligations under the loan documents. Repayment provisions will require 

repayment on a per unit basis for units that have not been rented to eligible households within 

eighteen (18) months of project completion; termination and repayment of the HOME award in 

full will be required for any development that is not completed within four (4) years of the date 

of funding commitment.  

(c) Disbursement of Funds (including developer fees). The Development Owner must comply 

with the requirements in paragraphs (1) - (9) of this subsection for a request for disbursement of 

funds to reimburse eligible costs incurred. Submission of documentation related to the 

Development Owner's compliance with these requirements may be required with a request for 

disbursement:  

(1) except for disbursement requests made for acquisition and closing costs or requests made for 

soft costs only, a down-date endorsement to the title policy not older than the Architect's 

certification date on AIA form G702 or sixty (60) calendar days, whichever is later. For release 

of retainage the down-date endorsement must be dated at least thirty (30) calendar days after the 

date of the construction completion as certified on the Certificate of Substantial Completion 

(AIA Form G704);  

(2) for hard construction costs, documentation of the total construction costs incurred and costs 

incurred since the last disbursement of funds must be submitted. Such documentation must be 

signed by the General Contractor and certified by the Development architect and is generally in 

the form of an AIA Form G702 or G703;  

(3) the Department will require that at least 50 percent of the funds be withheld from the initial 

disbursement to allow for periodic disbursements, or such lesser amount provided it meets all 

federal requirements. For HOME Direct Loans: The initial draw request for the development 

must be entered no later than ten business days prior to the one year anniversary of the 

commitment date (as defined in 24 CFR Part 92) or funds may be cancelled in HUD's IDIS 

system;  

(4) if applicable, up to 75 percent of Direct Loan funds may be drawn before providing evidence 

of Match. Thereafter, each Development Owner must provide evidence of Match in the form of a 

formal contract or commitment with the vendor clearly delineating the donated portion of the 

contract price, invoices showing the forgiven amount, or other equally verifiable third party 

documentation prior to release of the final 25 percent of funds. If funds are requested on the day 

of closing, an executed formal contract specifying the terms of the Match must be provided;  



(5) Developer fee disbursement shall be conditioned upon:  

(A) for Developments in which the loan is secured by a first lien deed of trust against the 

Property, 75 percent shall be disbursed in accordance with percent of construction completed 

(i.e. 75 percent of the total allowable fee will be multiplied by the percent completion) as 

documented by the construction contract and as may be verified by an inspection by the 

Department. The remaining 25 percent shall be disbursed at the time of release of retainage; or  

(B) for Developments in which the loan is not secured by a first lien deed of trust or the 

Development is also utilizing Housing Tax Credits, developer fees will not be reimbursed by the 

Department unless the other lenders and syndicator confirm in writing that they do not have an 

existing or planned agreement to govern the disbursement of developer fees and expect that 

Department funds shall be used to fund developer fees. Provided this requirement is met, 

developer fees shall be reimbursed in the same manner as described in subparagraph (A) of this 

paragraph; and  

(C) the Department may reasonably withhold any disbursement of developer fees if it is 

determines that the Development is not progressing as necessary to meet the benchmarks for the 

timely completion of construction of the Development that is set forth in the loan documents, or 

that cost overruns have put the Development Owner's ability to repay its Direct Loan or complete 

the construction of the Development Owner's ability to repay its Direct Loan or complete the 

construction of the Development in accordance with the terms of the loan documents and within 

budget at risk. Once a reasonable alternative that is deemed acceptable by the Department has 

been provided, disbursement of the remaining fee may occur;  

(6) expenditures must be allowable and reasonable in accordance with federal, state, and local 

rules and regulations. The Department shall determine the reasonableness of each expenditure 

requested. The Department may request the Development Owner make modifications to the 

disbursement request and is authorized to modify the disbursement procedures set forth herein 

and to establish such additional requirements for payment of Department funds to Development 

Owner as may be necessary or advisable for compliance with all program requirements. For 

HOME Direct Loans: Pre-award costs for predevelopment activities, as specified in the loan 

documents, are allowable only if they were incurred less than 24 months prior to the commitment 

date (as defined in 24 CFR Part 92) and were associated with the Application Round in which 

the project was awarded;  

(7) table funding requests will not be considered unless:  

(A) a "Commitment to a specific local project" as defined in 24 CFR Part 92 has been made, if 

applicable; and  

(B) ten (10) days prior to anticipated closing, all table funding draw documentation has been 

completed and submitted to the Department;  

(8) each Development Owner must request a progress inspection from Department staff once the 

property passes 25 percent construction completion based on the AIA G702-703. Up to 50 



percent of the HOME award will be released prior to receipt of documentation that the progress 

inspection has occurred;  

(9) Following fifty percent construction completion, the remaining HOME funds will be released 

in accordance with the percentage of construction completion, not to exceed ninety percent of 

award, at which point funds will be held as retainage until the final draw request. Retainage will 

be held until all of the items described in subparagraphs (A) - (G) of this paragraph are received:  

(A) Certificate of Substantial Completion (AIA Form G704);  

(B) A down date endorsement dated at least 30 calendar days after the date of completion as 

certified on the Certificate of Substantial Completion (AIA Form G704);  

(C) For developments not layered with Housing Tax Credits, a Closed Final Development 

Inspection Letter from the Department;  

(D) For developments subject to the Davis-Bacon Act, evidence from the Senior Labor Standards 

Specialist that the final wage compliance report was received and approved;  

(E) Receipt of Certificates of Occupancy for New Construction or a Certificate of Substantial 

Completion (AIA Form G704); from the Development Architect for Rehabilitation;  

(F) Development completion reports which may include documentation of full compliance with 

the Uniform Relocation Act, Davis-Bacon Act, and Section 3 of the Housing and Urban 

Development Act of 1968, as applicable to the Development, and any other applicable 

requirement; and  

(G) If applicable to the Development, certification from Architect or a licensed engineer that all 

HUD and REA environmental mitigation conditions have been met.  

§10.404.Reserve Accounts.  

(a) Replacement Reserve Account (§2306.186). The Department will require Development 

Owners to provide regular maintenance to keep housing sanitary, safe and decent by establishing 

and maintaining a reserve for replacement account for the Development in accordance with 

Texas Government Code, §2306.186. The reserve account must be established, in accordance 

with paragraphs (3), (4), (5), and (6) of this subsection, and maintained through annual or more 

frequent regularly scheduled deposit, for each Unit in a Development of 25 or more rental units 

regardless of the amount of rent charged for the Unit. If the Department is processing a request 

for loan modification or other request under this subchapter, and the Development does not have 

an existing replacement reserve account, or sufficient funds in the reserve to meet future capital 

expenditure needs of the Development as determined by a history of uncorrected UPCS 

violations, ongoing issues related to keeping housing sanitary, safe, and decent, an account 

balance below the annual reserve deposit amount as specified in this section, or as indicated by 

the number or cost of repairs included in a PCA, the Development Owner will be required to 

establish and maintain a replacement reserve account or review whether the amount of regular 



deposits to the replacement reserve account can be increased, regardless of the number of units at 

the Development. The Department shall, through cooperation of its divisions responsible for 

asset management and compliance, ensure compliance with this section. The duties of the 

Development Owner under this section cease on the date of a change in ownership of the 

Development; however, the subsequent Development Owner of the Development is subject to 

the requirements of this section and any additional or revised requirements the Department may 

impose after reviewing a Development's compliance history, a PCA submitted by the Owner, or 

the amount of reserves that will be transferred at the time of any property sale.  

(1) The LURA requires the Development Owner to begin making annual deposits to the 

replacement reserve account on the later of the:  

(A) date that occupancy of the Development stabilizes as defined by the First Lien Lender or, in 

the absence of a First Lien Lender other than the Department, the date the Property is at least 90 

percent occupied; or  

(B) the date when the permanent loan is executed and funded.  

(2) The Development Owner shall continue making deposits into the replacement reserve 

account until the earliest of the:  

(A) date on which the owner suffers a total casualty loss with respect to the Development or the 

date on which the Development becomes functionally obsolete, if the Development cannot be or 

is not restored;  

(B) date on which the Development is demolished;  

(C) date on which the Development ceases to be used as a multifamily rental property; or  

(D) end of the Affordability Period specified by the LURA, or if an Affordability Period is not 

specified and the Department is the First Lien Lender, then when the Department's loan has been 

fully repaid or as otherwise agreed by the Owner and Department.  

(3) If the Department is the First Lien Lender with respect to the Development or if the 

establishment of a Reserve Account for repairs has not been required by the First Lien Lender or 

Bank Trustee, each Development Owner receiving Department assistance for multifamily rental 

housing shall deposit annually into a separate, Development-specific Reserve Account through 

the date described in paragraph (2) of this subsection:  

(A) For New Construction Developments, not less than $250 per Unit. Withdrawals from such 

account will be restricted for up to five years following the date of award except in cases in 

which written approval from the Department is obtained relating to casualty loss, natural 

disaster, reasonable accommodations (but not for the construction standards required by the 

NOFA or program regulations), or demonstrated financial hardship; or  



(B) For Adaptive Reuse, Rehabilitation and Reconstruction Developments, the greater of the 

amount per Unit per year either established by the information presented in a Property Condition 

Assessment in conformance with Subchapter D of this chapter (relating to Underwriting and 

Loan Policy) or $300 per Unit per year.  

(4) For all Developments, a Property Condition Assessment ("PCA") must be conducted at 

intervals that are consistent with requirements of the First Lien Lender, other than the 

Department. If the Department is the First Lien Lender, or the First Lien Lender does not require 

a Third Party PCA, a PCA must be conducted at least once during each five (5) year period 

beginning with the eleventh (11th) year after the awarding of any financial assistance from the 

Department. PCAs conducted by the Owner at any time or for any reason other than as required 

by the Department in the year beginning with the eleventh (11th) year of award must be 

submitted to the Department for review within 30 days of receipt by the Owner.  

(5) Where there is a First Lien Lender other than the Department or a Bank Trustee as a result of 

a bond trust indenture or tax credit syndication, the Development Owner shall comply with the 

lesser of the replacement reserve requirements of the First Lien Lender or the requirements in 

paragraph (3) of this subsection. In addition, the Department should be listed as a party to receive 

notice under any replacement reserve agreement entered into by the Development Owner. The 

Development Owner shall submit on an annual basis, within the Department's required 

Development Owner's Financial Certification packet, requested information regarding:  

(A) the reserve for replacement requirements under the first lien loan agreement (if applicable) 

referencing where those requirements are contained within the loan documents;  

(B) compliance with the first lien lender requirements outlined in subparagraph (A) of this 

paragraph;  

(C) if the Owner is not in compliance with the lender requirements, the Development Owner's 

plan of action to bring the Development in compliance with all established reserve for 

replacement requirements; and  

(D) whether a PCA has been ordered and the Owner's plans for any subsequent capital 

expenditures, renovations, repairs, or improvements.  

(6) Where there is no First Lien Lender but the allocation of funds by the Department and Texas 

Government Code, §2306.186 requires that the Department oversee a Reserve Account, the 

Development Owner shall provide at their sole expense an escrow agent acceptable to the 

Department to act as Bank Trustee as necessary under this section. The Department shall retain 

the right to replace the escrow agent with another Bank Trustee or act as escrow agent at a cost 

plus fee payable by the Development Owner due to breach of the escrow agent's responsibilities 

or otherwise with thirty (30) days prior notice of all parties to the escrow agreement.  

(7) Penalties and Non-Compliance. If the Development Owner fails to comply with the 

replacement reserve account requirements stated herein, and request for extension or waiver of 

these requirements is not approved by the Department, then a penalty of up to $200 per dwelling 



Unit in the Development and/or characterization of the Development as being in default with this 

requirement, may be imposed:  

(A) a Reserve Account, as described in this section, has not been established for the 

Development;  

(B) the Department is not a party to the escrow agreement for the Reserve Account, if required;  

(C) money in the Reserve Account:  

(i) is used for expenses other than necessary repairs, including property taxes or insurance; or  

(ii) falls below mandatory annual, monthly, or Department approved deposit levels;  

(D) Development Owner fails to make any required deposits;  

(E) Development Owner fails to obtain a Third-Party Property Condition Assessment as required 

under this section or submit a copy of a PCA to the Department within 30 days of receipt; or  

(F) Development Owner fails to make necessary repairs in accordance with the Third Party 

Property Condition Assessment or §10.621 of this chapter (relating to Property Condition 

Standards).  

(8) Department-Initiated Repairs. The Department or its agent may make repairs to the 

Development within 30 days of written notice from the Department if the Development Owner 

fails to complete necessary repairs indicated in the submitted Property Condition Assessment or 

identified by Department physical inspection. Repairs may be deemed necessary if the 

Development Owner fails to comply with federal, state, and/or local health, safety, or building 

code requirements. Payment for necessary repairs must be made directly by the Development 

Owner or through a replacement Reserve Account established for the Development under this 

section. The Department or its agent will be allowed to produce a Request for Bids to hire a 

contractor to complete and oversee necessary repairs. On a case-by-case basis, the Department 

may determine that the money in the Reserve Account may be used for expenses other than 

necessary repairs, including property taxes or insurance, if:  

(A) Development income before payment of return to Development Owner or deferred developer 

fee is insufficient to meet operating expense and debt service requirements; or  

(B) Development income after payment of operating expenses, but before payment of return to 

Development Owner or deferred developer fee is insufficient to fund the mandatory deposit 

levels;  

(C) In the event of (A) or (B) above, funds withdrawn must be replaced from Cash Flow after 

payment of Operating Expenses but before return to Development Owner or deferred developer 

fee until the mandatory deposit level is replenished. The Department reserves the right to re-

evaluate payments to the reserve, increase such payments or require a lump sum deposit to the 



reserve, or require the Owner to enter into a separate Reserve Agreement if necessary to protect 

the long term feasibility of the Development.  

(9) Exceptions to Replacement Reserve Account. This section does not apply to a Development 

for which the Development Owner is required to maintain a Reserve Account under any other 

provision of federal or state law.  

(10) In the event of paragraph (7) or (8) of this subsection, the Department reserves the right to 

require by separate Reserve Agreement a revised annual deposit amount and/or require 

Department concurrence for withdrawals from the Reserve Account to bring the Development 

back into compliance. Establishment of a new Bank Trustee or transfer of reserve funds to a new, 

separate and distinct account may be required if necessary to meet the requirements of such 

Agreement. The Agreement will be executed by the Department, Development Owner, and 

financial institution representative.  

(b) Lease-up Reserve Account. A lease-up reserve funds start-up expenses in excess of the 

revenue produced by the Development prior to stabilization. The Department will consider a 

reasonable lease-up reserve account based on the documented requirements from a third-party 

lender, third-party syndicator, or the Department. During the underwriting at the point of the 

Cost Certification review, the lease-up reserve may be counted as a use of funds only to the 

extent that it represents operating shortfalls net of escrows for property taxes and property 

insurance. Funds from the lease-up reserve used to satisfy the funding requirements for other 

reserve accounts may not be included as a use of funds for the lease-up reserve. Funds from the 

lease-up reserve distributed or distributable as cash flow to the Development Owner will be 

considered and restricted as developer fee.  

(c) Operating Reserve Account. At various stages during the application, award process, and 

during the operating life of a Development, the Department will conduct a financial analysis of 

the Development's total development costs and operating budgets, including the estimated 

operating reserve account deposit required. For example, this analysis typically occurs at 

application and cost certification review. The Department will consider a reasonable operating 

reserve account deposit in this analysis based on the needs of the Development and requirements 

of third-party lenders or investors. The amount used in the analysis will be the amount described 

in the project cost schedule or balance sheet, if it is within the range of two (2) to six (6) months 

of stabilized operating expenses plus debt service. The Department may consider a greater 

amount proposed or required by the Department, any superior lien lender, or syndicator, if the 

detail for such greater amount is reasonable and well documented. Reasonable operating reserves 

in this chapter do not include capitalized asset management fees, guaranty reserves, or other 

similar costs. In no instance will operating reserves exceed twelve (12) months of stabilized 

operating expenses plus debt service (exclusive of transferred replacement reserves for USDA or 

HUD financed rehabilitation transactions). Operating reserves are generally for the term of the 

permanent loan. In no instance will operating reserves released within five (5) years be included 

as a cost.  

(d) Special Reserve Account. If the funding program requires or allows for the establishment and 

maintenance of a Special Reserve Account for the purpose of assisting residents at the 



Development with expenses associated with their tenancy, this will be established in accordance 

with a written agreement with the Development Owner.  

(1) The Special Reserve Account is funded through a one-time payment or annually through an 

agreed upon percentage of net cash flow generated by the Development, excess development 

funds at completion as determined by the Department, or as otherwise set forth in the written 

agreement. For the purpose of this account, net cash flow is defined as funds available from 

operations after all expenses and debt service required to be paid have been considered. This 

does not include a deduction for depreciation and amortization expense, deferred developer fee 

payment, or other payments made to related parties, except as allowed by the Department for 

property management. Proceeds from any refinancing or other fund raising from the 

Development will be considered net cash flow for purposes of funding the Special Reserve 

Account. The account will be structured to require Department concurrence for withdrawals.  

(2) All disbursements from the account must be approved by the Department.  

(3) The Development Owner will be responsible for setting up a separate and distinct account 

with a financial institution acceptable to the Department. A Special Reserve Account Agreement 

will be drafted by the Department and executed by the Department, Development Owner and 

financial institution representative.  

(4) Use of the funds in the Special Reserve Account is determined by a plan that is pre-approved 

by the Department. The Owner must create, update and maintain a plan for the disbursement of 

funds from the Special Reserve Account. The plan should be established at the time the account 

is created and updated and submitted for approval by the Department as needed. The plan should 

consider the needs of the tenants of the property and the existing and anticipated fund account 

balances such that all of the fund uses provide benefit to tenants. Disbursements from the fund 

will only be approved by the Department if they are in accordance with the current approved 

plan.  

(e) Other Reserve Accounts. Additional reserve accounts may be recognized by the Department 

as necessary and required by the Department, superior lien lender or syndicator.  

§10.405.Amendments and Extensions.  

(a) Amendments to Housing Tax Credit (HTC) Application or Award Prior to Land Use 

Restriction Agreement (LURA) recording or amendments that do not result in a change to the 

LURA. (§2306.6712) Once a Development receives a Commitment or Determination Notice, the 

Department expects the Development Owner to construct or rehabilitate, operate, and own the 

Development consistent with the representations in the Application. The Department must 

receive notification of any amendments to the Application. Regardless of development stage, the 

Board shall re-evaluate a Development that undergoes a substantial material change, as identified 

in paragraph (4) of this subsection at any time after the initial Board approval of the 

Development. (§2306.6731(b)) The Board may deny an amendment request and subsequently 

may revoke any Commitment or Determination Notice issued for a Development or Competitive 

HTC Application, and may reallocate the credits to other Applicants on the waiting list.  



(1) Requesting an amendment. If a proposed modification would alter a Development approved 

for an allocation of Housing Tax Credits by changing any item that received points, by 

significantly affecting the most recent underwriting analysis, or by materially altering the 

Development as further described in this subsection, tThe Department shall require the Applicant 

to file a formal, written request for an amendment to the Application. Such request must include 

a detailed explanation of the amendment request and other information as determined to be 

necessary by the Department, and the applicable fee as identified in §10.901(13) of this chapter 

(relating to Fee Schedule) in order to be received and processed by the Department. Department 

staff will evaluate the amendment request to determine if the change would affect an allocation 

of Housing Tax Credits by changing any item that received points, by significantly affecting the 

most recent underwriting analysis, or by materially altering the Development as further described 

in this subsection. 

(2) Nonmaterial amendments. Department staff will evaluate the amendment request. The 

Executive Director may administratively approve all non-material amendments, including those 

involving changes to the Developer, Guarantor or Person used to meet the experience 

requirement in §10.204(6) of this chapter (relating to Required Documentation for Application 

Submission). Changes in Developers or Guarantors will be subject to Previous Participation 

requirements as further described in §10.204(13). Amendments considered material pursuant to 

paragraph (4) of this subsection must be approved by the Board. Amendment requests which 

require Board approval must be received by the Department at least forty-five (45) calendar days 

prior to the Board meeting in which the amendment is anticipated to be considered. Before the 

fifteenth (15th) day preceding the date of Board action on the amendment, notice of an 

amendment and the recommendation of the Executive Director and Department staff regarding 

the amendment will be posted to the Department's website and the Applicant will be notified of 

the posting. (§2306.6717(a)(4))  

(3) Material amendments. Amendments considered material pursuant to paragraph (3) of this 

subsection must be approved by the Board.  Amendment requests which require Board approval 

must be received by the Department at least forty-five (45) calendar days prior to the Board 

meeting in which the amendment is anticipated to be considered.  Before the fifteenth (15
th

) day 

preceding the date of Board action on the amendment, notice of an amendment and the 

recommendation of the Executive Director and Department staff regarding the amendment will 

be posted to the Department’s website and the Applicant will be notified of the posting. 

(§2306.6717(a)(4)). Material Amendment requests may be denied if the Board determines that 

the modification proposed in the amendment would materially alter the Development in a 

negative manner or would have adversely affected the selection of the Application in the 

Application Round. Material alteration of a Development includes, but is not limited to:  

 (A) would materially alter the Development in a negative manner; or  

(B) would have adversely affected the selection of the Application in the Application Round.  

(4) Material alteration of a Development includes, but is not limited to:  

(A) a significant modification of the site plan;  



(B) a modification of the number of units or bedroom mix of units;  

(C) a substantive modification of the scope of tenant services;  

(D) a reduction of 3 percent or more in the square footage of the units or common areas;  

(E) a significant modification of the architectural design of the Development;  

(F) a modification of the residential density of at least 5 percent;  

(G) exclusion of any requirements as identified in Subchapter B of this chapter (relating to Site 

and Development Requirements and Restrictions) and Subchapter C of this chapter (relating to 

Application Submission Requirements, Ineligibility Criteria, Board Decisions and Waiver of 

Rules or Pre-Clearance for Applications);  

(H) Significant increases in development costs or changes in financing that may -affect the 

financial feasibility of the DevelopmentDepartment’s direct loan financing structure  or result in 

reductions of credit or changes in conditions such that a full re-evaluation and analysis by staff 

assigned to underwrite applications is requiredand where either of such changes are not agreed to 

by the Applicant or Development Owner; or  

(I) any other modification considered significant by the Board.  

(54) Amendment requests will be denied if the Department finds that the request would have 

changed the scoring of an Application in the competitive process such that the Application would 

not have received a funding award or if the need for the proposed modification was reasonably 

foreseeable or preventable by the Applicant at the time the Application was submitted, unless 

good cause is found for the approval of the amendment.In evaluating the amendment under this 

subsection, Department Staff shall consider whether changes to the selection or threshold criteria 

would have resulted in an equivalent or higher score and if the need for the proposed 

modification was reasonably foreseeable by the Applicant at the time the Application was 

submitted or preventable by the Applicant. Amendment requests will be denied if the score 

would have changed the allocation decision or if the circumstances were reasonably foreseeable 

and preventable unless good cause is found for the approval of the amendment.  

(65) This section shall be administered in a manner that is consistent with §42 of the Code. If a 

Development has any uncorrected issues of noncompliance outside of the Corrective Action 

Period (other than the provision being amended) or otherwise owes fees to the Department, such 

non-compliance or outstanding payment must be resolved to the satisfaction of the Department 

prior to approving an amendment request unless otherwise approved by the Executive Award 

Review and Advisory Committee. 

(76) In the event that an Applicant or Developer seeks to be released from the commitment to 

serve the income level of tenants identified in the Application and Credit Underwriting Analysis 

Report at the time of award and as approved by the Board, the procedure described in 



subparagraphs (A) and (B) of this paragraph will apply to the extent such request is not 

prohibited based on statutory and/or regulatory provisions:  

(A) for amendments that involve a reduction in the total number of Low-Income Units, or a 

reduction in the number of Low-Income Units at any rent or income level, as approved by the 

Board, evidence must be presented to the Department to support the amendment. In addition, the 

lender and syndicator must submit written confirmation that the Development is infeasible 

without the adjustment in Units. The Board may or may not approve the amendment request; 

however, any affirmative recommendation to the Board is contingent upon concurrence from 

Department staff that the Unit adjustment is necessary for the continued financial feasibility of 

the Development; and  

(B) if it is determined by the Department that the loss of low-income targeting points would have 

resulted in the Application not receiving an award in the year of allocation, and the amendment 

is approved by the Board, the approved amendment will carry a penalty that prohibits the 

Applicant and all Persons or entities with any ownership interest in the Application (excluding 

any tax credit purchaser/syndicator), from participation in the Housing Tax Credit Program (for 

both the Competitive Housing Tax Credit Developments and Tax-Exempt Bond Developments) 

for twenty-four (24) months from the time that the amendment is approved.  

(b) Amendments to the LURA. Department approval shall be required for any amendment to a 

LURA in accordance with this section.  An amendment request shall be submitted in writing, 

containing a detailed explanation of the request, the reason the change is necessary, the good 

cause for the change, financial information if the change will result in any financial impact on 

the development, information related to whether the necessity of the amendment was reasonably 

foreseeable at the time of application, and other information as determined to be necessary by the 

Department, along with any applicable fee as identified in §10.901 of this chapter (relating to 

Fee Schedule).  The Department may order a Market Study or appraisal to evaluate the request 

which shall be at the expense of the Development Owner and the Development Owner will remit 

funds necessary for such report prior to the Department commissioning such report.  LURAs will 

only be amended if non-compliance or outstanding payment is resolved to the satisfaction of the 

Department as provided in subsection (5) of this section.  The Department will not approve 

changes that would violate state or federal laws including the requirements of §42 of the Code, 

24 CFR Part 92 (HOME Final Rule), Chapter 11 of this title (relating to Housing Tax Credit 

Program Qualified Allocation Plan), Texas Government Code, Chapter 2306, the Fair Housing 

Act, and, for Tax Exempt Bond Developments, compliance with their trust indenture and 

corresponding bond issuance documents.  An amendment to the LURA is not considered 

material if the change is the result of a Department work out arrangement as recommended by 

the Department’s Asset Management Division.  Prior to staff taking a recommendation to the 

Board for consideration, the procedures described in paragraph (3) of this subsection must be 

followed. Department staff will evaluate the amendment request and provide the Development 

Owner an amended LURA for execution and recordation in the county where the Development is 

located. LURAs will not be amended if the subject Development has any uncorrected issues of 

noncompliance outside of the Corrective Action Period (other than the provision being amended) 

unless otherwise approved by the Executive Award Review and Advisory Committee. LURAs 

will not be amended if the Development Owner owes fees to the Department. The Executive 



Director or designee may administratively approve all non-material LURA amendments. Board 

approval is required if a Development Owner requests a reduction in the number of Low-Income 

Units, a change in the income or rent restrictions, a change in the Target Population, a 

substantive modification in the scope of tenant services, the removal of material participation by 

a HUB or Nonprofit Organization as further described in §10.406 of this subchapter, a change in 

the Right of First Refusal period as described in amended §2306.6725 of the Texas Government 

Code, or any amendment deemed material by the Executive Director. The Department will not 

approve changes that would violate state or federal laws including the requirements of §42 of the 

Code, 24 CFR Part 92 (HOME Final Rule), Chapter 11 of this title (relating to Housing Tax 

Credit Program Qualified Allocation Plan), Texas Government Code, Chapter 2306, the Fair 

Housing Act, and, for Tax Exempt Bond Developments, compliance with their trust indenture 

and corresponding bond issuance documents. An amendment to the LURA is not considered 

material if the change is the result of a Department work out arrangement as recommended by 

the Department's Asset Management Division. Prior to staff taking a recommendation to the 

Board for consideration, the procedures described in paragraphs (1) - (5) of this subsection must 

be followed:  

(1) Non-Material Amendments.  The Executive Director or designee may administratively 

approve all amendments not defined as Material Amendments pursuant to paragraph (2) below.  

An amendment to the LURA is not considered material if the change is the result of a 

Department work out arrangement as recommended by the Department’s Asset Management 

Division. 

(2) Material Amendments. The Board must consider and approve the following material 

amendments: 

(i) reductions to the number of Low-Income Units; 

(ii) changes to the income or rent restrictions; 

(iii) changes to the Target Population; 

(iv) substantive modifications in the scope of tenant services 

(v) the removal of material participation by a HUB or Nonprofit Organization as further described in 

§10.406 of this subchapter; 

(vi) a change in the Right of First Refusal period as described in amended §2306.6725 of the Texas 

Government Code; 

(vii) any amendment deemed material by the Executive Director. 

(3) Other Material Amendment Requirements.  Prior to staff taking a recommendation to the 

Board for consideration, the following must take place: 

(i) the Development Owner must hold a public hearing at least seven (7) business days prior to 

the Board meeting where the Board will consider their request.  The Notice of the hearing and 

requested change must be provided to each tenant of the Development, the current lender and/or 

investors, the State Senator and Representative for the district containing the Development, and 

the chief elected official for the municipality, if located in a municipality, or the county 

commissioners, if located outside of a municipality; and 



(ii) ten (10) business days before the public hearing the Development Owner must submit a draft 

notice of the hearing for approval by the Department.  The Department will create and provide 

upon request a sample notice and approve or amend the notice within three (3) business days of 

receipt. 

(4) Approval.  Once the LURA Amendment has been approved administratively or by the Board, 

as applicable, Department staff will provide the Development Owner with a LURA amendment 

for execution and recordation in the county were the Development is located.” 

 the Development Owner must submit a written request accompanied by an amendment fee 

(except for awards that are funded only through one of the Department's Direct Loan programs, 

which do not require a fee) as identified in §10.901 of this chapter, specifying the requested 

change, the reason the change is necessary, the good cause for the change and if the necessity for 

the amendment was reasonably foreseeable at the time of Application;  

(2) the Development Owner must supply financial information for the Department to evaluate 

the financial impact of the change;  

(3) the Department may order a Market Study or appraisal to evaluate the request which shall be 

at the expense of the Development Owner and the Development Owner will remit funds 

necessary for such report prior to the Department commissioning such report;  

(4) the Development Owner must hold a public hearing at least seven (7) business days prior to 

the Board meeting where the Board will consider their request. The notice of the hearing and 

requested change must be provided to each tenant of the Development, the current lender and/or 

investors, the State Senator and Representative for the district containing the Development, and 

the chief elected official for the municipality, if located in a municipality, or the county 

commissioners, if located outside of a municipality; and  

(5) ten (10) business days before the public hearing, the Development Owner must submit a draft 

notice of the hearing for approval by the Department. The Department will create and provide 

upon request a sample notice and approve or amend the notice within three (3) business days of 

receipt.  

(c) Amendments to Direct Loan Terms. The Executive Director or authorized designee may 

approve amendments to loan terms prior to closing as described in paragraphs (1) - (6) of this 

subsection. Board approval is necessary for any other changes prior to closing.  

(1) extensions of up to 15 months to the loan closing date specified in §10.403(a) of this chapter 

(relating to Direct Loans). An Applicant must document good cause, which may include 

constraints in arranging a multiple-source closing;  

(2) changes to the loan maturity date to accommodate the requirements of other lenders or to 

maintain parity of term;  



(3) extensions of up to 12 months for the construction completion or loan conversion date based 

on documentation that the extension is necessary to complete construction and that there is good 

cause for the extension. Such a request will generally not be approved prior to initial loan 

closing;  

(4) changes to the loan amortization or interest rate that cause the annual repayment amount to 

decrease less than 20 percent or any changes to the amortization or interest rate that increases the 

annual repayment amount;  

(5) decreases in the Direct Loan amount, provided the decrease does not jeopardize the financial 

viability of the Development. Increases will generally not be approved unless the Applicant 

competes for the additional funding under an open NOFA; and  

(6) changes to other loan terms or requirements as necessary to facilitate the loan closing without 

exposing the Department to undue financial risk.  

(7) An Applicant may request a change to the terms of a loan. Requests for changes to the loan 

post closing will be processed as loan modifications and may require additional approval by the 

Department's Asset Management Division. Post closing loan modifications requiring changes in 

the Department's loan terms, lien priority, or amounts (other than in the event of a payoff) will 

generally only be considered as part of a Department or Asset Management Division work out 

arrangement or other condition intended to mitigate financial risk and will not require additional 

Executive Director or Board approval except where the post closing change could have been 

anticipated prior to closing as determined by staff.  

(d) HTC Extensions. Extensions must be requested if the original deadline associated with 

Carryover, the 10 Percent Test (including submission and expenditure deadlines), or cost 

certification requirements will not be met. Extension requests submitted at least thirty (30) 

calendar days in advance of the applicable deadline will not be required to submit an extension 

fee as described in §10.901 of this chapter. Any extension request submitted fewer than thirty 

(30) days in advance of the applicable deadline or after the applicable deadline will not be 

processed unless accompanied by the applicable fee. Extension requests will be approved by the 

Executive Director or Designee, unless, at staff's discretion it warrants Board approval due to 

extenuating circumstances stated in the request. The extension request must specify a requested 

extension date and the reason why such an extension is required. If the Development Owner is 

requesting an extension to the Carryover submission or 10 percent Test deadline(s), a point 

deduction evaluation will be completed in accordance with Texas Government Code, 

§2306.6710(b)(2), and §11.9(f) of this title (relating to Competitive HTC Selection Criteria). 

Therefore, the Development Owner must clearly describe in their request for an extension how 

the need for the extension was beyond the reasonable control of the Applicant/Development 

Owner and could not have been reasonably anticipated. Carryover extension requests will not be 

granted an extended deadline later than December 1st of the year the Commitment was issued.  

§10.406.Ownership Transfers (§2306.6713).  



(a) Ownership Transfer Notification. All multifamily Development Owners must provide written 

notice and a completed Ownership Transfer packet, if applicable, to the Department at least 

forty-five (45) calendar days prior to any sale, transfer, or exchange of the Development or any 

portion of or Controlling interest in the Development. Except as otherwise provided herein, the 

Executive Director’s prior written approval of any such transfer is required.  The Executive 

Director may not unreasonably withhold approval of the transfer requested in compliance with 

this section. Transfers that are the result of an involuntary removal of the general partner by the 

investment limited partner must be reported to the Department as soon as possible due to the 

sensitive timing and nature of this decision. If the Department determines that the transfer, 

involuntary removal, or replacement was due to a default by the General Partner under the 

Limited Partnership Agreement, or other detrimental action that put the Development at risk of 

failure, staff may make a recommendation to the Board for the debarment of the entity and/or its 

Principals and Affiliates pursuant to the Department's debarment rule. In addition, a record of 

transfer involving Principals in new proposed awards will be reported and may be taken into 

consideration by the Executive Award and Review Committee, in accordance with Chapter 1, 

Subchapter C of this title (relating to Previous Participation Reviews), prior to recommending 

any new financing or allocation of credits.  

(b) Exceptions.  The following exceptions to the ownership transfer process outlined herein 

apply: 

(1) A Development Owner shall be required to notify the Department but shall not be required to 

obtain Executive Director approval when the transferee is an Affiliate of the Development 

Owner with no new Principals or the transferee is a Related Party who does not Control the 

Development and the transfer is being made for estate planning purposes. 

(2) Transfers that are the result of an involuntary removal of the general partner by the 

investment limited partner do not require advance approval but must be reported to the 

Department as soon as possible by submission of an Ownership Transfer packet, due to the 

sensitive timing and nature of this decision. 

(3) Changes to the investment limited partner, non-Controlling limited partner, or other non-

Controlling partners affiliated with the investment limited partner do not require Executive 

Director approval.  A General Partner’s acquisition of the interest of the investment limited 

partner does not require Executive Director approval, unless some other change in ownership is 

occurring as part of the same overall transaction. 

(4) Changes resulting from foreclosure wherein the lender or financial institution involved in the 

transaction is the same resulting owner do not require advance approval but must be reported to 

the Department as soon as possible, due to the sensitive timing and nature of the decision. 

(c) General Requirements. 

(1) Any new Principal in the ownership of a Development must be eligible under §10.202 of 

Subchapter C (relating to Eligible Applicants).  In addition, Principals will be reviewed in 



accordance with Chapter 1, Subchapter C of this part (relating to Previous Participation 

Reviews). 

(2) Changes in Developers or Guarantors must be addressed as non-material amendments to the 

application under §10.405 of this subchapter. 

(3) To the extent an investment limited partner or its Affiliate assumes a Controlling interest in a 

Development Owner, such acquisition shall be subject to the Ownership Transfer requirements 

set forth herein.  Principals of the investment limited partner or Affiliate will be considered new 

Principals and will be reviewed as stated under item (1) of this subsection. 

(d) Transfer Actions Warranting Debarment.  If the Department determines that the transfer, 

involuntary removal, or replacement was due to a default by the General Partner under the 

Limited Partnership Agreement, or other detrimental action that put the Development at risk of 

failure or the Department at risk for financial exposure as a result of non-compliance, staff may 

make a recommendation to the Board for the debarment of the entity and/or its Principals and 

Affiliates pursuant to the Department’s debarment rule.  In addition, a record of transfer 

involving Principals in new proposed awards will be reported and may be taken into 

consideration by the Executive Award and Review Committee, in accordance with Chapter 1, 

Subchapter C of this title (relating to Previous Participation Reviews), prior to recommending 

any new financing or allocation of credits. 

Requirement. All new members must be eligible applicants under §10.202 of Subchapter C. In 

addition, new members with a controlling interest will be reviewed in accordance with Chapter 

1, Subchapter C of this title (relating to Previous Participation Reviews). Department approval 

must be requested for any new member to join in the ownership of a Development. Exceptions to 

the full approval process include changes to the investment limited partner, non-controlling 

limited partner, or other non-controlling partners affiliated with the investment limited partner, or 

changes resulting from foreclosure wherein the lender or financial institution involved in the 

transaction is the resulting owner. Changes in Developers or Guarantors must be addressed as 

non-material amendments to the application under §10.405 of this subchapter. Limited Partners 

or other Investor or Special Limited Partners or Affiliates who were acknowledged by the 

Department at the time of a previous transfer but were not subject to a full approval process 

because of Limited Partnership, Investor or Special Limited Partner roles with non-controlling 

interests in the Owner, will be subject to full ownership transfer review requirements in the event 

that the Limited Partner or other Investor or Special Limited Partner at any point moves to 

acquire any portion of controlling interest as a member of the Development Owner. Any 

subsequent transfer of the Development will be required to adhere to the process in this section. 

Furthermore, a Development Owner may not transfer an allocation of tax credits or ownership of 

a Development supported with an allocation of tax credits to any Person or entity unless the 

Development Owner obtains the Executive Director's prior, written approval of the transfer. The 

Executive Director may not unreasonably withhold approval of the transfer requested in 

compliance with this section. Notwithstanding the foregoing, a Development Owner shall be 

required to notify the Department but shall not be required to obtain Executive Director approval 

when the transferee is an Affiliate of the Development Owner with no new members or the 



transferee is a Related Party who does not Control the Development and the transfer is being 

made for estate planning purposes.  

(ce) Transfers Prior to 8609 Issuance or Construction Completion. Prior to the issuance of IRS 

Form(s) 8609 (for Housing Tax Credits) or the completion of construction (for all Developments 

funded through other Department programs) an Applicant may request an amendment to its 

ownership structure to add Principalsparties deemed to have control. The party(ies) reflected in 

the Application as having control must remain in the ownership structure and retain such control, 

unless approved otherwise by the Board. A development sponsor, General Partner or 

Development Owner may not sell the Development in whole or voluntarily end their control 

prior to the issuance of 8609s.  

(df) NonProfit Organizations. If the ownership transfer request is to replace a nonprofit 

organization within the Development ownership entity, the replacement nonprofit entity must 

adhere to the requirements in paragraph (1) or (2) of this subsection.  

(1) If the LURA requires ownership or material participation in ownership by a Qualified Non-

Profit Organization, and the Development received Tax Credits pursuant to §42(h)(5) of the 

Code, the transferee must be a Qualified Non-Profit Organization that meets the requirements of 

§42(h)(5) of the Code and Texas Government Code §2306.6706 and can demonstrate planned 

participation in the operation of the Development on a regular, continuous, and substantial basis.  

(2) If the LURA requires ownership or material participation in ownership by a qualified non-

profit organization or CHDO, but the Development did not receive Tax Credits pursuant to 

§42(h)(5) of the Code, the Development Owner must show that the transferee is a nonprofit 

organization or CHDO, as applicable, that complies with the LURA.  

(3) Exceptions to the above may be made on a case by case basis if the Development is past its 

Compliance Period, was not reported to the IRS as part of the Department's Non-Profit Set Aside 

in any HTC Award year, and follows the procedures outlined in §10.405(b)(1) - (5) of this 

chapter (relating to LURA Amendments that require Board Approval). The Board must find that:  

(A) the selling nonprofit is acting of its own volition or is being removed as the result of a 

default under the organizational documents of the Development Owner;  

(B) the participation by the nonprofit was substantive and meaningful during the full term of the 

Compliance Period but is no longer substantive or meaningful to the operations of the 

Development; and  

(C) the proposed purchaser is an affiliate of the current Owner or otherwise meets the 

Department's standards for ownership transfers.  

(eg) Historically Underutilized Business ("HUB") Organizations. If a HUB is the general partner 

of a Development Owner and it (i) is being removed as the result of a default under the 

organizational documents of the Development Owner, (ii) determines to sell its ownership 

interest or (iii) determines to maintain its ownership interest but is unable to maintain its HUB 



status, in either case, after the issuance of 8609's, the purchaser of that general partnership 

interest or the general partner is not required to be a HUB as long as the LURA does not require 

such continual ownership, or the procedures outlined in §10.405(b)(1) - (5) of this chapter 

(relating to LURA Amendments that require Board Approval) have been followed and approved. 

Such approval can be obtained concurrent with Board approval described herein. All such 

transfers must be approved by the Board and require that the Board find that:  

(1) the selling HUB is acting of its own volition or is being removed as the result of a default 

under the organizational documents of the Development Owner;  

(2) the participation by the HUB has been substantive and meaningful, or would have been 

substantial and meaningful had the HUB not defaulted under the organizational documents of the 

Development Owner, enabling it to realize not only financial benefit but to acquire skills relating 

to the ownership and operation of affordable housing; and  

(3) the proposed purchaser meets the Department's standards for ownership transfers  

(fh) Documentation Required. A Development Owner must submit documentation requested by 

the Department to enable the Department to understand fully the facts and circumstances that 

gave rise to the need for the transfer and the effects of approval or denial. Documentation must 

be submitted as directed in the Post Award Activities Manual, which includes but is not limited 

to:  

(1) a written explanation outlining the reason for the request;  

(2) ownership transfer information, including but not limited to the type of sale, amount of 

Development reserves to transfer in the event of a property sale, and the prospective closing date;  

(3) pre and post transfer organizational charts with TINs of each organization down to the level 

of natural persons in the ownership structure as described in §10.204(13)(A) of Subchapter C;  

(4) a list of the names and contact information for transferees and Related Parties;  

(5) Previous Participation information for any new Principal or natural person as described in 

§10.204(13)(B) of Subchapter C;  

(6) agreements among parties associated with the transfer;  

(7) a fully executed Owner's Certification of Agreement to Comply with the LURA, which may 

be subject to recording as required by the Department;  

(8) Owners Certifications with regard to materials submitted further described in the Post Award 

Activities Manual;  



(9) detailed information describing the organizational structure, experience, and financial 

capacity of transferees and related parties holding an ownership interest of 10 percent or greater 

in any Principal or Controlling entity;  

(10) evidence and certification that the tenants in the Development have been notified in writing 

of the proposed transfer at least 30 calendar days prior to the date the transfer is approved by the 

Department. The ownership transfer approval letter will not be issued until this 30 day period has 

expired;  

(11) any required exhibits and the list of exhibits related to specific circumstances of transfer or 

Ownership as detailed in the Post Award Activities Manual.  

(gi) Once the Department receives all necessary information under this section and as required 

under the Post Award Activities Manual, staff shall initiate a qualifications review of a 

transferee, in accordance with Chapter 1, Subchapter C of this title, to determine the transferee's 

past compliance with all aspects of the Department's programs, LURAs and eligibility under this 

chapter and §10.202 of Subchapter C (relating to ineligible applicants and applications).  

(hj) Credit Limitation. As it relates to the Housing Tax Credit amount further described in 

§11.4(a) of this title (relating to Tax Credit Request and Award Limits), the credit amount will 

not be applied in circumstances described in paragraphs (1) and (2) of this subsection:  

(1) in cases of transfers in which the syndicator, investor or limited partner is taking over 

ownership of the Development and not merely replacing the general partner; or  

(2) in cases where the general partner is being replaced if the award of credits was made at least 

five (5) years prior to the transfer request date.  

(ik) Penalties, Past Due Fees and Underfunded Reserves. The Development Owner must comply 

with any additional documentation requirements as stated in Subchapter F of this chapter 

(relating to Compliance Monitoring). The Development Owner, as on record with the 

Department, will be liable for any penalties or fees imposed by the Department even if such 

penalty can be attributable to the new Development Owner unless such ownership transfer is 

approved by the Department. In the event a transferring Development has a history of 

uncorrected UPCS violations, ongoing issues related to keeping housing sanitary, safe, and 

decent, an account balance below the annual reserve deposit amount as specified in §10.404(a) 

(relating to Replacement Reserve Accounts), or that appears insufficient to meet capital 

expenditure needs as indicated by the number or cost of repairs included in a PCA, the 

prospective Development Owner may be required to establish and maintain a replacement 

reserve account or increase the amount of regular deposits to the replacement reserve account by 

entering into a Reserve Agreement with the Department. The Department may also request a 

plan and timeline relating to needed repairs or renovations that will be completed by the 

departing and/or incoming Owner as a condition to approving the Transfer.  



(jl) Ownership Transfer Processing Fee. The ownership transfer request must be accompanied by 

corresponding ownership transfer fee as outlined in §10.901 of this chapter (relating to Fee 

Schedule).  

§10.407.Right of First Refusal.  

(a) General. This section applies to Development Owners LURAs that provided an incentive for 

Development Owners that agreed to offer a Right of First Refusal (ROFR) to a Qualified ROFR 

Organization which is defined as a qualified nonprofit organization under §42(h)(5)(c) of the 

Code or tenant organizationsEntity, as memorialized in the applicable LURA. The purpose of 

this section is to provide administrative procedures and guidance on the process and valuation of 

properties under the LURA. All requests for ROFR submitted to the Department, regardless of 

existing regulations, must adhere to this process.  

(1) The Development Owner may market the Property for sale and sell the Property to a 

Qualified ROFR OrganizationEntity without going through the ROFR process outlined in this 

section.  

(2) A ROFR request must be made in accordance with the LURA for the Development. If there 

is a conflict between the Development's LURA and this subchapter, requirements in the LURA 

supersede the subchapter. If a conflict between the LURA and statute exists the Development 

Owner may request a LURA amendment to be consistent with any changes to Texas Government 

Code Chapter 2306.  

(3) If a LURA includes the ROFR provision, the Development Owner may not request a 

Preliminary Qualified Contract (if such opportunity is available under §10.408) until the 

requirements outlined in this section have been satisfied.  

(4) The Department reviews and approves all ownership transfers pursuant to §10.406. Thus, if a 

proposed purchaser is identified in the ROFR process, the Development Owner and proposed 

purchaser must complete the ownership transfer process. A Development Owner may not 

transfer a Development to a Qualified Entity, including transfers to a nonprofit or tenant 

organization through a ROFR. Properties subject to a LURA may not be transferred to an entity 

that is considered an ineligible entity under the Department's most recent Qualified Allocation 

Planrules. In addition, ownership transfers to a Qualified ROFR OrganizationEntity during 

thepursuant to the ROFR period process are subject to Chapter 1, Subchapter C of this title 

(relating to Previous Participation Reviews).  

(5) Satisfying the ROFR requirement does not terminate the LURA or the ongoing application of 

the ROFR requirement to any subsequent Development Owner.  

(6) A right of first refusalThe ROFR process is not triggered if a Development Owner seeks the 

to transfer is madethe Development to a newly formed entity:  

(A) that is under common control with the Development Owner; and  



(B) the primary purpose of the formation of which is to facilitate the financing of the 

rehabilitation of the development using assistance administered through a state financing 

program.  

(C) Any additional ownership entities are subject to Chapter 1, Subchapter C of this title (relating 

to Previous Participation Reviews).  

(b) Right of First Refusal Offer Price. There are two general expectations of the ROFR offer or 

sale price identified in the outstanding LURAs. The descriptions in paragraphs (1) and (2) of this 

subsection do not alter the requirements or definitions included in the LURA but provide further 

clarification as applicable:  

(1) Fair Market Value is established using either a current appraisal (completed within three 

months prior to the ROFR request and in accordance with §10.304 of this chapter (relating to 

Appraisal Rules and Guidelines)) of the Property or an executed purchase offer that the 

Development Owner would like to accept. The purchase offer must contain specific language 

that the offer is conditioned upon satisfaction of the ROFR requirement. If a subsequent ROFR 

request is made within six months of the previously approved ROFR posting, the lesser of the 

prior ROFR posted value or new appraisal/purchase contract amount must be used in 

establishing Fair Market Value;  

(2) Minimum Purchase Price, pursuant to §42(i)(7)(B) of the Code, is the sum of:  

(A) the principal amount of outstanding indebtedness secured by the project (other than 

indebtedness incurred within the five (5)-year period immediately preceding the date of said 

notice); and  

(B) all federal, state, and local taxes incurred or payable by the Development Owner as a 

consequence of such sale. If the Property has a minimum Applicable Fraction of less than 1, the 

offer must take this into account by multiplying the purchase price by the applicable fraction and 

the fair market value of the non-Low-Income Units.  

(c) Required Documentation. Upon establishing the value of the Property, the ROFR process is 

the same for all types of LURAs. To proceed with the ROFR request, submit all documents listed 

in paragraphs (1) - (12) of this subsection:  

(1) upon the Development Owner's determination to sell the Development to an entity other than 

a Qualified ROFR OrganizationEntity or pursuant to subpart (a)(6) above, the Development 

Owner shall provide a notice of intent to the Department, to the residents,  and to such other 

parties as the Department may direct at that time. If the LURA identifies a Qualified ROFR 

OrganizationEntity that has a limited priority in exercisingcontractual a ROFR to purchase the 

Development, the Development Owner must identify that entity to the Department and first offer 

the Property to this entity. If the nonprofitQualified Eentity does not purchase the Property, this 

denial of offer must be in writing and submitted to the Department along with the notice of intent 

to sell the Property and the ROFR Fee. The Department will determine from this documentation 

whether the ROFR requirement has been met and will notify the Development Owner of its 



determination in writing. In the event that the organization Qualified Entity with  the contractual 

ROFR is not operating or in existence at the time the Development Owner intends to sell when 

the ROFR is to be made, the ROFR must be provided to another Qualified ROFR Organization 

that is not related to or affiliated with the current Development Ownerthe provisions of this 

Section shall apply to any proposed sale by the Development Owner. Upon review and approval 

of the notice of intent and denial of offer letter, the Department will notify the Development 

Owner in writing whether the ROFR requirement has been satisfied or not. Upon receipt of 

written notice, the Development Owner may pursue the Qualified Contract process or proceed 

with the sale to another buyer at or above the posted price;  

(2) documentation verifying the ROFR offer price of the propertyProperty:  

(A) if the Development Owner receives an offer to purchase the Property from any buyer other 

than a Qualified ROFR OrganizationEntity that the Development Owner would like to accept, 

the Development Owner may execute a sales contract, conditioned upon satisfaction of the 

ROFR requirement, and submit the executed sales contract to establish fair market value; or  

(B) if the Development Owner of the Property chooses to establish fair market value using an 

appraisal, the Development Owner must submit an appraisal of the Property completed during 

the last three (3) months prior to the date of submission of the ROFR request, establishing a 

value for the Property in compliance with Subchapter D of this chapter (relating to Underwriting 

and Loan Policy) in effect at the time of the request. The appraisal should take into account the 

existing and continuing requirements to operate the Property under the LURA and any other 

restrictions that may exist. Department staff will review all materials within thirty (30) calendar 

days of receipt. If, after the review, the Department does not agree with the fair market value 

proposed in the Development Owner's appraisal, the Department may order another appraisal at 

the Development Owner's expense; or  

(C) if the LURA requires valuation through the Minimum Purchase Price calculation, submit 

documentation verifying the calculation of the Minimum Purchase Price as described in 

subsection (b)(2) of this section regardless of any existing offer or appraised value;  

(3) description of the Property, including all amenities and current zoning requirements;  

(4) copies of all documents imposing income, rental and other restrictions (non-TDHCA), if any, 

applicable to the operation of the Property;  

(5) copy of the most current title report, commitment or policy in the Development Owner's 

possession;  

(6) the most recent Physical Needs Assessment, pursuant to Texas Government Code conducted 

by a Third-Party;  

(7) copy of the monthly operating statements, including income statements and balance sheets 

for the Property for the most recent twelve (12) consecutive months (financial statements should 

identify amounts held in reserves);  



(8) the three (3) most recent consecutive audited annual operating statements, if available;  

(9) detailed set of photographs of the Property, including interior and exterior of representative 

units and buildings, and the Property's grounds (including digital photographs that may be easily 

displayed on the Department's website);  

(10) current and complete rent roll for the entire Property;  

(11) if any portion of the land or improvements is leased for other than residential purposes, 

copies of the commercial leases; and  

(12) ROFR fee as identified in §10.901 of this chapter (relating to Fee Schedule).  

(d) Process. Within 30 business days of receipt of all required documentation, the Department 

will review the submitted documents and notify the Development Owner of any deficiencies. 

During that time, the Department will notify any Qualified Entity identified by the Development 

Owner as having a contractual ROFR of the Development Owner’s intent to sell. Once the 

deficiencies are resolved and the Development Owner and Department come to an agreement on 

the ROFR offer price of the Property, the Department will list the Property for sale on the 

Department's website and contact entities on the nonprofit buyer list maintained by the 

Department to inform them of the availability of the Property at the agreed upon ROFR offer 

price as determined under this section. The Department will notify the Development Owner 

when the Property has been listed and of any inquiries or offers generated by such listing. If the 

Department or Development Owner receives offers to purchase the Property from more than one 

Qualified ROFR OrganizationEntity, the Development Owner may accept back up offers. To 

satisfy the ROFR requirement, the Development Owner may sell the Property to the Qualified 

ROFR OrganizationEntity selected by the Development Owner on such basis as it shall 

determine appropriate and approved by the Department. The period of time required for offering 

the property at the ROFR offer price is based upon the period identified in the LURA and 

clarified in paragraphs (1) - (3) of this subsection:  

(1) if the LURA requires a 90 day ROFR posting period, within 90 days from the date listed on 

the website, the process as identified in subparagraphs (A) - (D) of this paragraph shall be 

followed:  

(A) if a bona fide offer from a qualified Qualified ROFR organizationEntity is received at or 

above the posted ROFR offer price, and the Development Owner does not accept the offer, the 

ROFR requirement will not be satisfied;  

(B) if a bona fide offer from a qualified Qualified ROFR organizationEntity is received at or 

above the posted ROFR offer price and the Development Owner accepts the offer, and the 

nonprofit Qualified Entity fails to close the purchase, if the failure is determined to not be the 

fault of the Development Owner, the ROFR requirement will be deemed met so long as no other 

acceptable offers have been timely received. If the proposed Development Owner is 

subsequently not approved by the Department during the ownership transfer review due to issues 

identified during the Previous Participation Review process pursuant to Chapter 1, Subchapter C 



of this title, the ROFR requirement will be deemed met so long as no other acceptable offers 

have been timely received;  

(C) if an offer from a nonprofit Qualified Entity is received at a price below the posted ROFR 

offer price, the Development Owner is not required to accept the offer, and the ROFR 

requirement will be deemed met if no other offers at or above the price are received during the 

90 day period;  

(D) if no bona fide offers are received during the 90 day period, the Department will notify the 

Development Owner in writing that the ROFR requirement has been met. Upon receipt of 

written notice, the Development Owner may pursue the Qualified Contract processrequest a 

Preliminary Qualified Contract (if such opportunity is available under §10.408)  or proceed with 

the sale to an entity that is not a Qualified Entity for-profit buyer at or above the posted price;  

(2) if the LURA requires a two year ROFR posting period, and the Development Owner intends 

to sell the Property upon expiration of the Compliance Period, the notice of intent described in 

this section may be submitted at leastno more than 2 years before the expiration of the 

Compliance Period, as required by Texas Government Code, §2306.6726. If the Development 

Owner determines that it will sell the Development at some point later than the end of the 

Compliance Period, the notice of intent shall be given within two (2) years before the date upon 

which the Development Owner intends to sell the Development in order for the two year ROFR 

posting period to be completed prior to intended sale. The two (2) year period referenced in this 

paragraph begins when the Department has received and approved all documentation required 

under subsection (c)(1) - (12) of this section. During the two (2) years following the notice of 

intent and in order to satisfy the ROFR requirement of the LURA, the Development Owner may 

negotiate or enter into an agreement to sell the Development only with the parties listed, and in 

order of priority:  

(A) during the first six (6) month period after notice of intent, only with a Qualified Nonprofit 

OrganizationEntity that is also a Community Housing Development Organization, as defined in 

the HOME Final Rule and is approved by the Department;  

(B) during the second six (6) month period after notice of intent, only with a Qualified Nonprofit 

OrganizationEntity or a tenant organization;  

(C) during the second year after notice of intent, only with the Department or with a Qualified 

Nonprofit OrganizationEntity  approved by the Department or a tenant organization approved by 

the Department;  

(D) if, during the two (2) year period, the Development Owner shall receive an offer to purchase 

the Development at or above the Minimum Purchase Price from one of the organizations 

designated in subparagraphs (A) - (C) of this paragraph (within the period(s) appropriate to such 

organization), the Development Owner may sell the Development to such organization. If, 

during such period, the Development Owner shall receive more than one offer to purchase the 

Development at or above the Minimum Purchase Price from one or more of the organizations 

designated in subparagraphs (A) - (C) of this paragraph (within the period(s) appropriate to such 



organizations), the Development Owner may sell the Development at or above the Minimum 

Purchase Price to the organization selected by the Development Owner on such basis as it shall 

determine appropriate and approved by the Department; and  

(E) upon expiration of the two (2) year period, if no Minimum Purchase Price offers were 

received from a Qualified ROFR OrganizationEntity or by the Department, the Department will 

notify the Development Owner in writing that the ROFR requirement has been met. Upon receipt 

of written notice, the Development Owner may pursue therequest a Preliminary Qualified 

Contract (if such opportunity is available under §10.408) process or proceed with the sale to a 

for-profit buyer that is not a Qualified Entity at or above the minimum Minimum purchase 

Purchase pricePrice.  

(3) if the Development Owner has a LURA or has amended the LURA to require a 180 day 

ROFR posting period pursuant to Texas Government Code §2306.6725, as amended, and the 

Development Owner intends to sell the Property at any time after the expiration of the 

Compliance Period, the notice of intent shall be given to the Department as described in this 

section. Development Owner shall notify the Department and the tenants of the development of 

the owner's intent to sell. The Development Owner shall also identify to the Department any 

qualified entity that is the owner's intended recipient of the right of first refusal in the LURA, if 

applicable. As soon as practicable after receiving the Development Owner's notice, and if the 

owner has specifically identified any qualified entity that is the owner's intended recipient of the 

ROFR, the Department shall provide notice to any identified qualified entity of the owner's intent 

to sell the development and shall post the notice to the Department's website. The owner's notice 

of intent to sell shall be given within 180 days before the date upon which the Development 

Owner intends to sell the Development in order for the 90 day ROFR posting period to be 

completed prior to the intended sale. The 180 day ROFR period referenced in this paragraph 

begins when the Department has received and approval all documentation required under 

subsection (c)(1) - (12) of this section. During the 180 days following the notice of intent and in 

order to satisfy the ROFR requirement of the LURA, the Development Owner may negotiate or 

enter into an agreement to sell the Development only with the parties listed, and in order of 

priority:  

(A) during the first 60 day period after notice of intent, only with a Community Housing 

Development Organization, as defined in the HOME Final Rule, or with a qualified Qualified 

entity Entity that is controlled by a Community Housing Development Organization, and is 

approved by the Department;  

(B) during the second 60 day period after notice of intent, only with a Qualified Nonprofit 

Organization as described by Texas Government Code §2306.6706, a qualified Qualified entity 

Entity that is controlled by a Qualified Nonprofit Organization as described by Texas 

Government Code §2306.6706, or a tenant organization, and is approved by the Department;  

(C) during the last sixty (60) day period after notice of intent, with any other qualified Qualified 

entity Entity that is approved by the Department;  



(D) if, during the one hundred and eighty (180) day period, the Development Owner shall 

receive an offer to purchase the Development at a price that the Department determines to be 

reasonable from one of the organizations designated in subparagraphs (A) - (C) of this paragraph 

(within the period(s) appropriate to such organization), the Development Owner may sell the 

Development to such organization. If, during such period, the Development Owner shall receive 

more than one offer to purchase the Development at or above the price that the Department 

determines to be reasonable from one or more of the organizations designated in subparagraphs 

(A) - (C) of this paragraph (within the period(s) appropriate to such organizations), the 

Development Owner may sell the Development at or above the price that the Department 

determines to be reasonable in accordance with subsection (b)(2) of this section to the 

organization selected by the Development Owner on such basis as it shall determine appropriate 

and approved by the Department; and  

(E) beginning on the 181st day after the date the Department posts notice of the Development 

Owner's intent to sell, if no offers at the Minimum Purchase Price a price determined to be 

reasonable by the Department were received from a Qualified ROFR Organization or by the 

DepartmentEntity, the Department will notify the Development Owner in writing that the ROFR 

requirement has been met. Upon receipt of written notice, the Development Owner may pursue 

therequest a Preliminary Qualified Contract (if such opportunity is available under §10.408) 

process or proceed with the sale to a for-profit buyer that is not a Qualified Entity at or above the 

Minimum Purchase price Pricedetermined to be reasonable by the Department;  

(F) this section applies only to a right of first refusal memorialized in the Department's LURA. 

This section does not authorize a modification of any other agreement between the Development 

Owner and a qualified Qualified entityEntity.  

(4) If the LURA does not specify a required ROFR posting timeframe, or, is unclear on the 

required ROFR posting timeframe, and the required ROFR value is determined by the Minimum 

Purchase Price method, any Development that received a tax credit allocation prior to September 

1, 1997 is required to post for a 90-day ROFR period and any Development that received a tax 

credit allocation on or after September 1, 1997 and until September 1, 2015 is required to post 

for a 2-year ROFR, unless the LURA is amended under §10.405(b), or after September 1, 2015 

is required to post for a 180-day ROFR period as described in Texas Government Code, 

§2306.6726.  

(e) Closing the Transaction. The Department shall have the right to enforce the Development 

Owner's obligation to sell the Development as herein contemplated by obtaining a power-of-

attorney from the Development Owner to execute such a sale or by obtaining an order for 

specific performance of such obligation or by such other means or remedy as shall be, in the 

Department's discretion, appropriate.  

(1) Prior to closing a sale of the Property, the Development Owner must obtain Department 

approval of the transfer through the ownership transfer process in accordance with §10.406 of 

this chapter (relating to Ownership Transfers (§2306.6713)). The request should include, among 

other required transfer documents outlined in the Post Award Activities Manual, the final 

settlement statement and final sales contract with all amendments. If there is no material change 



in the sales price or terms and conditions of the sale, as approved at the conclusion of the ROFR 

process, and there are no issues identified during the Ownership Transfer review process, the 

Department will notify the Development Owner in writing that the transfer is approved.  

(2) If the closing price is materially less than the amount identified in the sales contract or 

appraisal that was submitted in accordance with subsection (c)(2)(A) - (C) of this section or the 

terms and conditions of the sale change materially, in the Department's sole determination, the 

Development Owner must go through the ROFR process again.  

(3) Following notice that the ROFR requirement has been met, if the Development Owner fails 

to proceed with a request for a Qualified Contract or sell the Property to a for-profit entity within 

twenty-four (24) months of the Department's written approval, the Development Owner must 

again offer the Property to nonprofits in accordance with the applicable section prior to any 

transfer. If the Department determines that the ROFR requirement has not been met during the 

ROFR posting period, the Owner may not re-post under this provision at a ROFR price that is 

higher than the originally posted ROFR price until twenty-four (24) months has expired from the 

Department's written denial. The Development Owner may market the Property for sale and sell 

the Property to a Qualified ROFR Organization during this twenty-four month period.  

(f) Appeals. A Development Owner may appeal a staff decision in accordance with §10.902 of 

this chapter (relating to the Appeals Process (§2306.0321; §2306.6715)). The appeal may 

include:  

(1) the best interests of the residents of the Development;  

(2) the impact the decision would have on other Developments in the Department's portfolio;  

(3) the source of the data used as the basis for the Development Owner's appeal;  

(4) the rights of nonprofits under the ROFR;  

(5) any offers from an eligible nonprofit to purchase the Development; and  

(6) other factors as deemed relevant by the Executive Director.  

§10.408.Qualified Contract Requirements.  

(a) General. Pursuant to §42(h)(6) of the Code, after the end of the 14th year of the Compliance 

Period, the Development Owner of a Development utilizing Housing Tax Credits can request 

that the allocating agency find a buyer at the Qualified Contract Price. If a buyer cannot be 

located within one (1) year, the Extended Use Period will expire. This section provides the 

procedures for the submittal and review of Qualified Contract Request.  

(b) Eligibility. Development Owners who received an award of credits on or after January 1, 

2002 are not eligible to request a Qualified Contract prior to the thirty (30) year anniversary of 

the date the property was placed in service. (§2306.185) Unless otherwise stated in the LURA, 



Development Owners awarded credits prior to 2002 may submit a Qualified Contract Request at 

any time after the end of the year proceeding the last year of the Initial Affordability Period, 

following the Department's determination that the Development Owner is eligible. The Initial 

Affordability Period starts concurrently with the credit period, which begins at placement-in-

service or is deferred until the beginning of the next tax year, if there is an election. Unless the 

Development Owner has elected an Initial Affordability Period longer than the Compliance 

Period, as described in the LURA, this can commence at any time after the end of the 14th year 

of the Compliance Period. References in this section to actions which can occur after the 14th 

year of the Compliance Period shall refer, as applicable, to the year preceding the last year of the 

Initial Affordability Period, if the Development Owner elected an Initial Affordability Period 

longer than the Compliance Period.  

(1) If there are multiple buildings placed in service in different years, the end of the Initial 

Affordability Period will be based upon the date the last building placed in service. For example, 

if five buildings in the Development began their credit periods in 1990 and one began in 1991, 

the 15th year would be 2005.  

(2) If a Development received an allocation in multiple years, the end of the Initial Affordability 

Period will be based upon the last year of a multiple allocation. For example, if a Development 

received its first allocation in 1990 and a subsequent allocation and began the credit period in 

1992, the 15th year would be 2006.  

(c) Preliminary Qualified Contract Request. All eligible Development Owners must file a 

Preliminary Qualified Contract Request.  

(1) In addition to determining the basic eligibility described in subsection (b) of this section, the 

pre-request will be used to determine that:  

(A) the Development does not have any uncorrected issues of noncompliance outside the 

Corrective Action Period;  

(B) there is a Right of First Refusal (ROFR) connected to the Development that has been 

satisfied;  

(C) the Compliance Period has not been extended in the LURA and, if it has, the Development 

Owner is eligible to file a pre-request as described in paragraph (2) of this subsection; and  

(2) In order to assess the validity of the pre-request, the Development Owner must submit:  

(A) Preliminary Request Form;  

(B) Qualified Contract Pre-Request fee as outlined in §10.901 of this chapter (relating to Fee 

Schedule);  

(C) copy of all regulatory agreements or LURAs associated with the Property (non-TDHCA);  



(D) copy of the most recent Physical Needs Assessment, pursuant to Texas Government Code 

§2306.186(e), conducted by a Third Party.  

(3) The pre-request will not bind the Development Owner to submit a Request and does not start 

the One (1) Year Period (1YP). A review of the pre-request will be conducted by the Department 

within ninety (90) days of receipt of all documents and fees described in paragraph (2) of this 

subsection. If the Department determines that this stage is satisfied, a letter will be sent to the 

Development Owner stating that they are eligible to submit a Qualified Contract (QC) Request.  

(d) Qualified Contract Request. A Development Owner may file a QC Request anytime after 

written approval is received from the Department verifying that the Development Owner is 

eligible to submit the Request.  

(1) Documentation that must be submitted with a Request is outlined in subparagraphs (A) - (P) 

of this paragraph:  

(A) a completed application and certification;  

(B) the Qualified Contract price calculation worksheets completed by a Third-Party certified 

public accountant (CPA). The CPA shall certify that they have reviewed annual partnership tax 

returns for all years of operation, loan documents for all secured debt, and partnership 

agreements. They shall also certify that they are not being compensated for the assignment based 

upon a predetermined outcome;  

(C) a thorough description of the Development, including all amenities;  

(D) a description of all income, rental and other restrictions (non-TDHCA), if any, applicable to 

the operation of the Development;  

(E) a current title report;  

(F) a current appraisal with the effective date within six months of the date of the QC Request 

and consistent with Subchapter D of this chapter (relating to Underwriting and Loan Policy);  

(G) a current Phase I Environmental Site Assessment (Phase II if necessary) with the effective 

date within six months of the date of the QC Request and consistent with Subchapter D of this 

chapter;  

(H) a copy of the most recent Physical Needs Assessment of the property conducted by a Third 

Party, if different from the assessment submitted during the preliminary qualified contract 

request, consistent with Subchapter D of this chapter and in accordance with the requirement 

described in Texas Government Code, §2306.186(e);  

(I) a copy of the monthly operating statements for the Development for the most recent twelve 

(12) consecutive months;  



(J) the three most recent consecutive annual operating statements;  

(K) a detailed set of photographs of the development, including interior and exterior of 

representative units and buildings, and the property's grounds (including digital photographs that 

may be easily displayed on the Department's website);  

(L) a current and complete rent roll for the entire Development;  

(M) a certification that all tenants in the Development have been notified in writing of the 

request for a Qualified Contract. A copy of the letter used for the notification must also be 

included;  

(N) if any portion of the land or improvements is leased, copies of the leases;  

(O) the Qualified Contract Fee as identified in §10.901 of this chapter; and  

(P) additional information deemed necessary by the Department.  

(2) Unless otherwise directed by the Department pursuant to subsection (g) of this section, the 

Development Owner shall contract with a broker to market and sell the Property. The 

Department may, at its sole discretion, notify the Owner that the selected Broker is not approved 

by the Department. The fee for this service will be paid by the seller, not to exceed six percent of 

the QC Price.  

(3) Within 90 days of the submission of a complete Request, the Department will notify the 

Development Owner in writing of the acceptance or rejection of the Development Owner's QC 

Price calculation. The Department will have one (1) year from the date of the acceptance letter to 

find a Qualified Purchaser and present a QC. The Department's rejection of the Development 

Owner's QC Price calculation will be processed in accordance with subsection (e) of this section 

and the 1YP will commence as provided therein.  

(e) Determination of Qualified Contract Price. The QC Price calculation is not the same as the 

Minimum Purchase Price calculation for the ROFR. The CPA contracted by the Development 

Owner will determine the QC Price in accordance with §42(h)(6)(F) of the Code taking the 

following into account:  

(1) distributions to the Development Owner of any and all cash flow, including incentive 

management fees and reserve balance distributions or future anticipated distributions, but 

excluding payments of any eligible deferred developer fee. These distributions can only be 

confirmed by a review of all prior year tax returns for the Development;  

(2) all equity contributions will be adjusted based upon the lesser of the consumer price index or 

5 percent for each year, from the end of the year of the contribution to the end of year fourteen or 

the end of the year of the request for a QC Price if requested at the end of the year or the year 

prior if the request is made earlier than the last year of the month; and  



(3) these guidelines are subject to change based upon future IRS Rulings and/or guidance on the 

determination of Development Owner distributions, equity contributions and/or any other 

element of the QC Price.  

(f) Appeal of Qualified Contract Price. The Department reserves the right, at any time, to request 

additional information to document the QC Price calculation or other information submitted. If 

the documentation does not support the price indicated by the CPA hired by the Development 

Owner, the Department may engage its own CPA to perform a QC Price calculation and the cost 

of such service will be paid for by the Development Owner. If a Development Owner disagrees 

with the QC Price calculated by the Department, a Development Owner may appeal in writing. A 

meeting will be arranged with representatives of the Development Owner, the Department and 

the CPA contracted by the Department to attempt to resolve the discrepancy. The 1YP will not 

begin until the Department and Development Owner have agreed to the QC Price in writing. 

Further appeals can be submitted in accordance with §10.902 of this title (relating to Appeals 

Process (§2306.0321; §2306.6715)).  

(g) Marketing of Property. By submitting a Request, the Development Owner grants the 

Department the authority to market the Development and provide Development information to 

interested parties. Development information will consist of pictures of the Development, 

location, amenities, number of Units, age of building, etc. Development Owner contact 

information will also be provided to interested parties. The Development Owner is responsible 

for providing staff any requested information to assist with site visits and inspections. Marketing 

of the Development will continue until such time that a Qualified Contract is presented or the 

1YP has expired. Notwithstanding subsection (d)(2) of this section, the Department reserves the 

right to contract directly with a Third Party in marketing the Development. Cost of such service, 

including a broker's fee not to exceed 6 percent, will be paid for by the existing Development 

Owner. The Department must have continuous cooperation from the Development Owner. Lack 

of cooperation will cause the process to cease and the Development Owner will be required to 

comply with requirements of the LURA for the remainder of the Extended Use Period. A 

prospective purchaser must complete all requirements of an ownership transfer request and be 

approved by the Department prior to closing on the purchase. Responsibilities of the 

Development Owner include but are not limited to the items described in paragraphs (1) - (3) of 

this subsection. The Development Owner must:  

(1) allow access to the Property and tenant files;  

(2) keep the Department informed of potential purchasers; and  

(3) notify the Department of any offers to purchase.  

(h) Presentation of a Qualified Contract. If the Department finds a Qualified Purchaser willing to 

present an offer to purchase the property for an amount at or above the QC Price, the 

Development Owner may accept the offer and enter into a commercially reasonable form of 

earnest money agreement or other contract of sale for the property and provide a reasonable time 

for necessary due diligence and closing of the purchase. If the Development Owner chooses not 

to accept the QC offer that the Department presents, the QC request will be closed and the 



possibility of terminating the Extended Use Period through the Qualified Contract process is 

eliminated; the Property remains bound by the provisions of the LURA. If the Development 

Owner decides to sell the development for the QC Price pursuant to a QC, the consummation of 

such a sale is not required for the LURA to continue to bind the Development for the remainder 

of the Extended Use Period.  

(1) The Department will attempt to procure a QC only once during the Extended Use Period. If 

the transaction closes under the contract, the new Development Owner will be required to fulfill 

the requirements of the LURA for the remainder of the Extended Use Period.  

(2) If the Department fails to present a QC before the end of the 1YP, the Department will file a 

release of the LURA and the Development will no longer be restricted to low-income 

requirements and compliance. However, in accordance with §42(h)(6)(E)(ii) of the Code, for a 

three (3) year period commencing on the termination of the Extended Use Period, the 

Development Owner may not evict or displace tenants of Low-Income Units for reasons other 

than good cause and will not be permitted to increase rents beyond the maximum tax credit rents. 

Additionally, the Development Owner should submit to the Department a request to terminate 

the LURA and evidence, in the form of a signed certification and a copy of the letter, to be 

approved by the Department, that the tenants in the Development have been notified in writing 

that the LURA will be terminated and have been informed of their protections during the three 

(3) year time frame.  

(3) Prior to the Department filing a release of the LURA, the Development Owner must correct 

all instances of noncompliance at the Development.  

(i) Compliance Monitoring during Extended Use Period. For Developments that continue to be 

bound by the LURA and remain affordable after the end of the Compliance Period, the 

Department will monitor in accordance with the Extended Use Period Compliance Policy in 

Subchapter F of this chapter (relating to Compliance Monitoring).  
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MM  EE  MM  OO  RR  AA  NN  DD  UU  MM  

  

TO: Texas Department of Housing and Community Affairs 

FROM: Cynthia Bast 

DATE: October 15, 2015 

RE: PUBLIC COMMENTS ON RULES – CHAPTER 10, SUBCHAPTER E, ASSET MANAGEMENT 

RULES, SECTIONS 10.402, 10.405, AND 10.406 

 
 

 On behalf of Locke Lord LLP and not any particular client of our firm, please find 
comments to draft Chapter 10, Texas Administrative Code (“TAC”), Subchapter E, Asset 
Management Rules, Sections 10.402, 10.405, and 10.406. 

General Comment:  In commenting on these three sections of the Rules, I intend to address 
two major topics:  (1) the ownership transfer process and (2) the amendment process. 

As to the ownership transfer process, I appreciate TDHCA's attempt to clarify the requirements 
for making a change in the Developer or Guarantor for a transaction.  This will help alleviate 
some uncertainty that has been ongoing in the community.  I also appreciate TDHCA's revision 
of the rules regarding a change in ownership prior to the issuance of Forms 8609.  We find 
banks and investors imposing rigorous financial suitability and experience requirements, and it 
is not uncommon for an additional party to be required in order to complete and close the 
transaction.  This change should help smaller and first-time developers to achieve financing on 
their transactions.  Finally, I believe some of the language related to changes of ownership 
within a Development Owner could benefit from some clarification, and my proposed revisions 
are intended for that purpose. 

 

As to the amendment process, we are finding the process for seeking amendments to be 
increasingly burdensome on both the ownership/financing communities and TDHCA staff.  We 
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recognize and support TDHCA's need for accurate and ongoing information about a 
Development.  Certainly, each Development Owner should be responsible for the provision of 
that information to the agency.  However, I believe we all recognize that real estate transactions 
such as these are going to change, in major and minor ways.  No transaction is the same on the 
day of closing as it was on the day of application.  The challenge, then, is to make sure that 
TDHCA receives the information it needs and has the opportunity to approve changes when 
appropriate while avoiding a bureaucratic process where every small change requires a 
permission, whether from the staff or Board.  I believe TDHCA has made some improvements 
with regard to clarifying the requirements for amendments, but I believe further improvements 
could be made.  My comments are intended for that purpose.  Foremost, I propose to establish 
a three-tiered system: 

 Notice items.  These are items that are immaterial, but may be important for TDHCA's 
record-keeping.  Examples would include:  small changes to a real estate legal 
description within certain parameters; or changes in ownership among family members 
solely for estate planning purposes.  For one of these items, a Development Owner 
would provide TDHCA with notice of the change.  TDHCA would reserve the right to ask 
for more information or even ask the Development Owner to submit an amendment 
request, if it believes the items does not fit within the notice category. 

 Administrative amendments.  These are items that can be changed with staff approval 
and do not require Board consideration.  Examples would be amenities that are changed 
without any impact on scoring. 

 Material amendments.  Section 10.405 already has a list of material amendments that 
require Board approval.  We recommend continuing those provisions and simply 
clarifying to the extent necessary. 

I believe these changes could be made within the logical outgrowth doctrine.  The rules, as 
published, clearly indicate that a Development Owner must interact with TDHCA when changes 
to the Application are made.  The process proposed is simply to clarify the existing published 
rules as to what level of approval is required in certain circumstances. 

I have attached both a redline and a clean copy of my proposed revisions, in an attempt to aid 
review.  There are a few formatting problems, possibly related to converting the file from PDF, 
that I have been unable to overcome.  You will see that many of the changes in Section 10.405 
relate to reorganizing the language and not changing the language. 

I appreciate the opportunity to present these comments and am happy to discuss these ideas 
further, if it would be helpful. 
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Subchapter E – Post Award and Asset Management Requirements 

§10.402. Housing Tax Credit and Tax Exempt Bond Developments. 

(a) Commitment. For Competitive HTC Developments, the Department shall issue a 
Commitment to the Development Owner which shall confirm that the Board has approved the 
Application and state the Department's commitment to make a Housing Credit Allocation to the 
Development Owner in a specified amount, subject to the feasibility determination described in 
Subchapter D of this chapter (relating to Underwriting and Loan Policy) and the determination 
that the Development satisfies the requirements of this chapter and other applicable Department 
rules. The Commitment shall expire on the date specified therein, which shall be thirty (30) 
calendar days from the effective date, unless the Development Owner indicates acceptance by 
executing the Commitment, pays the required fee specified in §10.901 of this chapter (relating to 
Fee Schedule), and satisfies any conditions set forth therein by the Department. The 
Commitment expiration date may not be extended. 

 

(b) Determination Notices. For Tax Exempt Bond Developments, the Department shall issue 
a Determination Notice which shall confirm the Board's determination that the Development 
satisfies the requirements of this chapter as applicable and other applicable Department rules in 
accordance with the §42(m)(1)(D) of the Internal Revenue Code (the "Code"). The 
Determination Notice shall also state the Department's commitment to issue IRS Form(s) 8609 
to the Development Owner in a specified amount, subject to the requirements set forth in the 
Department's rules, as applicable. The Determination Notice shall expire on the date specified 
therein, which shall be thirty (30) calendar days from the effective date, unless the Development 
Owner indicates acceptance by executing the Determination Notice, pays the required 
feespecified in §10.901 of this chapter, and satisfies any conditions set forth therein by the 
Department. The Determination Notice expiration date may not be extended without prior 
Board approval for good cause. The Determination Notice will terminate if the Tax Exempt 
Bonds are not closed within the timeframe provided for by the Board on its approval of the 
Determination Notice or if the financing or Development changes significantly as determined by 
the Department pursuant to its rules and any conditions of approval included in the Board 
approval or underwriting report. 

(c) Tax Credit Amount.  The amount of tax credits reflected in the IRS Form(s) 8609 may be 
greater or less than the amount set forth in the Determination Notice based upon the 
Department's and the bond issuer's determination as of each building's placement in service. 
Any increase of tax credits will only be permitted if it is determined necessary by the 
Department, as required by §42(m)(2)(D) of the Code through the submission of the Cost 
Certification package. Increases to the amount of tax credits that exceed 110 percent of the 
amount of credits reflected in the Determination Notice must be approved by the Board. 
Increases to the amount of tax credits that do not exceed 110 percent of the amount of credits 
reflected in the Determination Notice may be approved administratively by the Executive 
Director and are subject to the Credit Increase Fee as described in §10.901 of this chapter. 

(d) Documentation Submission Requirements at Commitment of Funds. No later than the 
expiration date of the Commitment (or no later than December 31 for Competitive HTC 
Applications, whichever is earlier) or Determination Notice, the documentation described in 
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paragraphs (1) - (6) of this subsection must be provided. Failure to provide these documents 
may cause the Commitment or Determination Notice to be rescinded: 

(1) for entities formed outside the state of Texas, evidence that the entity filed a Certificate of 
Application for foreign qualification in Texas, a Franchise Tax Account Status from the 
Texas Comptroller of Public Accounts and a Certificate of Fact from the Office of the 
Secretary of State. If the entity is newly registered in Texas and the Franchise Tax Account 
Status or Certificate of Fact are not available, a statement can be provided to that effect; 

(2) for Texas entities, a copy of the Certificate of Filing for the Certificate of Formation from 
the Office of the Secretary of State; a Certificate of Fact from the Secretary of State and a 
Franchise Tax Account Status from the Texas Comptroller of Public Accounts. If the entity 
is newly registered and the Certificate of Fact and the Franchise Tax Account Status are not 
available, a statement can be provided to that effect; 

(3) evidence that the signer(s) of the Commitment or Determination Notice have the authority 
to sign on behalf of the Applicant in the form of a corporate resolution; 

(4) evidence of final zoning that was proposed or needed to be changed pursuant to the 
development plan; 

(5) evidence of satisfaction of any conditions identified in the Credit Underwriting Analysis 
Report or any other conditions of the award required to be met at Commitment or 
Determination Notice; and 

 

(6) documentation of any changes to representations made in the Application subject to §10.405 
of this chapter (relating to Amendments and Extensions). 

(e) Post Bond Closing Documentation Requirements. 

(1) Regardless of the issuer of the bonds, no later than sixty (60) calendar days following closing 
on the bonds, the Development Owner must submit: 

(A) a Management Plan and an Affirmative Marketing Plan created in compliance with the 
Department's Affirmative Marketing Rule in §10.617 of Subchapter F; 

(B) a training certificate from a Department approved "property owner and manager Fair 
Housing trainer" showing that the Development Owner and on-site or regional property 
manager has attended at least five (5) hours of Fair Housing training within the last year; 

(C) a training certificate from a Department approved "architect and engineer Fair Housing 
trainer" showing that the lead architect or engineer responsible for certifying compliance 
with the Department's accessibility and construction standards has attended at least five 
(5) hours of Fair Housing training within the last year; 

(D) evidence that the financing has closed, such as an executed settlement statement; and 
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(E) a confirmation letter from the Compliance Division evidencing receipt of the Electronic 
Compliance Reporting Filing Agreement and the Owner’s Designation of Administrator 
of Accounts forms pursuant to §10.607(a). 

(2) Certifications required under paragraph (1)(B) and (C) of this subsection must not be older 
than one year from the date of the submission deadline. 

(f) Carryover (Competitive HTC Only). All Developments which received a Commitment, and 
will not be placed in service and receive IRS Form(s) 8609 in the year the Commitment was 
issued, must submit the Carryover documentation, in the form prescribed by the Department in 
the Carryover Manual, no later than the Carryover Documentation Delivery Date as identified in 
§11.2 of this title (relating to Program Calendar for Competitive Housing Tax Credits) of the 
year in which the Commitment is issued pursuant to §42(h)(1)(C) of the Code. 

(1) Commitments for credits will be terminated if the Carryover documentation has not been 
received by this deadline, unless an extension has been approved. This termination is final 
and not appealable, and immediately upon issuance of notice of termination, staff is directed 
to award the credits to other qualified Applicants on the approved waiting list. 

(2) If the interim or permanent financing structure, syndication rate, amount of debt or 
syndication proceeds are finalized but different at the time of Carryover from what was 
proposed in the original Application, applicable documentation of such changes must be 
provided and the Development may be re-evaluated by the Department for a reduction of 
credit or change in conditions. 

 

(3) All Carryover Allocations will be contingent upon the Development Owner providing 
evidence that they have and will maintain Site Control through the 10 Percent Test or 
through the anticipated closing date, whichever is earlier. For purposes of this paragraph, 
any changes in Site Control of the Development Site between Application and Carryover 
must be addressed in accordance with § 10.405. 

(4) Confirmation of the right to transact business in Texas, as evidenced by the Franchise Tax 
Account Status (the equivalent of the prior Certificate of Account Status) from the Texas 
Comptroller of Public Accounts and a Certificate of Fact from the Office of the Secretary of 
State must be submitted with the Carryover Allocation. 

(g) 10 Percent Test (Competitive HTC Only). No later than July 1 of the year following the 
submission of the Carryover Allocation Agreement, documentation must be submitted to the 
Department verifying that the Development Owner has expended more than 10 percent of the 
Development Owner's reasonably expected basis, pursuant to §42(h)(1)(E)(i) and (ii) of the 
Code (as amended by The Housing and Economic Recovery Act of 2008), and Treasury 
Regulations, §1.42-6. The Development Owner must submit, in the form prescribed by the 
Department, documentation evidencing paragraphs (1) - (6) of this subsection, along with all 
information outlined in the Post Award Activities Manual. Satisfaction of the 10 Percent Test 
will be contingent upon the submission of the items described in paragraphs (1) - (7) of this 
subsection as well as all other conditions placed upon the Application in the Commitment. 
Requests for extension will be reviewed on a case by case basis as addressed in §10.405(d) of this 
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chapter and a point deduction evaluation will be completed in accordance with Texas 
Government Code §2306.6710(b)(2) and §11.9(f) of this title. Documentation to be submitted 
for the 10 Percent Test includes: 

(1) an Independent Accountant's Report and Taxpayer's Basis Schedule form. The report must 
be prepared on the accounting firm's letterhead and addressed to the Development Owner 
or an Affiliate of the Development Owner. The Independent Accountant's Report and 
Taxpayers Basis Schedule form must be signed by the Development Owner. 

(2) evidence that the Development Owner has purchased, transferred, leased, or otherwise has 
ownership of the Development Site. For purposes of this paragraph, any changes in the 
Development Site between prior to the 10 Percent Test must be addressed in accordance 
with § 10.405; 

(3) for New Construction, Reconstruction, and Adaptive Reuse Developments, a certification 
from a Third Party civil engineer or architect stating that all necessary utilities will be 
available at the Development Site and that there are no easements, licenses, royalties, or 
other conditions on or affecting the Development that would materially or adversely impact 
the ability to acquire, develop, and operate as set forth in the Application. Copies of 
supporting documents may be required by the Department; 

(4) For the Development Owner and on-site or regional property manager, a training certificate 
from a Department approved "property owner and manager Fair Housing trainer" showing 
that the Development Owner and on-site or regional property manager attended at least five 
 

(5) hours of Fair Housing training. For architects and engineers, a training certificate from a 
Department approved "architect and engineer Fair Housing trainer" showing that the lead 
architect or engineers responsible for certifying compliance with the Department's 
accessibility and construction standards has attended at least five (5) hours of Fair Housing 
training within the last year. Certifications required under this paragraph must not be older 
than one year from the date of the 10 Percent Test Documentation submission deadline; and 

(5) a Certification from the lender and syndicator identifying all known Guarantors. If 
identified Guarantors have changed from the Guarantors identified at the time of 
Application, a non-material amendment must be requested by the Applicant in accordance 
with §10.405 of this subchapter, and the new Guarantors must be reviewed in accordance 
with Chapter 1, Subchapter C of this part (relating to Previous Participation Reviews). 
 

(6) a Development Owner’s preliminary construction schedule or statement showing the 
prospective construction loan closing date, construction start and end dates, prospective 
placed in service date for each building, and planned first year of the credit period. 

(7) If the interim or permanent financing structure, syndication rate, amount of debt or 
syndication proceeds are finalized but different at the time of 10 Percent Test from what was 
proposed in the original Application, applicable documentation of such changes must be 
provided and the Development may be re-evaluated by the Department for a reduction of 
credit or change in conditions. 
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(h) Construction Status Report. Within three (3) months of the 10 Percent Test submission and 
every quarter thereafter, all multifamily developments must submit a construction status report. 
The initial report shall consist of the items identified in paragraphs (1) - (4) of this subsection. 
All subsequent reports shall contain items identified in paragraphs (3) and (4) of this subsection 
and must include any changes or amendments to items in paragraphs (1) - (2) if applicable. 
Construction status reports shall be due by the tenth day of the month following each quarter’s 
end (January, April, July, and October) and continue on a quarterly basis until the entire 
development is complete as evidenced by the final Application and Certificate for Payment (AIA 
Document G702 and G703) or equivalent form approved for submission by the construction 
lender and/or investor. The construction status report submission consists of: 

(1) the executed partnership agreement with the investor (identifying all Guarantors) or, for 
Developments receiving an award only from the Department’s Direct Loan Programs, other 
documents setting forth the legal structure and ownership. If identified Guarantors have 
changed from the Guarantors identified at the time of the 10 Percent Test, a non-material 
amendment must be requested in accordance with §10.405 of this subchapter, and the new 
Guarantors must be reviewed in accordance with Chapter 1, Subchapter C of this part 
(relating to Previous Participation Reviews); 

(2) the executed construction contract and construction loan agreement. If the loan has not 
closed, the anticipated closing date must be provided and, upon closing, the agreement must 
be provided to the Department; 

(3) the most recent Application and Certificate for Payment (AIA Document G702 and G703) 
certified by the Architect of Record (or equivalent form approved for submission by the 
construction lender and/or investor); and 

(4) all Third Party construction inspection reports not previously submitted. 

(i) LURA Origination (Competitive HTC Only). The Development Owner must request a copy 
of the HTC LURA as directed in the Post Award Activities Manual. The Department will draft a 
LURA for the Development Owner that will impose the income and rent restrictions identified 
in the Development's final underwriting report and other representations made in the 
Application, including but not limited to specific commitments to provide tenant services, to 
lease to Persons with Disabilities, and/or to provide specific amenities. After origination, the 
Department executed LURA and all exhibits and addendums will be sent to the Development 
Owner to execute and record in the real property records for the county in which the 
Development is located. The original recorded LURA must be returned to the Department no 
later than the end of the first year of the Credit Period. In general, no Housing Tax Credits are 
allowed to be issued for a building unless there is a properly executed and recorded LURA in 
effect at the end of the first year of the Credit Period. Nothing in this section negates a 
Development Owner's responsibility for full compliance with §42(h)(6) of the Code. The 
Department will not issue IRS Form(s) 8609 until it receives the original, properly-recorded 
LURA, or has alternative arrangements which are acceptable to the Department and approved 
by the Executive Director. Electronically recorded LURAs provided to the Department will be 
acceptable in lieu of the original, recorded copy. 
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(j) Cost Certification (Competitive and Non-Competitive HTC, and related activities Only). 
The Department conducts a feasibility analysis in accordance with §42(m)(2)(C)(i)(III) of the 
Code and Subchapter D of this chapter (relating to Underwriting and Loan Policy) to make a 
final determination on the allocation of Housing Tax Credits. The requirements for cost 
certification include those identified in paragraphs (1) - (3) of this subsection. 

(1) Development Owners must file cost certification documentation no later than January 15 
following the first year of the Credit Period, as defined in §42(f)(1) of the Code. 

(2) The Department will evaluate the cost certification documentation and notify the 
Development Owner of any additional required documentation needed to complete the 
review. The Department reserves the right to request additional documents or certifications 
as it deems necessary or useful in the determination of the Development's eligibility for a final 
Housing Tax Credit allocation amount. Any communication issued to the Development 
Owner pertaining to the cost certification documentation may also be sent to the syndicator. 

(3) IRS Form(s) 8609 will not be issued until the conditions as stated in subparagraphs (A) - (H) 
of this paragraph have been met. The Development Owner has: 

(A) provided evidence that all buildings in the Development have been placed in service by: 

(i) December 31 of the year the Commitment was issued; 

(ii) December 31 of the second year following the year the Carryover Allocation 
Agreement was executed; or 

(iii) the approved Placed in Service deadline; 

(B) provided a complete final cost certification package in the format prescribed by the 
Department. As used herein, a complete final cost certification package means a package 
that meets all of the Department's criteria with all required information and exhibits 
listed in clauses (i) - (xxxviii) of this subparagraph, and pursuant to the Post Award 
Activities Manual. If any item on this list is determined to be unclear, deficient, or 
inconsistent with the cost certification review completed by the Department, a Request 
for Information (RFI) will be sent to the Development Owner. Failure to respond to the 
requested information within a thirty (30) day period from the date of request may result 
in the termination of the cost certification review and request for 8609s and require a 
new request be submitted with a Cost Certification Extension Fee as described in 
Subchapter G of this chapter (relating to Fee Schedule, Appeals and Other Provisions). 
Furthermore, cost certification reviews that remain open for an extended period of time 
(more than 365 days) may be reported to the EARAC during any related party previous 
participation review conducted by the Department. 

(i) Owner's Statement of Certification 

(ii) Owner Summary & Organization Charts for the Owner, Developer, and Guarantors 

(iii) Evidence of Qualified Nonprofit or CHDO Participation 
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(iv) Evidence of Historically Underutilized Business (HUB) Participation 

(v) Development Team List 

(vi) Development Summary with Architect's Certification 

(vii) Development Change Documentation 

(viii) As Built Survey 

(ix) Closing Statement 

(x) Title Policy 

(xi) Title Policy Update 

(xii)Placement in Service 

(xiii) Evidence of Placement in Service 

(xiv) Architect's Certification of Completion Date and Date Ready for Occupancy 

(xv) Auditor's Certification of Acquisition/Rehabilitation Placement in Service Election 

(xvi) Independent Auditor's Report 

(xvii) Independent Auditor's Report of Bond Financing 

(xviii) Development Cost Schedule 

(xix) Contractor's Application for Final Payment (G702/G703) 

(xx)Additional Documentation of Offsite Costs 

(xxi) Rent Schedule 

(xxii) Utility Allowances 

(xxiii) Annual Operating Expenses 

(xxiv) 30 Year Rental Housing Operating Pro Forma 

(xxv) Current Operating Statement 

(xxvi) Current Rent Roll 

(xxvii) Summary of Sources and Uses of Funds 
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(xxviii) Financing Narrative 

(xxix) Final Limited Partnership Agreement 

(xxx) All Loan Agreements and Promissory Notes (except for Agreements and Notes issued 
directly by the Department) 

(xxxi) Architect's Certification of Fair Housing Requirements 

(xxxii) Development Owner Assignment of Individual to Compliance Training 

(xxxiii) TDHCA Compliance Training Certificate 

(xxxiv) TDHCA Final Inspection Clearance Letter 

(xxxv) Other Documentation as Required 

(C) informed the Department of and received written approval for all amendments, extensions, and 
changes in ownership relating to the Development in accordance with §10.405 of this chapter 
(relating to Amendments and Extensions) and §10.406 of this chapter (relating to Ownership 
Transfers (§2306.6713)); 

(D) paid all applicable Department fees, including any past due fees; 

(E) met all conditions noted in the Department underwriting report; 

(F) corrected all issues of noncompliance, including but not limited to noncompliance status with 
the LURA (or any other document containing an Extended Low-income Housing Commitment) 
or the program rules in effect for the subject Development, as described in this chapter. 
Developments in the Corrective Action Period and/or with any uncorrected issues of 
noncompliance, outside of the Corrective Action Period, will not be issued IRS Form(s) 8609s 
until all events of noncompliance are corrected or otherwise approved by the Executive Award 
Review and Advisory Committee; 

(G)  completed an updated underwriting evaluation in accordance with Subchapter D of this chapter 
based on the most current information at the time of the review. 

 

§10.405. Amendments and Extensions. 

(a) Amendments to Housing Tax Credit (HTC) Application or Award Prior to Land Use 
Restriction Agreement (LURA) recording or amendments that do not result in a change 
to the LURA. (§2306.6712) Once a Development receives a Commitment or Determination 
Notice, the Department expects the Development Owner to construct or rehabilitate, operate, 
and own the Development consistent with the representations in the Application.  The 
Department must receive notification of any amendments to the Application.  To the extent the 
proposed amendment does not require modification of a LURA, Department approval shall be 
required in accordance with this section.  An amendment request shall be submitted in writing, 
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containing a detailed explanation of the amendment request and other information as 
determined to be necessary by the Department, along with any applicable fee as identified in 
§10.901(13) of this chapter (relating to Fee Schedule).  The request will be processed as follows: 

 (1) Notification Items.  The following amendments shall not require Department approval, 
unless staff requires additional information or notifies the Development Owner that an 
administrative approval will be required: 

  [insert here] 

 (2) Nonmaterial Amendments.  The Executive Director may administratively approve all 
non-material amendments, including: 

(A) any amendment that is not a notification item, as identified in paragraph (1) above or a 
material alteration, as identified in paragraph (3) below;  

(B) changes to the Person used to meet the experience requirement in §10.204(6) of this 
chapter (relating to Required Documentation for Application Submission); or 

(C) changes involving the Developer or Guarantor or the Control thereof.  Changes in 
Developers or Guarantors will be subject to Previous Participation requirements as further 
described in §10.204(13).  

 (3) Material Amendments.   Regardless of development stage, the Board shall re-evaluate a 
Development that undergoes a material alteration, as identified below, at any time after the initial 
Board approval of the Development. (§2306.6731(b)) The Board may deny an amendment 
request and subsequently may revoke any Commitment or Determination Notice issued for a 
Development or Competitive HTC Application, and may reallocate the credits to other 
Applicants on the waiting list.  Amendment requests for a material alteration may be denied if 
the Board determines that the modification proposed in the amendment: 

(A) would materially alter the Development in a negative manner;  

(B) would have adversely affected the selection of the Application in the Application Round; 
or 

(C) was reasonably foreseeable and preventable by the Development Owner unless good 
cause is found for the approval of the amendment. 

Material alteration of an Application or Development includes, but is not limited to: 

(A) any matter that would have changed the scoring of an Application in the competitive 
process in a manner that the Application would not have received a funding award; 

(B) a significant modification of the site plan; 

(C) a modification of the number of units or bedroom mix of units; 
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(D) a substantive modification of the scope of tenant services; 

(E) a reduction of 3 percent or more in the square footage of the units or common areas; 

 

(F) a significant modification of the architectural design of the Development; 

(G) a modification of the residential density of at least 5 percent; 

(H) exclusion of any requirements as identified in Subchapter B of this chapter 
(relating to Site and Development Requirements and Restrictions) and Subchapter 
C of this chapter (relating to Application Submission Requirements, Ineligibility 
Criteria, Board Decisions and Waiver of Rules or Pre-Clearance for Applications); 

(I)  an increase or decrease in the site acreage, other than changes required by local 
government, of greater than 10 percent from the original site proposed in Site 
Control in the Application; 

(J) If the interim or permanent financing structure, syndication rate, amount of debt or 
syndication proceeds are finalized but different at the time of Carryover from what was 
proposed in the original Application, applicable documentation of such changes must be 
provided and the Development may be re-evaluated by the Department for a reduction of 
credit or change in conditions. 

(K) Significant increases in development costs or changes in financing that would 
affect the financial feasibility determination of the Development in accordance with 
subchapter D, or result in reductions of Tax Credits between the time of 10 Percent Test 
and Cost Certification such that a full re-evaluation and analysis by staff assigned to 
underwrite applications is required; or 

(L)  any other modification considered significant by the Board. 

Amendment requests which require Board approval must be received by the Department at 
least forty-five (45) calendar days prior to the Board meeting in which the amendment is 
anticipated to be considered. Before the fifteenth (15th) day preceding the date of Board 
action on the amendment, notice of an amendment and the recommendation of the 
Executive Director and Department staff regarding the amendment will be posted to the 
Department's website and the Applicant will be notified of the posting. (§2306.6717(a)(4)) 

(4) Amendments Involving Ownership.   Any amendments involving ownership of the 
Property or the Development Owner, directly or indirectly, shall be addressed in accordance 
with § 10.406. 

(5) Compliance.  This section shall be administered in a manner that is consistent with §42 
of the Code.  An amendment will not be approved if a Development has any uncorrected issues 
of noncompliance outside of the Corrective Action Period (other than the provision being 
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amended) unless otherwise approved by the Executive Award Review and Advisory Committee. 
An amendment will not be approved if the Development Owner owes fees to the Department. 

 (b) Amendments to the LURA. Department approval shall be required for any amendment to a 
LURA in accordance with this section.  An amendment request shall be submitted in writing, 
containing a detailed explanation of the amendment request, the reason the change is necessary, 
the good cause for the change, financial information for the Department to evaluate the financial 
impact of the change, if the necessity for the amendment was reasonably foreseeable at the time 
of Application, and other information as determined to be necessary by the Department, along 
with any applicable fee as identified in §10.901 of this chapter (relating to Fee Schedule). The 
Department may order a Market Study or appraisal to evaluate the request which shall be at the 
expense of the Development Owner and the Development Owner will remit funds necessary for 
such report prior to the Department commissioning such report. 

 (1) Non-Material Amendments.  The Executive Director or designee may administratively 
approve all LURA amendments which are not defined as Material Amendments pursuant to 
paragraph (2), below.  An amendment to the LURA is not considered material if the change is 
the result of a Department work out arrangement as recommended by the Department's Asset 
Management Division.  

 (2) Material Amendments.  The Board must consider and approve a material amendment to 
the LURA in accordance with the following: 

(A) the Development Owner must hold a public hearing at least seven (7) business days 
prior to the Board meeting where the Board will consider their request. The notice of the 
hearing and requested change must be provided to each tenant of the Development, the 
current lender and/or investors, the State Senator and Representative for the district 
containing the Development, and the chief elected official for the municipality, if located in a 
municipality, or the county commissioners, if located outside of a municipality;  

 

 (B) ten (10) business days before the public hearing, the Development Owner must 
submit a draft notice of the hearing for approval by the Department. The Department will 
create and provide upon request a sample notice and approve or amend the draft notice 
within three (3) business days of receipt;  

(C) Board approval is required if a Development Owner requests a reduction in the 
number of Low-Income Units, a change in the income or rent restrictions, a change in the 
Target Population, a substantive modification in the scope of tenant services, the removal of 
material participation by a HUB or Nonprofit Organization as further described in §10.406 
of this subchapter, a change in the Right of First Refusal period as described in amended 
§2306.6725 of the Texas Government Code, or any amendment deemed material by the 
Executive Director or Board; 

 (D) In the event that a Development Owner seeks to be released from the commitment to 
serve the income level of tenants identified in the Application and Credit Underwriting 
Analysis Report at the time of award and as approved by the Board, the procedure described 
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in subparagraphs (i) and (ii) of this paragraph will apply to the extent such request is not 
prohibited based on statutory and/or regulatory provisions: 

(i) for amendments that involve a reduction in the total number of Low-
Income Units, or a reduction in the number of Low-Income Units at any rent or 
income level, as approved by the Board, evidence must be presented to the 
Department to support the amendment.  If the request is based upon financial 
feasibility, the lender and syndicator must submit written confirmation that the 
Development is financially infeasible without the adjustment in Units, and  any 
affirmative recommendation by the staff to the Board is contingent upon 
concurrence from Department staff that the Unit adjustment is necessary for the 
continued financial feasibility of the Development; and 

 (ii) if it is determined by the Department that the loss of low-income targeting 
points would have resulted in the Application not receiving an award in the year of 
allocation, and the amendment is approved by the Board, the approved amendment 
will carry a penalty that prohibits the Applicant and all Persons or entities with any 
ownership interest in the Application (excluding any tax credit 
purchaser/syndicator), from participation in the Housing Tax Credit Program (for 
both the Competitive Housing Tax Credit Developments and Tax-Exempt Bond 
Developments) for twenty-four (24) months from the time that the amendment is 
approved. 

 (3) Preparation of Amendment.  Upon approval of a LURA amendment request, Department 
staff will provide the Development Owner an amended LURA for execution and recordation in 
the county where the Development is located.  

 (4) Compliance.  The Department will not approve changes that would violate state or federal 
laws including the requirements of §42 of the Code, 24 CFR Part 92 (HOME Final Rule), 
Chapter 11 of this title (relating to Housing Tax Credit Program Qualified Allocation Plan), 
Texas Government Code, Chapter 2306, the Fair Housing Act, and, for Tax Exempt Bond 
Developments, compliance with their trust indenture and corresponding bond issuance 
documents.  LURAs will not be amended if the subject Development has any uncorrected issues 
of noncompliance outside of the Corrective Action Period (other than the provision being 
amended) unless otherwise approved by the Executive Award Review and Advisory Committee. 
LURAs will not be amended if the Development Owner owes fees to the Department.  

   

(c) Amendments to Direct Loan Terms. The Executive Director or authorized designee may 
approve amendments to loan terms prior to closing as described in paragraphs (1) - (6) of this 
subsection. Board approval is necessary for any other changes prior to closing. 

(1) extensions of up to 15 months to the loan closing date specified in §10.403(a) of this chapter 
(relating to Direct Loans). An Applicant must document good cause, which may include 
constraints in arranging a multiple-source closing; 
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(2) changes to the loan maturity date to accommodate the requirements of other lenders or to 
maintain parity of term; 

(3) extensions of up to 12 months for the construction completion or loan conversion date 
based on documentation that the extension is necessary to complete construction and that 
there is good cause for the extension. Such a request will generally not be approved prior to 
initial loan closing; 

(4) changes to the loan amortization or interest rate that cause the annual repayment amount to 
decrease less than 20 percent or any changes to the amortization or interest rate that 
increases the annual repayment amount; 

(5) decreases in the Direct Loan amount, provided the decrease does not jeopardize the 
financial viability of the Development. Increases will generally not be approved unless the 
Applicant competes for the additional funding under an open NOFA; and 

(6) changes to other loan terms or requirements as necessary to facilitate the loan closing 
without exposing the Department to undue financial risk. 

(7) An Applicant may request a change to the terms of a loan. Requests for changes to the loan 
post closing will be processed as loan modifications and may require additional approval by 
the Department's Asset Management Division. Post closing loan modifications requiring 
changes in the Department’s loan terms, lien priority, or amounts (other than in the event of 
a payoff) will generally only be considered as part of a Department or Asset Management 
Division work out arrangement or other condition intended to mitigate financial risk and will 
not require additional Executive Director or Board approval except where the post closing 
change could have been anticipated prior to closing as determined by staff. 

(d) HTC Extensions. Extensions must be requested if the original deadline associated with 
Carryover, the 10 Percent Test (including submission and expenditure deadlines), or cost 
certification requirements will not be met. Extension requests submitted at least thirty (30) 
calendar days in advance of the applicable deadline will not be required to submit an extension 
fee as described in §10.901 of this chapter. Any extension request submitted fewer than thirty 
(30) days in advance of the applicable deadline or after the applicable deadline will not be 
processed unless accompanied by the applicable fee. Extension requests will be approved by the 
Executive Director or Designee, unless, at staff's discretion it warrants Board approval due to 
extenuating circumstances stated in the request. The extension request must specify a requested 
extension date and the reason why such an extension is required. If the Development Owner is 
requesting an extension to the Carryover submission or 10 percent Test deadline(s), a point 
deduction evaluation will be completed in accordance with Texas Government Code, 
§2306.6710(b)(2), and §11.9(f) of this title (relating to Competitive HTC Selection Criteria). 
Therefore, the Development Owner must clearly describe in their request for an extension how 
the need for the extension was beyond the reasonable control of the Applicant/Development 
Owner and could not have been reasonably anticipated. Carryover extension requests will not be 
granted an extended deadline later than December 1st of the year the Commitment was issued. 

§10.406. Ownership Transfers (§2306.6713). 
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(a) Ownership Transfer Notification. All multifamily Development Owners must provide 
written notice and a completed Ownership Transfer packet, if applicable, to the Department at 
least forty-five (45) calendar days prior to any sale, transfer, or exchange of the Development or 
any portion of or Controlling interest in the Development. Except as otherwise provided herein, 
the Executive Director's prior written approval of any such transfer is required.  The Executive 
Director may not unreasonably withhold approval of the transfer requested in compliance with 
this section.  

 

(b) Exceptions.  The following exceptions to the ownership transfer process outlined herein 
apply: 

  

 (1) A Development Owner shall be required to notify the Department but shall not be 
required to obtain Executive Director approval when the transferee is an Affiliate of the 
Development Owner with no new Principals or the transferee is a Related Party who does not 
Control the Development and the transfer is being made for estate planning purposes.   

 (2) Transfers that are the result of an involuntary removal of the general partner by the 
investment limited partner do not require advance approval but must be reported to the 
Department as soon as possible, with an Ownership Transfer packet, due to the sensitive timing 
and nature of this decision.  

 (3) Changes to the investment limited partner, non-Controlling limited partner, or other 
non-Controlling partners affiliated with the investment limited partner do not require Executive 
Director approval.  A General Partner's acquisition of the interest of the investment limited 
partner does not require Executive Director approval, unless some other change in ownership is 
occurring as part of the same overall transaction. 

 (4) Changes resulting from foreclosure wherein the lender or financial institution 
involved in the transaction is the resulting owner do not require advance approval but must be 
reported to the Department as soon as possible, due to the sensitive timing and nature of this 
decision. 

(c) General Requirements.   

 (1) Any new Principal in the ownership of a Development must be eligible under 
§10.202 of Subchapter C.   In addition, new members with a controlling interest will be reviewed 
in accordance with Chapter 1, Subchapter C of this part (relating to Previous Participation 
Reviews). 

 (2)  Changes in Developers or Guarantors must be addressed as non-material 
amendments to the application under §10.405 of this subchapter. 

 (3) To the extent an investment limited partner or its Affiliate assumes a Controlling 
interest in a Development Owner, such acquisition shall be subject to the Ownership Transfer 
requirements set forth herein. 
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(d) Removal Issues. If the Department determines that the transfer, involuntary removal, or 
replacement was due to a default by the General Partner under the Limited Partnership 
Agreement, or other detrimental action that put the Development at risk of failure, staff may 
make a recommendation to the Board for the debarment of the entity and/or its Principals and 
Affiliates pursuant to the Department's debarment rule. In addition, a record of transfer 
involving Principals in new proposed awards will be reported and may be taken into 
consideration by the Executive Award and Review Committee, in accordance with Chapter 1, 
Subchapter C of this part (relating to Previous Participation Reviews), prior to recommending 
any new financing or allocation of credits. 

(c) Transfers Prior to 8609 Issuance or Construction Completion. Prior to the issuance of IRS 
Form(s) 8609 (for Housing Tax Credits) or the completion of construction (for all 
Developments funded through other Department programs) an Applicant may request an 
amendment to its ownership structure to add Principals. The party(ies) reflected in the 
Application as having Control must remain in the ownership structure and retain such Control, 
unless approved otherwise by the Board. An Applicant, General Partner or Development Owner 
may not sell the Development in whole or voluntarily end its Control prior to the issuance of 
8609s. 

(d) NonProfit Organizations. If the ownership transfer request is to replace a nonprofit 
organization within the Development Owner, the replacement nonprofit entity must adhere to 
the requirements in paragraph (1) or (2) of this subsection. 

(1) If the LURA requires ownership or material participation in ownership by a Qualified Non-
Profit Organization, and the Development received Tax Credits pursuant to §42(h)(5) of the 
Code, the transferee must be a Qualified Non-Profit Organization that meets the 
requirements of §42(h)(5) of the Code and Texas Government Code §2306.6706 and can 
demonstrate planned participation in the operation of the Development on a regular, 
continuous, and substantial basis. 

(2) If the LURA requires ownership or material participation in ownership by a Qualified Non-
Profit Organization or CHDO, but the Development did not receive Tax Credits pursuant 
to §42(h)(5) of the Code, the Development Owner must show that the transferee is a 
nonprofit organization or CHDO, as applicable, that complies with the LURA. 

(3) Exceptions to the above may be made on a case by case basis if the Development is past its 
Compliance Period, was not reported to the IRS as part of the Department’s Non-Profit Set 
Aside in any HTC Award year, and follows the procedures outlined in §10.405(b)(1)-(5) of 
this chapter (relating to LURA Amendments that require Board Approval). The Board must 
find that: 

(a) the selling nonprofit is acting of its own volition or is being removed as the result of a 
default under the organizational documents of the Development Owner; 

(b) the participation by the nonprofit was substantive and meaningful during the full term of 
the Compliance Period but is no longer substantive or meaningful to the operations of 
the Development; and 
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(c) the proposed purchaser meets the Department’s standards for ownership transfers. 

 

(e) Historically Underutilized Business (“HUB”) Organizations. If a HUB is the general 
partner of a Development Owner and it (i) is being removed as the result of a default under the 
organizational documents of the Development Owner, (ii) determines to sell its ownership 
interest or (iii) determines to maintain its ownership interest but is unable to maintain its HUB 
status, in either case, after the issuance of 8609’s, the purchaser of that general partnership 
interest or the general partner is not required to be a HUB as long as the LURA does not require 
such continual ownership, or the procedures outlined in §10.405(b)(1)-(5) of this chapter 
(relating to LURA Amendments that require Board Approval) have been followed and 
approved. Such approval can be obtained concurrent with Board approval described herein. All 
such transfers must be approved by the Board and require that the Board find that: 

(1) the selling HUB is acting of its own volition or is being removed as the result of a default 
under the organizational documents of the Development Owner; 

(2) the participation by the HUB has been substantive and meaningful, or would have been 
substantial and meaningful had the HUB not defaulted under the organizational documents 
of the Development Owner, enabling it to realize not only financial benefit but to acquire 
skills relating to the ownership and operation of affordable housing; and 

(3) the proposed purchaser meets the Department’s standards for ownership transfers 

(f) Documentation Required. A Development Owner must submit documentation requested by 
the Department to enable the Department to understand fully the facts and circumstances that 
gave rise to the need for the transfer and the effects of approval or denial. Documentation must 
be submitted as directed in the Post Award Activities Manual, which includes but is not limited 
to: 

(1) a written explanation outlining the reason for the request; 

(2) ownership transfer information, including but not limited to the type of sale, amount of 
Development reserves to transfer in the event of a property sale, and the prospective closing 
date; 

(3) pre and post transfer organizational charts with TINs of each organization down to the 
level of natural persons in the ownership structure as described in §10.204(13)(A) of 
Subchapter C; 

(3) a list of the names and contact information for transferees and Principals; 

(4) Previous Participation information for any new Principal as described in §10.204(13)(b) of 
Subchapter C; 

(5) agreements among parties associated with the transfer; 
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(6) a fully executed Owner’s Certification of Agreement to Comply with the LURA, which may 

be subject to recording as required by the Department; 
 

(7) Owners Certifications with regard to materials submitted further described in the Post 
Award Activities Manual; 

(8) detailed information describing the organizational structure, experience, and financial 
capacity of the transferees and any Principal or Controlling entity; 

(9) evidence and certification that the tenants in the Development have been notified in writing 
of the proposed transfer at least 30 calendar days prior to the date the transfer is approved 
by the Department. The ownership transfer approval letter will not be issued until this 30 
day period has expired; 

(10) any required exhibits and the list of exhibits related to specific circumstances of 
transfer or Ownership as detailed in the Post Award Activities Manual. 

(g) Once the Department receives all necessary information under this section and as required under 
the Post Award Activities Manual, staff shall initiate a qualifications review of a transferee, in 
accordance with Chapter 1, Subchapter C of this part, to determine the transferee's past 
compliance with all aspects of the Department's programs, LURAs and eligibility under this 
chapter and §10.202 of Subchapter C (relating to ineligible applicants and applications). 

(h) Credit Limitation. As it relates to the Housing Tax Credit amount further described in §11.4(a) 
of this title (relating to Tax Credit Request and Award Limits), the credit amount will not be 
applied in circumstances described in paragraphs (1) and (2) of this subsection: 

(1) in cases of transfers in which the syndicator, investor or limited partner is taking over 
ownership of the Development and not merely replacing the general partner; or 

(2) in cases where the general partner is being replaced if the award of credits was made at least 
five (5) years prior to the transfer request date. 

(i) Penalties, Past Due Fees and Underfunded Reserves. Any new Development Owner or new 
Principal of a Development Owner approved in the ownership transfer process must comply 
with all requirements stated in Subchapter F of this chapter (relating to Compliance Monitoring). 
The Development Owner and its Principals, as on record with the Department, will be liable for 
any penalties or fees imposed by the Department, even if such penalty can be attributable to the 
new Development Owner or Principals, unless such ownership transfer is approved by the 
Department. In the event a Development undergoing an ownership transfer has a history of 
uncorrected UPCS violations, ongoing issues related to keeping housing sanitary, safe, and 
decent, an account balance below the annual reserve deposit amount as specified in §10.404(a) 
(relating to Replacement Reserve Accounts), or that appears insufficient to meet capital 
expenditure needs as indicated by the number or cost of repairs included in a PCA, the proposed 
new Development Owner or Principals may be required to establish and maintain a replacement 
reserve account or increase the amount of regular deposits to the replacement reserve account 
by entering into a Reserve Agreement with the Department. The Department may also request a 
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plan and timeline relating to needed repairs or renovations that will be completed by the 
departing and/or incoming Development Owner or Principals as a condition to approving the 
Transfer. 

 

(j) Ownership Transfer Processing Fee. The ownership transfer request must be accompanied by 
corresponding ownership transfer fee as outlined in §10.901 of this chapter (relating to Fee 
Schedule). 
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Subchapter E – Post Award and Asset Management Requirements 

§10.402. Housing Tax Credit and Tax Exempt Bond Developments. 

 

(a) Commitment. For Competitive HTC Developments, the Department shall issue a 
Commitment to the Development Owner which shall confirm that the Board has approved the 
Application and state the Department's commitment to make a Housing Credit Allocation to the 
Development Owner in a specified amount, subject to the feasibility determination described in 
Subchapter D of this chapter (relating to Underwriting and Loan Policy) and the determination 
that the Development satisfies the requirements of this chapter and other applicable Department 
rules. The Commitment shall expire on the date specified therein, which shall be thirty (30) 
calendar days from the effective date, unless the Development Owner indicates acceptance by 
executing the Commitment, pays the required fee specified in §10.901 of this chapter (relating to 
Fee Schedule), and satisfies any conditions set forth therein by the Department. The 
Commitment expiration date may not be extended. 

 

(b) (b) Determination Notices. For Tax Exempt Bond Developments, the Department shall issue 
a Determination Notice which shall confirm the Board's determination that the Development 
satisfies the requirements of this chapter as applicable and other applicable Department rules in 
accordance with the §42(m)(1)(D) of the Internal Revenue Code (the "Code"). The 
Determination Notice shall also state the Department's commitment to issue IRS Form(s) 8609 
to the Development Owner in a specified amount, subject to the requirements set forth in the 
Department's rules, as applicable. The Determination Notice shall expire on the date specified 
therein, which shall be thirty (30) calendar days from the effective date, unless the Development 
Owner indicates acceptance by executing the Determination Notice, pays the required fee 
specified in §10.901 of this chapter, and satisfies any conditions set forth therein by the 
Department. The Determination Notice expiration date may not be extended without prior 
Board approval for good cause. The Determination Notice will terminate if the Tax Exempt 
Bonds are not closed within the timeframe provided for by the Board on its approval of the 
Determination Notice or if the financing or Development changes significantly as determined by 
the Department pursuant to its rules and any conditions of approval included in the Board 
approval or underwriting report. 

 

(c) Tax Credit Amount.  The amount of tax credits reflected in the IRS Form(s) 8609 may be 
greater or less than the amount set forth in the Determination Notice based upon the 
Department's and the bond issuer's determination as of each building's placement in service. Any 
increase of tax credits will only be permitted if it is determined necessary by the Department, as 
required by §42(m)(2)(D) of the Code through the submission of the Cost Certification package. 
Increases to the amount of tax credits that exceed 110 percent of the amount of credits reflected 
in the Determination Notice must be approved by the Board. Increases to the amount of tax 
credits that do not exceed 110 percent of the amount of credits reflected in the Determination 
Notice may be approved administratively by the Executive Director and are subject to the Credit 
Increase Fee as described in §10.901 of this chapter. 

 

(d) Documentation Submission Requirements at Commitment of Funds. No later than the 
expiration date of the Commitment (or no later than December 31 for Competitive HTC 
Applications, whichever is earlier) or Determination Notice, the documentation described in 
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paragraphs (1) - (6) of this subsection must be provided. Failure to provide these documents may 
cause the Commitment or Determination Notice to be rescinded: 

(1) for entities formed outside the state of Texas, evidence that the entity filed a Certificate of 
Application for foreign qualification in Texas, a Franchise Tax Account Status from the 
Texas Comptroller of Public Accounts and a Certificate of Fact from the Office of the 
Secretary of State. If the entity is newly registered in Texas and the Franchise Tax Account 
Status or Certificate of Fact are not available, a statement can be provided to that effect; 

(2) for Texas entities, a copy of the Certificate of Filing for the Certificate of Formation from 
the Office of the Secretary of State; a Certificate of Fact from the Secretary of State and a 
Franchise Tax Account Status from the Texas Comptroller of Public Accounts. If the entity 
is newly registered and the Certificate of Fact and the Franchise Tax Account Status are not 
available, a statement can be provided to that effect; 

(3) evidence that the signer(s) of the Commitment or Determination Notice have the authority 
to sign on behalf of the Applicant in the form of a corporate resolution which indicates the 
sub-entity in Control and that the Person(s) signing the Application constitute all Persons 
required to sign or submit such documents; 

(4) evidence of final zoning that was proposed or needed to be changed pursuant to the 
Ddevelopment plan; 

(5) evidence of satisfaction of any conditions identified in the Credit Underwriting Analysis 
Report or any other conditions of the award required to be met at Commitment or 
Determination Notice; and 

 

(6) documentation of any changes to representations made in the Application subject to §10.405 
of this chapter (relating to Amendments and Extensions). 

(e) Post Bond Closing Documentation Requirements. 

(1) Regardless of the issuer of the bonds, no later than sixty (60) calendar days following closing 
on the bonds, the Development Owner must submit: 

(A) a Management Plan and an Affirmative Marketing Plan created in compliance with the 
Department's Affirmative Marketing Rule in §10.617 of Subchapter F; 

(B) a training certificate from a Department approved "property owner and manager Fair 
Housing trainer" showing that the Development Owner and on-site or regional property 
manager has attended at least five (5) hours of Fair Housing training within the last year; 

(C) a training certificate from a Department approved "architect and engineer Fair Housing 
trainer" showing that the lead architect or engineer responsible for certifying compliance 
with the Department's accessibility and construction standards has attended at least five 
(5) hours of Fair Housing training within the last year; 

(D) evidence that the financing has closed, such as an executed settlement statement; and 
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(E) a confirmation letter from the Compliance Division evidencing receipt of the Electronic 
Compliance Reporting Filing Agreement and the Owner’s Designation of Administrator 
of Accounts forms pursuant to §10.607(a). 

(2) Certifications required under paragraph (1)(B) and (C) of this subsection must not be older 
than one year from the date of the submission deadline. 

(f) Carryover (Competitive HTC Only). All Developments which received a Commitment, and 
will not be placed in service and receive IRS Form(s) 8609 in the year the Commitment was 
issued, must submit the Carryover documentation, in the form prescribed by the Department in 
the Carryover Manual, no later than the Carryover Documentation Delivery Date as identified in 
§11.2 of this title (relating to Program Calendar for Competitive Housing Tax Credits) of the 
year in which the Commitment is issued pursuant to §42(h)(1)(C) of the Code. 

(1) Commitments for credits will be terminated if the Carryover documentation has not been 
received by this deadline, unless an extension has been approved. This termination is final 
and not appealable, and immediately upon issuance of notice of termination, staff is directed 
to award the credits to other qualified Applicants on the approved waiting list. 

(2) If the interim or permanent financing structure, syndication rate, amount of debt or 
syndication proceeds are finalized but different at the time of Carryover from what was 
proposed in the original Application, applicable documentation of such changes must be 
provided and the Development may be re-evaluated by the Department for a reduction of 
credit or change in conditions. 

 

(3) All Carryover Allocations will be contingent upon the Development Owner providing 
evidence that they have and will maintain Site Control through the 10 Percent Test or 
through the anticipated closing date, whichever is earlier. For purposes of this paragraph, any 
changes in Site Control of the Development Site at between Application and Carryover must 
be identical to the Development Site that was submitted at the time of Application 
submission or last approved by amendment as determined by the Department addressed in 
accordance with § 10.405. 

(4) Confirmation of the right to transact business in Texas, as evidenced by the Franchise Tax 
Account Status (the equivalent of the prior Certificate of Account Status) from the Texas 
Comptroller of Public Accounts and a Certificate of Fact from the Office of the Secretary of 
State must be submitted with the Carryover Allocation. 

(g) 10 Percent Test (Competitive HTC Only). No later than July 1 of the year following the 
submission of the Carryover Allocation Agreement, documentation must be submitted to the 
Department verifying that the Development Owner has expended more than 10 percent of the 
Development Owner's reasonably expected basis, pursuant to §42(h)(1)(E)(i) and (ii) of the Code 
(as amended by The Housing and Economic Recovery Act of 2008), and Treasury Regulations, 
§1.42-6. The Development Owner must submit, in the form prescribed by the Department, 
documentation evidencing paragraphs (1) - (6) of this subsection, along with all information 
outlined in the Post Award Activities Manual. Satisfaction of the 10 Percent Test will be 
contingent upon the submission of the items described in paragraphs (1) - (67) of this subsection 
as well as all other conditions placed upon the Application in the Commitment. Requests for 
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extension will be reviewed on a case by case basis as addressed in §10.405(d) of this chapter and 
a point deduction evaluation will be completed in accordance with Texas Government Code 
§2306.6710(b)(2) and §11.9(f) of this title. Documentation to be submitted for the 10 Percent 
Test includes: 

(1) an Independent Accountant's Report and Taxpayer's Basis Schedule form. The report must 
be prepared on the accounting firm's letterhead and addressed to the Development Owner 
or an Affiliate of the Development Owner. The Independent Accountant's Report and 
Taxpayers Basis Schedule form must be signed by the Development Owner. 

(2) evidence that the Development Owner has purchased, transferred, leased, or otherwise has 
ownership of the Development Site. The Development Site must be identical to the 
Development Site that was submitted at the time of Application submission or last approved 
by amendment as determined by the Department For purposes of this paragraph, any 
changes in the Development Site between prior to the 10 Percent Test must be addressed in 
accordance with § 10.405; 

(3) for New Construction, Reconstruction, and Adaptive Reuse Developments, a certification 
from a Third Party civil engineer or architect stating that all necessary utilities will be 
available at the Development Site and that there are no easements, licenses, royalties, or 
other conditions on or affecting the Development that would materially or adversely impact 
the ability to acquire, develop, and operate as set forth in the Application. Copies of 
supporting documents may be required by the Department; 

(4) For the Development Owner and on-site or regional property manager, a training certificate 
from a Department approved "property owner and manager Fair Housing trainer" showing 
that the Development Owner and on-site or regional property manager attended at least five 
 

(5) hours of Fair Housing training. For architects and engineers, a training certificate from a 
Department approved "architect and engineer Fair Housing trainer" showing that the lead 
architect or engineers responsible for certifying compliance with the Department's 
accessibility and construction standards has attended at least five (5) hours of Fair Housing 
training within the last year. Certifications required under this paragraph must not be older 
than one year from the date of the 10 Percent Test Documentation submission deadline; and 

 

(6) a Certification from the lender and syndicator identifying all known Guarantors. If 
identified Guarantors have changed from the Guarantors identified on the Org Charts 
submitted at the time of Application, a non-material amendment must be requested by the 
Applicant in accordance with §10.405 of this subchapter, and the new Guarantors and 
members must be reviewed in accordance with Chapter 1, Subchapter C of this part 
(relating to Previous Participation Reviews). 
 

(7) a Development Owner’s preliminary construction schedule or statement showing the 
prospective construction loan closing date, construction start and end dates, prospective 
placed in service date for each building, and planned first year of the credit period. 

 

(8) If the interim or permanent financing structure, syndication rate, amount of debt or 
syndication proceeds are finalized but different at the time of 10 Percent Test from what was 
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proposed in the original Application, applicable documentation of such changes must be 
provided and the Development may be re-evaluated by the Department for a reduction of 
credit or change in conditions. 
(A)  

(h) Construction Status Report. Within three (3) months of the 10 Percent Test submission and 
every quarter thereafter, all multifamily developments must submit a construction status report. 
The initial report shall consist of the items identified in paragraphs (1) - (4) of this subsection. All 
subsequent reports shall contain items identified in paragraphs (3) and (4) of this subsection and 
must include any changes or amendments to items in paragraphs (1) - (2) if applicable. 
Construction status reports shall be due by the tenth day of the month following each quarter’s 
end (January, April, July, and October) and continue on a quarterly basis until the entire 
development is complete as evidenced by the final Application and Certificate for Payment (AIA 
Document G702 and G703) or equivalent form approved for submission by the construction 
lender and/or investor. The construction status report submission consists of: 

(1) the executed partnership agreement with the investor (identifying all Guarantors) or, for 
Developments receiving an award only from the Department’s Direct Loan Programs, other 
documents setting forth the legal structure and ownership. If identified Guarantors or 
members with potential control have been added to the Guarantors and members have 
changed from the Guarantors identified on the Org Charts submitted at the time of 
Applicationthe 10 Percent Test, a non-material amendment must be requested in accordance 
with §10.405 of this subchapter, and the new Guarantors and members must be reviewed in 
accordance with Chapter 1, Subchapter C of this part (relating to Previous Participation 
Reviews); 

(2) the executed construction contract and construction loan agreement. If the loan has not 
closed, the anticipated closing date must be provided and, upon closing, the agreement must 
be provided to the Department; 

(3) the most recent Application and Certificate for Payment (AIA Document G702 and G703) 
certified by the Architect of Record (or equivalent form approved for submission by the 
construction lender and/or investor); and 

(4) all Third Party construction inspection reports not previously submitted. 

(i) LURA Origination (Competitive HTC Only). The Development Owner must request a copy 
of the HTC LURA as directed in the Post Award Activities Manual. The Department will draft a 
LURA for the Development Owner that will impose the income and rent restrictions identified 
in the Development's final underwriting report and other representations made in the 
Application, including but not limited to specific commitments to provide tenant services, to 
lease to Persons with Disabilities, and/or to provide specific amenities. After origination, the 
Department executed LURA and all exhibits and addendums will be sent to the Development 
Owner to execute and record in the real property records for the county in which the 
Development is located. The original recorded LURA must be returned to the Department no 
later than the end of the first year of the Credit Period. In general, no Housing Tax Credits are 
allowed to be issued for a building unless there is a properly executed and recorded LURA in 
effect at the end of the first year of the Credit Period. Nothing in this section negates a 
Development Owner's responsibility for full compliance with §42(h)(6) of the Code. The 
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Department will not issue IRS Form(s) 8609 until it receives the original, properly-recorded 
LURA, or has alternative arrangements which are acceptable to the Department and approved 
by the Executive Director. Electronically recorded LURAs provided to the Department will be 
acceptable in lieu of the original, recorded copy. 

(j) Cost Certification (Competitive and Non-Competitive HTC, and related activities Only). 
The Department conducts a feasibility analysis in accordance with §42(m)(2)(C)(i)(III) of the 
Code and Subchapter D of this chapter (relating to Underwriting and Loan Policy) to make a 
final determination on the allocation of Housing Tax Credits. The requirements for cost 
certification include those identified in paragraphs (1) - (3) of this subsection. 

(1) Development Owners must file cost certification documentation no later than January 15 
following the first year of the Credit Period, as defined in §42(f)(1) of the Code. 

(2) The Department will evaluate the cost certification documentation and notify the 
Development Owner of any additional required documentation needed to complete the 
review. The Department reserves the right to request additional documents or certifications as 
it deems necessary or useful in the determination of the Development's eligibility for a final 
Housing Tax Credit allocation amount. Any communication issued to the Development 
Owner pertaining to the cost certification documentation may also be sent to the syndicator. 

(3) IRS Form(s) 8609 will not be issued until the conditions as stated in subparagraphs (A) - (H) 
of this paragraph have been met. The Development Owner has: 

(A) provided evidence that all buildings in the Development have been placed in service by: 

(i) December 31 of the year the Commitment was issued; 

(ii) December 31 of the second year following the year the Carryover Allocation 
Agreement was executed; or 

(iii) the approved Placed in Service deadline; 

(B) provided a complete final cost certification package in the format prescribed by the 
Department. As used herein, a complete final cost certification package means a package 
that meets all of the Department's criteria with all required information and exhibits 
listed in clauses (i) - (xxxviii) of this subparagraph, and pursuant to the Post Award 
Activities Manual. If any item on this list is determined to be unclear, deficient, or 
inconsistent with the cost certification review completed by the Department, a Request 
for Information (RFI) will be sent to the Development Owner. Failure to respond to the 
requested information within a thirty (30) day period from the date of request may result 
in the termination of the cost certification review and request for 8609s and require a 
new request be submitted with a Cost Certification Extension Fee as described in 
Subchapter G of this chapter (relating to Fee Schedule, Appeals and Other Provisions). 
Furthermore, cost certification reviews that remain open for an extended period of time 
(more than 365 days) may be reported to the EARAC during any related party previous 
participation review conducted by the Department. 

(i) Owner's Statement of Certification 



 

27 
 611692v1 10/15/2015 4:41:10 PM 

(ii) Owner Summary & Organization Charts for the Owner, Developer, and Guarantors 

(iii) Evidence of Qualified Nonprofit or CHDO Participation 

(iv) Evidence of Historically Underutilized Business (HUB) Participation 

(v) Development Team List 

(vi) Development Summary with Architect's Certification 

(vii) Development Change Documentation 

(viii) As Built Survey 

(ix) Closing Statement 

(x) Title Policy 

(xi) Title Policy Update 

(xii)Placement in Service 

(xiii) Evidence of Placement in Service 

(xiv) Architect's Certification of Completion Date and Date Ready for Occupancy 

(xv) Auditor's Certification of Acquisition/Rehabilitation Placement in Service Election 

(xvi) Independent Auditor's Report 

(xvii) Independent Auditor's Report of Bond Financing 

(xviii) Development Cost Schedule 

(xix) Contractor's Application for Final Payment (G702/G703) 

(xx)Additional Documentation of Offsite Costs 

(xxi) Rent Schedule 

(xxii) Utility Allowances 

(xxiii) Annual Operating Expenses 

(xxiv) 30 Year Rental Housing Operating Pro Forma 

(xxv) Current Operating Statement 
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(xxvi) Current Rent Roll 

(xxvii) Summary of Sources and Uses of Funds 

(xxviii) Financing Narrative 

(xxix) Final Limited Partnership Agreement 

(xxx) All Loan Agreements and Promissory Notes (except for Agreements and Notes issued 
directly by the Department) 

(xxxi) Architect's Certification of Fair Housing Requirements 

(xxxii) Development Owner Assignment of Individual to Compliance Training 

(xxxiii) TDHCA Compliance Training Certificate 

(xxxiv) TDHCA Final Inspection Clearance Letter 

(xxxv) Other Documentation as Required 

(C) informed the Department of and received written approval for all amendments, extensions, and 
changes in ownership relating to the Development in accordance with §10.405 of this chapter 
(relating to Amendments and Extensions) and §10.406 of this chapter (relating to Ownership 
Transfers (§2306.6713)); 

(D) paid all applicable Department fees, including any past due fees; 

(E) met all conditions noted in the Department underwriting report; 

(F) corrected all issues of noncompliance, including but not limited to noncompliance status with 
the LURA (or any other document containing an Extended Low-income Housing Commitment) 
or the program rules in effect for the subject Development, as described in this chapter. 
Developments in the Corrective Action Period and/or with any uncorrected issues of 
noncompliance, outside of the Corrective Action Period, will not be issued IRS Form(s) 8609s 
until all events of noncompliance are corrected or otherwise approved by the Executive Award 
Review and Advisory Committee; 

(G)  completed an updated underwriting evaluation in accordance with Subchapter D of this chapter 
based on the most current information at the time of the review. 

 

§10.405. Amendments and Extensions. 

(a) Amendments to Housing Tax Credit (HTC) Application or Award Prior to Land Use 
Restriction Agreement (LURA) recording or amendments that do not result in a change 
to the LURA. (§2306.6712) Once a Development receives a Commitment or Determination 
Notice, the Department expects the Development Owner to construct or rehabilitate, operate, 
and own the Development consistent with the representations in the Application.  The 
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Department must receive notification of any amendments to the Application.  To the extent the 
proposed amendment does not require modification of a LURA, Department approval shall be 
required in accordance with this section.  An amendment request shall be submitted in writing, 
containing a detailed explanation of the amendment request and other information as 
determined to be necessary by the Department, along with any applicable fee as identified in 
§10.901(13) of this chapter (relating to Fee Schedule).  The request will be processed as follows: 

 (1) Notification Items.  The following amendments shall not require Department approval, 
unless staff requires additional information or notifies the Development Owner that an 
administrative approval will be required: 

  [insert here] 

 (2) Nonmaterial Amendments.  The Executive Director may administratively approve all non-
material amendments, including: 

(A) any amendment that is not a notification item, as identified in paragraph (1) above or a 
material alteration, as identified in paragraph (3) below;  

(B) changes to the Person used to meet the experience requirement in §10.204(6) of this 
chapter (relating to Required Documentation for Application Submission); or 

(C) changes involving the Developer or Guarantor or the Control thereof.  Changes in 
Developers or Guarantors will be subject to Previous Participation requirements as further 
described in §10.204(13).  

 (3) Material Amendments.   Regardless of development stage, the Board shall re-evaluate a 
Development that undergoes a substantial change material alteration, as identified in paragraph 
(4) of this subsection below, at any time after the initial Board approval of the Development. 
(§2306.6731(b)) The Board may deny an amendment request and subsequently may revoke any 
Commitment or Determination Notice issued for a Development or Competitive HTC 
Application, and may reallocate the credits to other Applicants on the waiting list.  Amendment 
requests for a material alteration may be denied if the Board determines that the modification 
proposed in the amendment: 

(A) would materially alter the Development in a negative manner;  

(B) would have adversely affected the selection of the Application in the Application Round; 
or 

(C) was reasonably foreseeable and preventable by the Development Owner unless good 
cause is found for the approval of the amendment. 

Material alteration of an Application or Development includes, but is not limited to: 

(A) any matter that would have changed the scoring of an Application in the competitive 
process in a manner that the Application would not have received a funding award;a 
significant modification of the site plan; 
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(F) (B)a significant modification of the site plan; 

(C) a modification of the number of units or bedroom mix of units; 

(D) a substantive modification of the scope of tenant services; 

(E)  
(E) a reduction of 3 percent or more in the square footage of the units or common areas; 

 

(E) a reduction of 3 percent or more in the square footage of the units or common areas; 

(F) a a significant modification of the architectural design of the Development; 

(G) a modification of the residential density of at least 5 percent; 

(H) exclusion of any requirements as identified in Subchapter B of this chapter 
(relating to Site and Development Requirements and Restrictions) and Subchapter 
C of this chapter (relating to Application Submission Requirements, Ineligibility 
Criteria, Board Decisions and Waiver of Rules or Pre-Clearance for Applications); 

(M)(I) an increase or decrease in the site acreage, other than changes required by local 
government, of greater than 10 percent from the original site proposed in Site 
Control in the Application; 

(J) If the interim or permanent financing structure, syndication rate, amount of debt or 
syndication proceeds are finalized but different at the time of Carryover from what 
was proposed in the original Application, applicable documentation of such changes 
must be provided and the Development may be re-evaluated by the Department for 
a reduction of credit or change in conditions. 

(H)(K) Significant increases in development costs or changes in financing that would may 
affect the financial feasibility determination of the Development in accordance with 
subchapter D, or result in reductions of Tax cCredits between the time of 10 Percent 
Test and Cost Certification or changes in conditions such that a full re-evaluation and 
analysis by staff assigned to underwrite applications is required; or 

(N)(L)  any other modification considered significant by the Board. 

Amendment requests which require Board approval must be received by the Department at 
least forty-five (45) calendar days prior to the Board meeting in which the amendment is 
anticipated to be considered. Before the fifteenth (15th) day preceding the date of Board 
action on the amendment, notice of an amendment and the recommendation of the 
Executive Director and Department staff regarding the amendment will be posted to the 
Department's website and the Applicant will be notified of the posting. (§2306.6717(a)(4)) 

(4) Amendments Involving Ownership.   Any amendments involving ownership of the 
Property or the Development Owner, directly or indirectly, shall be addressed in accordance 
with § 10.406. 
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(5) Compliance.  This section shall be administered in a manner that is consistent with §42 
of the Code.  An amendment will not be approved if a Development has any uncorrected issues 
of noncompliance outside of the Corrective Action Period (other than the provision being 
amended) unless otherwise approved by the Executive Award Review and Advisory Committee. 
An amendment will not be approved if the Development Owner owes fees to the Department. 

(1) If a proposed modification would alter a Development approved for an allocation of 
Housing Tax Credits by changing any item that received points, by significantly affecting the 
most recent underwriting analysis, or by materially altering the Development as further 
described in this subsection, the Department shall require the Applicant to file a formal, 
written request for an amendment to the Application. Such request must include a detailed 
explanation of the amendment request and other information as determined to be necessary 
by the Department, and the applicable fee as identified in §10.901(13) of this chapter 
(relating to Fee Schedule) in order to be received and processed by the Department. 

(2) Department staff will evaluate the amendment request. The Executive Director may 
administratively approve all non-material amendments, including those involving changes to 
the Developer, Guarantor or Person used to meet the experience requirement in §10.204(6) 
of this chapter (relating to Required Documentation for Application Submission). Changes 
in Developers or Guarantors will be subject to Previous Participation requirements as further 
described in §10.204(13). Amendments considered material pursuant to paragraph (4) of this 
subsection must be approved by the Board. Amendment requests which require Board 
approval must be received by the Department at least forty-five (45) calendar days prior to 
the Board meeting in which the amendment is anticipated to be considered. Before the 
fifteenth (15th) day preceding the date of Board action on the amendment, notice of an 
amendment and the recommendation of the Executive Director and Department staff 
regarding the amendment will be posted to the Department's website and the Applicant will 
be notified of the posting. (§2306.6717(a)(4)) 

(3) Amendment requests may be denied if the Board determines that the modification proposed 
in the amendment: 

(A) would materially alter the Development in a negative manner; or 

(D) would have adversely affected the selection of the Application in the Application Round. 

 (4) Material alteration of a Development includes, but is not limited to: 

(G) a significant modification of the site plan; 

(H) a modification of the number of units or bedroom mix of units; 

(I) a substantive modification of the scope of tenant services; 
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(O) a reduction of 3 percent or more in the square footage of the units or common areas; 

(P) a significant modification of the architectural design of the Development; 

(Q) a modification of the residential density of at least 5 percent; 

(R) exclusion of any requirements as identified in Subchapter B of this chapter (relating to 
Site and Development Requirements and Restrictions) and Subchapter C of this chapter (relating 
to Application Submission Requirements, Ineligibility Criteria, Board Decisions and Waiver of 
Rules or Pre-Clearance for Applications); 

(S) Significant increases in development costs or changes in financing that may affect the 
financial feasibility of the Development or result in reductions of credit or changes in conditions 
such that a full re-evaluation and analysis by staff assigned to underwrite applications is required; 
or 

(T) any other modification considered significant by the Board. 

(A) In evaluating the amendment under this subsection, Department Staff shall consider 
whether changes to the selection or threshold criteria would have resulted in an equivalent or 
higher score and if the need for the proposed modification was reasonably foreseeable by the 
Applicant at the time the Application was submitted or preventable by the Applicant. 
Amendment requests will be denied if the score would have changed the allocation decision or if 
the circumstances were reasonably foreseeable and preventable unless good cause is found for 
the approval of the amendment. 

(B) This section shall be administered in a manner that is consistent with §42 of the Code. 

(C) In the event that an Applicant or Developer seeks to be released from the commitment 
to serve the income level of tenants identified in the Application and Credit Underwriting 
Analysis Report at the time of award and as approved by the Board, the procedure described in 
subparagraphs (A) and (B) of this paragraph will apply to the extent such request is not 
prohibited based on statutory and/or regulatory provisions: 

(D) for amendments that involve a reduction in the total number of Low-Income 
Units, or a reduction in the number of Low-Income Units at any rent or income level, as 
approved by the Board, evidence must be presented to the Department to support the 
amendment. In addition, the lender and syndicator must submit written confirmation 
that the Development is infeasible without the adjustment in Units. The Board may or 
may not approve the amendment request; however, any affirmative recommendation to 
the Board is contingent upon concurrence from Department staff that the Unit 
adjustment is necessary for the continued financial feasibility of the Development; and 

(E) if it is determined by the Department that the loss of low-income targeting points 
would have resulted in the Application not receiving an award in the year of allocation, 
and the amendment is approved by the Board, the approved amendment will carry a 
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penalty that prohibits the Applicant and all Persons or entities with any ownership 
interest in the 

 

Application (excluding any tax credit purchaser/syndicator), from participation in the 
Housing Tax Credit Program (for both the Competitive Housing Tax Credit 
Developments and Tax-Exempt Bond Developments) for twenty-four (24) months from 
the time that the amendment is approved. 

 (b) Amendments to the LURA. Department approval shall be required for any amendment to 
a LURA in accordance with this section.  An amendment request shall be submitted in writing, 
containing a detailed explanation of the amendment request, the reason the change is necessary, 
the good cause for the change, financial information for the Department to evaluate the financial 
impact of the change, if the necessity for the amendment was reasonably foreseeable at the time 
of Application, and other information as determined to be necessary by the Department, along 
with any applicable fee as identified in §10.901 of this chapter (relating to Fee Schedule). tThe 
Department may order a Market Study or appraisal to evaluate the request which shall be at the 
expense of the Development Owner and the Development Owner will remit funds necessary for 
such report prior to the Department commissioning such report;. 

 (1) Non-Material Amendments.  The Executive Director or designee may administratively 
approve all LURA amendments which are not defined as Material Amendments pursuant to 
paragraph (2), below.  An amendment to the LURA is not considered material if the change is 
the result of a Department work out arrangement as recommended by the Department's Asset 
Management Division.  

(8)  (2) Material Amendments.  The Board must consider and approve a material 
amendment to the LURA in accordance with the following: 

(A) the Development Owner must hold a public hearing at least seven (7) business days 
prior to the Board meeting where the Board will consider their request. The notice of the 
hearing and requested change must be provided to each tenant of the Development, the 
current lender and/or investors, the State Senator and Representative for the district 
containing the Development, and the chief elected official for the municipality, if located in a 
municipality, or the county commissioners, if located outside of a municipality; and 

 

 (B) ten (10) business days before the public hearing, the Development Owner must 
submit a draft notice of the hearing for approval by the Department. The Department will 
create and provide upon request a sample notice and approve or amend the draft notice 
within three (3) business days of receipt;  

(C) Board approval is required if a Development Owner requests a reduction in the 
number of Low-Income Units, a change in the income or rent restrictions, a change in the 
Target Population, a substantive modification in the scope of tenant services, the removal of 
material participation by a HUB or Nonprofit Organization as further described in §10.406 
of this subchapter, a change in the Right of First Refusal period as described in amended 
§2306.6725 of the Texas Government Code, or any amendment deemed material by the 
Executive Director or Board; 
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 (D) In the event that a Development Owner seeks to be released from the commitment to 
serve the income level of tenants identified in the Application and Credit Underwriting 
Analysis Report at the time of award and as approved by the Board, the procedure described 
in subparagraphs (i) and (ii) of this paragraph will apply to the extent such request is not 
prohibited based on statutory and/or regulatory provisions: 

 (i) for amendments that involve a reduction in the total number of Low-
Income Units, or a reduction in the number of Low-Income Units at any rent or 
income level, as approved by the Board, evidence must be presented to the 
Department to support the amendment.  If the request is based upon financial 
feasibility, the lender and syndicator must submit written confirmation that the 
Development is financially infeasible without the adjustment in Units, and  any 
affirmative recommendation by the staff to the Board is contingent upon 
concurrence from Department staff that the Unit adjustment is necessary for the 
continued financial feasibility of the Development; and 

 (ii) if it is determined by the Department that the loss of low-income targeting 
points would have resulted in the Application not receiving an award in the year of 
allocation, and the amendment is approved by the Board, the approved amendment 
will carry a penalty that prohibits the Applicant and all Persons or entities with any 
ownership interest in the Application (excluding any tax credit 
purchaser/syndicator), from participation in the Housing Tax Credit Program (for 
both the Competitive Housing Tax Credit Developments and Tax-Exempt Bond 
Developments) for twenty-four (24) months from the time that the amendment is 
approved. 

(9) An amendment to the LURA is not considered material if the change is the result of 
a Department work out arrangement as recommended by the Department's Asset 
Management Division. Prior to staff taking a recommendation to the Board for 
consideration, the procedures described in paragraphs (1) - (5) of this subsection must be 
followed: 

 (3) Preparation of Amendment.  Upon approval of a LURA amendment request, Department 
staff will evaluate the amendment request and provide the Development Owner an amended 
LURA for execution and recordation in the county where the Development is located.  

 (4) Compliance.  The Department will not approve changes that would violate state or federal 
laws including the requirements of §42 of the Code, 24 CFR Part 92 (HOME Final Rule), 
Chapter 11 of this title (relating to Housing Tax Credit Program Qualified Allocation Plan), 
Texas Government Code, Chapter 2306, the Fair Housing Act, and, for Tax Exempt Bond 
Developments, compliance with their trust indenture and corresponding bond issuance 
documents.  LURAs will not be amended if the subject Development has any uncorrected issues 
of noncompliance outside of the Corrective Action Period (other than the provision being 
amended) unless otherwise approved by the Executive Award Review and Advisory Committee. 
LURAs will not be amended if the Development Owner owes fees to the Department.  
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 The Executive Director or designee may administratively approve all non-material LURA 
amendments. Board approval is required if a Development Owner requests a reduction in the 
number of Low-Income Units, a change in the income or rent restrictions, a change in the 
Target Population, a substantive modification in the scope of tenant services, the removal of 
material participation by a HUB or Nonprofit Organization as further described in §10.406 of 
this subchapter, a change in the Right of First Refusal period as described in amended 
§2306.6725 of the Texas Government Code, or any amendment deemed material by the 
Executive Director. The Department will not approve changes that would violate state or federal 
laws including the requirements of §42 of the Code, 24 CFR Part 92 (HOME Final Rule), 
Chapter 11 of this title (relating to Housing Tax Credit Program Qualified Allocation Plan), 
Texas Government Code, Chapter 2306, the Fair Housing Act, and, for Tax Exempt Bond 
Developments, compliance with their trust indenture and corresponding bond issuance 
documents. An amendment to the LURA is not considered material if the change is the result of 
a Department work out arrangement as recommended by the Department's Asset Management 
Division. Prior to staff taking a recommendation to the Board for consideration, the procedures 
described in paragraphs (1) - (5) of this subsection must be followed: 

(10) the Development Owner must submit a written request accompanied by an amendment fee 
(except for awards that are funded only through one of the Department’s Direct Loan programs, 
which do not require a fee) as identified in §10.901 of this chapter, specifying the requested 
change, the reason the change is necessary, the good cause for the change and if the necessity for 
the amendment was reasonably foreseeable at the time of Application; 

(11) the Development Owner must supply financial information for the Department to 
evaluate the financial impact of the change; 

(12)(1) the Department may order a Market Study or appraisal to evaluate the request which 
shall be at the expense of the Development Owner and the Development Owner will remit 
funds necessary for such report prior to the Department commissioning such report; 

(1)(2) the Development Owner must hold a public hearing at least seven (7) business days 
prior to the Board meeting where the Board will consider their request. The notice of the 
hearing and requested change must be provided to each tenant of the Development, the 
current lender and/or investors, the State Senator and Representative for the district 
containing the Development, and the chief elected official for the municipality, if located in a 
municipality, or the county commissioners, if located outside of a municipality; and 

(5) ten (10) business days before the public hearing, the Development Owner must submit a 
draft notice of the hearing for approval by the Department. The Department will create and 
provide upon request a sample notice and approve or amend the notice within three (3) 
business days of receipt. 

 

(c) Amendments to Direct Loan Terms. The Executive Director or authorized designee may 
approve amendments to loan terms prior to closing as described in paragraphs (1) - (6) of this 
subsection. Board approval is necessary for any other changes prior to closing. 
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(1) extensions of up to 15 months to the loan closing date specified in §10.403(a) of this chapter 
(relating to Direct Loans). An Applicant must document good cause, which may include 
constraints in arranging a multiple-source closing; 

(2) changes to the loan maturity date to accommodate the requirements of other lenders or to 
maintain parity of term; 

(3) extensions of up to 12 months for the construction completion or loan conversion date 
based on documentation that the extension is necessary to complete construction and that 
there is good cause for the extension. Such a request will generally not be approved prior to 
initial loan closing; 

(4) changes to the loan amortization or interest rate that cause the annual repayment amount to 
decrease less than 20 percent or any changes to the amortization or interest rate that 
increases the annual repayment amount; 

(5) decreases in the Direct Loan amount, provided the decrease does not jeopardize the 
financial viability of the Development. Increases will generally not be approved unless the 
Applicant competes for the additional funding under an open NOFA; and 

(6) changes to other loan terms or requirements as necessary to facilitate the loan closing 
without exposing the Department to undue financial risk. 

(7) An Applicant may request a change to the terms of a loan. Requests for changes to the loan 
post closing will be processed as loan modifications and may require additional approval by 
the Department's Asset Management Division. Post closing loan modifications requiring 
changes in the Department’s loan terms, lien priority, or amounts (other than in the event of 
a payoff) will generally only be considered as part of a Department or Asset Management 
Division work out arrangement or other condition intended to mitigate financial risk and will 
not require additional Executive Director or Board approval except where the post closing 
change could have been anticipated prior to closing as determined by staff. 

(d) HTC Extensions. Extensions must be requested if the original deadline associated with 
Carryover, the 10 Percent Test (including submission and expenditure deadlines), or cost 
certification requirements will not be met. Extension requests submitted at least thirty (30) 
calendar days in advance of the applicable deadline will not be required to submit an extension 
fee as described in §10.901 of this chapter. Any extension request submitted fewer than thirty 
(30) days in advance of the applicable deadline or after the applicable deadline will not be 
processed unless accompanied by the applicable fee. Extension requests will be approved by the 

 

Executive Director or Designee, unless, at staff's discretion it warrants Board approval due to 
extenuating circumstances stated in the request. The extension request must specify a requested 
extension date and the reason why such an extension is required. If the Development Owner is 
requesting an extension to the Carryover submission or 10 percent Test deadline(s), a point 
deduction evaluation will be completed in accordance with Texas Government Code, 
§2306.6710(b)(2), and §11.9(f) of this title (relating to Competitive HTC Selection Criteria). 
Therefore, the Development Owner must clearly describe in their request for an extension how 
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the need for the extension was beyond the reasonable control of the Applicant/Development 
Owner and could not have been reasonably anticipated. Carryover extension requests will not be 
granted an extended deadline later than December 1st of the year the Commitment was issued. 

§10.406. Ownership Transfers (§2306.6713). 

 

(a) Ownership Transfer Notification. All multifamily Development Owners must provide 
written notice and a completed Ownership Transfer packet, if applicable, to the Department at 
least forty-five (45) calendar days prior to any sale, transfer, or exchange of the Development or 
any portion of or Controlling interest in the Development. Except as otherwise provided herein, 
the Executive Director's prior written approval of any such transfer is required.  The Executive 
Director may not unreasonably withhold approval of the transfer requested in compliance with 
this section.  

 

(b) Exceptions.  The following exceptions to the ownership transfer process outlined herein 
apply: 

  

 (1) Notwithstanding the foregoing, a A Development Owner shall be required to notify 
the Department but shall not be required to obtain Executive Director approval when the 
transferee is an Affiliate of the Development Owner with no new members Principals or the 
transferee is a Related Party who does not Control the Development and the transfer is being 
made for estate planning purposes.   

 

 (2) Transfers that are the result of an involuntary removal of the general partner by the 
investment limited partner do not require advance approval but must be reported to the 
Department as soon as possible, with an Ownership Transfer packet, due to the sensitive timing 
and nature of this decision.  

 (3) Exceptions to the full approval process include cChanges to the investment limited 
partner, non-cControlling limited partner, or other non-cControlling partners affiliated with the 
investment limited partner do not require Executive Director approval.  A General Partner's 
acquisition of the interest of the investment limited partner does not require Executive Director 
approval, unless some other change in ownership is occurring as part of the same overall 
transaction. 

 (4) , or Cchanges resulting from foreclosure wherein the lender or financial institution 
involved in the transaction is the resulting owner do not require advance approval but must be 
reported to the Department as soon as possible, due to the sensitive timing and nature of this 
decision.. 

(c) General Requirements.   

 (1) Any new Principal in the ownership of a Development must be eligible under 
§10.202 of Subchapter C.   In addition, new members with a controlling interest will be reviewed 
in accordance with Chapter 1, Subchapter C of this part (relating to Previous Participation 
Reviews). 
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 (2)  Changes in Developers or Guarantors must be addressed as non-material 
amendments to the application under §10.405 of this subchapter. 

 (3) To the extent an investment limited partner or its Affiliate assumes a Controlling 
interest in a Development Owner, such acquisition shall be subject to the Ownership Transfer 
requirements set forth herein. 

(e) (d) Removal Issues. If the Department determines that the transfer, involuntary 
removal, or replacement was due to a default by the General Partner under the Limited 
Partnership Agreement, or other detrimental action that put the Development at risk of failure, 
staff may make a recommendation to the Board for the debarment of the entity and/or its 
Principals and Affiliates pursuant to the Department's debarment rule. In addition, a record of 
transfer involving Principals in new proposed awards will be reported and may be taken into 
consideration by the Executive Award and Review Committee, in accordance with Chapter 1, 
Subchapter C of this part (relating to Previous Participation Reviews), prior to recommending 
any new financing or allocation of credits. 

(a) Requirement. All new members must be eligible applicants under §10.202 of Subchapter C. In 
addition, new members with a controlling interest will be reviewed in accordance with Chapter 1, 
Subchapter C of this part (relating to Previous Participation Reviews). Department approval must 
be requested for any new member to join in the ownership of a Development. Exceptions to the 
full approval process include changes to the investment limited partner, non-controlling limited 
partner, or other non-controlling partners affiliated with the investment limited partner, or 
changes resulting from foreclosure wherein the lender or financial institution involved in the 
transaction is the resulting owner. Changes in Developers or Guarantors must be addressed as 
non-material amendments to the application under 10.405 of this subchapter. Limited Partners or 
other Investor or Special Limited Partners or Affiliates who were acknowledged by the 
Department at the time of a previous transfer but were not subject to a full approval process 
because of Limited Partnership, Investor or Special Limited Partner roles with non-controlling 
interests in the Owner, will be subject to full ownership transfer review requirements in the event 
that the Limited Partner or other Investor or Special Limited Partner at any point moves to 
acquire any portion of controlling interest as a member of the Development Owner. Any 
subsequent transfer of the Development will be required to adhere to the process in this section. 
Furthermore, a Development Owner may not transfer an allocation of tax credits or ownership 
of a Development supported with an allocation of tax credits to any Person or entity unless the 
Development Owner obtains the Executive Director's prior, written approval of the transfer. 
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The Executive Director may not unreasonably withhold approval of the transfer requested in 
compliance with this section. Notwithstanding the foregoing, a Development Owner shall be 
required to notify the Department but shall not be required to obtain Executive Director 
approval when the transferee is an Affiliate of the Development Owner with no new members 
or the transferee is a Related Party who does not Control the Development and the transfer is 
being made for estate planning purposes. 

(f)(e) Transfers Prior to 8609 Issuance or Construction Completion. Prior to the issuance of 
IRS Form(s) 8609 (for Housing Tax Credits) or the completion of construction (for all 
Developments funded through other Department programs) an Applicant may request an 
amendment to its ownership structure to add parties deemed to have control Principals[LL1]. The 
party(ies) reflected in the Application as having Control must remain in the ownership structure 
and retain such Control, unless approved otherwise by the Board. An Applicant, General Partner 
or Development Owner may not sell the Development in whole or voluntarily end its Control 
prior to the issuance of 8609s. 

(g)(f) NonProfit Organizations. If the ownership transfer request is to replace a nonprofit 
organization within the Development Owner, the replacement nonprofit entity must adhere to 
the requirements in paragraph (1) or (2) of this subsection. 

(1) If the LURA requires ownership or material participation in ownership by a Qualified Non-
Profit Organization, and the Development received Tax Credits pursuant to §42(h)(5) of the 
Code, the transferee must be a Qualified Non-Profit Organization that meets the 
requirements of §42(h)(5) of the Code and Texas Government Code §2306.6706 and can 
demonstrate planned participation in the operation of the Development on a regular, 
continuous, and substantial basis. 

(2) If the LURA requires ownership or material participation in ownership by a Qualified Non-
Profit Organization or CHDO, but the Development did not receive Tax Credits pursuant 
to §42(h)(5) of the Code, the Development Owner must show that the transferee is a 
nonprofit organization or CHDO, as applicable, that complies with the LURA. 

(3) Exceptions to the above may be made on a case by case basis if the Development is past its 
Compliance Period, was not reported to the IRS as part of the Department’s Non-Profit Set 
Aside in any HTC Award year, and follows the procedures outlined in §10.405(b)(1)-(5) of 
this chapter (relating to LURA Amendments that require Board Approval). The Board must 
find that: 

(a) the selling nonprofit is acting of its own volition or is being removed as the result of a 
default under the organizational documents of the Development Owner; 

(b) the participation by the nonprofit was substantive and meaningful during the full term of 
the Compliance Period but is no longer substantive or meaningful to the operations of 
the Development; and 

(c) the proposed purchaser meets the Department’s standards for ownership transfers. 
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(e) Historically Underutilized Business (“HUB”) Organizations. If a HUB is the general 
partner of a Development Owner and it (i) is being removed as the result of a default under the 
organizational documents of the Development Owner, (ii) determines to sell its ownership 
interest or (iii) determines to maintain its ownership interest but is unable to maintain its HUB 
status, in either case, after the issuance of 8609’s, the purchaser of that general partnership 
interest or the general partner is not required to be a HUB as long as the LURA does not require 
such continual ownership, or the procedures outlined in §10.405(b)(1)-(5) of this chapter 
(relating to LURA Amendments that require Board Approval) have been followed and 
approved. Such approval can be obtained concurrent with Board approval described herein. All 
such transfers must be approved by the Board and require that the Board find that: 

(1) the selling HUB is acting of its own volition or is being removed as the result of a default 
under the organizational documents of the Development Owner; 

(2) the participation by the HUB has been substantive and meaningful, or would have been 
substantial and meaningful had the HUB not defaulted under the organizational documents 
of the Development Owner, enabling it to realize not only financial benefit but to acquire 
skills relating to the ownership and operation of affordable housing; and 

(3) the proposed purchaser meets the Department’s standards for ownership transfers 

(f) Documentation Required. A Development Owner must submit documentation requested by 
the Department to enable the Department to understand fully the facts and circumstances that 
gave rise to the need for the transfer and the effects of approval or denial. Documentation must 
be submitted as directed in the Post Award Activities Manual, which includes but is not limited 
to: 

(1) a written explanation outlining the reason for the request; 

(2) ownership transfer information, including but not limited to the type of sale, amount of 
Development reserves to transfer in the event of a property sale, and the prospective closing 
date; 

(3) pre and post transfer organizational charts with TINs of each organization down to the 
level of natural persons in the ownership structure as described in §10.204(13)(A) of 
Subchapter C; 

(4) a list of the names and contact information for transferees and Principals; 

(5) Previous Participation information for any new Principal[LL2] as described in §10.204(13)(b) 
of Subchapter C; 

(6) agreements among parties associated with the transfer; 

(7) a fully executed Owner’s Certification of Agreement to Comply with the LURA, which may 

be subject to recording as required by the Department; 
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(8) Owners Certifications with regard to materials submitted further described in the Post 
Award Activities Manual; 

 

(9) detailed information describing the organizational structure, experience, and financial 
capacity of the transferees and any Principal or Controlling entity; 

 

(10) evidence and certification that the tenants in the Development have been notified in 
writing of the proposed transfer at least 30 calendar days prior to the date the transfer is 
approved by the Department. The ownership transfer approval letter will not be issued 
until this 30 day period has expired; 

 

(11) any required exhibits and the list of exhibits related to specific circumstances of transfer or 
Ownership as detailed in the Post Award Activities Manual. 

(g) Once the Department receives all necessary information under this section and as required under 
the Post Award Activities Manual, staff shall initiate a qualifications review of a transferee, in 
accordance with Chapter 1, Subchapter C of this part, to determine the transferee's past 
compliance with all aspects of the Department's programs, LURAs and eligibility under this 
chapter and §10.202 of Subchapter C (relating to ineligible applicants and applications). 

(h) Credit Limitation. As it relates to the Housing Tax Credit amount further described in §11.4(a) 
of this title (relating to Tax Credit Request and Award Limits), the credit amount will not be 
applied in circumstances described in paragraphs (1) and (2) of this subsection: 

(1) in cases of transfers in which the syndicator, investor or limited partner is taking over 
ownership of the Development and not merely replacing the general partner; or 

(2) in cases where the general partner is being replaced if the award of credits was made at least 
five (5) years prior to the transfer request date. 

(i) Penalties, Past Due Fees and Underfunded Reserves. Any new Development Owner or new 
Principal of a Development Owner approved in the ownership transfer process must comply 
with all requirements stated in Subchapter F of this chapter (relating to Compliance Monitoring). 
The Development Owner and its Principals, as on record with the Department, will be liable for 
any penalties or fees imposed by the Department, even if such penalty can be attributable to the 
new Development Owner or Principals, unless such ownership transfer is approved by the 
Department. In the event a Development undergoing an ownership transfer has a history of 
uncorrected UPCS violations, ongoing issues related to keeping housing sanitary, safe, and 
decent, an account balance below the annual reserve deposit amount as specified in §10.404(a) 
(relating to Replacement Reserve Accounts), or that appears insufficient to meet capital 
expenditure needs as indicated by the number or cost of repairs included in a PCA, the proposed 
new Development Owner or Principals may be required to establish and maintain a replacement 
reserve account or increase the amount of regular deposits to the replacement reserve account by 
entering into a Reserve Agreement with the Department. The Department may also request a 
plan and timeline relating to needed repairs or renovations that will be completed by the  
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departing and/or incoming Development Owner or Principals as a condition to approving the 
Transfer. 

 

(j) Ownership Transfer Processing Fee. The ownership transfer request must be accompanied by 
corresponding ownership transfer fee as outlined in §10.901 of this chapter (relating to Fee 
Schedule). 
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TO: Texas Department of Housing and Community Affairs 

FROM: Cynthia Bast 

DATE: October 15, 2015 

RE: PUBLIC COMMENTS ON RULES – CHAPTER 10, SUBCHAPTER E, ASSET MANAGEMENT 

RULES, SECTION 10.407 

 
 

 On behalf of Locke Lord LLP and not any particular client of our firm, please find 
comments to draft Chapter 10, Texas Administrative Code (“TAC”), Subchapter E, Asset 
Management Rules, Section 10.407. 

General Comment:  Please find attached a proposed mark-up of Section 10.407 regarding the 
Right of First Refusal ("ROFR").  All of these comments are intended to assist TDHCA with 
implementing HB 3576, which made some fundamental statutory changes to the ROFR.  These 
comments are based upon certain fundamental understandings: 

 Pursuant to Section 6 of HB 3576, the statutory change applies to transfer of any ROFR 
property with an allocation of LIHTC before, on, or after the effective date of the act.  
Therefore, certain provisions of HB 3576 should apply to all LIHTC properties with a 
ROFR currently in existence: 

o A "Qualified Entity," as defined in HB 3576 may acquire any LIHTC property with 
a ROFR, even if the current LURA is not so extensive.  Thus, I recommend that 
TDHCA implement a definition of "Qualified Entity" that is consistent with statute. 

o The additional notice provisions should be implemented, including:  (1) an owner 
must notify both TDHCA and the tenants of its intent to sell the property (and as 
to the latter, such notification should be given even if a new owner has not yet 
been identified); (2) an owner must identify to TDHCA any Qualified Entity that 
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has a contractual ROFR outside the LURA; and (3) in conjunction with posting 
the ROFR property on its website, TDHCA must also notify any Qualified Entity 
identified by the owner as having a contractual ROFR.   

 With these provisions of HB 3576 implemented, the only provisions that would not be 
applied to existing LURAs, absent an amendment, relate to the 180-day ROFR offer 
period. 

 

I hope the attached comments are helpful and I am happy to discuss anything further if needed. 
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§10.407. Right of First Refusal. 

(a) General. This section applies to Development OwnersLURAs that provided an incentive for 
Development Owners that agreed to offer a Right of First Refusal (ROFR) to a Qualified ROFR 
Organization which is defined as a qualified nonprofit organization under §42(h)(5)(c)of the 
Code or tenant organizations Entity, as memorialized in the applicable LURA. The purpose of 
this section is to provide administrative procedures and guidance on the process and valuation of 
properties under the LURA. All requests for ROFR submitted to the Department, regardless of 
existing regulations, must adhere to this process. 

(1) The Development Owner may market the Property for sale and sell the Property to a 
Qualified ROFR Organization Entity without going through the ROFR process 
outlined in this section. 

(2) A ROFR request must be made in accordance with the LURA for the Development. If 
there is a conflict between the Development's LURA and this subchapter, requirements 
in the LURA supersede the subchapter. If a conflict between the LURA and statute 
exists the Development Owner may request a LURA amendment to be consistent with 
any changes to Texas Government Code §2306. 

(3) If a LURA includes the ROFR provision, the Development Owner may not request a 
Preliminary Qualified Contract (if such opportunity is available under § 10.408) until 
the requirements outlined in this section have been satisfied. 

(4) The Department reviews and approves all ownership transfers pursuant to § 10.405.  
Thus, if a proposed purchaser is identified in the ROFR process, the Development 
Owner and proposed purchaser must complete the ownership transfer process.  A 
Development Owner may not transfer a Development to a Qualified Entity, including 
transfers to a nonprofit or tenant organization through a ROFR. Properties subject to a 
LURA may not be transferred to an entity that is considered an ineligible entity under 
the Department's most recent Qualified Allocation Planrules. In addition, ownership 
transfers to a Qualified ROFR Organization Entity during pursuant to the ROFR 
period process are subject to Chapter 1, Subchapter C of this part (relating to Previous 
Participation Reviews). 

(5) Satisfying the ROFR requirement does not terminate the LURA or the ongoing 
application of the ROFR requirement to any subsequent Development Owner. 

(6) A right of first refusal The ROFR process is not triggered if a Development Owner 
seeks the to transfer is made the Development to a newly formed entity: 

(A) that is under common control with the Development Owner; and 

(B)the primary purpose of the formation of which is to facilitate the financing of 
the rehabilitation of the development using assistance administered through a 
state financing program. 
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(C) Any additional ownership entities are subject to Chapter 1, Subchapter C of 
this part (relating to Previous Participation Reviews). 

 

(b) Right of First Refusal Offer Price. There are two general expectations of the ROFR offer or 
sale price identified in the outstanding LURAs. The descriptions in paragraphs (1) and (2) of this 
subsection do not alter the requirements or definitions included in the LURA but provide 
further clarification as applicable: 

(1) Fair Market Value is established using either a current appraisal (completed within three 
months prior to the ROFR request and in accordance with §10.304 of this chapter (relating 
to Appraisal Rules and Guidelines)) of the Property or an executed purchase offer that the 
Development Owner would like to accept. The purchase offer must contain specific 
language that the offer is conditioned upon satisfaction of the ROFR requirement. If a 
subsequent ROFR request is made within six months of the previously approved ROFR 
posting, the lesser of the prior ROFR posted value or new appraisal/purchase contract 
amount must be used in establishing Fair Market Value; 

(2) Minimum Purchase Price, pursuant to §42(i)(7)(B) of the Code, is the sum of: 

(A) the principal amount of outstanding indebtedness secured by the project (other than 
indebtedness incurred within the five (5)-year period immediately preceding the date of 
said notice); and 

(B) all federal, state, and local taxes incurred or payable by the Development Owner as a 
consequence of such sale. If the Property has a minimum Applicable Fraction of less 
than 1, the offer must take this into account by multiplying the purchase price by the 
applicable fraction and the fair market value of the non-Low-Income Units. 

(c) Required Documentation. Upon establishing the value of the Property, the ROFR process is 
the same for all types of LURAs. To proceed with the ROFR request, submit all documents 
listed in paragraphs (1) - (12) of this subsection: 

(1) upon the Development Owner's determination to sell the Development to an entity other 
than a Qualified ROFR OrganizationEntity or pursuant to subpart (a)(6) above, the 
Development Owner shall provide a notice of intent to the Department, to the residents, 
and to such other parties as the Department may direct at that time. If the LURA identifies a 
Qualified ROFR Organization Entity that has a limited priority in exercising contractual a 
ROFR to purchase the Development, the Development Owner must identify that entity to 
the Department and first offer the Property to this entity. If the nonprofit eQualified Entity 
does not purchase the Property, this denial of offer must be in writing and submitted to the 
Department along with the notice of intent to sell the Property and the ROFR Fee. The 
Department will determine from this documentation whether the ROFR requirement has 
been met and will notify the Development Owner of its determination in writing. In the 
event that the organization Qualified Entity with the contractual ROFR is not operating or 
in existence at the time the Development Owner intends to sell,when the ROFR is to be 
made, the ROFR must be provided to another Qualified ROFR Organization that is not 
related to or affiliated with the current Development Owner the provisions of this Section 
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shall apply to any proposed sale by the Development Owner. Upon review and approval of 
the notice of intent and denial of offer letter, the Department will notify the Development 
Owner in writing whether the ROFR requirement has been satisfied or not. Upon receipt of 
written notice, the Development Owner may pursue the Qualified Contract process or 
proceed with the sale to another buyer at or above the posted price; 

(2) documentation verifying the ROFR offer price of the pProperty: 

 

(A) if the Development Owner receives an offer to purchase the Property from any buyer 
other than a Qualified ROFR Organization Entity that the Development Owner would 
like to accept, the Development Owner may execute a sales contract, conditioned upon 
satisfaction of the ROFR requirement, and submit the executed sales contract to 
establish fair market value; or 

(B) if the Development Owner of the Property chooses to establish fair market value using 
an appraisal, the Development Owner must submit an appraisal of the Property 
completed during the last three (3) months prior to the date of submission of the ROFR 
request, establishing a value for the Property in compliance with Subchapter D of this 
chapter (relating to Underwriting and Loan Policy) in effect at the time of the request. 
The appraisal should take into account the existing and continuing requirements to 
operate the Property under the LURA and any other restrictions that may exist. 
Department staff will review all materials within thirty (30) calendar days of receipt. If, 
after the review, the Department does not agree with the fair market value proposed in 
the Development Owner's appraisal, the Department may order another appraisal at the 
Development Owner's expense; or 

(C) if the LURA requires valuation through the Minimum Purchase Price calculation, submit 
documentation verifying the calculation of the Minimum Purchase Price as described in 
subsection (b)(2) of this section regardless of any existing offer or appraised value; 

(3) description of the Property, including all amenities and current zoning requirements; 

(4) copies of all documents imposing income, rental and other restrictions (non-TDHCA), if 

any, applicable to the operation of the Property; 

(5) copy of the most current title report, commitment or policy in the Development Owner's 
possession; 

(6) the most recent Physical Needs Assessment, pursuant to Texas Government Code 
conducted by a Third-Party; 

(7) copy of the monthly operating statements, including income statements and balance sheets 
for the Property for the most recent twelve (12) consecutive months (financial statements 
should identify amounts held in reserves); 
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(8) the three (3) most recent consecutive audited annual operating statements, if available; 

(9) detailed set of photographs of the Property, including interior and exterior of representative 
units and buildings, and the Property's grounds (including digital photographs that may be 
easily displayed on the Department's website); 

(10) current and complete rent roll for the entire Property; 

(11) if any portion of the land or improvements is leased for other than residential purposes, 
copies of the commercial leases; and 

 

(12) ROFR fee as identified in §10.901 of this chapter (relating to Fee Schedule). 

(d) Process. Within 30 business days of receipt of all required documentation, the Department will 
review the submitted documents and notify the Development Owner of any deficiencies. During 
that time, the Department will notify any Qualified Entity identified by the Development Owner 
as having a contractual ROFR of the Development Owner's intent to sell.  Once the deficiencies 
are resolved and the Development Owner and Department come to an agreement on the ROFR 
offer price of the Property, the Department will list the Property for sale on the Department's 
website and contact entities on the nonprofit buyer list maintained by the Department to inform 
them of the availability of the Property at the agreed upon ROFR offer price as determined 
under this section. The Department will notify the Development Owner when the Property has 
been listed and of any inquiries or offers generated by such listing. If the Department or 
Development Owner receives offers to purchase the Property from more than one Qualified 
ROFR OrganizationEntity, the Development Owner may accept back up offers. To satisfy the 
ROFR requirement, the Development Owner may sell the Property to the Qualified ROFR 
Organization Entity selected by the Development Owner on such basis as it shall determine 
appropriate and approved by the Department. The period of time required for offering the 
property at the ROFR offer price is based upon the period identified in the LURA and clarified 
in paragraphs (1) - (3) of this subsection: 

(1) if the LURA requires a 90 day ROFR posting period, within 90 days from the date listed on 
the website, the process as identified in subparagraphs (A) - (D) of this paragraph shall be 
followed: 

(A) if a bona fide offer from a qQualified ROFR organization Entity is received at or above 
the posted ROFR offer price, and the Development Owner does not accept the offer, 
the ROFR requirement will not be satisfied; 

(B) if a bona fide offer from a qQualified ROFR organization Entity is received at or above 
the posted ROFR offer price and the Development Owner accepts the offer, and the 
nonprofit Qualified Entity fails to close the purchase, if the failure is determined to not 
be the fault of the Development Owner, the ROFR requirement will be deemed met so 
long as no other acceptable offers have been timely received. If the proposed 
Development Owner is subsequently not approved by the Department during the 
ownership transfer review due to issues identified during the Previous Participation 
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Review process pursuant to Chapter 1, Subchapter C of this part, the ROFR requirement 
will be deemed met so long as no other acceptable offers have been timely received; 

(C) if an offer from a nonprofit Qualified Entity is received at a price below the posted 
ROFR offer price, the Development Owner is not required to accept the offer, and the 
ROFR requirement will be deemed met if no other offers at or above the price are 
received during the 90 day period; 

(D) if no bona fide offers are received during the 90 day period, the Department will notify 
the Development Owner in writing that the ROFR requirement has been met. Upon 
receipt of written notice, the Development Owner may pursue the Qualified Contract 
process request a Preliminary Qualified Contract (if such opportunity is available under § 
10.408)or proceed with the sale to a for-profit buyern entity that is not a Qualified Entity 
at or above the posted price; 

(2) if the LURA requires a two year ROFR posting period, and the Development Owner intends 
to sell the Property upon expiration of the Compliance Period, the notice of intent described 
in this section may be submitted at least no more than 2 years before the expiration of the 
Compliance Period, as required by Texas Government Code, §2306.6726. If the 
Development Owner determines that it will sell the Development at some point later than 
the end of the Compliance Period, the notice of intent shall be given within two (2) years 
before the date upon which the Development Owner intends to sell the Development in 
order for the two year ROFR posting period to be completed prior to intended sale. The 
two (2) year period referenced in this paragraph begins when the Department has received 
and approved all documentation required under subsection (c)(1) - (12) of this section. 
During the two (2) years following the notice of intent and in order to satisfy the ROFR 
requirement of the LURA, the Development Owner may negotiate or enter into an 
agreement to sell the Development only with the parties listed, and in order of priority: 

(A) during the first six (6) month period after notice of intent, only with a Qualified 
Nonprofit Organization Entity that is also a Community Housing Development 
Organization, as defined in the HOME Final Rule and is approved by the Department; 

(B) during the second six (6) month period after notice of intent, only with a Qualified 
Entity that is a Qualified Nonprofit Organization or a tenant organization; 

(C) during the second year after notice of intent, only with the Department or with a 
Qualified Nonprofit Organization Entity approved by the Department or a tenant 
organization approved by the Department; 

(D) if, during the two (2) year period, the Development Owner shall receive an offer 
to purchase the Development at or above the Minimum Purchase Price from one of 
the organizations designated in subparagraphs (A) - (C) of this paragraph (within the 
period(s) appropriate to such organization), the Development Owner may sell the 
Development to such organization. If, during such period, the Development Owner 
shall receive more than one offer to purchase the Development at or above the 
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Minimum Purchase Price from one or more of the organizations designated in 
subparagraphs (A) - (C) of this paragraph (within the period(s) appropriate to such 
organizations), the Development Owner may sell the Development at or above the 
Minimum Purchase Price to the organization selected by the Development Owner on 
such basis as it shall determine appropriate and approved by the Department; and 

(E) upon expiration of the two (2) year period, if no Minimum Purchase Price offers 
were received from a Qualified ROFR Organization Entity or by the Department, the 
Department will notify the Development Owner in writing that the ROFR requirement 
has been met. Upon receipt of written notice, the Development Owner may pursue the 
Qualified Contract process request a Preliminary Qualified Contract (if such opportunity 
is available under § 10.408 or proceed with the sale to a for-profit buyer that is not a 
Qualified Entity at or above the mMinimum pPurchase pPrice. 

(3) if the Development Owner has a LURA or has amended the LURA to require a 180 day 
ROFR posting period pursuant to Texas Government Code §2306.6725, as amended, and the 
Development Owner intends to sell the Property at any time after the expiration of the 
Compliance Period, the notice of intent shall be given to the Department as described in this 
section.  Development Owner shall notify the Department and the tenants of the 
development of the owner’s intent to sell. The Development Owner shall also identify to the 
Department any qualified entity that is the owner’s intended recipient of the right of first 
refusal in the LURA, if applicable. As soon as practicable after receiving the Development 
Owner’s notice, and if the owner has specifically identified any qualified entity that is the 
owner’s intended recipient of the ROFR, the Department shall provide notice to any 
identified qualified entity of the owner’s intent to sell the development and shall post the 
notice to the Department’s website. The owner’s notice of intent to sell shall be given 
within 180 days before the date upon which the Development Owner intends to sell the 
Development in order for the 90 day ROFR posting period to be completed prior to the 
intended sale. The 180 day ROFR period referenced in this paragraph begins when the 
Department has received and approval all documentation required under subsection (c)(1) – 
(12) of this section. During the 180 days following the notice of intent and in order to 
satisfy the ROFR requirement of the LURA, the Development Owner may negotiate or 
enter into an agreement to sell the Development only with the parties listed, and in order of 
priority: 

(A) during the first 60 day period after notice of intent, only with a Community Housing 
Development Organization, as defined in the HOME Final Rule, or with a qQualified eEntity 
that is controlled by a Community Housing Development Organization, and is approved by the 
Department; 

(B) during the second 60 day period after notice of intent, only with a Qualified Nonprofit 
Organization as described by Texas Government Code §2306.6706, a qQualified eEntity that 
is controlled by a Qualified Nonprofit Organization as described by Texas Government Code 
§2306.6706, or a tenant organization, and is approved by the Department; 
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(C) during the last sixty (60) day period after notice of intent, with any other qQualified eEntity that 
is approved by the Department; 

(D) f, during the one hundred and eighty (180) day period, the Development Owner shall receive an 
offer to purchase the Development at a price that the Department determines to be reasonable 
from one of the organizations designated in subparagraphs (A) - (C) of this paragraph (within 
the period(s) appropriate to such organization), the Development Owner may sell the 
Development to such organization. If, during such period, the Development Owner shall 
receive more than one offer to purchase the Development at or above the price that the 
Department determines to be reasonable from one or more of the organizations designated in 
subparagraphs (A) - (C) of this paragraph (within the period(s) appropriate to such 
organizations), the Development Owner may sell the Development at or above the price that the 
Department determines to be reasonable in accordance with subsection (b)(2) of this section to 
the organization selected by the Development Owner on such basis as it shall determine 
appropriate and approved by the Department; and 

(E) beginning on the 181st day after the date the Department posts notice of the Development 
Owner’s intent to sell, if no offers at athe Minimum Purchase pPrice determined to be 
reasonable by the Department were received from a Qualified ROFR Organization or by the 
DepartmentEntity, the Department will notify the Development Owner in writing that the 
ROFR requirement has been met. Upon receipt of written notice, the Development Owner may 
pursue the Qualified Contract process request a Preliminary Qualified Contract (if such 
opportunity is available under § 10.408 or proceed with the sale to a for-profit buyer that is not a 
Qualified Entity at or above the Minimum Purchase pPrice determined to be reasonable by the 
Department; 

(F) this section applies only to a right of first refusal memorialized in the Department’s LURA. This 
section does not authorize a modification of any other agreement between the Development 
Owner and a qQualified eEntity. 

(4) If the LURA does not specify a required ROFR posting timeframe, or, is unclear on the 
required ROFR posting timeframe, and the required ROFR value is determined by the 
Minimum Purchase Price method, any Develop  ment that received a tax credit allocation 
prior to September 1, 1997 is required to post for a 90-day ROFR period and any 
Development that received a tax credit allocation on or after September 1, 1997 and until 
September 1, 2015 is required to post for a 2-year ROFR, unless the LURA is amended 
under §10.405(b), or after September 1, 2015 is required to post for a 180-day ROFR period 
as described in Texas Government Code, §2306.6726. 

(e) Closing the Transaction. The Department shall have the right to enforce the Development 
Owner's obligation to sell the Development as herein contemplated by obtaining a power-of-
attorney from the Development Owner to execute such a sale or by obtaining an order for 
specific performance of such obligation or by such other means or remedy as shall be, in the 
Department's discretion, appropriate. 
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(1) Prior to closing a sale of the Property, the Development Owner must obtain Department 
approval of the transfer through the ownership transfer process in accordance with §10.406 
of this chapter (relating to Ownership Transfers (§2306.6713)). The request should include, 
among other required transfer documents outlined in the Post Award Activities Manual, the 
final settlement statement and final sales contract with all amendments. If there is no 
material change in the sales price or terms and conditions of the sale, as approved at the 
conclusion of the ROFR process, and there are no issues identified during the Ownership 
Transfer review process, the Department will notify the Development Owner in writing that 
the transfer is approved. 

(2) If the closing price is materially less than the amount identified in the sales contract or 
appraisal that was submitted in accordance with subsection (c)(2)(A) - (C) of this section or 
the terms and conditions of the sale change materially, in the Department's sole 
determination, the Development Owner must go through the ROFR process again. 

(3) Following notice that the ROFR requirement has been met, if the Development Owner fails 
to proceed with a request for a Qualified Contract or sell the Property to a for-profit entity 
within twenty-four (24) months of the Department's written approval, the Development 
Owner must again offer the Property to nonprofits in accordance with the applicable section 
prior to any transfer. If the Department determines that the ROFR requirement has not 
been met during the ROFR posting period, the Owner may not re-post under this provision 
at a ROFR price that is higher than the originally posted ROFR price until twenty-four (24) 
months has expired from the Department's written denial. The Development Owner may 
market the Property for sale and sell the Property to a Qualified ROFR Organization during 
this twenty-four month period. 

 

(f) Appeals. A Development Owner may appeal a staff decision in accordance with §10.902 of this 

chapter (relating to the Appeals Process (§2306.0321; §2306.6715)). The appeal may include: 

(1) the best interests of the residents of the Development; 

(2) the impact the decision would have on other Developments in the Department's portfolio; 

(3) the source of the data used as the basis for the Development Owner's appeal; 

(4) the rights of nonprofits under the ROFR; 

(5) any offers from an eligible nonprofit to purchase the Development; and 

(6) other factors as deemed relevant by the Executive Director.  
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October 13, 2015 
 
 
 
Board of Directors 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, Texas 78701 
 
Dear Chairman Oxer & Members of the Board: 
 
On behalf of the Texas Affiliation of Affordable Housing Providers (TAAHP), we would 
like to submit several recommendations for modifications to the 2016 Multifamily Program 
Rules, as well as the Qualified Allocation Plan (QAP), the Underwriting and Loan Policy, 
and the Post Award and Asset Management Requirements that are currently subject to 
public comment.  TAAHP has more than 300 members including affordable housing 
professionals active in the development, ownership and management of affordable 
housing in the State of Texas.  
 
It is TAAHP’s policy to submit only recommendations that represent consensus opinions 
from the membership.  Please note that there are several important provisions of the 
QAP that are not addressed in these consensus comments because the diverse TAAHP 
Membership has different views on the best ways to address those issues.  TAAHP 
Members will be raising those issues for which there is no consensus individually.  
TAAHP’s recommendations were developed at a meeting with the TAAHP Membership 
on October 1, 2015 in response to the rules approved for public comment by the TDHCA 
Governing Board on September 11, 2015. 
 
Please note that while the following recommendations are numerous due to the large and 
diverse membership, there are several issues that generated significant amount of 
discussion among the TAAHP membership.  I highlight those three issues here, in an 
effort to emphasize their importance to our membership and encourage TDHCA staff to 
give them serious consideration. 
 

1. Reducing concentration.  Under the current rules, applicants are often competing 
for sites within the same census tracts, which often results in developers paying 
a premium for land that is not necessarily the best real estate in terms of 
connectivity to amenities and services.  Adding concepts like “same type 
development” to the tie breaker and to the underserved point category and 
adding more tiering in terms of educational excellence are efforts to open up new 
census tracts to the competition. 

2. Clarifying the competitive process.  There are several new concepts in the QAP 
that are very vague in terms of how they will be applied.  One example is the new 
category in the underserved point category for job growth.  Another example is 
the new point category for applicants depending on whether the portfolios are 
characterized as either Category 1, 2, 3 or 4.  There is a great deal of confusion 
as to which categories apply and the TAAHP membership requests clear 
guidance in order to make informed decisions in terms of the competition. 

3. The Section 811 Program.  TAAHP is opposed to the new one point advantage 
for placing Section 811 voucher holders in existing properties.  We understand 
that TDHCA wants to house 811 voucher holders as soon as possible, but this 
provision reduces program participants’ flexibility in doing so and, as drafted, only 
benefit a handful of program participants.  As an example, one TAAHP member  
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with more than 25 properties with approximately 2,000 units has only one existing property 
that would qualify.  Under this new rule, this applicant is now forced for point reasons to 
reserve this property for the 2016 round instead of using it to house the 811 voucher 
holders as committed under the 2015 rules.  This result is the exact opposite of what 
TDHCA is trying to achieve.  Please note that TAAHP has formed a sub-committee that 
has come up with alternative incentives for TDHCA staff to consider.  We will be submitting 
those recommendations under separate cover. 

 
With those comments as an introduction, please consider the following recommendations with 
regard to specific provisions of the rules: 
 
Subchapter A – Definitions 
 
Section 10.3(47) Elderly Development 
 
TAAHP requests further clarification on why these new definitions are necessary. 
 
Justification:  There is general concern amongst the membership about the new Elderly 
Development Definition because most cities and other government funders are very sensitive to 
these definitions.  An effort to further define these terms might lead to greater conflicts between 
programs. 
 
Section 10.3 Placed in Service 
 
TAAHP requests that a definition of Placed in Service be added and that the definition be 
consistent with the Internal Revenue Code Section 42 provision, which allows a building to be 
counted as “Placed In Service” if only one unit in the building has received a certificate of 
occupancy.  TAAHP also requests the TDHCA’s carryover documentation be changed so that the 
language regarding Placed in Service is consistent with the Internal Revenue Code. 
 
Justification:  TDHCA’s policy on placed in service should be consistent with the federal regulation.   
 
Subchapter B – Site and Development Requirements and Restrictions 
 
Section 10.101(a)(2)(c) Mandatory Community Assets 
 
TAAHP requests that churches or places of religious worship be reinstated as a Mandatory 
Community Asset. 
 
Justification: Churches are a public service to the surrounding communities.  These institutions not 
only provide support for the spiritual and emotional needs and health of its members in the 
community, but also provide a myriad of supportive public services to the community.  Such 
services include day care, meals on wheels, counseling, food pantries, immigration and free legal 
clinics, seminars on health and finances and emergency funds for items such as rent, utilities, 
medical expenses or car repairs.   
 
Subchapter B – Site and Development Requirements and Restrictions 
 
Section 10.101(a)(4)(B) Undesirable Neighborhood Characteristics. 
 
TAAHP requests the following changes to this section regarding incidents of violent crime: 
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(ii)  The Development Site is located in a census tract or within 1000 feet of a census tract in an 
Urban Area and the rate of Part I violent crimes for the police beat as reported by the local police 
department is greater than 18 per 1,000 persons (annually) or as reported on 
neighborhoodscout.com.”  
 
Justification:  Because neighborhoodscout.com provides inconsistent results, applicants should 
have the option of obtaining statistics directly from the police department.  In those cases where 
obtaining statistics directly from the police department is difficult, neighborhoodscout.com can 
serve as the source.  This either/or approach provides much needed flexibility for the applicant in 
obtaining the relevant information. 
 
TAAHP also requests that TAAHP requests that the following section regarding blighted structures 
be deleted: 
 
(iii)  The Development Site is located within 1,000 feet of any census tract of multiple vacant 
structures visible from the street, which have fallen into such significant disrepair, overgrowth, 
and/or vandalism, that they would commonly be regarded as blighted or abandoned. 
 
Justification:  This concept of “blight” is too subjective to administer in a consistent way.   
 
TAAHP also requests that this subparagraph regarding schools that have not Met Standard be 
deleted:  
 
(iv) The Development Site is located within the attendance zones of an elementary school, a 
middle school and a high school that does not have a Met Standard rating by the Texas Education 
Agency. In districts with district-wide enrollment or choice districts an Applicant shall use the rating 
of the closest elementary, middle and high school, respectively, which may possibly be attended by 
the tenants in determining whether or not disclosure is required. The applicable school rating will 
be the 2015 accountability rating assigned by the Texas Education Agency. School ratings will be 
determined by the school number, so that in the case where a new school is formed or named or 
consolidated with another school but is considered to have the same number that rating will be 
used. A school that has never been rated by the Texas Education Agency will use the district 
rating. If a school is configured to serve grades that do not align with the Texas Education Agency's 
conventions for defining elementary schools (typically grades K-5 or K-6), middle schools (typically 
grades 6-8 or 7-8) and high schools (typically grades 9-12), the school will be considered to have 
the lower of the ratings of the schools that would be combined to meet those conventions. In 
determining the ratings for all three levels of schools, ratings for all grades K-12 must be included, 
meaning that two or more schools' ratings may be combined. For example, in the case of an 
elementary school which serves grades K-4 and an intermediate school that serves grades 5-6, the 
elementary school rating will be the lower of those two schools' ratings. Also, in the case of a 9th 
grade center and a high school that serves grades 10-12, the high school rating will be considered 
the lower of those two schools' ratings. Sixth grade centers will be considered as part of the middle 
school rating. Development Sites subject to an Elderly Limitation is considered exempt and does 
not have to disclose the presence of this characteristic. 
 
Justification:  Because certain school districts in the larger urban areas struggle to meet the new 
standards, because they are indeed new standards, this section serves to redline large swathes of 
major metropolitan areas.  While the inference of undesirable neighborhood characteristics is 
rebuttable, this rule will cause additional administrative burden both for the program participants 
and the program staff. 
 
 

http://cp.mcafee.com/d/FZsS81MscCQm64PhO-yCUUrKrjhhsd7bOrxEVsdFEEK6zBVBNBwSCyyUqenAT3hOYrjhh7nvd7a9EVKr4txa7Q1i2KHHr2nQVsSwHGWSMBZendFKn88TsvW_ensvvjvWZOWtTSehjKesusjWyaqRQRrIIsG7DR8OJMddECQPt-hus7nhjsuudTdw0Uv8yj8lyjHl2BGJPVsThnoBq0GRtDidqvOVJ5AsYCr5M5id40c-h4CgH4DmG1Ew6blrCq83h0KHY9CSkjp6uC
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Section 10.101(a)(4)(E) Undesirable Neighborhood Characteristics. 
 
TAAHP requests the following changes to this section: 
 
(iii)  The Development is necessary to enable a state, a participating jurisdiction or an entitlement 
community to comply with its obligation to affirmatively further fair housing, a HUD-approved 
Conciliation Agreement, or a final and non-appealable court order consistent with fair housing 
planning documents, such as an Analysis of Impediments or Assessment of Fair Housing, and with 
planning documents such as the city’s or county’s HUD consolidated plan. 
 
Justification:  Larger cities, like the City of Houston, will not legally be able to provide letters stating 
that “the Development is necessary to comply with its obligation to affirmatively further fair 
housing.”  This statement is too broad and too open to legal interpretation.  Instead, cities will be 
more comfortable confirming compliance with their planning documents. 
 
Section 10.101(a)(5) Common Amenities, Section 10.101(6) Unit Requirements, Section 10.101(7) 
Tenant Services 
 
TAAHP request that the timeframe be restored to Compliance Period instead of Extended Use 
Period.   
 
Justification:  Extending program participants’ obligations in these respects past the compliance 
period is inconsistent with TDHCA’s current policy which correctly commits limited state resources 
to confirming compliance during the compliance period.  Extending this type of compliance through 
the extended use period will create further administrative burden, both for the program participants 
and the program staff. 
 
Section 10.101(b)(4) Mandatory Development Amenities  
 
TAAHP requests the following changes to this section: 
 
(L)  All units must have central heating and air-conditioning (Packaged Terminal Air Conditioners 
meet this requirement for SRO or Efficiency Units and for all units in Rehabilitation properties 
where the units were heated and cooled with Packaged Terminal Air Conditioners prior to the 
Rehabilitation)  
 
Justification:  Modern PTAC units are energy and cost efficient, and older existing buildings 
typically don’t have the plate height to allow for both central air and a reasonable ceiling height. 
 
Subchapter C:  Application Submission Requirements, Ineligibility Criteria, Board Decisions 
and Waiver of Rules for Applications 
 
Section 10.204(14) Non-Profit Ownership 
 
TAAHP requests deletion of the following paragraph: 
 
(C)  For all Application.  Any Applicant proposing a Development with a property tax exemption 
must include an attorney statement and documentation supporting the amount, basis for 
qualification, and the reasonableness of achieving the exemption under the Property Tax Code.  A 
proposed Payment in Lieu of Tax (“PILOT” agreement must be documented as being reasonably 
achieved.” 
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Justification:  This adds unnecessary costs to the preparation of an application.  Applicants relying 
on a property tax exemption should do so at their own risk. 
 
 
 
Qualified Allocation Plan 
 
Section 11.4(b) Maximum Request Limit 
 
TAAHP requests a new limit for USDA applications of $750,000. 
 
Justification:  Most USDA developments are small so a $750,000 cap is appropriate. 
 
Section 11.4(c) Tax Credit Requests and Award Limits 
 
TAAHP requests the following paragraph 2 be deleted in its entirety: 
 
(2)  The Development is located in a Small Area Difficult Development Area (SADDA) (based on 
Small Area Fair Market Rents (FMR’s) as determined by the Secretary of HUD) that has high 
construction, land and utility costs relative to the AMGI.  For Tax Exempt Bond Developments, as a 
general rule, an SADDA designative would have to coincide with the program year the Certificate of 
Reservation is issued in order for the Department to apply the 30 percent boost in its underwriting 
evaluation.  Applicant must submit a copy of the SADDA map that clearly shows the proposed 
Development is located within the boundaries of a SADDA. 
 
Justification:  The Internal Revenue Code allows the 30% boost in DDAs designation to be 
extended up to 365 days by allowing a project that applied for a bond reservation in one year to 
close the transaction in the next year.  Section 11.4(c)(2) grants the 30% tax credit boost only when 
the bond reservation certificate is received in the same year as the HUD SADDA designation, 
which is subject to change annually.  The housing site may no longer be included in a SADDA in 
the year following receipt of the private activity bond allocation reservation. The proposed rule will 
also force closing 4% bond transactions that access the increase amount of private activity bond 
allocation after the mid-August housing bond collapse by the end of the calendar year, unduly 
reducing the already very short 150 day closing timeframe. 
 
Section 11.7 Tie Breaker Factors 
 
TAAHP recommends the following changes to paragraph 4: 
 
(4) Applications proposed to be located the greatest linear distance from the nearest Housing Tax 
Credit Development that serves the same population type a development. Developments awarded 
Housing Tax Credits but do not yet have a Land Use Restriction Agreement in place will be 
considered Housing Tax Credit assisted Developments for purposes of this paragraph. The linear 
measurement will be performed from closest boundary to closest boundary. 
 
Section 11.9 Competitive HTC Selection Criteria 
 

(b) Criteria promoting development of high quality housing 
 
(2)(B) Sponsor Characteristics.  Previous Participation Compliance History 

 
While no consensus was reached on whether this point item should remain in the QAP, there was 
consensus on needing clarifying language and direction from TDHCA’s asset management and 
compliance division regarding how an applicant determines which category applies.  Additionally, 
this point category should be tied to the category of an applicant as of March 1, 2016, so that there  
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is clarity within the competitive round in terms of scoring.  
 

(c)  Criteria to service and support Texans most in need 
 

(4)(A)(ii) Opportunity Index   
 
TAAHP requests that any instance of “77 or greater on index 1” change to “76 or greater on index 
1.” 
 
Justification: The 2015 data released by TEA indicate the median Index 1 score for elementary to 
be 76 as opposed to the 2014 data which indicated median Index 1 score for elementary to be 77. 
 
TAAHP also request that the poverty rate for opportunity index be increased to 20% for all areas 
outside of Region 11 where the poverty rate should stay at 35%.   
 
Justification:  This small change will add 227 or 4.3% (out of 5,263) additional census tracts to 
“High Opportunity” which will promote further de-concentration of awards.  These new census 
tracts are still first and second quartile census tracts and in many cases have highly rated schools 
and are closer to services and town centers.  This change also helps alleviate the issue that 
residents living in preservation properties are part of the poverty rate, making their own 
communities uncompetitive.  
  

(4)(B) Opportunity Index for Rural   
 
TAAHP recommends the following to be added to subsection (i) as further clarification on what 
“services specific to a senior population” might entail: 
 

 Free or donation based hot meal service for a minimum of once daily 5 days a week (either 
delivered on site or offered off-site); 
 

 Access to primary health care including partnerships for on-site services, urgent care 
clinics that accept Medicaid/Medicare, primary care doctor’s offices that accept 
Medicaid/Medicare, ERs and Hospitals. 

 
(5)  Educational Excellence   

 
TAAHP recommends a third scoring tier for educational excellence:  

(A) The Development Site is within the attendance zone of an elementary school, a  
middle school and a high school with a Met Standard rating and an Index 1 score of at 
least 77. For Developments in Region 11, the middle school and high school must achieve 
an Index 1 score of at least 70 to be eligible for these points (5 points); or 

(B) The Development Site is within the attendance zone of any two of the following three 
schools (an elementary school, a middle school, and a high school) with a Met Standard 
rating and an Index 1 score of at least 77. For Developments in Region 11, the middle 
school and high school must achieve an Index 1 score of at least 70 to be eligible for these 
points (3 points); or 

(C) The Development Site is within the attendance zone of an elementary school, a middle 
school, and a high school either all with a Met Standard rating or any one of the three 
schools with a Met Standard rating and an Index 1 score of at least 77. For Developments 
in Region 11, the middle school and high school must achieve an Index 1 score of at least 
70 to be eligible for these points (2 points); 
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Justification:  This is one area where TAAHP would like to see more point variation.  Because it is 
very difficult to find sites where all three schools have an Index 1 score of at least 77, it would 
create more variation in scoring if there were other ways to receive partial points. 
 
  (6) Underserved Area 
 
TAAHP members had differing opinions on this point category, although members reached 
consensus on the following language changes to subparagraphs (C),(D), and (E): 
 
(C) A Place, or if outside of the boundaries of any Place, a county that has never received a 

competitive tax credit allocation or a 4 percent non‐competitive tax credit allocation for the same 
population type a development that which remains an active tax credit development (2 points); 
(D) For Rural Areas only, a census tract that has never received a competitive tax credit allocation 

or a 4 percent non‐competitive tax credit allocation for the same population type a development 
that which remains an active tax credit development serving the same Target Population (2 points); 

(E) A census tract that has not received a competitive tax credit allocation or a 4 percent non‐
competitive tax credit allocation for the same population type a Development that which remains an 
active tax credit development serving the same Target Population within the past 10 years (1 
point); 
 
Additionally, TAAHP requests more direction from staff about what would be required in terms of 
documentation for subsection (F) of this point category.  Additionally, TAAHP proposes some 
language to this paragraph to include leased spaces in addition to newly construction space:   
 
Within 5 miles of a new business that in the past two years has constructed a new facility or leased 
new (and or additional) office space and undergone initial hiring of its workforce . . . . 
 

(7) Tenant Populations with Special Housing Needs   
 

TAAHP requests that the new paragraph A that gives extra points for placing 811 residents in 
existing units be deleted: 
 
Applications may qualify for three (3) points if a determination by the Department of approval is 
submitted in the Application indicating participation of an existing Development’s in the 
Department’s Section 811 Project Rental Assistance Demonstration Program (“Section 811 PRA 
Program”). In order to qualify for points, the existing Development must commit to the Section 811 
PRA Program at least 10 units or, if the  
 
proposed Development would be eligible to claim points under subparagraph (B) of this paragraph, 
at least the same number of units (as would be required under subparagraph (B) of this paragraph 
for the proposed Development) have been designated for the Section 811 PRA Program in the 
existing Development. The same units cannot be used to qualify for points in more than one HTC 
Application. 

 

Justification: A large percentage of developers, even the more established Texas developers with 

large portfolios, will not qualify for this point creating an unfair competitive advantage for only a  
handful of developers with a disproportionate number of general population deals. 

 
(8) Aging in Place   
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TAAHP recommends the following language in lieu of the language in the published rules. 
 
An Application for an Elderly Development may qualify to receive up to three (5) points under this 
paragraph only if no points are elected under subsection (c)(5) of this section (related to 
Educational Excellence).  
 

(A) In addition to meeting all of the accessibility and design standards under Section 504 
of the Rehabilitation Act and the 2010 ADA Standards (with the exceptions listed in  
“Nondiscrimination on the Basis of Disability in Federally Assisted Programs and  
Activities”), the Applicant will include (3 points): 

a. “Walk-in” showers of at least 30” x 60” in at least 50% of all residential bathrooms;  
b. 100% of units include blocking in showers/tubs to allow for grab bars at a later date if 
requested as a reasonable accommodation; 
c. Chair height (17 – 19”) toilets in all bathrooms; and  
d. A continuous handrail on at least one side of all interior corridors in excess of five feet in 
length. 
(B) The property will employ a full-time resident services coordinator on site for the duration of 
the Compliance Period.  If elected under this subparagraph, points for service coordinator cannot 
be elected under subsection (c)(3) of this section (related to Tenant Services).  For purposes of this 
provision, full-time is defined as follows (2 point): 
i. A minimum of 16 hours per week for Developments of 80 units or less;  
ii. A minimum of 24 hours per week for Developments of 81 to 120 units; and 
iii. A minimum of 32 hours per week for Developments in excess of 121 Units.   
 

9)  Proximity to Important Services  
 
TAAHP requests that the radius for rural deals be expanded to 3 miles. 
 
Justification:  Residents of tax credit housing in rural areas are reliant on their cars and often 
services like this are on the outskirts of town, near more major roadways. 
 

(d) Criteria promoting community support and engagement 

(5)  Legislative Letters   
 

TAAHP requests that positive letters of support from state representations receive +4 points, 
neutral letters receive 0 points, and letters of opposition will receive -4 points. 

 
Justification:  The total point range for these letters will be 8 points, rather than the current 16 point 
range, thereby making this point range of 8 consistent with the legislative intent of ranking it the 
lowest point category under the statute.     

 
(7)  Concerted Revitalization Plan.   

 
TAAHP requests that this entire section revert back to the 2015 language. 
 
Justification:  This re-written section in the current draft is a concern with regard to its high level of 
subjectivity, especially with specific regard to the requirement that the problems identified have to 
be “sufficiently mitigated and addressed prior to the Development being placed in service.”  The 
current language will only benefit neighborhoods that are at the tail end of the revitalization efforts. 
 
(e) Criteria promoting the efficient use of limited resources and applicant accountability 
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 (2) Cost of Development per Square Foot 
 

TAAHP requests that the cost per square foot limitations in this section should be increased by at 
least $10 per square foot. 
 
Justification:  The current draft does not adjust upward for recent construction cost increases which 

have been in the range of 8% to 12% per annum for the last three years.   

TAAHP also requests the following language change: 
 
(E)(ii) Twelve (12) points for Applications which include Hard Costs plus acquisition costs included 
in Eligible Basis that are less than $130 per square foot,  if the development is considered a 
High  Cost Development or located in an Urban Area, and that qualify for 5 or 7 points under 
subsection (c)(4) of this section, related to Opportunity Index; or 
 
Subchapter D – Underwriting and Loan Policy  
 
Section 10.302(d)(1) Operating Feasibility – Income  
 
TAAHP requests that this provision revert to the 2105 language which allowed for market rate rents 
to be set by the applicant at levels supported by the market study regardless of what percentage 
market rate units a development had. 
 
Justification:  There is no “one size fits all” approach to rents in the various Texas markets.  The 
large urban markets, and not only Austin, are performing very differently than the smaller rural 
markets, which is why market studies are so important in determining market rents.   
 
Section 10.302(d)(4)(D)(iv) Acceptable Debt Service Coverage Ratio Range 
 
TAAHP requests that the language in this section revert back to the 2015 language. 
 
Justification:  TAAHP members do not understand why this change is proposed and would like to 
better understand the purpose. 
 
Section 10.302(e)(7)(F) Developer Fee 
 
TAAHP request that the following section be deleted: 
 
The amount of Developer Fee will be determined based on the original underwriting at application. 
The amount of Developer Fee will be fixed at the dollar amount underwritten through any 
subsequent evaluation including cost certification. Increases in eligible cost as a result of 
documented circumstances outside the control of the applicant may be eligible for increased 
Developer Fee but fees greater than 15% will be reviewed for undue enrichment. 
 
JUSTIFICATION:  A new provision has been added that caps the Developer Fee to the amount 
determined at the original underwriting.  We respectfully disagree that a developer’s amount of 
work is the same regardless of the cost of the development.  When construction costs are higher 
than anticipated, the developer has to do considerable more work in terms of value engineering 
and identifying additional soft costs.  Furthermore, the payment of development fee is capped by 
available sources, so this new rule merely limits basis, placing the developer at higher risk for basis 
adjusters. 
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Subchapter E – Post Award and Asset Management Requirements 
 
Section 10.402(g) 10 Percent Test (Competitive HTC Only) 
 
TAAHP requests that the last sentence of paragraph (2) be deleted: 
 
The Development Site must be identical to the Development Site that was submitted at the time of 
Application submission or last approved by amendment as determined by the Department. 
 
Justification:  De minimis changes in sites often happen due to surveying discrepancies or  
unexpected developed related events, such as right of way adjustments.  Such de minimis changes 
have been handled effectively through the administrative amendment process and should not 
require board approval, which is time consuming for both program participants and for program 
staff. 
TAAHP also requests that paragraph (5) be amended to require a non-material amendment to 
admit guarantors that were not identified as guarantors or principals on the Org Charts submitted at 
the time of Application: 
 
If identified Guarantors have changed from the Guarantors or principals identified on the Org 
Charts submitted at the time of Application, a non-material amendment must be requested by the 
Applicant and the new Guarantors or members principals must be reviewed in accordance with 
Chapter 1, Subchapter C of this part. 
 
Justification:  While we agree that adding new guarantors should require a non-material 
amendment, such amendment should not be required when the guarantor was listed on the original 
application as a principal on the owner organizational chart.   
 
Section 10.402(j) Cost Certification (Competitive and Non-Competitive HTC and related activities 
Only) 
 
TAAHP requests that this revert to 2015 requirement for a 15 year proforma instead of proposed 30 
year. 
 
Justification:  a 15 year proforma is consistent with the application requirements, and past TDHCA 
policy at cost certification.   
 
Section 10.405(a) Amendments to HTC Application or Award Prior to LURA recording or 
amendments that do not result in a change to LURA 
 
TAAHP requests reinstatement of subpart (G) permitting a de minimis increase or decrease in the 
site acreage without requiring Board approval. 
 
Justification: De minimis changes in sites often happen due to surveying discrepancies or  
unexpected developed related events, such as right of way adjustments.  Such de minimis changes 
have been handled effectively through the administrative amendment process and should not 
require board approval, which is time consuming for both program participants and for program 
staff. 
 
TAAHP request deletion of new subpart (H) defining the following as a material alteration  
requiring Board approval:  
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Significant increases in development costs or changes in financing that may affect the financial 
feasibility of the Development or result in reductions of credit or changes in conditions such that a 
full re-evaluation and analysis by staff assigned to underwrite applications is required 
 
Justification: Increases in development costs and changes in financing occur frequently and should  
be handled administratively as they have been handled in the past.  
 
Section 10.406(d)(3) and (4) Ownership Transfers, Non-Profit Organizations & HUBS 
 
TAAHP membership appreciates the language changes in the proposed rules that provide for  
greater flexibility in cases where an award was not made out of the non-profit set-aside.  
 
We thank you for your time and consideration of these recommendations.  Please note that 
representatives from the TAAHP QAP committee are happy to meet with your staff in order to 
discuss these recommendations fully.  I have already reached out to Brent Stewart and Tom Gouris 
to set up a meeting to review the new underwriting rules and discuss possible alternatives to the 
problematic sections.    
 
Thank you for your service to Texas. 
 
Sincerely,  
 
 

 
 
Janine Sisak    
Chair TAAHP QAP Committee   
 
 
 
cc:  Tim Irvine – TDHCA Executive Director 
 Tom Gouris – TDHCA Deputy Executive Director for Housing Programs 
 Patricia Murphy – TDHCA Chief of Compliance 

Brent Stewart – TDHCA Director of Real Estate Analysis 
TAAHP Membership 
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TX-CAD 2016 Asset Management Rules Comments 

 
The Texas Coalition of Affordable Developers (TX-CAD) is pleased to submit our comments for the 2016 
Asset Management Rules. TX-CAD is a coalition of Developers and consultants who have come together 
for the purpose of focusing on the improvement of affordable housing policy in Texas. The members of 
this group represent over 200 years of affordable housing development/policy and approximately 
35,000 units of affordable housing in Texas.  
 

1. Section 10.405(4)(H) Amendments and Extensions 
 

Language was added to the rules that would require an Applicant to get an amendment if there 
are significant increases in development costs or changes in financing.  
 
We oppose the language for three reasons: 1) With no precise definition of “significant” an 
Applicant would have no way to determine if an amendment is required. 2) Development is a 
fluid process and changes in the market, code interpretations, and site development issues can 
all cause increases at any time before or after closing. Having to get an amendment prior to 
closing will serve to delay closings and put the deal in greater jeopardy. Having to go back for an 
amendment after closing for something that cannot be addressed, changed, or fixed by the 
Department adds additional paperwork and effort that serves no meaningful purpose. 3) The 
Developer, Lender, and Syndicator are responsible for determining the feasibility of a deal after 
award.  Together they take the best information available and make the decision to proceed or 
not.   Post construction, the lender and/or syndicator enforce review and approvals of all 
changes either of a single dollar amount or a cumulative dollar amount thereby providing 
sufficient oversight to the cost of the development.  Since tax credits are capped upon award, 
there is not risk to the department for these additional costs or financing changes.   
 
Because of this we recommend deletion of the language below in its entirety: 
 
(H) Significant increases in development costs or changes in financing that may affect the 
financial feasibility of the Development or result in reductions of credit or changes in 
conditions such that a full re-evaluation and analysis by staff assigned to underwrite 
applications is required; 
 
Further discussion with staff on this issue indicates that the main concern with financial changes 
that may impact feasibility are with regard to TDHCA Direct Loans. With this in mind, we also 
suggest the following language change. 
 
(H) For developments with Direct Loans, if there are Ssignificant increases in development costs, 
or changes in financing, circumstances that might  that may affect the 



financial feasibility of the Development or result in reductions of credit or other changes in 
the financing conditions such that the financial feasibility of a Development could be affected, 
then such that a full re-evaluation and analysis by staff assigned to underwrite 
 the applications is required.   
 
For all other developments, if there are d;significant increases in development costs, changes in 
financing, circumstances that might result in reductions of credit or other changes in the 
financing conditions such that the financial feasibility of a Development could be affected, the 
applicant should provide a notification to the agency along with a certification from the equity 
provider and/or lender certifying that the development remains financially feasible and that they 
intend to continue their investment in the transaction.   
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MARQUE REAL ESTATE CONSULTANTS 
710 North Post Oak Road, Suite 400 

Houston, TX 77024 
(713) 560-0068 – p 
(713) 583-8858 – f 

Donna@MarqueConsultants.com 
 
 
October 15, 2015 
 
Tim Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
221 E. 11th Street 
Austin, TX 78701 
 
Re: Draft 2016 Qualified Allocation Plan and Multifamily Rule Comments 
 
Dear Mr. Irvine, 
 
Thank you to you and your staff for your continued efforts to dialogue with the stakeholders related to 
the staff drafts of the 2016 Qualified Allocation Plan (QAP) and Multifamily Rules (Rules). Please accept 
the following comments on behalf of Marque Real Estate Consultants (MREC). Comments 1, 3, 5-8, 10, 
13, 15, 16, and 18 mirror comments made by the group TX-CAD and comments 2, 3, 8, 10-17 mirror 
comments made by TAAHP. 
 

1. QAP, §11.7(3) Tie Breaker Factors 
MREC suggests a change to the third tie breaker in order to add clarity to how the tie breakers 
will be applied across deal types. As written, it is unclear how a tie between multiple applications 
representing general population and elderly developments would be treated under §11.7(3). 
Therefore, we suggest that the third tie breaker apply to all developments, not only general 
population developments. Suggested language: 
 
(3) For competing Applications for Developments that will serve the general population, tThe 
Application with the highest average rating for the elementary, middle, and high school 
designated for attendance by the Development Site, or (for “choice” districts) the closest. 
 

2. QAP, §11.7(4) Tie Breaker Factors 
Additionally, MREC suggests a revision to the fourth tie breaker to evaluate the distance of 
proposed developments to the nearest existing tax credit development serving the same 
population type. Suggested language: 
 
(4) Applications proposed to be located the greatest linear distance from the nearest Housing Tax 
Credit assisted Development serving the same Target Population. Developments awarded 
Housing Tax Credits but do not yet have a Land Use Restriction Agreement in place will be 
considered Housing Tax Credit assisted Developments for purposes of this paragraph. The linear 
measurement will be performed from closest boundary to closest boundary. 
 

mailto:Donna@MarqueConsultants.com
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3. QAP, §11.9(c)(4) Opportunity Index 
Currently an index 1 score of 77 is being used as the standard for elementary schools to meet the 
definition of a high opportunity area. In previous years this was the statewide median for both 
elementary schools and all schools combined. This year, the elementary school median index 1 
score has dropped to 76. We believe that because this scoring item is directly tied to elementary 
schools, that the statewide median elementary school index 1 score of 76 should be used. 
Suggested language: 
 
(A) For Developments located in an Urban Area… 

(i) The Development Site is located in a census tract with income in the top quartile of median 
household income for the county or MSA as applicable, and the Development Site is in 
the attendance zone of an elementary school that has a Met Standard rating and has 
achieved a 76 77 or greater on index 1 of the performance index, related to student 
achievement (7 points); 

(ii) The Development Site is located in a census tract with income in the second quartile of 
median household income for the county or MSA as applicable, and the Development Site 
is in the attendance zone of an elementary school that has a Met Standard rating, has 
achieved a 76 77 or greater on index 1 of the performance index, related to student 
achievement, and has earned at least one distinction designation by TEA (6 points); 

(iii) The Development Site is located in a census tract with income in the second quartile of 
median household income for the county or MSA as applicable, and the Development Site 
is in the attendance zone of an elementary school that has a Met Standard rating and has 
achieved a 76 77 or greater on index 1 of the performance index, related to student 
achievement (5 points); 

(B) For Developments located in a Rural Area, an Application may qualify to receive up to seven 
(7) cumulative points based on median income of the area and/or proximity to the essential 
community assets as reflected in clauses (i) - (vi) of this subparagraph if the Development Site 
is located within a census tract that has a poverty rate below 15 percent for Individuals (35 
percent for regions 11 and 13) or within a census tract with income in the top or second 
quartile of median household income for the county or MSA as applicable or within the 
attendance zone of an elementary school that has a Met Standard rating and has achieved a 
76 77 or greater on index 1 of the performance index, related to student achievement. 

 
4. QAP, §11.9(c)(5) Educational Excellence 

As stated above related to Opportunity Index, data released by the Texas Education Agency (TEA) 
in 2015 shows that the statewide elementary school index 1 score has decreased to 76. We think 
it is appropriate to use an index 1 score of 76 for Opportunity Index. Additionally, MREC thinks it 
is most logical to have a single index 1 score for elementary schools across scoring criteria, which 
is why we are suggesting that the change in elementary school index 1 score flow through to 
Educational Excellence. We are not suggesting a change to the index 1 score used for middle or 
high schools. Suggested language: 
 
(A) The Development Site is within the attendance zone of an elementary school with a Met 

Standard rating and an Index 1 score of at least 76, and a middle school and a high school with 
a Met Standard rating and an Index 1 score of at least 77 For Developments in Region 11, the 
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middle school and high school must achieve an Index 1 score of at least 70 to be eligible for 
these points (5 points); or 

 
5. QAP, §11.9(c)(6)(C) Underserved Area (Never received an allocation) 

In an effort to ensure that communities have the opportunity to have a broad range of populations 
served, we believe that this scoring item should only take into account developments of the same 
type. Proposed language change below: 
 
(C) A Place, or if outside of the boundaries of any Place, a county that has never received a 
competitive tax credit allocation or a 4 percent non-competitive tax credit allocation for a 
Development that remains an active tax credit development serving the same Target Population.  
 

6. QAP, §11.9(c)(6)(F) Underserved Area (Employment Growth)  
While we support the concept, we cannot support the language as written. Any proof associated 
with this item needs to be completely objective and available to the public at large therefore we 
recommend removing this scoring criteria.  
 
(F) Within 5 miles of a new business that in the past two years has constructed a new facility and 
undergone initial hiring of its workforce employing 50 or more persons at or above the average 
median income for the population in which the Development is located (1 point); 
 

7. QAP, §11.9(c)(6)(G) Underserved Area (Population Growth) 
Accurate demographic information related to the growth at the census tract level does not exist. 
We believe that growth at the Place level is a more appropriate indication of growth of a 
community as a whole. Proposed language change below: 
 
(G) A census tract Place which has experienced growth increases in excess of 120% of the county 
population growth over the past 10 years. provided the census tract does not comprise more than 
50% of the county. .  

 
8. QAP, §11.9(c)(7)(A) Tenant Populations with Special Needs 

A new category within this scoring item provides the highest level of points to those Applicants 
who commit units to the 811 program within an existing property. While we understand that 
TDHCA is seeking to place 811 units quickly, the result of this new scoring category is to give a 
competitive advantage within the current application round based on a factor unrelated to the 
development being proposed within the current application. We believe this new item will have 
the effect of discriminating against developers solely on the basis of the siting of previous 
developments – those who have specialized in rural, senior, or smaller MSAs would not be eligible 
for these points. It gives an advantage to certain developers, not for merit, but luck of the draw 
for having built previously in specific urban areas.  
 
The Department can instead offer incentives outside of the application cycle to encourage 
participation in the 811 program for existing portfolios. Because of this we recommend deletion 
of the language in its entirety: 
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(A) Applications may qualify for three (3) points if a determination by the Department of approval 
is submitted in the Application indicating participation of an existing Development’s in the 
Department’s Section 811 Project Rental Assistance Demonstration Program (“Section 811 PRA 
Program”). In order to qualify for points, the existing Development must commit to the Section 
811 PRA Program at least 10 units or, if the proposed Development would be eligible to claim 
points under subparagraph (B) of this paragraph, at least the same number of units (as would be 
required under subparagraph (B) of this paragraph for the proposed Development) have been 
designated for the Section 811 PRA Program in the existing Development. The same units cannot 
be used to qualify for points in more than one HTC Application. 

 
9. QAP, §11.9(d)(7)(A) Concerted Revitalization Plan 

We have concerns about the subjectivity of language in the rule and feel that more specificity of 
what is required and will be approved would be helpful. Additionally, in order to support the 
revitalization efforts of larger cities we are suggesting that a city be allowed to designate more 
than one development as significantly contributing to revitalization. We suggest the following 
changes:   
 
(A) For Developments located in an Urban Area. 

(i) An Application may qualify to receive up to six (6) points if the Development Site is located 
in an distinct area that was once vital and has lapsed into a situation requiring has been 
identified by the municipality or county as needing concerted revitalization, and where a 
concerted revitalization plan has been developed and executed adopted. The area 
targeted for revitalization must be larger than the assisted housing footprint and should 
be a neighborhood or small group of contiguous neighborhoods with common attributes 
and problems but smaller than the municipality or county as a whole. The concerted 
revitalization plan that should meets the criteria described in subclauses (I) - (IV) of this 
clause: 
(I) The concerted revitalization plan must have been adopted by the municipality or 

county in which the Development Site is located prior to the pre-application deadline. 
(II) The problems in the revitalization area must have been indentified through a process 

in which affected local residents had an opportunity to express their views on 
problems facing the area, and how those problems should be addressed and 
prioritized. These problems may include the following: 
(-a-) long-term disinvestment, such as significant presence of residential and/or 

commercial blight, infrastructure neglect such as inadequate drainage, and 
streets and/or sidewalks in significant disrepair; 

(-b-) declining quality of life for area residents, such as high levels of violent crime, 
property crime, gang activity, or other significant criminal matters such as the 
manufacture or distribution of illegal substances or overt illegal activities; and/or 

(-c_) lack of community assets that provide for the diverse needs of the residents such 
as access to supermarkets or healthy food centers, parks and activity centers. 

(III) Staff will review the target area for presence of the problems identified in the plan 
and for targeted efforts within the plan to address those the problems identified 
within the plan. In addition, but not in lieu of, such a plan may be augmented with 
targeted efforts to promote a more vital local economy and a more desirable 
neighborhood, including but not limited to: 
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(-a-) attracting private sector development of housing and/or business; 
(-b-) developing health care facilities; 
(-c-) providing public transportation; 
(-d-) developing significant recreational facilities; and/or 
(-e-) improving under-performing schools. 
However, this supplemental information may not take the place of an adopted plan 
meeting the requirements I, II and IV of this section.  The supplemental information 
may only provide evidence of plan goals and activities being carried out by the 
municipality or the county or funds being committed for the plan purposes. 

(IV) The adopted plan must have identify sufficient and, documented and committed 
funding sources to accomplish its purposes on its established timetable. This funding 
must have commenced at the time of Application submission. been flowing in 
accordance with the plan, such that the problems identified within the plan will have 
been sufficiently mitigated and addressed prior to the Development being placed into 
service. 

(ii) Points will be awarded based on: 
(I) Applications will receive four (4) points for a letter from the appropriate local official 

providing documentation of measurable improvements within the  certifying the 
identified revitalization area, that the development is located within the revitalization 
area, and that the plan meets the requirements of subsections I, II and IV of this 
section; based on the target efforts outline in the plan; and 

(II) Applications may receive (2) points in addition to those under subclause (I) of this 
clause if the Development is explicitly identified by the city or county as contributing 
most significantly to the concerted revitalization efforts of the city or county (as 
applicable). A city or county may only identify no more than three  one single 
Developments during each Application Round for the additional points under this 
subclause. A resolution from the Governing Body of the city or county that approved 
the plan is required to be submitted in the Application (this resolution is not required 
at preapplication). If multiple Applications submit resolutions under this subclause 
from the same Governing Body, then not more than three none of the Applications 
shall be eligible for the additional points. A city or county may, but is not required, to 
identify a particular Application(s) as contributing most significantly to concerted 
revitalization efforts. 

 
10. QAP, §11.9(e)(2) Cost of Development Per Foot 

Construction costs have increased significantly over the last three years and we request that the 
cost per foot figures be increased by $10 per square foot to reflect these increases. 
 

11. Multifamily Rules, Subchapter B, §10.101(a)(4)(B)(iii) Undesirable Neighborhood Characteristics 
The additional criteria to evaluate blight is too subjective to administer in a consistent way. 
Additionally, this criteria may result in the ineligibility of sites in high opportunity areas or 
revitalization areas that are rapidly improving simply due to the presence of a de minimis number 
of blighted structures. Therefore we recommend the deletion of this language in its entirety: 
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(iii) The Development Site is located within 1,000 feet of multiple vacant structures visible from 
the street, which have fallen into such significant disrepair, overgrowth, and/or vandalism that 
they would commonly be regarded as blighted or abandoned. 
 

12. Multifamily Rules, Subchapter B, §10.101(a)(4)(B)(iv) Undesirable Neighborhood Characteristics  
Certain school districts in the larger urban areas will struggle to meet the new TEA threshold 
standards, because they are indeed new standards. As a result, this section will redline large 
swathes of major metropolitan areas. While the inference of undesirable neighborhood 
characteristics is rebuttable, this rule will cause additional administrative burden both for the 
program participants and the program staff. Therefore we suggest a deletion of this language in 
its entirety: 
 
(iv) The Development Site is located within the attendance zones of an elementary school, a 
middle school and a high school that does not have a Met Standard rating by the Texas Education 
Agency. In districts with district-wide enrollment or choice districts an Applicant shall use the 
rating of the closest elementary, middle and high school, respectively, which may possibly be 
attended by the tenants in determining whether or not disclosure is required. The applicable 
school rating will be the 2015 accountability rating assigned by the Texas Education Agency. 
School ratings will be determined by the school number, so that in the case where a new school 
is formed or named or consolidated with another school but is considered to have the same 
number that rating will be used. A school that has never been rated by the Texas Education Agency 
will use the district rating. If a school is configured to serve grades that do not align with the Texas 
Education Agency's conventions for defining elementary schools (typically grades K-5 or K-6), 
middle schools (typically grades 6-8 or 7-8) and high schools (typically grades 9-12), the school will 
be considered to have the lower of the ratings of the schools that would be combined to meet 
those conventions. In determining the ratings for all three levels of schools, ratings for all grades 
K-12 must be included, meaning that two or more schools' ratings may be combined. For example, 
in the case of an elementary school which serves grades K-4 and an intermediate school that 
serves grades 5-6, the elementary school rating will be the lower of those two schools' ratings. 
Also, in the case of a 9th grade center and a high school that serves grades 10-12, the high school 
rating will be considered the lower of those two schools' ratings. Sixth grade centers will be 
considered as part of the middle school rating. Development Sites subject to an Elderly Limitation 
is considered exempt and does not have to disclose the presence of this characteristic. 
 

13. Multifamily Rules, Subchapter B, §10.101(b)(4) Mandatory Development Amenities 
We request that central air not be required for acquisition/rehabilitation properties where the 
units currently operate with PTACs. Modern PTAC units are energy and cost efficient and older 
existing buildings typically don’t have the plate height to allow for both central air and reasonable 
ceiling height. Suggested language change: 
 
(L) All units must have central heating and air-conditioning (Packaged Terminal Air Conditioners 
meet this requirement for SRO or Efficiency Units and for all units in Rehabilitation properties 
where the units were heated and cooled with Packaged Terminal Air Conditioners prior to the 
Rehabilitation); and 
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14. Multifamily Rules, Subchapter B, §10.101(b)(5) Common Amenities, §10.101(b)(6)(B) Unit and 
Development Features, and §10.101(b)(7) Tenant Supportive Services 
Proposed 2016 language requires program participants’ obligations past the compliance period. 
This is inconsistent with TDHCA’s current policy which correctly commits limited state resources 
to confirming compliance during the compliance period. Extending this type of compliance 
through the extended use period will create further administrative burden, both for the program 
participants and the program staff. Therefore, we request that the timeframe under each of these 
sections be restored to the compliance period rather than the extended use period.  
 

15. Multifamily Rules, Subchapter D, §10.302(d)(1)(A)(i) Market Rents  
We recommend a deletion of the new language which limits underwritten market rents to the 
60% AMI Net Program Rent. This new policy is a one size fits all approach to a problem observed 
by the REA Division in a limited scope, and this type of uniform limitation does not appropriately 
evaluate developments across the state. Therefore, we suggest that TDHCA rely upon the market 
study it requires applicants to have prepared. Suggested language is as follows: 
 
(i) Market Rents. The Underwriter will use the Market Analyst's conclusion of Market Rent if 
reasonably justified and supported by the attribute adjustment matrix of Comparable Units as 
described in §10.303 of this chapter (relating to Market Analysis Rules and Guidelines). 
Independently determined Market Rents by the Underwriter may be used based on rent 
information gained from direct contact with comparable properties, whether or not used by the 
Market Analyst and other market data sources. For a Development that contains less than 15% 
unrestricted units, the Underwriter will limit the Pro Forma Rents to the lesser of Market Rent or 
the Net Program Rent at 60% AMI. 
 

16. Multifamily Rules, Subchapter D, §10.302(e)(7)(F) Developer Fee 
We respectfully disagree with the concept of fixing developer fee at a specific amount at the time 
of Application. With increased cost, comes increased risk, increased guarantees, and reduced 
margins. The developer fee is the deal’s contingency and limiting this buffer only serves to make 
a deal weaker financially. Because applications are submitted almost a year in advance to breaking 
ground, it makes little sense to penalize the developer for market forces that they cannot control.  
Furthermore, given the limited time frame from publication of rules to submission of an 
application it is not feasible or reasonable to expect a developer to fully understand all of the 
potential challenges, issues, and difficulties a deal may encounter during its life cycle.  The IRS and 
TDHCA rules set out what is a proper incentive for developers to produce affordable housing and 
we do not believe it is in the best interest of the program to artificially limit the fee at the time of 
application.  Because of this we recommend deletion of the language below in its entirety: 

 
(F) The amount of Developer Fee will be determined based on the original underwriting at 
application. The amount of Developer Fee will be fixed at the dollar amount underwritten through 
any subsequent evaluation including cost certification. Increases in eligible cost as a result of 
documented circumstances outside the control of the applicant may be eligible for increased 
Developer Fee but fees greater than 15% will be reviewed for undue enrichment. 
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October 15, 2015 
 
 
Mr. Tim Irvine 
Ms. Marni Holloway 
Texas Department of Housing and Community Affairs 
Attention: Multifamily Finance 
221 E. 11th  Street 
Austin, Texas 78701 
 
Dear Tim and Marni: 
 
The Texas Association of Community Development Corporations appreciates the 
opportunity to address some of our members’ concerns regarding the 2016 Draft 
Rules.   We are especially appreciative of the Department’s availability to our 
organization and willingness to work with us and all other stakeholders. 
 
Multi-Family Rules: 
10.901 Application Fee: TACDC members are opposed of changing the language 
regarding the Application Fee for nonprofit organizations from “will receive a 
discount of 10% ” to “may be eligible to receive a discount of 10%”.  We feel the 
language should remain as previously stated in the rules to provide a small, but 
meaningful incentive to nonprofit developers. 
 
10.101 Site and Development Requirements and Restrictions- Use of 
Neighborhoodscout.com 
TACDC members are uncomfortable with the agency’s requirement to use 
neighborhoodscout.com to determine crime rate and statistics within the same 
census tract or within 1,000 feet of the proposed development site.   
 
Our concerns are twofold:  First as proprietary software, we are unsure how the 
website owners collect, analyze, and report data across a city.  Second, a few of our 
members have tried to replicate and reconcile the data reported in 
neighborhoodscout.com with publically available data from their police department 
and they were unable to do so.  In some instances, the rates of violent crime have 
been misreported to a large degree and in other cases when comparing crime rates 
across different neighborhoods, neighborhoodscout will report that one 
neighborhood has more violent crime compared to another when the police data 
says just the opposite.  TACDC members suggest the agency not rely on this 
website for purposes of TDHCA’s multifamily programs.  
 
10.101 Undesirable Neighborhood Characteristics – Schools 
TACDC members support National Church Residences request to remove from 
threshold the requirement that elementary, middle and high schools must achieve 
the Met Standard rating of the Texas Education Agency.   This additional barrier 
ensures that no new quality affordable housing is constructed in gentrifying urban 
areas. Furthermore, this shortsighted rule does not take into account Supportive 
Housing developments for individuals (100% studio and 1 bedroom) that only lease 
to adults, who have no need or use for a higher performing school.  At the very 
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least, the Elderly exclusion should be for ALL Elderly Developments, not just 
“limitation” as all Elderly Developments are designed and intend to serve Elderly 
who do not use primary schools.   
 
Qualified Allocation Plan: 
11.9 Aging in Place. (§2306.6725(d)(2), TACDC members are pleased to see the 
inclusion of points for hiring an onsite service coordinator.  However, our members 
have a concern that the effectiveness of the service coordinator will be diminished if 
the person is part of the property management team.  TACDC members request 
clarification that the person is a dedicated service coordinator and is not part of the 
property management team to help ensure the effectiveness of the service 
coordinator. 
 
11.9 Concerted Revitalization Plan: TACDC supports the comments of Houston 
LISC regarding this section and generally concurs in the proposed revisions to 
Subsection (i) (I-III).  These dictate that the concerted revitalization plan must have 
been adopted by the municipality or county in which the site is located, that the 
problems identified in the plan be identified via a public process, and what problems 
and elements generally should be considered in the plan. 
 
Like Houston LISC, TACDC does not support the requirements of Subsection (i) 
(IV) that the funding for implementation of the plan be such that the problems 
identified in the plan be solved prior to the Development being placed in service.  
As proposed, this requirement would mean that investment in affordable housing 
would come very near the end of the revitalization process and not before.  While 
we would concur that investment in affordable housing should not necessarily occur 
at the beginning of the revitalization process moving it to the end (1) negates the 
positive impact affordable housing development can have on an area that is on a 
positive revitalization trajectory and (2) may make impractical the purchase of the 
land for an affordable housing development project due to rising land costs in an 
area that is at the end of its redevelopment cycle. 
 
We believe the language used in the most recent QAP (2015) is more appropriate.  
This language dictates that “the community revitalization plan must already be in 
place” and that “funding and activity under the plan has already commenced”. 
 
We would therefore propose that Subsection (IV) be revised to read as follows: 
 
(IV) The adopted plan must have sufficient, documented and committed funding, to 
the extent allowed by law or ordinance, to accomplish its purposes on its established 
timeline.  This funding must have been flowing in accordance with the plan, such 
that the problems identified within the plan can reasonably be expected to be 
mitigated within a period of time commensurate with the plan’s timeline prior to or 
after the Development has been placed in service. 
 
Asset Management Rules: 
Similarly to our concerns under 11.9(b)(2) regarding Sponsor Characteristics, 
TACDC members are concerned that 10.406(d) under the Asset Management Rules 
may encourage the removal of participating nonprofit organizations from the 
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development ownership structure without cause and beyond the legislative intent of 
HB3567 regarding changes to the Right of First Refusal when selling properties.  
We encourage staff to look at additional safeguards to protect the ownership interest 
of nonprofits materially participating in joint ownership agreements. 
 
Thank you for considering our concerns with the 2015 Draft Rules and our members 
will work with staff during the public comment period to suggest improvements to 
the final rules. 
 
Best regards, 
 
 
Matt Hull 
Executive Director 
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