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is provided as a courtesy and presents a clean version of the QAP as approved by the Governor.
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§11.302(a)(2).
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SUBCHAPTER A PRE-APPLICATION, DEFINITIONS, THRESHOLD REQUIREMENTS AND COMPETITIVE
SCORING

§11.1. General.

(a) Authority. This chapter applies to the awarding and allocation by the Texas Department of
Housing and Community Affairs (the Department) of Competitive Housing Tax Credits and the
issuance of Determination Notices for non-Competitive Housing Tax Credits. The federal laws
providing for the awarding and allocation of Competitive Housing Tax Credits and issuance of
Determination Notices for non-Competitive Housing Tax Credits require states to adopt a qualified
allocation plan. Pursuant to Tex. Gov't Code, Chapter 2306, Subchapter DD, the Department is
assigned responsibility for this activity. As required by Internal Revenue Code (the Code), §42(m)(1),
the Department has developed this Qualified Allocation Plan (QAP) and it has been duly approved to
establish the procedures and requirements relating to an award and allocation of Competitive
Housing Tax Credits and issuance of Determination Notices for non-Competitive Housing Tax Credits.
All requirements herein and all those applicable to a Housing Tax Credit Development or an
Application under Chapter 10 of this title (relating to Post Award and Asset Management
Requirements, Compliance Monitoring, and Incomes and Rents rules) collectively constitute the QAP
required by Tex. Gov't Code §2306.67022 and §42(m)(1)(B) of the Code. Unless otherwise specified,
certain provisions in sections §11.1 - §11.4 also apply to non-Competitive Housing Tax Credits.
Subchapters B - E of this chapter also apply to non-Competitive Housing Tax Credits and Multifamily
Direct Loans. Applicants are required to certify, among other things, that they have familiarized
themselves with the rules that govern that specific program including, but not limited to, Chapter 1
of this title (relating to Administration), Chapter 2 of this title (relating to Enforcement), Chapter 10
of this title (relating to Uniform Multifamily Rules), Chapter 12 of this title (relating to Multifamily
Housing Revenue Bond Rules), Chapter 13 of this title (relating to Multifamily Direct Loan Rule), and
other Department rules. This subchapter does not apply to operating assistance programs or funds
unless incorporated by reference in whole or in part in a Notice of Funding Availability (NOFA) or
rules for such a program except to the extent that Developments receiving such assistance and
otherwise subject to this chapter remain subject to this chapter.

(b) Due Diligence and Applicant Responsibility. Department staff may, from time to time, make
available for use by Applicants information and informal guidance in the form of reports and
responses to specific questions. The Department encourages communication with staff in order to
clarify any issues that may not be fully addressed in the QAP, or may be unclear when applied to
specific facts. However, while these resources are offered to help Applicants prepare and submit
accurate information, Applicants should also appreciate that this type of guidance is limited by its
nature, and that staff will apply the rules of the QAP to each specific situation as it is presented in
the submitted Application. The Multifamily Programs Procedures Manual is not a rule and is provided
as good faith guidance and assistance, but in all respects the statutes and rules governing the Low
Income Housing Tax Credit program supersede these guidelines and are controlling. Moreover, after
the time that an issue is initially presented and guidance is provided, additional information may be
identified and the issue itself may continue to develop based upon additional research and guidance.
Thus, until confirmed through final action of the Board, staff guidance must be considered merely as
an aid and an Applicant continues to assume full responsibility for any actions Applicant takes
regarding an Application. In addition, although the Department may compile data from outside
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sources in order to assist Applicants in the Application process, it remains the sole responsibility of
the Applicant to perform independently the necessary due diligence to research, confirm, and verify
any data, opinions, interpretations, or other information upon which an Applicant bases an
Application or includes in any submittal in connection with an Application.

(c) Competitive Nature of Program. Applying for Competitive Housing Tax Credits is a technical
process that must be followed completely and correctly. Any person who desires to request any
reasonable accommodation for any aspect of this process is directed to §1.1 of this title (relating to
Reasonable Accommodation Requests to the Department). As a result of the highly competitive
nature of applying for Competitive Housing Tax Credits, an Applicant should proceed on the
assumption that deadlines are fixed and firm as further provided for in subsection (f) of this section.

(d) Definitions. The capitalized terms or phrases used herein are defined below. Any capitalized terms
not specifically mentioned in this section or any section referenced in this document shall have the
meaning as defined in Tex. Gov't Code Chapter 2306, Internal Revenue Code (the Code) §42, the
HOME Final Rule, and other federal or Department rules, as applicable. Defined terms, when not
capitalized, are to be read in context and construed according to common usage.

(1) Adaptive Reuse--The change-in-use of an existing building not, at the time of Application, being
used, in whole or in part, for residential purposes, into a building which will be used, in whole or in
part, for residential purposes. Adaptive Reuse requires that at least 75% of the original building
remains at completion of the proposed Development. Ancillary non-residential buildings, such as a
clubhouse, leasing office or amenity center may be newly constructed outside the walls of the
existing building or as detached buildings on the Development Site. Adaptive Reuse Developments
will be considered as New Construction.

(2) Administrative Deficiency--Information requested by Department staff that is required to clarify
or explain one or more inconsistencies; to provide non-material missing information in the original
Application or pre-application; or to assist staff in evaluating the Application or pre-application that,
in the Department staff's reasonable judgment, may be cured by supplemental information or
explanation which will not necessitate a substantial reassessment or re-evaluation of the Application
or pre-application. Administrative Deficiencies may be issued at any time while the Application, or
pre-application is under consideration by the Department, including at any time after award or
allocation and throughout the Affordability Period. A matter may begin as an Administrative
Deficiency but later be determined to have constituted a Material Deficiency. If an Applicant claims
points for a scoring item, but provides supporting documentation that would support fewer points
for that item, staff would treat this as an inconsistency and may issue an Administrative Deficiency
or take action without an Administrative Deficiency which will result in a correction of the claimed
points to align with the provided supporting documentation.

(3) Affiliate--An individual, corporation, partnership, joint venture, limited liability company, trust,
estate, association, cooperative or other organization or entity of any nature whatsoever that
directly, or indirectly through one or more intermediaries, has Control of, is Controlled by, or is under

common Control with any other Person. All entities that share a Principal are Affiliates.

(4) Affordability Period--The Affordability Period commences as specified in the Land Use Restriction
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Agreement (LURA) or federal regulation, or commences on the first day of the Compliance Period as
defined by the Code §42(i)(1), and continues through the appropriate program's affordability
requirements or termination of the LURA, whichever is earlier. The term of the Affordability Period
shall be imposed by the LURA or other deed restriction, and in some circumstances may be
terminated upon foreclosure or deed in lieu of foreclosure. The Department reserves the right to
extend the Affordability Period for Developments that fail to meet program requirements. During
the Affordability Period, the Department shall monitor to ensure compliance with programmatic
rules as applicable, regulations, and Application representations.

(5) Applicable Percentage--The percentage used to determine the amount of the Housing Tax Credit
for any Development, as defined more fully in Code, §42(b).

(A) For purposes of the Application, the Applicable Percentage will be:

(i) nine percent for 70% present value credits; or

(i) four percent for 30% present value credits.

(B) For purposes of making a credit recommendation at any other time, the Applicable Percentage
will be based on:

(i) the percentage indicated in the Agreement and Election Statement, if executed; or

(ii) the percentage as calculated in subparagraph (A) of this paragraph if the Agreement and Election
Statement has not been executed and no buildings have been placed in service.

(6) Applicant--Means any Person or a group of Persons and any Affiliates of those Persons who file
an Application with the Department requesting funding or a tax credit allocation subject to the
requirements of this chapter or Chapters 12 or 13 of this title and who have undertaken or may
contemplate the later formation of one or more business entities, such as a limited partnership, that
is to be engaged in the ownership of a Development.

(7) Application Acceptance Period--That period of time during which Applications may be submitted
to the Department. For Tax-Exempt Bond Developments it is the date the Application is submitted
to the Department.

(8) Award Letter --A document that may be issued to an awardee of a Direct Loan before the issuance
of a Contract which preliminarily sets forth the terms and conditions under which the Direct Loan
will be made available. An Award Letter will typically be contingent on the awardee satisfying certain
requirements prior to executing a Contract.

(9) Bank Trustee--A federally insured bank with the ability to exercise trust powers in the State of
Texas.

(10) Bedroom--A portion of a Unit which is no less than 100 square feet; has no width or length less
than eight feet; is self-contained with a door (or the Unit contains a second level sleeping area of 100
square feet or more); has at least one window that provides exterior access; and has at least one
closet that is not less than two feet deep and three feet wide and high enough to accommodate five
feet of hanging space. A den, study or other similar space that could reasonably function as a
Bedroom and meets this definition is considered a Bedroom. Rehabilitation (excluding
Reconstruction) Developments in which Unit configurations are not being altered will be exempt
from the bedroom and closet width, length, and square footage requirements. Supportive Housing
Developments will be exempt from the bedroom and closet width, length, and square footage
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requirements.

(11) Breakeven Occupancy--The occupancy level at which rental income plus secondary income is
equal to all operating expenses, including replacement reserves and taxes, and mandatory debt
service requirements for a Development.

(12) Building Costs--Cost of the materials and labor for the vertical construction or rehabilitation of
buildings and amenity structures.

(13) Carryover Allocation--An allocation of current year tax credit authority by the Department
pursuant to the provisions of the Code, §42(h)(1)(C) and U.S. Treasury Regulations, §1.42-6.

(14) Carryover Allocation Agreement--A document issued by the Department, and executed by the
Development Owner, pursuant to §11.907 of this title (relating to Carryover Agreement General
Requirements and Required Documentation).

(15) Cash Flow--The funds available from operations after all expenses and debt service required to
be paid have been considered.

(16) Certificate of Reservation or Traditional Carryforward Designation--The notice given by the Texas
Bond Review Board (TBRB) to an issuer reserving a specific amount of the private activity bond state
ceiling for a specific Development.

(17) Code--The Internal Revenue Code of 1986, as amended from time to time, together with any
applicable regulations, rules, rulings, revenue procedures, information statements or other official
pronouncements issued thereunder by the U.S. Department of the Treasury or the Internal Revenue
Service (IRS).

(18) Code of Federal Regulations (CFR)--The codification of the general and permanent rules and
regulations of the federal government as adopted and published in the Federal Register.

(19) Commitment Notice (also referred to as Commitment)--An agreement issued pursuant to
§11.905(a) of this title (relating to General Information for Commitments or Determination Notices),
setting forth the terms and conditions under which Competitive Housing Tax Credits, from the
Department will be made available. A Commitment or Commitment Notice does not mean
commitment of federal funds under the Direct Loan Program.

(20) Commitment of Funds--Occurs after the Development is approved by the Board and once a
Contract is executed between the Department and Development Owner. The Department's
Commitment of Funds may not align with commitments made by other financing parties.

(21) Committee--See Executive Award and Review Advisory Committee.
(22) Common Area--Enclosed space outside of Net Rentable Area, whether conditioned or
unconditioned, to include such area contained in: property management offices, resident service

offices, 24-hour front desk office, clubrooms, lounges, community kitchens, community restrooms,
exercise rooms, laundry rooms, mailbox areas, food pantry, meeting rooms, libraries, computer labs,
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classrooms, break rooms, flex space programmed for resident use, interior corridors, common
porches and patios, and interior courtyards. Common Area does not include individualized garages,
maintenance areas, equipment rooms, or storage.

(23) Comparable Unit--A Unit, when compared to the subject Unit, is similar in net rentable square
footage, number of Bedrooms, number of bathrooms, overall condition, location (with respect to the
subject Property based on proximity to employment centers, amenities, services and travel
patterns), age, Unit amenities, utility structure, and common amenities.

(24) Competitive Housing Tax Credits --Sometimes referred to as Competitive HTC. Tax credits
available from the State 9% Housing Credit Ceiling.

(25) Compliance Period--With respect to a building financed, in part with proceeds of Housing Tax
Credits, the period of 15 taxable years, beginning with the first taxable year of the credit period
pursuant to Code, §42(i)(1).

(26) Continuously Occupied--The same household has resided in the Unit for at least 12 months.

(27) Contract--A legally binding agreement between the Development Owner and the Department,
setting forth the terms and conditions under which Multifamily Direct Loan Program funds will be
made available.

(28) Contract Rent--Net rent based upon current and executed rental assistance contract(s), typically
with a federal, state or local governmental agency.

(29) Contractor--See General Contractor.

(30) Control (including the terms "Controlling," "Controlled by," and "under common Control with")-
-The power, ability, or authority, acting alone or in concert with others, directly or indirectly, to
manage, direct, superintend, restrict, regulate, govern, administer, or oversee. As used herein
"acting in concert" involves more than merely serving as a single member of a multi-member body.
A member of a multi-member body is not acting in concert and therefore does not exercise control
in that role, but may have other roles, such as executive officer positions, which involve actual or
apparent authority to exercise control. Controlling entities of a partnership include the general
partners, may include special limited partners when applicable, but not investor limited partners or
special limited partners who do not possess other factors or attributes that give them Control.
Persons with Control of a Development must be identified in the Application. Controlling individuals
and entities are set forth in subparagraphs (A) - (E) of this paragraph. Multiple Persons may be
deemed to have Control simultaneously.

(A) For for-profit corporations, any officer authorized by the board of directors, regardless of title, to
act on behalf of the corporation, including but not limited to the president, vice president, secretary,
treasurer, and all other executive officers, and each stock holder having a 50% or more interest in
the corporation, and any individual who has Control with respect to such stockholder.

(B) For nonprofit corporations or governmental instrumentalities (such as housing authorities), any
officer authorized by the board, regardless of title, to act on behalf of the corporation, including but
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not limited to the president, vice president, secretary, treasurer, and all other executive officers, the
Audit committee chair, the Board chair, and anyone identified as the executive director or
equivalent.

(C) For trusts, all beneficiaries that have the legal ability to Control the trust who are not just financial
beneficiaries.

(D) For limited liability companies, all managers, managing members, members having a 50% or more
interest in the limited liability company, any individual Controlling such members, or any officer
authorized to act on behalf of the limited liability company.

(E) For partnerships, Principals include all General Partners, and Principals with ownership interest
and special limited partners with ownership interest who also possess factors or attributes that give
them Control.

(31) Debt Coverage Ratio (DCR)--Sometimes referred to as the "Debt Coverage" or "Debt Service
Coverage." Calculated as Net Operating Income for any period divided by scheduled debt service
required to be paid during the same period, and as described in §11.302(d)(4) of this chapter (relating
to Operating Feasibility).

(32) Deferred Developer Fee--The portion of the Developer Fee used as a source of funds to finance
the development and construction of the Property, and as described in §11.302(i)(2) of this chapter
(relating to Feasibility Conclusion).

(33) Deobligated Funds--The funds released by the Development Owner or recovered by the
Department canceling a Contract or award involving some or all of a contractual financial obligation
between the Department and a Development Owner or Applicant.

(34) Determination Notice--A notice issued by the Department to the Development Owner of a Tax-
Exempt Bond Development which specifies the Department's preliminary determination as to the
amount of tax credits that the Development may be eligible to claim pursuant to the Code,
§42(m)(1)(D).

(35) Developer--Any Person entering into a contractual relationship with the Owner to provide
Developer Services with respect to the Development and receiving the right to earn a fee for such
services and any other Person receiving any portion of a Developer Fee, whether by subcontract or
otherwise, except if the Person is acting as a consultant with no Control. The Developer may or may
not be a Related Party or Principal of the Owner.

(36) Developer Fee--Compensation in amounts defined in §11.302(e)(7) of this chapter (relating to
Total Housing Development Costs) paid by the Owner to the Developer for Developer Services
inclusive of compensation to a Development Consultant(s), Development Team member or any
subcontractor that performs Developer Services or provides guaranties on behalf of the Owner will
be characterized as Developer Fee. A person who is entitled to a Developer Fee assumes the risk that
it may not be paid if the anticipated sources of repayment prove insufficient.

(37) Developer Services--A scope of work relating to the duties, activities and responsibilities for pre-
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development, development, design coordination, and construction oversight of the Property
generally including but not limited to:

(A) Site selection and purchase or lease contract negotiation;

(B) Identifying and negotiating sources of construction and permanent financing, including financing
provided by the Department;

(C) Coordination and administration of activities, including the filing of applications to secure such
financing;

(D) Coordination and administration of governmental permits, and approvals required for
construction and operation;

(E) Selection and coordination of development consultants including architect(s), engineer(s), third-
party report providers, attorneys, and other design or feasibility consultants;

(F) Selection and coordination of the General Contractor and construction contract(s);
(G) Construction oversight;

(H) Other consultative services to and for the Owner;

(I) Guaranties, financial or credit support if a Related Party or Affiliate; and

(J) Any other customary and similar activities determined by the Department to be Developer
Services.

(38) Development--A residential rental housing project that consists of one or more buildings under
common ownership and financed under a common plan which has applied for Department funds.
This includes a proposed qualified low income housing project, as defined by Code, §42(g), that
consists of one or more buildings containing multiple Units that is financed under a common plan,
and that is owned by the same Person for federal tax purposes and may consist of multiple buildings
that are located on scattered sites and contain only rent restricted Units. (§2306.6702(a)(6)).

(A) Development will be considered to be scattered site if the property where buildings or amenities
are located do not share a common boundary and there is no accessible pedestrian route that the
Development Owner controls (transportation in a motor vehicle will not meet the requirement for
an accessible route).

(B) A Development for which several parcels comprise the Development Site and are separated only
by a private road controlled by the Development Owner, or a public road or similar barrier where the
Development Owner has a written agreement with the public entity for at least the term of the LURA
stating that the accessible pedestrian route will remain, is considered contiguous. The written
agreement with the public entity must be in place by the earlier of the 10% Test for Competitive HTC
or Cost Certification for Tax-Exempt Bond Developments, or the execution of the Multifamily Direct
Loan Contract, as applicable.

(39) Development Consultant or Consultant--Any Person who provides professional or consulting
services relating to the filing of an Application, or post award documents as required by the program.

(40) Development Owner (also referred to as "Owner")--Any Person, General Partner, or Affiliate of
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a Person who owns or proposes a Development or expects to acquire Control of a Development
under a purchase contract or ground lease approved by the Department and is responsible for
performing under the allocation or Commitment with the Department. (§2306.6702(a)(7)).

(41) Development Site--The area or, if more than one tract (which may be deemed by the Internal
Revenue Service or the Department to be a scattered site), areas on which the Development is
proposed and to be encumbered by a LURA, including access to that area or areas through ingress
and egress easements.

(42) Development Team--All Persons and Affiliates thereof that play a role in the development,
construction, rehabilitation, management or continuing operation of the Development, including any
Development Consultant and Guarantor.

(43) Direct Loan--Funds provided through the HOME Program, Neighborhood Stabilization Program
(NSP), National Housing Trust Fund (NHTF), Tax Credit Assistance Program Repayment Funds (TCAP
RF) or State Housing Trust Fund or other program available through the Department for multifamily
development. The terms and conditions for Direct Loans will be determined by provisions in Chapter
13 of this title (relating to Multifamily Direct Loan Rule) and the NOFA under which they are awarded,
the Contract, or the loan documents. The tax-exempt bond program is specifically excluded.

(44) Economically Distressed Area--An area that is in a census tract that has a median household
income that is 75% or less of the statewide median household income and in a municipality or, if not
within a municipality, in a county that has been awarded funds under the Economically Distressed
Areas Program administered by the Texas Water Development Board. Notwithstanding all other
requirements, for funds awarded to another type of political subdivision (e.g., a water district), the
Development Site must be within the jurisdiction of the political subdivision.

(45) Effective Gross Income (EGI)--As provided for in §11.302(d)(1)(D) of this chapter (relating to
Operating Feasibility). The sum total of all sources of anticipated or actual income for a rental
Development, less vacancy and collection loss, leasing concessions, and rental income from
employee-occupied units that is not anticipated to be charged or collected.

(46) Efficiency Unit--A Unit without a separately enclosed Bedroom.

(47) Elderly Development--A Development that either meets the requirements of the Housing for
Older Persons Act (HOPA) under the Fair Housing Act, or a Development that receives federal funding
that has a requirement for a preference or limitation for elderly persons or households, but must
accept qualified households with children.

(48) Eligible Hard Costs--Hard Costs includable in Eligible Basis for the purposes of determining a
Housing Credit Allocation.

(49) Environmental Site Assessment (ESA)--An environmental report that conforms to the Standard
Practice for Environmental Site Assessments: Phase | Assessment Process (ASTM Standard
Designation: E 1527) and conducted in accordance with §11.305 of this chapter (relating to
Environmental Site Assessment Rules and Guidelines) as it relates to a specific Development.
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(50) Executive Award and Review Advisory Committee (EARAC also referred to as the Committee).
The Department committee required by Tex. Gov't Code §2306.1112.

(51) Existing Residential Development--Any Development Site which contains any type of existing
residential dwelling at any time as of the beginning of the Application Acceptance Period.

(52) Extended Use Period--With respect to an HTC building, the period beginning on the first day of
the Compliance Period and ending the later of:

(A) The date specified in the LURA; or

(B) The date which is 15 years after the close of the Compliance Period.

(53) First Lien Lender--A lender whose lien has first priority as a matter of law or by operation of a
subordination agreement or other intercreditor agreement.

(54) Forward Commitment--the issuance of a Commitment of Housing Tax Credits from the State
Housing Credit Ceiling for the calendar year following the year of issuance, made subject to the
availability of State Housing Credit Ceiling in the calendar year for which the Commitment has been
made.

(55) General Contractor (including "Contractor")--One who contracts to perform the construction or
rehabilitation of an entire Development, rather than a portion of the work. The General Contractor
hires subcontractors, such as plumbing contractors, electrical contractors, etc., coordinates all work,
and is responsible for payment to the subcontractors. A prime subcontractor will also be treated as
a General Contractor, and any fees payable to the prime subcontractor will be treated as fees to the
General Contractor, in the scenarios described in subparagraphs (A) or (B) of this paragraph:

(A) Any subcontractor, material supplier, or equipment lessor receiving more than 50% of the
contract sum in the construction contract will be deemed a prime subcontractor; or

(B) If more than 75% of the contract sum in the construction contract is subcontracted to three or
fewer subcontractors, material suppliers, and equipment lessors, such parties will be deemed prime
subcontractors.

(56) General Partner--Any person or entity identified as a general partner in a certificate of formation
for the partnership or is later admitted to an existing partnership as a general partner that is the
Development Owner and that Controls the partnership. Where a limited liability corporation is the
legal structure employed rather than a limited partnership, the manager or managing member of
that limited liability corporation is deemed, for the purposes of these rules, to be the functional
equivalent of a general partner.

(57) Governing Body--The elected or appointed body of public or tribal officials, responsible for the
enactment, implementation, and enforcement of local rules and the implementation and
enforcement of applicable laws for its respective jurisdiction.

(58) Governmental Entity--Includes federal, state or local agencies, departments, boards, bureaus,

commissions, authorities, and political subdivisions, special districts, tribal governments and other
similar entities.

Page 12 of 183



(59) Gross Capture Rate--Calculated as the Relevant Supply divided by the Gross Demand, and as
described in §11.302(i)(1) of this chapter (relating to Feasibility Conclusion).

(60) Gross Demand--The sum of Potential Demand from the Primary Market Area (PMA) and demand
from other sources, as described in §11.303(d)(9)(E)(ii) of this chapter (relating to Market Analysis
Rules and Guidelines).

(61) Gross Program Rent--Maximum rent limits based upon the tables promulgated by the
Department's division responsible for compliance, which are developed by program and by county
or Metropolitan Statistical Area (MSA) or Primary Metropolitan Statistical Area (PMSA) or national
non-metro area.

(62) Guarantor--Any Person that provides, or is anticipated to provide, a guaranty for all or a portion
of the equity or debt financing for the Development.

(63) Hard Costs--The sum total of Building Costs, Site Work costs, Off-Site Construction costs and
contingency.

(64) Historically Underutilized Businesses (HUB)--An entity that is certified as such under and in
accordance with Tex. Gov't Code, Chapter 2161.

(65) Housing Contract System (HCS)--The electronic information system established by the
Department for tracking, funding, and reporting Department Contracts and Developments. The HCS
is primarily used for Direct Loan Programs administered by the Department.

(66) Housing Credit Allocation--An allocation of Housing Tax Credits by the Department to a
Development Owner as provided for in Code.

(67) Housing Credit Allocation Amount--With respect to a Development or a building within a
Development, the amount of Housing Tax Credits the Department and the Board, if applicable,
determines to be necessary for the financial feasibility of the Development and its viability as a
Development throughout the Affordability Period.

(68) HTC Development (also referred to as HTC Property)--A Development subject to an active LURA
for Housing Tax Credits allocated by the Department.

(69) HTC Property--See HTC Development.

(70) Initial Affordability Period--The Compliance Period or such longer period as shall have been
elected by the Owner as the minimum period for which Units in the Development shall be retained
for low-income tenants and rent restricted, as set forth in the LURA.

(71) Integrated Disbursement and Information System (IDIS)--The electronic grants management
information system established by HUD to be used for tracking and reporting HOME and NHTF

funding and progress and which may be used for other sources of funds as established by HUD.

(72) Land Use Restriction Agreement (LURA)--An agreement, regardless of its title, between the
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Department and the Development Owner which is a binding covenant upon the Development Owner
and successors in interest, that, when recorded, encumbers the Development with respect to the
requirements of the programs for which it receives funds. (§2306.6702)

(73) Low-Income Unit (also referred to as a Rent Restricted Unit)--A Unit that is intended to be
restricted for occupancy by an income eligible household, as defined by the Department utilizing its
published income limits.

(74) Managing General Partner--A general partner of a partnership (or, as provided for in the
definition of General Partner in this subsection, its functional equivalent) that is vested with the
authority to take actions that are binding on behalf of the partnership and the other partners. The
term Managing General Partner can also refer to a manager or managing member of a limited liability
company where so designated to bind the limited liability company and its members under its
Agreement or any other person that has such powers in fact, regardless of their organizational title.

(75) Market Analysis--Sometimes referred to as "Market Study." An evaluation of the economic
conditions of supply, demand and rental rates conducted in accordance with §11.303 of this chapter
(relating to Market Analysis Rules and Guidelines) as it relates to a specific Development.

(76) Market Analyst--A real estate appraiser or other professional satisfying the qualifications in
§11.303(c) of this chapter, and familiar with the subject property's market area who prepares a
Market Analysis.

(77) Market Rent--The achievable rent at the subject Property for a Unit without rent and income
restrictions determined by the Market Analyst or Underwriter after adjustments are made to actual
rents on Comparable Units to account for differences in net rentable square footage, functionality,
overall condition, location (with respect to the subject Property based on proximity to primary
employment centers, amenities, services and travel patterns), age, Unit amenities, utility structure,
and Common Area amenities. The achievable rent conclusion must also consider the proportion of
market Units to total Units proposed in the subject Property.

(78) Market Study--See Market Analysis.

(79) Material Deficiency--Any deficiency in a pre-application or an Application or other
documentation that exceeds the scope of an Administrative Deficiency. Inability to provide
documentation that existed prior to submission of an Application to substantiate claimed points or
meet threshold requirements is material and may result in denial of the requested points or a
termination in the case of threshold items. It is possible that multiple deficiencies that could
individually be characterized as Administrative Deficiencies, when taken as a whole would create a
need for substantial re-review of the Application and as such would be characterized as constituting
a Material Deficiency.

(80) Multifamily Programs Procedures Manual--The manual produced and amended from time to
time by the Department which reiterates and implements the rules and provides guidance for the
filing of multifamily related documents. The Manual is not a rule and is provided only as good faith
guidance and assistance.
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(81) Net Operating Income (NOI)--The income remaining after all operating expenses, including
replacement reserves and taxes have been paid, as provided for in §11.302(d)(3) of this chapter
(relating to Operating Feasibility).

(82) Net Program Rent--Calculated as Gross Program Rent less Utility Allowance.

(83) Net Rentable Area (NRA)--The Unit space that is available exclusively to the tenant and is heated
and cooled by a mechanical HVAC system. NRA is measured to the outside of the studs of a Unit or
to the middle of walls in common with other Units. If the construction does not use studs, NRA is
measured to the outside of the material to which the drywall is affixed. Remote Storage of no more
than 25 square feet per Unit may be included in NRA. For Developments using Multifamily Direct
Loan funds the Remote Storage may only be included in NRA if the storage area shares a wall with
the residential living space. NRA does not include common hallways, stairwells, elevator shafts,
janitor closets, electrical closets, balconies, porches, patios, or other areas not actually available to
the tenants for their furnishings, nor does NRA include the enclosing walls of such areas.

(84) Non-HTC Development--Sometimes referred to as Non-HTC Property. Any Development not
utilizing Housing Tax Credits or Exchange funds.

(85) Notice of Funding Availability (NOFA)--A notice issued by the Department that announces
funding availability, usually on a competitive basis, for multifamily rental programs requiring
Application submission from potential Applicants.

(86) Office of Rural Affairs--An office established within the Texas Department of Agriculture;
formerly the Texas Department of Rural Affairs.

(87) Off-Site Construction--Improvements up to the Development Site such as the cost of roads,
water, sewer, and other utilities to provide access to and service the Site.

(88) One Year Period (1YP)--The period commencing on the date on which the Department and the
Owner agree to the Qualified Contract price in writing and continuing for 12 calendar months.

(89) Original Application--The Competitive HTC Application submitted and approved in 2019 or 2020
for an awarded Development as it relates to a request made for a Supplemental 2022 Allocation.

(90) Owner--See Development Owner.

(91) Person--Without limitation, any natural person, corporation, partnership, limited partnership,
joint venture, limited liability company, trust, estate, association, cooperative, government, political
subdivision, agency or instrumentality or other organization or entity of any nature whatsoever, and
shall include any group of Persons acting in concert toward a common goal, including the individual
members of the group.

(92) Person or Persons with Disabilities--With respect to an individual, means that such person has:
(A) A physical or mental impairment that substantially limits one or more major life activities of such

individual;
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(B) A record of such an impairment; or

(C) Is regarded as having such an impairment, to include persons with severe mental illness and
persons with substance abuse disorders.

(93) Physical Needs Assessment--See Scope and Cost Review.

(94) Place--An area defined as such by the United States Census Bureau, which, in general, includes
an incorporated city, town, or village, as well as unincorporated areas known as Census Designated
Places. Any part of a Census Designated Place that, at the time of Application, is within the
boundaries of an incorporated city, town or village will be considered as part of the incorporated
area. The Department may provide a list of Places for reference.

(95) Post Award Activities Manual--The manual produced and amended from time to time by the
Department which explains the post award requirements and provides guidance for the filing of such
documentation.

(96) Potential Demand--The number of income-eligible, age-, size-, and tenure-appropriate target
households in the designated market area at the proposed placement in service date.

(97) Preservation--Activities that extend the Affordability Period for rent-restricted Developments
that are at risk of losing low-income use restrictions or subsidies.

(98) Primary Market--Sometimes referred to as "Primary Market Area." The area defined by the
Market Analyst as described in §11.303 of this chapter (relating to Market Analysis Rules and
Guidelines) from which a proposed or existing Development is most likely to draw the majority of its
prospective tenants or homebuyers.

(99) Primary Market Area (PMA)--See Primary Market.

(100) Principal--Persons that will be capable of exercising Control pursuant to §11.1(d) of this chapter
(relating to the definition of Control) over a partnership, corporation, limited liability company, trust,
or any other private entity.

(101) Pro Forma Rent--For a restricted Unit, the lesser of the Net Program Rent or the Market Rent.
For an unrestricted Unit, the Market Rent. Contract Rents, if applicable, will be used as the Pro Forma
Rent.

(102) Property--The real estate and all improvements thereon which are the subject of the
Application (including all items of personal property affixed or related thereto), whether currently

existing or proposed to be built or rehabilitated thereon in connection with the Application.

(103) Qualified Census Tract (QCT)--those tracts designated as such by the U.S. Department of
Housing and Urban Development.

(104) Qualified Contract (QC)--A bona fide contract to acquire the non-low-income portion of the
building for fair market value and the low-income portion of the building for an amount not less than
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the Applicable Fraction (specified in the LURA) of the calculation as defined within §42(h)(6)(F) of the
Code.

(105) Qualified Contract Price (QC Price)--Calculated purchase price of the Development as defined
within Code, §42(h)(6)(F) and as further delineated in §10.408 of this title (relating to Qualified
Contract Requirements).

(106) Qualified Contract Request (Request)--A request containing all information and items required
by the Department relating to a Qualified Contract.

(107) Qualified Entity--Any entity permitted under Code, §42(i)(7)(A) and any entity controlled by
such a qualified entity.

(108) Qualified Nonprofit Development--A Development which meets the requirements of Code, §42
(h)(5), includes the required involvement of a Qualified Nonprofit Organization, and is seeking
Competitive Housing Tax Credits.

(109) Qualified Nonprofit Organization--An organization that meets the requirements of Code
§42(h)(5)(C) for all purposes, and for an allocation in the nonprofit set-aside or subsequent transfer
of the property, when applicable, meets the requirements of Tex. Gov't Code §2306.6706, and
§2306.6729, and Code, §42(h)(5), including having a Controlling interest in the Development.

(110) Reconstruction--The demolition of one or more residential buildings in an Existing Residential
Development and the construction of Units on the same or another Development Site. At least one
Unit must be reconstructed in order to qualify as Reconstruction. The total number of Units to be
reconstructed will be determined by program requirements. Developments using Multifamily Direct
Loan funds are required to follow the applicable federal requirements.

(111) Rehabilitation--The improvement or modification of an Existing Residential Development
through alteration, incidental addition or enhancement. The term includes the demolition of an
Existing Residential Development and the Reconstruction of any Development Units on the
Development Site, but does not include Adaptive Reuse. (§2306.004(26-a)) Reconstructed Units will
be considered New Construction for purposes of calculating the Replacement Reserves under
§11.302(d)(2)(l) (relating to Operating Feasibility). More specifically, Rehabilitation is the repair,
refurbishment or replacement of existing mechanical or structural components, fixtures and finishes.
Rehabilitation will correct deferred maintenance, reduce functional obsolescence to the extent
possible and may include the addition of: energy efficient components and appliances, life and safety
systems; site and resident amenities; and other quality of life improvements typical of new
residential Developments.

(112) Relevant Supply--The supply of Comparable Units in proposed and Unstabilized Developments
targeting the same population including:

(A) The proposed subject Units;

(B) Comparable Units in another proposed Development within the PMA in an Application submitted
prior to the subject, based on the Department's evaluation process described in §11.201(5) of this
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chapter (relating to Procedural Requirements for Application Submission) that may not yet have
been presented to the Board for consideration of approval; and

(C) Comparable Units in previously approved but Unstabilized Developments in the PMA.

(113) Report--See Underwriting Report.

(114) Request--See Qualified Contract Request.

(115) Reserve Account--An individual account:

(A) Created to fund any necessary repairs or other needs for a Development; and

(B) Maintained by a First Lien Lender or Bank Trustee.

(116) Right of First Refusal (ROFR)--An Agreement to provide a series of priority rights to negotiate
for the purchase of a Property by a Qualified Entity or a Qualified Nonprofit Organization at a
negotiated price at or above the minimum purchase price as defined in Code §42(i)(7) or as
established in accordance with an applicable LURA.

(117) Rural Area--

(A) A Place that is located:

(i) outside the boundaries of a primary metropolitan statistical area or a metropolitan statistical area;
(ii) within the boundaries of a primary metropolitan statistical area or a metropolitan statistical area,
if the statistical area has a population of 25,000 or less and does not share a boundary with an Urban

Area; or

(iii) within the boundaries of a local political subdivision that is outside the boundaries of an Urban
Area.

(B) For areas not meeting the definition of a Place, the designation as a Rural Area or Urban Area is
assigned in accordance with §11.204(5)(A) of this chapter (relating to Required Documentation for
Application Submission) or as requested in accordance with §11.204(5)(B) of this chapter.

(118) Scope and Cost Review (SCR)--Sometimes referred to as "Physical Needs Assessment," "Project
Capital Needs Assessment," or "Property Condition Report." The SCR provides an evaluation of the
physical condition of an existing Property to evaluate the immediate cost to rehabilitate and to
determine costs of future capital improvements to maintain the Property. The SCR must be prepared
in accordance with §11.306 of this chapter (relating to Scope and Cost Review Guidelines), as it
relates to a specific Development.

(119) Scoring Notice--Notification provided to an Applicant of the score for their Application after

staff review. More than one Scoring Notice may be issued for a Competitive HTC or a Direct Loan
Application.
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(120) Single Room Occupancy (SRO)--An Efficiency Unit that meets all the requirements of a Unit
except that it may, but is not required, to be rented on a month to month basis to facilitate
Transitional Housing. Buildings with SRO Units have extensive living areas in common and are
required to be Supportive Housing and include the provision for substantial supports from the
Development Owner or its agent on site.

(121) Site Control--Ownership or a current contract or series of contracts that meets the
requirements of §11.204(10) of this chapter, that is legally enforceable giving the Applicant the
ability, not subject to any legal defense by the Owner or anyone else, to develop and operate a
Property and subject it to a LURA reflecting the requirements of any awards of assistance it may
receive from the Department.

(122) Site Work--Materials and labor for the horizontal construction generally including excavation,
grading, paving, underground utilities, and site amenities.

(123) State Housing Credit Ceiling--The aggregate amount of Competitive Housing Credit Allocations
that may be made by the Department during any calendar year, as determined from time to time by
the Department in accordance with applicable federal law, including Code, §42(h)(3)(C), and Treasury
Regulation §1.42-14.

(124) Sub-Market--An area defined by the Underwriter based on general overall market
segmentation promulgated by market data tracking and reporting services from which a proposed
or existing Development is most likely to draw the majority of its prospective tenants or homebuyers.

(125) Supplemental Credits--2022 Housing Tax Credits awarded through Subchapter F of this
chapter to assist 2019 and 2020 Competitive Housing Tax Credit Developments.

(126) Supportive Housing--A residential rental Development and Target Population meeting the
requirements of subparagraphs (A) - (E) of this paragraph:

(A) Be intended for and targeting occupancy for households in need of specialized and specific non-
medical services in order to maintain housing or transition into independent living;

(B) Be owned and operated by an Applicant or General Partner that must:

(i) have supportive services provided by the Applicant, an Affiliate of the Applicant, or a Third Party
provider if the service provider is able to demonstrate a record of providing substantive services
similar to those proposed in the Application in residential settings for at least three years prior to the
beginning of the Application Acceptance Period, or Application Submission Date for Multifamily
Direct Loan Applications;

(ii) secure sufficient funds necessary to maintain the Supportive Housing Development's operations
throughout the entire Affordability Period;

(iii) provide evidence of a history of fundraising activities reasonably deemed to be sufficient to
address any unanticipated operating losses;
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(iv) provide a fully executed guaranty agreement whereby the Applicant or its Affiliate assume
financial responsibility of any outstanding operating deficits, as they arise, and throughout the entire
Affordability Period (in the case of HTC only Applications, the Guaranty Agreement with operating
deficit guarantee requirements utilized for the HTC investor will satisfy this requirement); and

(v) have Tenant Selection Criteria that fully comply with §10.802 of this title (regarding Written
Policies and Procedures), which require a process for evaluation of prospective residents against a
clear set of credit, criminal conviction, and prior eviction history that may disqualify a potential
resident. This process must also follow §1.204 of this title (regarding Reasonable Accommodations),
and:

(1) The criminal screening criteria must not allow residents to reside in the Development who are
subject to a lifetime sex offender registration requirement; and provide at least, for:

(-a-) Temporary denial for a minimum of seven years from the date of conviction based on criminal
history at application or recertification of any felony conviction for murder related offense, sexual
assault, kidnapping, arson, or manufacture of a controlled substance as defined in §102 of the
Controlled Substances Act (21 U.S.C. 802); and

(-b-) Temporary denial for a minimum of three years from the date of conviction based on criminal
history at application or recertification of any felony conviction for aggravated assault, robbery, drug
possession, or drug distribution;

() The criminal screening criteria must include provisions for approving applications and
recertification despite the tenant's criminal history on the basis of mitigation evidence.
Applicants/tenants must be provided written notice of their ability to provide materials that support
mitigation. Mitigation may be provided during initial tenant application or upon appeal after denial.
Mitigation may include personal statements/certifications, documented drug/alcohol treatment,
participation in case management, letters of recommendation from mental health professionals,
employers, case managers, or others with personal knowledge of the tenant. In addition, the criteria
must include provision for individual review of permanent or temporary denials if the conviction is
more than 7 years old, or if the applicant/resident is over 50 years of age, and the prospective
resident has no additional felony convictions in the last 7 years. The criteria must prohibit
consideration of any previously accepted criminal history or mitigation at recertification, unless new
information becomes available. Criminal screening criteria and mitigation must conform to federal
regulations and official guidance, including HUD's 2016 Guidance on Application of Fair Housing Act
Standards to the Use of Criminal Records; and

(111) Disqualifications in a property's Tenant Selection Criteria cannot be a total prohibition, unless
such a prohibition is required by federal statute or regulation (i.e. the Development must have an
appeal process for other required criteria). As part of the appeal process the prospective resident
must be allowed to demonstrate that information in a third party database is incorrect;

(C) Where supportive services are tailored for members of a household with specific needs, such as:

(i) homeless or persons at-risk of homelessness;
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(ii) persons with physical, intellectual, or developmental disabilities;

(iii) youth aging out of foster care;

(iv) persons eligible to receive primarily non-medical home or community-based services;
(v) persons transitioning out of institutionalized care;

(vi) persons unable to secure permanent housing elsewhere due to specific, non-medical, or other
high barriers to access and maintain housing;

(vii) Persons with Special Housing Needs including households where one or more individuals have
alcohol or drug addictions, Violence Against Women Act Protections (domestic violence, dating
violence, sexual assault, and stalking), HIV/AIDS, or is a veteran with a disability; or

(viii) other target populations that are served by a federal or state housing program in need of the
type and frequency of supportive services characterized herein, as represented in the Application
and determined by the Department on a case-by-case basis;

(D) Supportive services must meet the minimum requirements provided in clauses (i) - (iv) of this
subparagraph:

(i) regularly and frequently offered to all residents, primarily on-site;
(ii) easily accessible and offered at times that residents are able to use them;

(iii) must include readily available resident services or service coordination that either aid in
addressing debilitating conditions, or assist residents in securing the skills, assets, and connections
needed for independent living; and

(iv) a resident may not be required to access supportive services in order to qualify for or maintain
tenancy in a rent restricted Unit that the household otherwise qualifies for; and

(E) Supportive Housing Developments must meet the criteria of either clause (i) or (ii) of this
subparagraph:

(i) not financed, except for construction financing, or a deferred-forgivable or deferred-payable
construction-to-permanent Direct Loan from the Department, with any debt containing foreclosure
provisions or debt that contains scheduled or periodic repayment provisions. A loan from a local
government or instrumentality of local government is permissible if it is a deferred-forgivable or
deferred-payable construction-to-permanent loan, with no foreclosure provisions or scheduled or
periodic repayment provisions, and a maturity date after the end of the Affordability Period. For tax
credit applications only, permanent foreclosable debt that contains scheduled or periodic repayment
provisions (including payments subject to available cash-flow) is permissible if sourced by federal
funds and otherwise structured to meet valid debt requirements for tax credit eligible basis
considerations. In addition, permanent foreclosable, cash-flow debt provided by an Affiliate is
permissible if originally sourced from charitable contributions or pass-through local government
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funds and the foreclosure provisions are triggered only by default on non-monetary default
provisions. Developments meeting these requirements are not subject to §11.302(i)(4) & (5)
(relating to Feasibility Conclusion). Any amendment to an Application or Underwriting Report
resulting in the addition of debt prohibited under this definition will result in the revocation of IRS
Form(s) 8609, and may not be made for Developments that have Direct Loans after a LURA is
executed, except as a part of Work Out Development approved by the Asset Management Division;
or

(ii) financed with debt that meets feasibility requirements under Subchapter D of this chapter
without exemptions and must also be supported by project-based rental or project-based operating
subsidies for 25% of the Units evidenced by an executed agreement with an unaffiliated or
governmental third party able to make that commitment, and meet all of the criteria in subclauses
(1) - (vn) of this clause:

(1) the Application includes documentation of how resident feedback has been incorporated into
design of the proposed Development;

(1) the Development is located less than 1/2 mile from regularly-scheduled public transportation,
including evenings and weekends;

(1) at least 10% of the Units in the proposed Development meet the 2010 ADA standards with the
exceptions listed in "Nondiscrimination on the Basis of Disability in Federally Assisted Programs and
Activities" 79 Federal Register 29671 for persons with mobility impairments;

(IV) multiple systems will be in place for residents to provide feedback to Development staff;

(V) the Development will have a comprehensive written eviction prevention policy that includes an
appeal process; and

(V1) the Development will have a comprehensive written services plan that describes the available
services, identifying whether they are provided directly or through referral linkages, by whom, and
in what location and during what days and hours. A copy of the services plan will be readily accessible
to residents.

(F) Supportive housing Units included in an otherwise non-Supportive Housing Development do not
meet the requirements of this definition.

(127) Target Population--The designation of types of housing populations shall include Elderly
Developments, and those that are Supportive Housing. All others will be considered to serve general
populations without regard to any subpopulations, although the Application may request that any
other populations required for targeting, preference, or limitation by a federal or state fund source
are identified.

(128) Tax-Exempt Bond Development--A Development requesting or having been issued a
Determination Notice for Housing Tax Credits and which receives a portion of its financing from the
proceeds of Tax-Exempt Bonds which are subject to the state volume cap as described in Code,
§42(h)(4).
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(129) Tax-Exempt Bond Process Manual--The manual produced and amended from time to time by
the Department which explains the process and provides guidance for the filing of a Housing Tax
Credit Application utilizing Tax-Exempt Bonds.

(130) TDHCA Operating Database--Sometimes referred to as "TDHCA Database." A consolidation of
recent actual income and operating expense information collected through the Department's Annual
Owner Financial Certification process, as required and described in Chapter 10, Subchapter F of this
title (relating to Compliance Monitoring), and published on the Department's web site
(www.tdhca.state.tx.us).

(131) Third Party--A Person who is not:
(A) An Applicant, General Partner, Developer, or General Contractor;
(B) An Affiliate to the Applicant, General Partner, Developer, or General Contractor;

(C) Anyone receiving any portion of the administration, contractor, or Developer Fee from the
Development; or

(D) In Control with respect to the Development Owner.

(132) Total Housing Development Cost--The sum total of the acquisition cost, Hard Costs, soft costs,
Developer Fee and General Contractor fee incurred or to be incurred through lease-up by the
Development Owner in the acquisition, construction, rehabilitation, and financing of the
Development.

(133) Transitional Housing--A Supportive Housing Development funded with HOME, NSP, or TCAP
RF, and not layered with Housing Tax Credits that includes living Units with more limited individual

kitchen facilities and is:

(A) Used exclusively to facilitate the transition of homeless individuals and those at-risk of becoming
homeless, to independent living within 24 months; and

(B) Is owned by a Development Owner that includes a Governmental Entity or a nonprofit which
provides temporary housing and supportive services to assist such individuals in, among other things,
locating and retaining permanent housing. The limited kitchen facilities in individual Units must be

appropriately augmented by suitable, accessible shared or common kitchen facilities.

(134) U.S. Department of Agriculture (USDA)--Texas Rural Development Office (TRDO) serving the
State of Texas.

(135) U.S. Department of Housing and Urban Development (HUD)-regulated Building--A building for
which the rents and utility allowances of the building are reviewed by HUD.

(136) Underwriter--The author(s) of the Underwriting Report.

(137) Underwriting Report--Sometimes referred to as the Report. A decision making tool prepared
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by the Department's Real Estate Analysis Division that contains a synopsis of the proposed
Development and that reconciles the Application information, including its financials and market
analysis, with the underwriter's analysis. The Report allows the Department and Board to determine
whether the Development will be financially feasible as required by Code §42(m), or other federal or
state regulations.

(138) Uniform Multifamily Application Templates--The collection of sample resolutions and form
letters, produced by the Department, as may be required under this chapter or Chapters 12 and 13
of this title (relating to Multifamily Housing Bond Rules and Multifamily Direct Loan Rule,
respectively) that may, but are not required to, be used to satisfy the requirements of the applicable
rule.

(139) Uniform Physical Condition Standards (UPCS)--As developed by the Real Estate Assessment
Center of HUD.

(140) Unit--Any residential rental Unit in a Development consisting of an accommodation, including
a single room used as an accommodation on a non-transient basis, that contains complete physical
facilities and fixtures for living, sleeping, eating, cooking and sanitation.

(141) Unit Type--Units will be considered different Unit Types if there is any variation in the number
of Bedrooms, full bathrooms or a square footage difference equal to or more than 120 square feet.

(142) Unstabilized Development--A Development with Comparable Units that has been approved for
funding by the Department's Board of Directors or is currently under construction or has not
maintained a 90% occupancy level for at least 90 days following construction completion. A
development may be deemed stabilized by the Underwriter based on factors relating to a
development's lease-up velocity, Sub-Market rents, Sub-Market occupancy trends and other
information available to the Underwriter. The Market Analyst may not consider such development
stabilized in the Market Study.

(143) Urban Area--A Place that is located within the boundaries of a primary metropolitan statistical
area or a metropolitan statistical area other than a Place described by subparagraph (A) within the
definition of Rural Area in this subsection. For areas not meeting the definition of a Place, the
designation as a Rural Area or Urban Area is assigned in accordance with §11.204(5) of this chapter.

(144) Utility Allowance--The estimate of tenant-paid utilities made in accordance with Treasury
Regulation, §1.42-10 and §10.614 of this title (relating to Utility Allowances).

(145) Work Out Development--A financially distressed Development for which the Owner or a
primary financing participant is seeking a change in the terms of Department funding or program
restrictions.

(e) Data. Where this chapter requires the use of American Community Survey or Housing & Urban
Development data, the Department shall use the most current data available as of October 1 of the
year prior to Application, unless specifically otherwise provided in federal or state law or in the rules,
with the exception of census tract boundaries for which 2010 Census boundaries will continue to be
used. All references to census tracts throughout this chapter will mean the 2010 Census tracts. All
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American Community Survey (ACS) data must be 5-year estimates, unless otherwise specified and it
is the ACS data that will be used for population determination. The availability of more current data
shall be disregarded. Where other data sources are specifically required, such as
NeighborhoodScout, the data available after October 1, but before Pre-Application Final Delivery
Date, will be permissible. The NeighborhoodScout report submitted in the Application must include
the report date. All references to QCTs throughout this chapter mean the 2022 QCTs designated by
HUD in September 2021, to be effective January 1, 2022.

(f) Deadlines. Where a specific date or deadline is identified in this chapter, the information or
documentation subject to the deadline must be received by the Department on or before 5:00 p.m.
Austin local time on the day of the deadline. If the deadline falls on a weekend or holiday, the
deadline is 5:00 p.m. Austin local time on the next day which is not a weekend or holiday and on
which the Department is open for general operation. Unless otherwise noted or provided in statute,
deadlines are based on calendar days. Deadlines, with respect to both date and time, cannot be
waived except where authorized and for truly extraordinary circumstances, such as the occurrence
of a significant natural disaster that could not have been anticipated and makes timely adherence
impossible. Applicants should further ensure that all required documents are included, legible,
properly organized, and tabbed, and that materials in required formats involving digital media are
complete and fully readable. Applicants are strongly encouraged to submit the required items well
in advance of established deadlines.

(g) Documentation to Substantiate Items and Representations in a Competitive HTC Application. In
order to ensure the appropriate level of transparency in this highly competitive program,
Applications and all correspondence and other information relating to each Application are posted
on the Department's website and updated on a regular basis. Applicants must use the Application
form posted online to provide appropriate support for each item substantiating a claim or
representation, such as claims for points, qualification for set-asides, meeting of threshold
requirements, or timely requesting a waiver or determination. Any Application that staff identifies
as having insufficient support information will be directed to cure the matter via the Deficiency
process. Applicants are reminded that this process may not be used to increase a scoring item's
points or to change any aspect of the proposed Development, financing structure, or other element
of the Application. Although a responsive narrative will be created after Application submission, all
facts and materials to substantiate any item in response to such an Administrative Deficiency must
have been clearly established at the time of submission of the Application.

(h) Board Standards for Review. Some issues may require or benefit from Board review. The Board is
not constrained to a particular standard, and while its actions on one matter are not binding as to
how it will address another matter, the Board does seek to promote consistency with its policies,
including the policies set forth in this chapter.

(i) Public Information Requests. Pursuant to Tex. Gov't Code §2306.6717, any pre-application and
any full Application, including all supporting documents and exhibits, must be made available to the
public, in their entirety, on the Department's website. The filing of a pre-application or Application
with the Department shall be deemed as consent to the release of any and all information contained
therein, including supporting documents and exhibits. As part of its certifications, the Applicant shall
certify that the authors of the reports and other information and documents submitted with the
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Application have given their consent to the Applicant to submit all reports and other information and
documents to the Department, and for the Department to publish anything submitted with the
Application on its website and use such information and documents for authorized purposes.

(j) Responsibilities of Municipalities and Counties. In considering resolutions regarding housing de-
concentration issues, threshold requirements, or scoring criteria, municipalities and counties should
consult their own staff and legal counsel as to whether their handling of actions regarding such
resolution(s) are consistent with Fair Housing laws as they may apply, including, as applicable,
consistency with any Fair Housing Activity Statement-Texas (FHAST) form on file, any current Analysis
of Impediments to Fair Housing Choice, any current Assessment of Fair Housing, or any current plans
such as one year action plans or five year consolidated plans for HUD block grant funds, such as
HOME or CDBG funds.

(k) Request for Staff Determinations. Where the requirements of this chapter do not readily align
with the activities proposed in an Application, an Applicant may request and Department staff may
provide a determination to an Applicant explaining how staff will review an Application in relation to
the applicable rules. In no instance will staff provide a determination regarding a scoring item. Any
such request must be received by the Department prior to submission of the pre-application (if
applicable to the program) or Application (if no pre-application was submitted). Staff may, in its sole
discretion, provide the request to the Board for it to make the determination. Staff's determination
may take into account the articulated purpose of or policies addressed by a particular rule or
requirement, materiality of elements, substantive elements of the development plan that relate to
a term or definition, a common usage of the particular term, or other issues relevant to a rule or
requirement. All such requests and determinations will be conveyed in writing. If the determination
is finalized after submission of the pre-application or Application, the Department may allow
corrections to the pre-application or the Application that are directly related to the issues in the
determination. It is an Applicant's sole responsibility to request a determination and an Applicant
may not rely on any determination for another Application regardless of similarities in a particular
fact pattern. For any Application that does not request and subsequently receive a determination,
the definitions and applicable rules will be applied as used and defined herein. An Applicant may
appeal a determination for their Application, using the Appeal Process provided for in §11.902 of this
chapter, if the determination provides for a treatment that relies on factors other than the explicit
definition. A Board determination may not be appealed. A staff or Executive Director determination
not timely appealed cannot be further appealed or challenged.

§11.2. Program Calendar for Housing Tax Credits.

(a) Competitive HTC Deadlines. Non-statutory deadlines specifically listed in the Program Calendar
may be extended by the Department for a period of not more than 5 business days provided that the
Applicant has, in writing, requested an extension prior to the date of the original deadline and has
established to the reasonable satisfaction of the Department that there is good cause for the
extension.
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Deadline

Documentation Required

01/03/2022

Application Acceptance Period Begins. Public Comment
period starts.

01/07/2022

Pre-Application Final Delivery Date (including waiver
requests).

02/15/2022

Deadline for submission of Application for .ftp access if pre-
application not submitted.

03/01/2022

End of Application Acceptance Period and Full Application
Delivery Date (including Quantifiable = Community
Participation documentation; Environmental Site
Assessments (ESAs), Scope and Cost Reviews (SCRs);
Appraisals; Primary Market Area Map; Feasibility Report; all
Resolutions necessary under §11.3 of this chapter related to
Housing De-Concentration Factors).

Final Input from Elected Officials Delivery Date (including
Resolution for Local Government Support pursuant to
§11.9(d)(1) of this chapter and State Representative Input
pursuant to §11.9(d)(5) of this chapter).

04/01/2022

Market Analysis Delivery Date pursuant to §11.205 of this
chapter.

05/06/2022

Deadline for Third Party Request for Administrative
Deficiency.

Mid-May 2022

Scoring Notices Issued for Majority of Applications
Considered “Competitive.”

06/01/2022

Public comment deadline for the comment to be included in
the Board materials relating to the June presentation of
awards are due in accordance with §1.10.

June 2022

On or before June 30, publication of the list of Eligible
Applications for Consideration for Award in July.

July 2022

On or before July 31, Board issuance of Final Awards.
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Deadline Documentation Required

Mid-August Commitments are Issued.
11/01/2022 Carryover Documentation Delivery Date.
11/30/2022 Deadline for closing under §11.9(c)(8) (if applicable) (not

subject to an extension under §11.2(a) pursuant to the
requirements of §11.9(c)(8)).

07/01/2023 10% Test Documentation Delivery Date.

12/31/2024 Placement in Service.

Five business days Administrative Deficiency Response Deadline (unless an
after the date on extension has been granted).

the Deficiency
Notice  (without
incurring point
loss)

(b) Tax-Exempt Bond and Direct Loan-only Application Dates and Deadlines. Applicants are strongly
encouraged to submit the required items well in advance of published deadlines. Other deadlines
may be found in Chapters 12 and 13 or a NOFA.

(1) Full Application Delivery Date. The deadline by which the Application must be received by the
Department. For Direct Loan Applications, deadlines will be defined in the applicable NOFA and for
Tax-Exempt Bond Developments, such deadlines are more fully explained in §11.201 of this chapter
(relating to Procedural Requirements for Application Submission).

(2) Administrative Deficiency Response Deadline. Such deadline shall be five business days after the
date on the deficiency notice, unless extended as provided for in §11.201(6) related to the Deficiency
Process.

(3) Third Party Report Delivery Date (Environmental Site Assessment (ESA), Scope and Cost Review
(SCR), Appraisal (if applicable), Market Analysis and the Feasibility Report (if applicable)). For Direct
Loan Applications, the Third Party reports meeting the requirements described in §11.205 of this
chapter must be submitted in order for the Application to be considered complete, unless the
Application is made in conjunction with an Application for Housing Tax Credits or Tax-Exempt Bond,
in which case the Delivery Date for those programs will apply. For Tax-Exempt Bond Developments,
the Third Party Reports must be received by the Department pursuant to §11.201(2) of this chapter.

(4) Resolutions Delivery Date. Resolutions required for Tax-Exempt Bond Developments must be
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received by the Department no later than 14 calendar days before the Board meeting or prior to the
issuance of the Determination Notice, as applicable. If the Direct Loan Application is made in
conjunction with an Application for Housing Tax Credits, or Tax-Exempt Bond Developments, the
Resolution Delivery Date for those programs will apply to the Direct Loan Application.

(5) Challenges to Neighborhood Organization Opposition Delivery Date. Challenges must be received
by the Department no later than 45 calendar days prior to the Board meeting at which consideration
of the award will occur.

§11.3. Housing De-Concentration Factors.

(a) Rules reciting statutory limitations are provided as a convenient reference only, and to the extent
there is any deviation from the provisions of statute, the statutory language is controlling.

(b) Two Mile Same Year Rule (Competitive HTC Only).

(1) As required by Tex. Gov't Code §2306.6711(f), staff will not recommend for award, and the Board
will not make an award to an Application that proposes a Development Site located in a county with
a population that exceeds one million, if the proposed Development Site is also located less than two
linear miles from the proposed Development Site of another Application, or from the Development
Site of a Supplemental Allocation of 2022 credits, within said county that is awarded in the same
calendar year. If two or more Applications or Supplemental Allocations are submitted that would
violate §2306.6711(f), the Supplemental Allocation of 2022 credits will be the one considered
eligible, and the other Applications will not be reviewed; if there is no Supplemental Allocation of
2022 credits, the lower scoring of the Applications will not be reviewed unless the higher scoring
Application is terminated or withdrawn.

(2) This subsection does not apply if an Application is located in an area that, within the past five
years, meets the requirements of Tex. Gov't Code §2306.6711(f-1), which excludes any municipality
with a population of two million or more where a federal disaster has been declared by the Full
Application Delivery Date as identified in §11.2(a) of this chapter (relating to Program Calendar for
Housing Tax Credits), and the governing body of the municipality containing the Development has by
vote specifically authorized the allocation of housing tax credits for the Development in a resolution
submitted by the Full Application Delivery Date as identified in §11.2(a) of this chapter, and the
municipality is authorized to administer disaster recovery funds as a subgrant recipient, for the
disaster identified in the federal disaster declaration.

(c) Twice the State Average Per Capita (Competitive HTC and Tax-Exempt Bond Only). As provided
for in Tex. Gov't Code §2306.6703(a)(4), if a proposed Development is located in a municipality, or if
located completely outside a municipality, a county, that has more than twice the state average of
units per capita supported by Housing Tax Credits or private activity bonds at the time the Application
Acceptance Period Begins (or for Tax-Exempt Bond Developments, Applications submitted after the
Application Acceptance Period Begins), then the Applicant must obtain prior approval of the
Development from the Governing Body of the appropriate municipality or county containing the
Development. Such approval must include a resolution adopted by the Governing Body of the
municipality or county, as applicable, setting forth a written statement of support, specifically citing
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Tex. Gov't Code §2306.6703(a)(4) in the text of the actual adopted resolution, and authorizing an
allocation of Housing Tax Credits for the Development. An acceptable, but not required, form of
resolution may be obtained in the Uniform Multifamily Application Templates. Required
documentation must be submitted by the Full Application Delivery Date as identified in §11.2(a) of
this chapter (relating to Program Calendar for Housing Tax Credits) or Resolutions Delivery Date in
§11.2(b) of this chapter (relating to Tax-Exempt Bond and Direct Loan Application Dates and
Deadlines), as applicable.

(d) One Mile Three Year Rule (Competitive HTC and Tax-Exempt Bond Only). (§2306.6703(a)(3)).

(1) An Application that proposes the New Construction or Adaptive Reuse of a Development that is
located one linear mile or less (measured between closest boundaries by a straight line on a map)
from another development that meets all of the criteria in subparagraphs (A) - (C) of this paragraph

shall be considered ineligible.

(A) A Development serves the same Target Population as the proposed Development, regardless of
whether the Development serves general, Elderly, or Supportive Housing; and

(B) A Development has received an allocation of Housing Tax Credits or private activity bonds, or a
Supplemental Allocation of 2022 credits, for any New Construction at any time during the three-year
period preceding the date the Application Round begins (or for Tax-Exempt Bond Developments the

three-year period preceding the date the Certificate of Reservation is issued); and

(C) The Development in subparagraph B has not been withdrawn or terminated from the Housing
Tax Credit Program.

(2) Paragraph (1) of this subsection does not apply to a proposed Development:
(A) That is using federal HOPE VI (or successor program) funds received through HUD;

(B) That is using locally approved funds received from a public improvement district or a tax
increment financing district;

(C) That is using funds provided to the state under the Cranston-Gonzalez National Affordable
Housing Act (42 U.S.C. §§12701 et seq.);

(D) That is using funds provided to the state and participating jurisdictions under the Housing and
Community Development Act of 1974 (42 U.S.C. §§5301 et seq.);

(E) That is located in a county with a population of less than one million;

(F) That is located outside of a metropolitan statistical area; or

(G) That the Governing Body of the appropriate municipality or county where the Development is to
be located has by vote specifically allowed the construction of a new Development located within

one linear mile or less from a Development described under paragraph (1)(A) of this subsection. An
acceptable, but not required, form of resolution may be obtained in the Uniform Multifamily
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Application Templates. Required documentation must be submitted by the Full Application Delivery
Date as identified in §11.2(a) of this chapter, regarding Competitive HTC Deadlines, or Resolutions
Delivery Date in §11.2(b) of this chapter, regarding Tax-Exempt Bond and Direct Loan Development
Dates and Deadlines, as applicable.

(3) Where a specific source of funding is referenced in subparagraphs (2)(A) - (D) of this subsection,
a commitment or resolution documenting a commitment of the funds must be provided in the
Application.

(e) Limitations on Developments in Certain Census Tracts. An Application that proposes the New
Construction or Adaptive Reuse of a Development proposed to be located in a census tract that has
more than 20% Housing Tax Credit Units per total households as reflected in the Department's
current Site Demographic Characteristics Report shall be considered ineligible unless the Governing
Body of the appropriate municipality or county containing the Development has adopted a resolution
stating the proposed Development is consistent with the jurisdiction's obligation to affirmatively
further fair housing and that the Governing Body of the appropriate municipality or county
containing the Development has no objection to the Application. Rehabilitation Developments are
not required to obtain such resolution. The resolution must be submitted by the Full Application
Delivery Date as identified in §11.2(a) of this chapter (regarding Competitive HTC Deadlines), or
Resolutions Delivery Date in §11.2(b) of this chapter (regarding Tax-Exempt Bond and Direct Loan
Application Dates and Deadlines), as applicable.

(f) Proximity of Development Sites. (Competitive HTC Only) In a county with a population that is less
than one million, if two or more HTC Applications, regardless of the Applicant(s), are proposing
Developments serving the same Target Population on sites separated by 1,000 feet or less, the lower
scoring of the Application(s), including consideration of tie-breakers, will be considered ineligible and
will not be reviewed unless the higher scoring Application is terminated or withdrawn.

(g) One Award per Census Tract Limitation (Competitive HTC Only). If two or more Competitive HTC
Applications are proposing Developments in the same census tract in an urban subregion, the lower
scoring of the Application(s), including consideration of tie breakers, will be considered ineligible and
will not be reviewed unless the higher scoring Application is terminated or withdrawn. This
subsection does not apply to Applications submitted under the USDA Set-Aside (§11.5(2)) or the At-
Risk Set-Aside (§11.5(3)).

§11.4. Tax Credit Request, Award Limits and Increase in Eligible Basis.

(a) Credit Amount (Competitive HTC Only). (§2306.6711(b)) The Board may not award or allocate to
an Applicant, Developer, Affiliate, or Guarantor (unless the Guarantor is also the General Contractor
or provides the guaranty only during the construction period, and is not a Principal of the Applicant,
Developer or Affiliate of the Development Owner) Housing Tax Credits in an aggregate amount
greater than S3 million in a single Application Round. Any Supplemental Allocation of credits
awarded to such parties will carry a value of $1.50 for every $1.00 Supplemental Allocation awarded
when calculating the $3 million maximum for all 2022 Applications. Prior to posting the agenda for
the last Board meeting in June, an Applicant that has Applications pending for more than S3 million
in credit may notify staff in writing or by email of the Application(s) they will not pursue in order to
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bring their request within the $3 million cap. Any other Applications they do not wish to pursue will
remain on the waiting list if not otherwise terminated. If the Applicant has not made this self-
selection by this date, staff will first select the Application(s) that will enable the Department to
comply with the state and federal non-profit set-asides, and will then select the highest scoring
Application, including consideration of tie-breakers if there are tied scores. The Application(s) that
does not meet Department criteria will not be reviewed unless the Applicant withdraws an
Application that is eligible for an award and has been reviewed. All entities that are under common
Control are Affiliates. For purposes of determining the $3 million limitation, a Person is not deemed
to be an Applicant, Developer, Affiliate, or Guarantor solely because it:

(1) Raises or provides equity;
(2) Provides "qualified commercial financing";

(3) Is a Qualified Nonprofit Organization or other not-for-profit entity that is providing solely loan
funds, grant funds or social services; or

(4) Receives fees as a consultant or advisor that do not exceed $200,000.

(b) Maximum Request Limit (Competitive HTC Only). For any given Development, an Applicant may
not request more than 150% of the credit amount available in the subregion based on estimates
released by the Department on December 1, or $2,000,000 whichever is less. In addition, for Elderly
Developments in a Uniform State Service Region containing a county with a population that exceeds
one million, the request may not exceed the final amount published on the Department's website
after the annual release of the Internal Revenue Service notice regarding the credit ceiling
(2306.6711(h)); Supplemental Allocations made from the 2022 ceiling to Elderly Developments in
such tracts will be included in calculating the allocated Elderly credits in that region, thereby
reducing the available credits for Elderly Developments in that region for 2022 Competitive HTC
Applications. For all Applications, the Department will consider the amount in the funding request
of the pre-application and Application to be the amount of Housing Tax Credits requested and will
reduce the Applicant's request to the maximum allowable under this subsection through the
underwriting process. Regardless of the credit amount requested or any subsequent changes to the
request made by staff, the Board may not award to any individual Development more than $2 million
in a single Application Round. (§2306.6711(b)).

(c) Increase in Eligible Basis (30% Boost). Applications will be evaluated for an increase of up to 30%
in Eligible Basis provided they meet any one of the criteria identified in paragraphs (1) - (4) of this
subsection. Staff will recommend no increase or a partial increase in Eligible Basis if it is determined
it would cause the Development to be over sourced, as determined by the Department, in which
case a credit amount necessary to fill the gap in financing will be recommended. In no instance will
the boost exceed more than the amount of credits required to create the HTC rent-restricted Units.
The criteria in paragraph (3) of this subsection are not applicable to Tax-Exempt Bond Developments.

(1) The Development is located in a Qualified Census Tract (QCT) (as determined by the Secretary of

HUD) that has less than 20% Housing Tax Credit Units per total households in the tract as reflected
in the Department's current Site Demographic Characteristics Report. New Construction or Adaptive

Page 32 of 183



Reuse Developments located in a QCT that has in excess of 20% Housing Tax Credit Units per total
households are not eligible for a 30% increase in Eligible Basis, which would otherwise be available
for the Development Site pursuant to §42(d)(5) of the Code, unless the Application includes a
resolution acknowledging the Development is located in a census tract that has more than 20%
Housing Tax Credits Units per total households and stating that the Governing Body of the
appropriate municipality or county containing the Development has no objection to the Application.
Rehabilitation Developments where this rule is triggered are eligible for the boost and are not
required to obtain such a resolution from the Governing Body. An acceptable, but not required, form
of resolution may be obtained in the Multifamily Uniform Application Templates. Required
documentation must be submitted by the Full Application Delivery Date as identified in §11.2(a) of
this chapter (regarding Competitive HTC Deadlines), or Resolutions Delivery Date in §11.2(b) of this
chapter (regarding Tax-Exempt Bond and Direct Loan Application Dates and Deadlines), as applicable.
The Application must include a census map that includes the 11-digit census tract number and clearly
shows that the proposed Development is located within a QCT.

(2) The Development is located in a Small Area Difficult Development Area (SADDA) (based on Small
Area Fair Market Rents as determined by the Secretary of HUD) that has high construction, land and
utility costs relative to the AMGI. The Application must include the SADDA map that clearly shows
the proposed Development is located within the boundaries of a SADDA.

(3) For Competitive HTC only, Development meets one of the criteria described in subparagraphs (A)
- (F) of this paragraph pursuant to Code, §42(d)(5)(B)(v):

(A) The Development is located in a Rural Area;

(B) The Development is entirely Supportive Housing and is in accordance with §11.1(d)(126)(E)
related to the definition of Supportive Housing;

(C) The Development meets the criteria for the Opportunity Index as defined in §11.9(c)(4) of this
chapter (relating to Competitive HTC Selection Criteria);

(D) The Applicant elects to restrict 10% of the proposed low income Units for households at or below
30% of AMGI. These Units may not be used to meet any scoring criteria, or used to meet any
Multifamily Direct Loan program requirement;

(E) The Development is in an area covered by a concerted revitalization plan, is not an Elderly
Development, and is not located in a QCT. A Development will be considered to be in an area covered
by a concerted revitalization planif it is eligible for and elects points under §11.9(d)(7) of this chapter;
or

(F) The Development is located in a Qualified Opportunity Zone designated under the Bipartisan
Budget Act of 2018 (H.R. 1892). Pursuant to Internal Revenue Service Announcement 2021-10, the
boundaries of the Opportunity Zone are unaffected by 2020 Decennial Census changes.

(4) For Tax-Exempt Bond Developments, as a general rule, a QCT or SADDA designation would have

to coincide with the program year the Certificate of Reservation is issued in order for the Department
to apply the 30% boost in its underwriting evaluation. The Department acknowledges guidance
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contained in the Federal Register regarding effective dates of QCT and SADDA designations. Pursuant
to the Federal Register Notice, unless federal guidance states otherwise, complete Applications
(including all Third Party Reports) with a corresponding Certificate of Reservation that are submitted
to the Department in the year the QCT or SADDA designation is effective may be underwritten to
include the 30% boost, provided a complete application was submitted to the bond issuer in the year
the QCT or SADDA designation is effective. Where this is the case, the Application must contain a
certification from the issuer that speaks to the date on which such complete application (as defined
in the Notice) was submitted. If the issuer is a member of the organizational structure then such
certification must come from the bond counsel to the issuer.

§11.5. Competitive HTC Set-Asides. (§2306.111(d)).

This section identifies the statutorily-mandated Set-asides which the Department is required to
administer. An Applicant may elect to compete in each of the Set-asides for which the proposed
Development qualifies. In order to be eligible to compete in the Set-aside, the Application must meet
the requirements of the Set-aside as of the Full Application Delivery Date. Election to compete in a
Set-aside does not constitute eligibility to compete in the Set-aside, and Applicants who are
ultimately deemed not to qualify to compete in the Set-aside will be considered not to be
participating in the Set- aside for purposes of qualifying for points under §11.9(e)(3) of this chapter
(related to Criteria promoting the efficient use of limited resources and applicant accountability).
Commitments of Competitive HTCs issued by the Board in the current program year will be applied
to each Set-aside, Rural regional allocation, Urban regional allocation, and USDA Set-aside for the
current Application round as appropriate.

(1) Nonprofit Set-Aside. (§2306.6729 and §2306.6706(b)). At least 10% of the State Housing Credit
Ceiling for each calendar year shall be allocated to Qualified Nonprofit Developments which meet
the requirements of Code, §42(h)(5) and Tex. Gov't Code §2306.6729 and §2306.6706(b). The
Supplemental Allocation amount for any Qualified Nonprofit Developments receiving a
Supplemental Allocation from the 2022 ceiling will be attributed to the 2022 Nonprofit Set-Aside.
Qualified Nonprofit Organizations must have the controlling interest in the Development Owner
applying for this Set-aside (i.e., greater than 50% ownership in the General Partner). If the Application
is filed on behalf of a limited partnership, the Qualified Nonprofit Organization must be the manager
of the Managing General Partner. If the Application is filed on behalf of a limited liability company,
the Qualified Nonprofit Organization must be the Manager of the controlling Managing Member.
Additionally, for Qualified Nonprofit Development in the Nonprofit Set-aside the nonprofit entity or
its nonprofit Affiliate or subsidiary must be the Developer or a co-Developer as evidenced in the
development agreement. An Applicant that meets the requirements to be in the Qualified Nonprofit
Set-aside is deemed to be applying under that Set-aside unless their Application specifically includes
an affirmative election to not be treated under that Set-aside and a certification that they do not
expect to receive a benefit in the allocation of tax credits as a result of being affiliated with a
nonprofit. The Department reserves the right to request a change in this election or to not
recommend credits for those unwilling to change elections if insufficient Applications in the
Nonprofit Set-Aside are received. Applicants may not use different organizations to satisfy the state
and federal requirements of the Set-aside.

(2) USDA Set-Aside. (§2306.111(d-2)). 5% of the State Housing Credit Ceiling for each calendar year
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shall be allocated to Rural Developments which are financed through USDA. The Supplemental
Allocation amount for any USDA Developments receiving a Supplemental Allocation from the 2022
ceiling will be attributed to the 2022 USDA Set-Aside. If an Application in this Set-aside involves
Rehabilitation it will be attributed to and come from the At- Risk Development Set-aside; if an
Application in this set-aside involves New Construction it will be attributed to and come from the
applicable Uniform State Service Region and will compete within the applicable subregion unless the
Application is receiving USDA Section 514 funding. Applications must also meet all requirements of
Tex. Gov't Code §2306.111(d-2).

(A) Eligibility of Certain Developments to Participate in the USDA or Rural Set-asides. (§2306.111 (d-
4)). A proposed or Existing Residential Development that, before September 1, 2013, has been
awarded or has received federal financial assistance provided under §§514, 515, or 516 of the
Housing Act of 1949 (42 U.S.C. §§1484, 1485, or 1486) may be attributed to and come from the At-
Risk Development Set-aside or the Uniform State Service Region in which the Development is
located, regardless of whether the Development is located in a Rural Area.

(B) All Applications that are eligible to participate under the USDA Set-aside will be considered Rural
for all scoring items under this chapter. If a Property receiving USDA financing is unable to participate
under the USDA Set-aside and it is located in an Urban subregion, it will be scored as Urban.

(3) At-Risk Set-Aside. (§2306.6714; §2306.6702).

(A) At least 15% of the State Housing Credit Ceiling for each calendar year will be allocated under the
At-Risk Development Set-aside and will be deducted from the State Housing Credit Ceiling prior to
the application of the regional allocation formula required under §11.6 of this chapter (relating to
Competitive HTC Allocation Process). The Supplemental Allocation amount for any At-Risk
Developments receiving a Supplemental Allocation from the 2022 ceiling will be attributed to the
2022 At-Risk Set-Aside. Through this Set-aside, the Department, to the extent possible, shall allocate
credits to Applications involving the preservation of Developments identified as At-Risk
Developments. (§2306.6714) 5% of the State Housing Credit Ceiling associated with this Set- aside
will be given as priority to Rehabilitation Developments under the USDA Set-aside; any Applications
submitted under the USDA Set-Aside in excess of this 5% priority may compete within the At-Risk
Set-Aside only if they meet the definition for an At-Risk Development and have made the selection
of the At-Risk Set-Aside in their Application.

(B) An At-Risk Development qualifying under Tex. Gov't Code §2306.6702(a)(5)(A) must meet the
following requirements:

(i) Pursuant to Tex. Gov't Code §2306.6702(a)(5)(A)(i), a Development must have received the benefit
of a subsidy in the form of a qualified below-market interest rate loan, interest rate reduction, rental
subsidy, Section 8 housing assistance payment, rental supplement payment, rental assistance
payment, or equity incentive from any of the programs provided in subclauses (l) to (VIII) of this
clause. Applications participating in the At-Risk Set-Aside must include evidence of the qualifying
subsidy.

(1) Sections 221(d)(3) and (5), National Housing Act (12 U.S.C. §1715l);
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() Section 236, National Housing Act (12 U.S.C. §1715z-1);
(I11) Section 202, Housing Act of 1959 (1 2 U.S.C. §1701q);
(IV) Section 101, Housing and Urban Development Act of 1965 (12 U.S.C. §1701s);

(V) the Section 8 Additional Assistance Program for housing developments with HUD-Insured and
HUD-Held Mortgages administered by the United States Department of Housing and Urban
Development as specified by 24 C.F.R. Part 886, Subpart A;

(VI) the Section 8 Housing Assistance Program for the Disposition of HUD-Owned Projects
administered by the United States Department of Housing and Urban Development as specified by
24 C.F.R. Part 886, Subpart C; (VIl) §§514, 515, and 516, Housing Act of 1949 (42 U.S.C. §§1484, 1485,
and 1486); or

(Vi) 842, Internal Revenue Code of 1986.

(ii) Any stipulation to maintain affordability in 