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BOARD MEETING

TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS

507 Sabine, Room 437, Austin, Texas 78701
Thursday, May 13, 2004 9:00 am
AGENDA

CALL TO ORDER, ROLL CALL
CERTIFICATION OF QUORUM

PUBLIC COMMENT

Elizabeth Anderson
Chair of Board

The Board will solicit Public Comment at the beginning of the meeting and will also provide for Public Comment on
each agenda item after the presentation made by the department staff and motions made by the Board.

The Board of the Texas Department of Housing and Community Affairs will meet to consider and possibly act on the

following:
ACTION ITEMS
Recognition of Mr. Michael Jones, Former Board Chairman
Iltem 1 Presentation, Discussion and Possible Approval of Minutes of Board
Meeting of April 8, 2004
Iltem 2 Presentation and Discussion of Report from the Programs Committee:
a) Update on Issues Raised at the Programs Committee and
Board Meetings of April 8, 2004
b) Amendments to the 2004 Consolidated — One Year Action Plan
c) Update of Department’s Draft Performance Measures for 2006-2007
d) Discussion for Funding Sources for Preservation
Iltem 3 Presentation, Discussion and Possible Approval of Programmatic ltems:
a) Use of Returned Below Market Interest Rate Program (BMIR)
Funds to Fund Willow Bend Creek Sponsored by Ability
Resources, Inc., in Ft. Worth, Texas in Lieu of HOME Funds
b) Recommendations for Funding to Rural Economic Assistance
League, Inc. and the Institute of Rural Development with Declined
Funds from the Gonzalez Economic Development Corporation

c) Single Family Mortgage Revenue Bond Program 61 Lender List

d) HOME Program Disaster Relief Awards for:
Brooks County for $514,800 and City of Toyah for $514,800

e) Recommendation for United Cerebral Palsy (UCP) HOME
Program Award Utilizing Deobligated Funds in the Amount of
$500,000

Iltem 4 Presentation, Discussion and Possible Approval of Department Rules:

Elizabeth Anderson

Elizabeth Anderson

C. Kent Conine

C. Kent Conine

Edwina Carrington



Iltem 5

Iltem 6

a) Proposed New Title 10, Part 1, Chapter 35 — Multifamily Housing
Revenue Bond Rules

b) New Title 10, Part 1, Chapter 1, §1.16 - Rule Regarding Ethics

and Disclosure Requirements for Outside Financial Advisors
and Service Providers

c) Proposed New Title 10, Part 1, Chapter 1, §1.17 - Rule on
Department Policy Concerning Alternative Dispute Resolution
and Negotiated Rulemaking

Presentation and Discussion of Report from Audit Committee:

a) KPMG 2003 Statewide Federal Single Audit Report

b) Status of Prior Audit Issues
c) Section 8 Family Self Sufficiency Program
d) Status of Central Database

Presentation, Discussion and Possible Approval of Multi-Family:
Mortgage Revenue Bonds and Four Percent (4%) Housing Tax
Credits With TDHCA as the Issuer:

a) Proposed Issuance of Multifamily Mortgage Revenue Bonds for
Evergreen at Plano Independence, Plano, Texas in an Amount Not
To Exceed $14,750,000 and Issuance of Determination Notice
(Requested Amount of $585,335 and Recommended
Amount of $585,335) for Housing Tax Credits for Evergreen at
Plano Independence, Plano, Texas #04-409

b) Proposed Issuance of Multifamily Mortgage Revenue Bonds for
Montgomery Pines, Porter, Texas in an Amount Not to Exceed
$12,300,000 and Issuance of Determination Notice (Requested
Amount of $622,992 and Recommended Amount
of $621,509) for Housing Tax Credits for Montgomery Pines,
Porter, Texas #04-411

c) Proposed Issuance of Multifamily Mortgage Revenue Bonds for
Pinnacle Apartments, Houston, Texas in an Amount Not to
Exceed $14,500,000 and Issuance of Determination Notice
(Requested Amount of $709,370 and Recommended
Amount of $707,967) for Housing Tax Credits for Pinnacle
Apartments, Houston, Texas #04-415

d) Proposed Issuance of Multifamily Mortgage Revenue Bonds for
Bristol Apartments, Houston, Texas in an Amount Not to
Exceed $12,625,000 and Issuance of Determination Notice
(Requested Amount of $898,771 and Recommended
Amount of $898,771) for Housing Tax Credits for Bristol
Apartments, Houston, Texas #04-416

e) Selection of Underwriters for the Multi-Family Bond Program

Shadrick Bogany

Vidal Gonzalez



Iltem 7 Presentation, Discussion and Possible Approval of Housing Tax Credit Elizabeth Anderson
Items:

a) Interagency Contract Between the Texas Department of Housing
and Community Affairs and the Office of Rural Community Affairs
on the Housing Tax Credit Rural Regional Allocation

b) Revision to Policy on Process/Procedures for USDA Rural
Rescue Developments

C) Issuance of Determination Notices on Tax Exempt Bond
Transactions with Other Issuers:

4-405 Primrose at Aldine Bender, Houston, Texas
Harris County Housing Finance Corp. is the Issuer
(Requested Amount of $861,839 and Recommended
Amount of $848,953)

4-413 Corinth Estates, Corinth, Texas
Denton County Housing Finance Corp. is the Issuer
(Requested Amount of $662,566 and Recommended
Amount of $662,566)

d) Proposed Amendments to Housing Tax Credit Projects:
1) 03-236 Little York Villas, Houston, Texas
2) 03-415 Southwest Pines Apartments, Tyler, Texas

e) Extension of Construction Loan Closing Deadline for Little
York Villas, Houston, Texas

f) Meadows of Oakhaven, Pleasanton, Texas, 02-131, to Consider
Award of 2004 Forward Commitment

Q) Housing Tax Credit Construction Inspection Fees Outstanding
and Related Qualified Allocation Plan Requirements

h) Request for Additional Housing Tax Credits for Lake West
Townhomes, 0005T, in the Amount of $38,116 (Total amount
Of Housing Tax Credits for Lake West Townhomes is $570,370)

EXECUTIVE SESSION Elizabeth Anderson
If permitted by law, the Board may discuss any item listed on this
agenda in Executive Session
Personnel Matters — Discussion Under Sec. 551.074, Texas Government
Code of Performance Evaluation for Internal Auditor

OPEN SESSION Elizabeth Anderson
Action in Open Session on ltems Discussed in Executive Session

REPORT ITEMS



Executive Directors Report

1. Chart Reflecting Activities for Marketing, Trade Shows, Speaking
Engagements — April — August, 2004
2. Letter from Attorney General’s Office Addressing Scoring of Written Comments

From Local Elected Officials in the Low Income Housing Tax Credit Program

ADJOURN Elizabeth Anderson

To access this agenda and details on each agenda item in the board book, please visit our website at
www.tdhca.state.tx.us or contact the Board Secretary, Delores Groneck, TDHCA, 507 Sabine, Austin, Texas 78701,
512-475-3934 and request the information.

Individuals who require auxiliary aids, services or sign language interpreters for this meeting should contact Gina
Esteves, ADA Responsible Employee, at 512-475-3943 or Relay Texas at 1-800-735-2989 at least two days before
the meeting so that appropriate arrangements can be made.

Non-English speaking individuals who require interpreters for this meeting should contact Delores Groneck, 512-475-
3934 at least three days before the meeting so that appropriate arrangements can be made.



EXECUTIVE OFFICE

BOARD ACTION REQUEST
May 13, 2004

Action Item

Board Minutes of April 8, 2004.

Required Action

Approve the minutes fo the Board Meeting with any necessary corrections.

Background

The Board is required to keep minutes of each of their meetings. Staff recommends approval
of the minutes.




BOARD MEETING
TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
507 Sabine, Room 437, Austin, Texas 78701
April 8, 2004 10:30 a. m.

Summary of Minutes

CALL TO ORDER, ROLL CALL

CERTIFICATION OF QUORUM

The Board Meeting of the Texas Department of Housing and Community Affairs of April 8, 2004 was called to
order by the Chair of the Board Elizabeth Anderson at 11:10 a.m. It was held at the Texas Department of
Housing and Community Affairs Boardroom, 507 Sabine, Austin, Texas. Roll call certified a quorum was present.

Members present:

Elizabeth Anderson — Chair
C. Kent Conine — Vice Chair
Shadrick Bogany — Member
Patrick Gordon — Member
Norberto Salinas — Member
Vidal Gonzalez — Member

Staff of the Texas Department of Housing and Community Affairs was also present.

Ms. Anderson noted that Liza Gonzales from the Governors Office; Scott Sims from the Speakers Office and
Beau Rothchild from the House Urban Affairs Committee were in attendance and thanked them for being at the
Board Meeting.

PUBLIC COMMENT
The Board will solicit Public Comment at the beginning of the meeting and will also provide for Public Comment
on each agenda item after the presentation made by department staff and motions made by the Board.

Ms. Anderson called for public comment and the following either gave comments at this time or preferred to wait
until the agenda item was presented.

Gary Coe, City Council Member, Round Rock, Texas

Councilman Coe stated he was speaking on Red Hill Villas and the Round Rock City Council was in favor of the
original application for this housing development and still have no objections and are in favor of any amendment
to this trust indenture.

Neal Sox Johnson, Executive Director, Rural Rental Housing Association, Temple, Texas

Mr. Johnson stated the Rural Rental Housing Association is joining in a partnership with TDHCA staff to conduct
compliance training workshops. They are also interested in trying to get someone involved in doing fair-housing
training. He complimented TDHCA staff for all they do.

Bobby Bowling, Developer, El Paso, Texas

Mr. Bowling stated he has one of the five projects requesting a waiver of specific Qualified Allocation Plan
requirements. TDHCA staff is recommending approval of this item. His project is Diana Palms and was submitted
as a 36 unit, 100% three bedroom project. He is asking for approval of the three bedroom units for the entire
project.

Donna Chatham, Exec. Director, Association of Rural Communities in Texas, Austin, Texas
Ms. Chatham asked for an update on the status of the NOFA for the HOME program. She then stated the ORCA
Executive Committee did away with the housing infrastructure fund, the set-aside, and the housing rehab. They




took the $4.45 million and put it in the community development supplemental fund. There was originally a
mandate that each region set aside 8% but this was removed and there is no mandate on the request to the
regions to set aside 8.85% for the housing fund. This will be put out for public comment in their 2005 Action Plan.
She also stated that the Board of the Association of Rural Communities in Texas has established a Rural Partner
Award for a member of the Senate and a member of the House that were their friends for rural Texas. Senator
Frank Madla and Rep. Robby Cook will receive this award at their meeting on April 22, 2004. The Board also
voted, hands-down, to award the state agency that had been quite another success story for rural Texas. They
looked for the state agency to be inclusive in their policy making; proactive in their problem solving and going
beyond public comments and the receptivity of the staff. They will award TDHCA with the Rural Partners Award
and in particular, Edwina Carrington for the wonderful, outstanding job that she has done and continues to do for
rural Texas of wanting to be inclusive and wanting to hear not only from them but from everyone.

In reply to the status of the NOFA for the HOME Program Ms. Carrington stated that the two NOFAs for the
HOME funds were posted to the web site. The NOFAs are for $9 million each and one is for preservation which
does include rehabilitation and the other is available for CHDOs.

Ms. Anderson closed public comment at 11:18 p.m. but those people who requested to speak at the time of the
agenda items will do so at that time.

ACTION ITEMS
(1) Presentation, Discussion and Possible Approval of Minutes of the Board Meetings of March 11,
2004

Motion made by C. Kent Conine and seconded by Shad Bogany to approve the Minutes of the Board
Meeting of March 11, 2004.

Passed with 4 ayes and 2 abstentions (Mr. Gonzalez and Mr. Salinas abstained from voting as they were
not in attendance at the March 11, 2004 Board Meeting).

(2) Presentation and Discussion of Report from the Programs Committee:

(a) HOME Program
Mr. Conine stated the Programs Committee met earlier in the day and had good discussions regarding
the HOME Program and asked staff to report back at the next meeting with several issues regarding the
rental housing development program, owner-occupied assistance and tenant-based rental assistance
and the way things are handled for these categories. He stated it is time for the staff to solicit public
comment on the HOME Program this summer and report back to the Board this fall with some direct
recommendations as to changes in the way the Department handles the HOME Program.

(3) Presentation, Discussion and Possible Approval of Programmatic ltems:
(a) Proposed New Title 10, Part 1, Chapter 35 — Multifamily Housing Revenue Bond Rules
This item was deferred until next month.

(b) Amendment to Trust Indenture for Red Hill Villas, Round Rock, Texas

Ms. Carrington stated in December 2000 the Department issued both tax-exempt and taxable bonds to
finance a multifamily property in Round Rock, Texas. The trust indenture had a 24-month period for
stabilization after the completion date of the development. The development was not able to meet that 24-
month completion date. Staff is recommending that a first supplemental trust indenture be executed to extend
the mandatory redemption period of a portion of the bonds by 18 bonds which would take the redemption
period from 24 months to 42 months. The partnership will pay a yield maintenance fee of approximately

$355,000 to Charter Mac.

Robert Onion stated the previous management company was a Hunt related property management company
operating in El Paso. The applicant realized that there were problems on the day-to-day management due to
the distance between Round Rock and El Paso. They have changed to Capstone which is a local property

management company. Within 90 days of this change, the occupancy has risen from 70% to 80%.

Mr. Conine had questions on the Round Rock and surrounding Austin apartment market that has suffered
from an oversupply of Class A apartment developments, job losses in the high-tech industry and a movement

10



(4)
(a)

of apartment tenants to single-family home ownership. He asked if this is a trend developing or whether this
area is just oversaturated with multifamily units.

Mr. Onion replied that there have been many Class A apartment complexes built between 2000 and 2003.
Because of the low interest rate for first-time homebuyers there is a flight of tenants going to first-time home
ownership and this has caused a problem for the apartment market in the occupancy and an impact on the
rental rates.

Motion made by C. Kent Conine and seconded by Shad Bogany to approve the Amendment to the Trust
Indenture for Red Hill Villas, Round Rock, Texas

Amendment to the motion to include Resolution No. 04-020 for approval of Red Hill Villas.
Passed Unanimously — Motion and Amendment

Presentation, Discussion and Possible Approval of Housing Tax Credit ltems:

Issuance of Determination Notices on Tax Exempt Bond Transactions with Other Issuers:

04-402 Blue Water Garden Apartments, Hereford, Panhandle Regional Housing Finance Corp. is the
Issuer

(Requested Amount of $229,154 and Recommended Amount of $228,973)

Ms. Carrington stated Blue Water Garden Apartments is located in Hereford, Texas and is from the 2004
private activity bond allocation. The issuer is the Panhandle Regional Housing Finance Corporation. It is an
acquisition rehab and is a property that was built in 1972. It has a Housing Assistance Payments contract with
it and the developer does plan to keep the interest reduction payment loan on the property. Staff is
recommending $228,973 for this transaction and recommends approval of the credits on this transaction.

Motion made by C. Kent Conine and seconded by Shad Bogany to approve the issuance of a determination
notice for Blue Water Gardens of Hereford, Texas for $228,973.
Passed Unanimously

Manish Verma, San Antonio, Texas

Mr. Verma represented the developer of the Stonehouse Valley Apartments and was in attendance to answer any
questions the Board may have.

(b)

04-403 Stonehouse Valley Apartments, San Antonio, San Antonio Housing Finance Corp. is the Issuer
(Requested Amount of $570,337 and Recommended Amount of $549,784)

Ms. Carrington stated Stonehouse Valley Apartments to be located in San Antonio is a proposed new
construction. San Antonio Housing Finance Corporation is the issuer. Staff is recommending $549,784 in the
credit allocation amount.

Motion made by Shad Bogany and seconded by C. Kent Conine to approve the issuance of a determination
notice for Stonehouse Valley Apartments, San Antonio, in the amount of $549,784.
Passed Unanimously

Proposed Amendments to Housing Tax Credit Projects:

03-163 Cedar View, Mineral Wells, Texas

Ms. Carrington stated that the Board is required to review this project as there is a material change in this
project. Cedar View is an allocation of 2003 tax credits located in Mineral Wells. The applicant is requesting
to remove two small tracts of land, one .85 acres and one .98 acres, from the original site. This will increase
the density a small amount but it would be 9% greater than the original density and the tolerance is 5%. Staff
feels this is a positive for the development and is in the rural set-aside.

Motion made by C. Kent Conine and seconded by Shad Bogany to approve the material change for Cedar

View, 03-163 in Mineral Wells, Texas.
Passed Unanimously

11



(c)

(5)

Waiver of Specific 2004 Qualified Allocation Plan Requirement under §50.3(47) for Three of the Five
2004 Forward Commitment Awards

Ms. Carrington stated the Board issued forward commitments for 2004 allocations of tax credits in 2003.
There were five developments that the Board issued forward commitments to. Three of those five
developments are requesting a waiver specifically of the one requirement that has percentage limits on the
number of units for one-bedroom, two-bedroom and three-bedroom units. The three developments are Diana
Palms in El Paso; Cricket Hollow in Willis; and Kingsland Trails in Kingsland.

Motion made by C. Kent Conine and seconded by Shad Bogany to approve the waiver of Section 50.3(47) for
Diana Palms in El Paso; Cricket Hollow in Willis; and Kingsland Trails in Kingsland 2004 Forward
Commitment Awards.
Passed Unanimously

Presentation, Discussion and Possible Approval of Second Quarter Investment Report

Mr. Bill Dally, Chief of Agency Administration, stated this is the second quarter report for the quarter ending
February 29, 2004. It has all the required elements of the Public Funds Investment Act and the Department
Investment Policy. The report reflected where the funds are, the current value and the fair value of
investments. There was a $4.2 million unrealized gain over this last quarter. The difference between the fair
value and the carrying value of those investments is now at $30.3 million. The multifamily issues have
increased as 8 new issues closed for a total of $120.6 million. The Guaranteed Investment Contracts are
lendable funds and the Department has single-family lendable funds. The investment agreements and
Treasury-backed mutual funds are the multifamily lendable funds. He asked the Board to approve the Center
for Public Management to provide investment officer training.

Motion made by Vidal Gonzalez and seconded by C. Kent Conine to approve the Center for Public
Management to provide investment officer training.
Passed Unanimously

Mr. Conine asked that next month they be provided with the products and services offered by the Federal
Home Loan Bank in Dallas and how they either could or could not help in this overall investment activity. Mr.
Dally will handle this report to the Board.

Ms. Anderson announced that the May Board Meeting will have numerous items on the agenda so committee
meetings should be planned for the day before the Board Meeting. Ms. Groneck will coordinate with the
members on the committee meetings, etc.

EXECUTIVE SESSION
If permitted by law, the Board may discuss any item listed on this agenda in Executive Session

OPEN SESSION
Action in Open Session on ltems Discussed in Executive Session

There was no executive session held.

REPORT ITEMS
Executive Directors Report

1.

Bethel Senior Housing — HOME Rental CHDO Contract

Ms. Carrington stated Bethel Senior Housing was approved in 2003 for funding of 16 units to be located in
Crockett, Texas. They are withdrawing their application and they as an organization are looking at their future
goals and objectives of the corporation and have decided that this is not an appropriate role for them to take
at this time.

Joint Hearing of the Senate Intergovernmental Relations Committee and the House Urban Affairs Committee
and Hearing of the House Urban Affairs Committee on March 24, 2004

Ms. Carrington stated on March 24" there was a joint hearing of the Urban Affairs Committee and the Senate
Intergovernmental Relations Committee. The members of these committees noted that they want Board

12



members to attend these hearings. Staff will be reminding Board members of any hearings being held that
affect the Department.

3. Ex Parte Explanatory Document for the Department’'s Website
Ms. Carrington stated the Ex Parte Explanatory Document will be put on the web site. Ex Parte continually
caused confusion with the public, developers and others about how the Department views and implements ex
parte. The Department has developed a summary document to help the public understand what the
Department believes is the scope of ex parte; who it applies to, when it applies, what you can talk about and
what you are not to talk about.

4. Pricing of Mortgage Revenue Bond Program 61
Ms. Carrington stated the pricing was held in New York and the unassisted loans will have an interest rate of
4.99% and the assisted loans will have an interest rate of 5.5%. The Department did make the Bond Buyer
magazine with an article called “Texas Housing Agency’s 180 Millionth Sale Features Two Firsts”. Timing was
very good and the Department had buyers for all of TDHCA'’s bonds in two days. UBS, Dain Rauscher and
the Bond Finance staff did a good job for the Department.
Mr. Conine stated that at the bond workshop held in Dallas in February, the issue of should the Department
become rated or not was discussed and he will visit with Ms. Carrington and come up with a plan on this
subject.

ADJOURN

Motion made by C. Kent Conine and seconded by Vidal Gonzalez to adjourn the meeting.
Passed Unanimously

The meeting adjourned at 12:01 p.m.

Respectfully submitted,

Delores Groneck
Board Secretary

Bdmiapr
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PROGRAMS COMMITTEE REPORT
Items 2A, 2B, 2C and 2D

See Programs Committee Book and Meeting set for May 12, 2004

14



MULTIFAMILY FINANCE PRODUCTION DIVISION

BOARD ACTION REQUEST
May 13, 2004

Action Item

Staff requests approval to substitute committed HOME Funds in the amount of $623,226 with Below Market
Interest Rate (BMIR) Program Funds (that were not previousy transferred to the Multifamily Housing
Preservation Incentive Program Fund) to Ability Resources Incorporated for Willow Bend Creek. Additionally,
staff requests approval to transfer $112, 821 in remaining BMIR funds to the Multifamily Housing Preservation
Incentive Program Fund.

Background of the Willow Bend Creek Apartment Transaction

On September 11, 2003 the Board approved an award of HOME Investment Partnership Program (HOME) funds,
to Ability Resources Incorporated, a Texas non-profit, for $623,226 to finance the new construction of a 22-unit
development known as Willow Bend Creek Apartments in Fort Worth, specifically from the Community Housing
Development Organization (CHDO) set-aside. As originaly submitted and approved, there are three sources of
funds being utilized to build this development: U.S. Department of Housing and Urban Development (HUD)
Section 811 Program funds in the amount of $582,100; the previously referenced HOME Funds in the amount of
$623,226; and Housing Trust Fund State Energy Conservation Office (SECO) funds in the amount of $33,000.
The HUD Section 811 funds are restricted to only funding units for persons with disabilities (9 units) and HUD
requires a first lien on those 9 units. Because the Section 811 funds are being utilized for those 9 units, it was
anticipated that the HOME funds would cover costs on the remaining non-disabled units. At the time staff
recommended the HOME funds be awarded in September 2003, it was staff’s interpretation that this was
acceptable because the combined funds were being used for the benefit of persons with disabilities in an integrated
setting. However, subsequently, the department’s legal staff further reviewed this issue and recommended that
HOME funds not be used; §2306.111, Texas Government Code, requires that if HOME funds are used in
Participating Jurisdictions, the funds “shall be used for the benefit of persons with disabilities.” Therefore, staff felt
that it was most prudent to identify an alternative source of funding other than the HOME Program to fund Willow
Bend Creek. That alternative funding source is described below.

Description of Alternate Source of Funds

On September 11, 2003 the Board approved a loan to Urban Progress Corp. dba Las Palmas Gardens A partments
for $736,047 under the BMIR Program. The applicant allowed their commitment of BMIR funds to expire;
forfeiting these funds to pursue Housing Tax Credits under the At-Risk Set-Aside. Staff is suggesting that a
portion of these funds ($623,226) be used to substitute the committed HOME funds on the Willow Bend Creek
transaction described above. Staff aso recommends that the balance of the BMIR funds from Las Pamas Gardens,
in the amount of $112,821, be transferred to the Multifamily Housing Preservation Incentive Program Fund. As
indicated to the Board in September 2003, no other owners under the BMIR Program have indicated an interest in
the program. A summary of the Multifamily Housing Preservation Incentive Program Funds to date is attached.

Financial Structure of Willow Bend Creek
At the time the HOME award was made, the |oan for Willow Bend Creek was amortized for 30 years and had a 6%
interest rate. However, based on further review of the financial feasibility, the Real Estate Analysis Division
recommended that the loan, till amortized for 30 years, have an interest rate of 3%4%.

Recommendation
Recommend approval to substitute committed HOME Funds in the amount of $623,226 with BMIR Funds for the
Willow Bend Creek application; and to transfer the balance of the remaining BMIR funds ($112,821) to the
Multifamily Housing Preservation Incentive Program Fund.

Historic Summary of Source and Award Activity
Page 1 of 2



Multifamily Housing Preservation | ncentives Program

April 23, 2004
| Fund Allocations Date Amount
Board Allocation (2002 Jr. Lien Proceeds) 2/21/2002 2,000,000
Board Allocation (2002 Jr. Lien Proceeds) 7/29/2002 2,000,000
Board Allocation (2002 Jr. Lien Proceeds) 4/10/2003 152,944
Board Allocation (BMIR Program) 9/11/2003 344,961
Residual Funds 1983 Series 10/9/03 308,884.50
Board Allocation (BMIR Program) 2/11/2004 1,079,722
Total $5,886,511.50
| Project Awards Date Amount
Walnut Hills Apts., Baird, Callahan Co. 7/29/2002 282,355
Colony Park Apts., Eastland, Eastland Co. 7/29/2002 633,078
Cedar Ridge Apts., Dayton, Liberty Co 11/14/2002 1,000,000
Cameron Apts., Cameron, Milam Co. 8/26/2002 852,240
Country Club Village Apts., San Antonio, Bexar County 4/10/2003 909,657
Cedar Cove Apts. Sealy, Texas 7/30/2003 200,000
Sherwood Apartment, Edinburg, Texas 2/12/04 825,000
Total $4,702,330
Remaining balance of funds $1,184,181.50
Requested transfer if approved (5/13/04) 112,821
Anticipated Available Preservation Funds $1,297,002.50

Page 2 of 2



BOARD ACTION REQUEST

MAY 13, 2004

SINGLE FAMILY FINANCE PRODUCTION DIVISION

Request approval

Action Items

of two (2) 2002-2003 HOME Investment Partnerships

(HOME) Program

Award

Recommendations for Owner Occupied Assistance under the General Set Aside, for total awards in the amount of

$520,000.

Required Action

Approve the HOME Program Award Recommendations.

Breakdown and Recommendations

Summary

The Gonzales Economic Development Corporation was recommended for funding at the July 30, 2003 Board
meeting. The amount recommended was $500,000 in project funds and $20,000 in administrative funds, totaling

$520,000 from the 2002-2003 HOME funding cycle from the General Set Aside.

The Gonzales Economic

Development Corporation has declined this award. The Rural Economic Assistance League, Inc. and the Institute of
Rural Development are the next highest scoring applicants (scoring 110 points each in Uniform State Service
Region 10) which have not been recommended for funding. Both applicants requested $500,000 in project funds
and $20,000 in administrative funds at the time of application. Given tied scores, the Department requests that the
funding recommendation returned by the Gonzalez Economic Development Corporation be spilt equally among the

two applicants as follows:

APPLICATION APPLICANT PlF{IOJ;]]E)ET PROJECT FUNDS ADMH;IIJSI\T]?: TIVE UNITS
NUMBER REQUESTED RECOMMENDED RECOMMENDED RECOMMENDED

2003-0200 Institute of Rural Development $500,000.00 $250,000.00 $10,000.00 5
2003-0211 Rural Economic Assistance League, Inc. |$500,000.00 $250,000.00 $10,000.00 5
$500,000.00 $20,000.00 10

Project Funds Recommended: $500,000.00

Administrative Funds Recommended: $ 20,000.00

Total Funds Recommended: $520,000.00

Recommendation

Staff recommends approval of two (2) applications for Owner Occupied Housing Assistance for awards utilizing
declined 2002-2003 HOME Investment Partnerships Program funds from the Gonzales Economic Development
Corporation. Staff also recommends and requests approval of 4% administrative funds to both applicants, based on

the amount of project dollars recommended.




SINGLE FAMILY FINANCE PRODUCTION DIVISION

BOARD ACTION REQUEST
MAY 13, 2004

Action Item
Request approval of the Participating Lender list for Single Family Mortgage Revenue Bond Program 61.

Required Action

Approve the Participating Lender List for Program 61.

Background

Summary

Invitations to originate mortgage loans were recently sent out to interested lenders for participation in Bond
Program 61. To date, 25 lenders have signed up to participate representing approximately 200 branches
statewide. We recommend that the following list of lenders be approved by the Board.

#of

Lender Name Corporate Address City State Branches
Bank One Mortgage 10300 Kincaid Drive Indianapolis IN 9
CDC Brownsville 901 East Levee Brownsville TX 1
Chase Manhattan Mortgage
Corporationeric 343 Thornall Street Edison NJ 9
Coastal Bend Mtg. Inc., dba Global Corpus
Mortgage Group 5656 South Staples Christi X 1
Colonial Savings, F. A. (Fort Worth
Mortgage) 2626 West Freeway Fort Worth  TX 15
Countrywide Home Loans, Inc. 6400 Legacy Drive Plano X 42
CTX Mortgage Company 9441 LBJ Freeway Dallas TX 4
DHI Mortgage Company, Ltd. 12554 Riata Vista Circle Austin X 8
Falcon International Bank 5219 McPerson Rd Laredo X 1
FirstBank Southwest, N.A. 7420 S. W. 45th Amarillo X 4

7850 N. Sam Houston Pkwy
Hammersmith Financial, LP West Houston X 1
Baton
Hibernia National Bank 11130 Industriplex Blvd. Rouge LA 11
Judith O. Smith Mtg Group, Inc. 6125 1-20 Fort Worth  TX 2
KB Home Mortgage Company 10990 Wilshire Blvd. Los Angeles CA 6
National City Mortgage Company 3232 Newmark Miamisburg OH 16
Patriot Mortgage Company 9870 Gateway North El Paso X 2
Plains Capital McAfee Mortgage Co. 4416 74™ Lubbock X 17
RBC Mtg f/k/a Sterling Mtg. 13100 NW Freeway Houston X 32
Rocky Mountain Mortgage Company 2244 Trawood El Paso X 2
Woodland

Ryland Mortgage Company 6300 Canoga Avenue Hills CA 4
Southtrust Mortgage Corporation 210 Wildwood Parkway Birmingham AL 9



TXL Mortgage Corp.

Universal American Mortgage Co.
Valley Mortgage Co., Inc.
Washington Mutual Bank, F. A.
WR Starkey Mortgage

Recommendation

11931 Wickchester Ln.

311 Park Place Blvd.

1319 N. 10th Street

17877 Von Karmen Avenue
5055 Park Blvd.

Houston
Clearwater
McAllen
Irvine
Plano

X
FL

X
CA
X

N o B~

Staff recommends approval of the Participating Lender list for Single Family Mortgage Revenue Bond

Program 61.
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SINGLE FAMILY FINANCE PRODUCTION DIVISION

BOARD ACTION REQUEST
MAY 13, 2004

Action Items
Request approval of two (2) Disaster Relief awards utilizing HOME deobligated funds. The
awards are in accordance with the TDHCA Deobligation Policy adopted by the Board on January
17, 2002.

Required Action

Approve the HOME Program Award Recommendations.

Breakdown and Recommendations

Summary

The Brooks County disaster occurred between October 9" through October 20", due to excessive
rain and flooding caused by severe storms. On October 20, 2003, upon completion of the damage
survey of the county by the Division of Emergency Management, the area was declared a disaster
by the Governor’s Office.

On April 6, 2004, an application for Brooks County was received and scored by the appropriate
HOME Program staff. A funding recommendation was then made to program management.

The City of Toyah disaster occurred between April 4™ through April 5, due to excessive rain and
flooding caused by severe storms. On April 14, 2004, upon completion of the damage survey of
the county by the Division of Emergency Management, the area was declared a disaster by the
Governor’s Office.

On May 3, 2004, an application for the City of Toyah was received and scored by the appropriate
HOME Program staff. A funding recommendation was then made to program management.

Recommendation

The Board approve the Disaster Relief funding in the amount of $514,800.00 for Brooks County
as well as the Disaster Relief funding in the amount of $514,800.00 for the City of Toyah as
outlined on the attached Disaster Application Summaries.




Disaster Application Summary

Application Number: 2004-0270

Name of Organization: Brooks County

Location of Project: Brooks County Number of units to be served: 9

Project Funds Requested: | $495,000.00 Administrative $19,800.00
Funds Requested

Application Status Funding recommended by staff .

Describe the Program Design: Brooks County will complete a
Rehabilitation/Reconstruction program to provide assistance only to those homes affected by
the excessive rain and flooding caused by severe storms which began on October 9 through
October 20, 2003. Brooks County will make every effort to ensure that after-rehabilitation
repairs and improvements or reconstruction brings the existing units into compliance with
the Texas Minimum Construction Standards (TMCS), as well as all applicable local codes
and ordinances. The type of financial assistance provided to the applicant will be in the
form of a grant and will assist at least 9 homes.

Reason for decision:
e Score of 85 (out of possible 100 points)




Disaster Application Summary

Application Number: 2004-0271

Name of Organization: City of Toyah

Location of Project: Reeves County Number of units to be served: 9

Project Funds Requested: | $495,000.00 Administrative $19,800.00
Funds Requested

Application Status Funding recommended by staff .

Describe the Program Design: The City of Toyah will complete a
Rehabilitation/Reconstruction program to provide assistance only to those homes affected by
the severe storms and flooding that occurred from April 4 through April 5, 2004. The City
of Toyah will make every effort to ensure that after-rehabilitation repairs and improvements
or reconstruction brings the existing units into compliance with the Texas Minimum
Construction Standards (TMCS), as well as all applicable local codes and ordinances. The
type of financial assistance provided to the applicant will be in the form of a grant and will
assist at least 9 homes.

Reason for decision:
e Score of 85 (out of possible 100 points)




SINGLE FAMILY FINANCE PRODUCTION DIVISION

BOARD ACTION REQUEST
MAY 13, 2004

Action Items

Request approval of a HOME Investment Partnerships (HOME) Program Award Recommendation for Homebuyer
Assistance in the amount of $530,000.

Required Action

Approve the HOME Program Award Recommendation.

Breakdown and Recommendations

Summary

A minimum of $500,000 is reserved in the 2004 State of Texas Consolidate Plan under the Persons with Disabilities
set-aside for the Texas Home of Your Own (HOYO) Program for homebuyer assistance. Funds have been set-aside
for this organization since 2001. The program coordinates existing homeownership services, which streamlines the
process homebuyers must follow. HOYO combines homebuyer counseling, downpayment assistance and
architectural barrier removal.

HOYO generally receives their yearly contract once the Consolidated Plan is approved by the U.S. Department of
Housing and Urban Development (HUD) — approximately March of each calendar year. With the approval date of
the 2004 Consolidated Plan anticipated to be late June or early July, the Texas HOYO Program will have to suspend
their services until the Consolidated Plan is approved and a contract is executed by the Department. Therefore, the
Department is requesting the use of HOME Program deobligated funds to award their contract rather than have them
wait for approval of the Consolidated Plan. This award will be in lieu of and not addition to the amount listed in the
Consolidated Plan.

The Department requests that the funding recommendation be made as follows:

PROJECT PROJECT FUNDS ADMINISTRATIVE UNITS
AIHHCAINIE 1IN RECOMMENDED HUNDS RECOMMENDED
REQUESTED RECOMMENDED
United Cerebral Palsy (HOYO) $500,000.00 $500,000.00 $30,000.00 10
$500,000.00 $30,000.00 10

Recommendation

Staff recommends approval of the Homebuyer Assistance award utilizing HOME Investment Partnerships Program
deobligated funds. Staff also recommends and requests approval of 6% administrative funds to the organization,
based on the amount of project dollars recommended.



MULTIFAMILY FINANCE PRODUCTION DIVISION

BOARD ACTION REQUEST
May 13, 2004

Action Item

Presentation, Discussion and Possible Approval of the Draft 2005 Multifamily Private Activity Bond Rules to be
published for public comment.

Backaround

Due to the deadline for Pre-Applications for the 2005 Private Activity Bond Program (August 30, 2004), the
program rules need to be in effect by July 1, 2004 in order to give Applicants sufficient time to prepare their
applications for submission and to get the proper public notifications mailed.

Changes to the draft rules are minimal and are reflected in the attached document with changes tracked from the
2004 rules. Staff clarified and made some minor changes to mirror the appropriate QAP and legidlation. Staff also
added language that explains that the 2005 QAP, once approved by the Board, may take precedence over the Bond
rules. The draft rules will be posted on the Department’s website and published in the Texas Register. Three
public hearings have been scheduled for Dallas, Houston and Austin over the next month to garner public comment
ontherules. The ruleswill be brought before the Board in June for final approval.

Recommendation

Staff recommends the Board approve the Draft 2005 Multifamily Private Activity Bond Rules for publication to
take public comment and conduct public hearingsin Dallas, Houston and Austin.

Pagel of 1



TITLE 10. COMMUNITY DEVELOPMENT

PART I. TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
CHAPTER 3335. MULTIFAMILY HOUSING REVENUE BOND RULES

10 TAC §83335.1 -3335.10

§3335.1. Introduction
The purpose of this Chapter 3335 is to state the Texas Department of Housing and Community Affairs
(the “Department”) requirements for issuing Bonds, the procedures for applying for multifamily housing
revenue Bond financing, and the regulatory and land use restrictions imposed upon Heusing
DevelopmentDevelopments financed with the issuance of Bonds for the 2005 Private Activity Bond
Program Year. The rules and provisions contained in Chapter 3335, of this title are separate from the
rules relating to the Department's administration of the Housing Tax Credit Program. Applicants seeking
a tax credit alocation should consult the Departments 2994—Quallf|ed Allocation Plan and Rules
(“QAP’"),Cha i in effect for the program
year for which the Hous ng Tax Credlt appllcatl on Wi II be submltted

§3335.2. Authority

The Department receives its authority to issue Bonds from Chapter 2306 of the Texas Government Code
(the "Act"). All Bonds issued by the Department must conform to the requirements of the Act.
Notwithstanding anything herein to the contrary, tax-exempt Bonds which are issued to finance the
Housing—DbevelopmentDevelopment of multifamily rental housing are specifically subject to the
requirements of the laws of the State of Texas, including but not limited to the Act, Chapter 1372 of the
Texas Government Code relating to Private Activity Bonds, and to the requirements of the Code (as
defined in this chapter).

§3335.3. Definitions.
The following words and terms, when used in the chapter, shall have the following meaning, unless
context clearly indicates otherwise.

(1) Applicant--means any Person or Affiliate of a Person who is a member of the General Partner,
who files a Pre-Application or anfull Application with the Department requesting the
Department issue Bonds to finance a Heusing-BevelepmentDevel opment.

(2) Application--means an Application, in the form prescribed by the Department, filed with the
Department by an Applicant, including any exhibits or other supporting material.

(3) Board--meansthe gGoverning Board of the Department.

(4) Bond--means an evidence of indebtedness or other obligation, regardiess of the sources of
payment, issued by the Department under the Act, including a bond, note, or bond or revenue
anticipation note, regardiess of whether the obligation is general or special, negotiable, or
nonnegotiable, in bearer or registered form, in certified or book entry form, in temporary or
permanent form, or with or without interest coupons.

(5) Code--means the Internal Revenue Code of 1986, as amended from time to time, together with
any applicable regulations, rules, rulings, revenue procedures, information statements or other
official pronouncements issued by the United States Department of the Treasury or the Internal
Revenue Service.

(6) Development--means property or work or a development, building, structure, facility, or
undertaking, whether existing, new construction, remodeling, improvement, or rehabilitation,
that meets or is designed to meet minimum property standards required by the Department for
the primary purpose of providing sanitary, decent, and safe dwelling accommodations for rent,
lease, or use by individuals and families of Low Income and Very Low Income and Families of
Moderate Income in need of housing. The term includes:
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(A) buildings, structures, land, equipment, facilities, or other real or personal properties that are
necessary, convenient, or desirable appurtenances, including streets, water, sewersage
facilities, utilities, parks, site preparation, landscaping, stores, offices, and other non-
housing facilities, such as administrative, community, and recreational facilities the
Department determines to be necessary, convenient, or desirable appurtenances; and

(B) multifamily dwellingsin rural and urban areas.

(7) Development Owner--means an Applicant that is approved by the Department as qualified to
own, construct, acquire, rehabilitate, operate, manage, or maintain a Heusing
BevelopmentDevelopment subject to the regulatory powers of the Department and other terms
and conditions required by the Department and the Act.

(8 Eligible Tenants—means
(A) individuals and families of Extremely Low, Very Low and Mery Low Income,

(B) Families of Moderate Income (in each case in the foregoing subparagraph (A) and
(B) of this paragraph as such terms are defined by the Issuer under the Act), and

(C) Persons with Special Needs, in each case, with an Anticipated Annual Income not in excess

of 140% of the area median income for a four-person household in the applicable standard

metropolitan statistical area; provided that all Low-Income Tenants shall count as Eligible

Tenants.

(99 Extremely Low Income--means the income received by an individual or family whose income
does not exceed thirty percent (30%) of the area median income or applicable federal poverty
line, as determined by the Act.

(10) Family of Moderate | ncome--means afamily:

(A) that is determined by the Board to require assistance taking into account
(i) the amount of total income available for the housing needs of the individuals and

family,

(ii) the size of the family,

(ii1) the cost and condition of available housing facilities,

(iv) the ability of the individuals and family to compete successfully in the private housing
market and to pay the amounts required by private enterprise for sanitary, decent, and
safe housing, and

(v) standards established for various federal programs determining eligibility based on
income; and

(B) that does not quallfy as afamily of Low Income.

£23(11) In€igible Building Type — as defined in the Department’s QAP and Rules in effect for the
program year for which the Bond and Housing Tax Credit applications are submitted.
(12) Institutional Buyer—means
(A) an accredited investor as defined in Regulation D promulgated under the Securities Act of
1933, as amended (17 CFR Sec. 230.501(a)), but excluding any natural person or any
director or executive officer of the Department (17 CFR 88 230.501(a)(4) through (6)) or
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(B) a qudified institutional buyer as defined by Rule 144A promulgated under the Securities
Act of 193335, as amended (17 CFR Sec. 230.144A).

(13) Low Income--means the income received by an individual or family whose income does not
exceed eighty percent (80%) of the area median income or applicable federal poverty line, as
determined by the Act.

(14) Land Use Restriction Agreement (L URA)--means an agreement between the Department and
the Heousing—DevelopmentDevelopment Owner which is binding upon the Heusing
DevelopmentDevelopment Owner's successors in interest that encumbers the Heusing
DBevelopmentDevelopment with respect to the requirements of law, including this title, the Act
and Section 42 of the Code.

(15) Owner--means an Applicant that is approved by the Department as qualified to own, construct,
acquire, rehabilitate, operate, manage, or maintain a Heusing—DBevelopmentDevel opment
subject to the regulatory powers of the Department and other terms and conditions required by
the Department and the Act.

(16) Personswith Special Needs--means persons who
(A) are considered to be disabled under a state or federa law,

(B) are elderly, meaning 60 years of age or older or of an age specified by an applicable federal
program,

(C) are designated by the Board as experiencing a unique need for decent, safe housing that is
not being met adequately by private enterprise, or

(D) are legally responsible for caring for an individual described by subparagraph (A), (B) or
(C) of this paragraph above and meet the income guidelines established by the Board.

(17) Private Activity Bonds--means any Bonds described by §141(a) of the Code.

(18) Private Activity Bond Program Scoring Criteria--means the scoring criteria established by
the Department for the Department S Multrfamrly Housr ng Revenue Bond Program
§3335.6(bd) of thistitle.

(19) Private Activity Bond Program Threshold Requrrements— meansthethreshold requrrements
established by the Department for the Department’s Multrfamrly Housr ng Revenue Bond
Program, 83335.6(bc) of this title. » re—al vaHal
Department’swebsite

(20) Program--means the Department's Multifamily Housing Revenue Bond Program.

(21) Proper Site Control — Regarding the legal control of the land to be used for the Development,
means the earnest money contract is in the name of the Applicant (principal or member of the
General Partner); fully executed by all parties and escrowed by the title company.

£29(22) Property--means the real estate and all improvements thereon, whether currently existing
or proposed to be built thereon in connection with the Heusing-BevelepmentDevel opment, and
including all items of personal property affixed or related thereto.

£22(23) Qualified 501(c)(3) Bonds--means any Bonds described by §145(a) of the Code.

£23)(24) Tenant Income Certification--means a certification as to income and other matters
executed by the household members of each tenant in the Housing-DevelopmentDevel opment,
in such form as reasonably may be required by the Department in satisfaction of the criteria
prescribed by the Secretary of Housing and Urban Development under 88(f)(3) of the Housing
Act of 1937 (“the Housing Act”) (42 U.S.C. 1437f) for purposes of determining whether a
family is alower income family within the meaning of the 88(f)(1) of the Housing Act.

£24)(25) Tenant Services--means social services, including child care, transportation, and basic
adult education, that are provided to individuals residing in low income housing under Title IV-
A, Social Security Act (42 U.S.C. 8601 et seq.), and other similar services.

£25)(26) Tenant Services Program Plan--means the plan, subject to approval by the Department,
which describes the Tenant Services to be provided by the Development Owner in a Heudsing

DevelopmentDevel opment.
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£26)(27) Trustee--means a national banking association organized and existing under the laws of the

UnitUnited States, as trustee (together with its successors and assigns and any successor
trustee).

£2A(28) UnitUnit--means any residential rental writUnit in a Heusing-DevelopmentDevel opment

consisting of an accommodation, including a single room used as an accommodation on a non-
transient basis, that contains complete physical facilities and fixtures for living, sleeping,
eating, cooking and sanitation.

£28)(29) Very Low Income--means the income received by an individual or family whose income

does not exceed sixty percent (60%) of the area median income or applicable federal poverty
line as determined under the Act.

83335.4. Policy Objectives & Eligible Heusing-BevelopmentDevel opments
The Department will issue Bonds to finance the preservation or construction of decent, safe and

affordable housing throughout the State of Texas. Eligible Heusing-BevelopmentDevel opments may
include those which are constructed, acquired, or rehabilitated and which provide housing for individuals

and families of Low Income, Very Low Income, or Extremely Low Income, and Families of Moderate

Income.

§3335.5. Bond Rating and Investment L etter

(@

(b)

Bond Ratings. All publicly offered Bonds issued by the Department to finance Heusing
DBevelopmentDevel opments shall have and be required to maintain a debt rating the equivalent of
at least an "A" rating assigned to long-term obligations by Standard & Poor's Ratings Services, a
division of The McGraw-Hill Companies, Inc. or Moody's Investors Service, Inc. If such rating
is based upon credit enhancement provided by an institution other than the Applicant or
Development Owner, the form and substance of such credit enhancement shall be subject to
approval by the Board, which approval shall be evidenced by adoption by the Board of a
resolution authorizing the issuance of the credit-enhanced Bonds. Remedies relating to failure to
maintain appropriate credit ratings shall be provided in the financing documents relating to the
Heusing-DevelopmentDevel opment.

Investment Letters. Bonds rated less than "A," or Bonds which are unrated must be placed with
one or more Ingtitutional Buyers and must be accompanied by an investment letter acceptable to
the Department. Subsequent purchasers of such Bonds shall also be qualified as Institutional
Buyers and shall sign and deliver to the Department an investment letter in a form acceptable to
the Department. Bonds rated less than "A," and Bonds which are unrated shall be issued in
physical form, in minimum denominations of one hundred thousand dollars ($100,000), and shall
carry alegend requiring any purchasers of the Bonds to sign and deliver to the Department an
investment letter in aform acceptable to the Department.

83335.6. Application Procedures, Evaluation and Approval

(@

(b)

Application Costs, Costs of Issuance, Responsibility and Disclaimer. The Applicant shall pay all
costs associated with the preparation and submission of the Application — including costs
associated with the publication and posting of required public notices —and all costs and expenses
associated with the issuance of the Bonds, regardiess of whether the Application is ultimately
approved or whether Bonds are ultimately issued. At any stage during the Application process,
the Applicant is solely responsible for determining whether to proceed with the Application, and
the Department disclaims any and all responsibility and liability in this regard.

Pre-application. An Applicant who reguests financing from the Department for a Heudsing
DevelopmentDevelopment shall submit a pre-application in a format prescribed by the
Department.  Within fourteen (14) days of the Department’s receipt of the pre-application, the
Department will be responsible for federal, state, and local community notifications of the

proposed Heusing—DBevelopmentDevelopment. Upon review of the pre-application, if the
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Housing-DBevelopmentDevelopment is determined to be ineligible for Bond financing by the
Department, the Department will send a letter to the Applicant explaining the reason for the

indigibility. If the Housing-DevelopmentDevelopment is determined to be digible for Bond
financing by the Department, the Department will score and rank the pre-application based on the
Private Activity Bond Program Scoring Criteria as set-edtdescribed in figure-subsection (d) of
this sdubsection. The Department will score and rank the pre-application with higher scores
ranking higher within each priority defined by 81372.0321, Texas Government Code. All
Priority 1 Applications will be ranked above al Priority 2 Applications which will be ranked
above all Priority 3 Applications, regardless of score. This ranking will be used throughout the
calendar year. In the event two or more Applications receive the same score, the Department will
use, as a tie-breaking mechanism, the number of points awarded for Quality and Amenities for
the Housing-DevelopmentDevelopment. If atie still exists, the Department will considergrant
preference to the pre-application with the lower-the number of net rentable square feet per bond
amount requested. Pre-Applications must meet the threshold requirements as stated in Fthe
Private Activity Bond Program Threshold Requirements as set out in figure-2subsection (c) of
this subsection. The Private Activity Bond Program Threshold Requirements will be posted on
the Department’'s website. After scoring, the Heusing—DevelopmentDevelopment and the
proposed financing structure will be presented to the Department's Board for consideration of a
resolution declaring the Department's intent to issue Bonds (the "inducement resolution”) with
respect to the Heusing—DBevelopmentDevelopment. After Board approval of the inducement
resolution, the scored and ranked Applications will be submitted to the Texas Bond Review
Board for its lottery processing. The Texas Bond Review Board will draw the number of lottery
numbers that equates to the number of eligible Applications submitted by the Department. The
lottery numbers drawn will not equate to a specific Housing-DevelopmentDevelopment. The
Texas Bond Review Board will thereafter assign the lowest lottery number drawn to the highest
scored and ranked Application as previously sdbmitteddetermined by the Department. The
criteria by which a Heusing-BevelopmentDevel opment may be deemed to be eligible or ineligible
are explained below in subsection (eg) of this section, entitled Evaluation Criteria. The Private
Activity Bond Program Scoring Criteria form-will be posted on the Department’s website. The
pre-application shall consist of the following information:

() Completed Uniform Application formsin the format required by the Department;
(2) TexasBond Review Board's Residential Rental Attachment;

(3) Relevant Development I nformation-{ferm-en-website);

(4) Public Naotification Informati on-{ferm-en-website};
(5) Certification and agreement to comply with the Department's rules;

(6) Adgreement of responsibility of all cost incurred;

(7) An organizational chart showing the structure of the Applicant and the ownership structure
of any principals of the Applicant;

(8) Evidence that the Applicant and principals are registered with the Texas Secretary of State,
or if the Applicant has not yet been formed, evidence that the name of the Applicant is
reserved with the Secretary of State;

(9) Organizational documents such as partnership agreements and articles of incorporation, as
applicable, for the Applicant and its principals;

(10) Documentation of non-profit status if applicable; Evidence of good standing from the
Comptroller of Public Accounts of the State of Texas for the Applicant and its principals;
Corporate resumes and individual resumes of the Applicant and any principals;
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(11)

(12)

(13)
(14)

(15
(16)

(17)
(18)
(19)
(20)
(21)
(22)

A copy of an executed earnest money contract between the Applicant and the seller of the
Property. This earnest money contract must be in effect at the time of submission of the
application and expire no earlier than December 1 of the year preceding the applicable
program year. The earnest money contract must stipulate and provide for the Applicant's
option to extend the contract expiration date through March 1 of the program year, subject
only to the seller's receipt of additional earnest money or extension fees, so that the
Applicant will have site control at the time a reservation is granted. If the Applicant owns
the Property, a copy of the recorded warranty deed is required;

Evidence of zoning appropriate for the proposed use—er application for the appropriate
zoning or statement that no zoning is required;

A local map showing the location of the proposed Property site;

A boundary survey or subdivision plat which clearly identifies the location and boundaries
of the subject Property;

Name, address and telephone number of the Seller of the Property;

Construction draw and lease-up proforma for Heusing—DBevelepmentDevel opments
involving new construction;

Past two years operating statements for existing Housing-DevelopmentDevel opments;
Current market information which includes rental comparisons;

Documentation of local Section 8 utility allowances;

Verification/Evidence of delivery of federal, state, and local community notifications;
Self-Scoring Criteria; and

Such other items deemed necessary by the Department per individual application.

(c) Pre-Application Threshold Requirements.

(D

)

As the Department reviews the Application, the Department will use the following
assumptions, even if not reflected in the Application. Prequalification Assumptions:
(A) Development Feasibility:
(i) Debt Coverage at-d-Ratio must be greater than or equal to 1.10;
(i)  Annual Expenses atmust be at least $3,800 per uritUnit or $3.75 per sguare
foot;
(iii) Deferred Developer Fees at-U-are limited to 80% of Developer’s Fees;
(iv) Contractor Fee at-U-are limited to 6% of direct costs plus site work cost;
(v) Overhead at-U-are limited to 2% of direct costs plus site work cost;
(vi) General Requirements at-U-are limited to 6% of direct costs plus site work cost;
(vii) Developer Fees at-U-cannot exceed 15% of the project’s Total Eligible Basis;
(B) Construction Costs Per UnitUnit Assumption. The Aacceptable range is $47 to $61
per grtUnit (Acquisition / Rehab devel opments are exempt from this requirement);
(C) Interest Rate Assumption. 6.00% for 30 year financing and 6.75% for 40 year
financing;
(D) Size of YnitUnits (Acquisition / Rehab developments are exempt from this
regquirement);
(i)  One bedroom Unit must be greater than or equal to 650 square feet for family
and 550 square feet for senior Units.
(i)  Two bedroom Unit must be greater that or equal to 900 sguare feet for family
and 750 square feet for senior Units.
(iii) Three bedroom Unit must be greater than or equa to 1,000 square feet for
family.
Appropriate Zoning. Evidence of appropriate zoning for the proposed use or evidence of
application made and pending decision;
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3
(4)

(5)
(6)
(7)
(8)
(9)
(10)
(11)
(12)
(13)

(14)
(15

(16)
(17)

(18)

Executed Site Control. Properly executed and escrow receipted site control through

12/1/63-04with option to extend through 3/1/0405;

Previous Participation and Authorization to Release Credit Information (located in the

uniform application);

Current Market Information (must support affordable rents);

Completed TDHCA Uniform Application and application exhibits;

Completed Multifamily Rental Worksheets;

Public Notification Information (see application package);

Relevant Developerment |nformation (see application package);

Completed 2004 Bond Review Board Residential Rental Attachment;

Signed letter of Responsibility for All Costs Incurred;

Signed MRB Program Certification Letter;

Evidence of Paid Application Fees ($1,000 to TDHCA, $1,500 to Vinson and Elkins and

$5,000 to Bond Review Board);

Boundary Survey or Plat;

Local Area map showing the location of the Property and Community Services / Amenities

within athree (3) mileradius;

Utility Allowance from the Appropriate Local Housing Authority;

Organization Chart with evidence of Entity Registration or Reservation with the Secretary

of State; and

Required Notification. Evidence of notifications shall include a copy of the exact letter and

other materials that were sent to the individual or entity and proof of delivery in the form of

a signed certified mail receipt, signed overnight mail receipt or confirmation letter from

each official. Each notice must include the information required for “Community

Notification” within the Application Package. Notification must be sent to all the

following individuals and entities: (If the QAP and Rules in effect for the program year for

which the Bond and Housing Tax Credit applications are submitted reflect a notification
process that is different from the process listed below, then the QAP and Rules will
override the notification process listed below):

(A) State Senator and Representative that represents the community containing the
development;

(B) Presiding Officer of the governing body of any municipality containing the
development and all elected members of that body (Mayor, City Council members);

(C) Presiding Officer of the governing body of the county containing the development
and all elected members of that body (County Judge and/or Commissioners);

(D) School District Superintendent of the school district containing the development;

(E) Presiding Officer of the School Board of Trustees of the school district containing the
development;

(F) City and County Clerks (Evidence must be provided that a letter, meeting the
requirements of the “Clerk Notification” letter in the application materials, was sent
to the city clerk and county clerk_no later than August 9, 2004. A copy of the return
letter from the city and county clerks must be provided); and

(G) Neighborhood Organizations on record with the state or county whose boundaries
contain the development (All entities identified in the letters from the city and county
clerks must be provided with written notification and evidence of that notification
must be provided. If the Applicant can provide evidence that the proposed
Development is not located within the boundaries of an entity on a list from the
clerk(s), then such evidence in lieu of notification may be acceptable. If no letter is
received from the city or county clerk by seven (7) days prior to the date of
Application submission, the Applicant must submit a statement attesting to the fact
that no return letter was received. |If the Applicant has knowledge of neighborhood
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organizations on record with the state or county within whose boundaries the
development is located, written notification must be provided to them. If the
Applicant has no knowledge of such neighborhood organizations within whose
boundaries the Development is located, they must submit a statement to that effect
with the Application).

(d) Pre-Application Scoring Criteria.

(1) Construction Cost Per Unit includes: site work, contractor profit, overhead, general
requirements and contingency. Calculation will be hard costs per square foot of net
rentable area. U-Must be greater than or equal to $60 per square foot (1point) (Acquisition
/ Rehab will automatically receive (1 point)).

(2) Size of Units. Average size of all wnritUnits combined in the development &—must be
greater than or equal to 950 square foot for family and must be greater than or equal to &
750 square foot for elderly (5 points). (Acquisition / Rehab developments will
automatically receive 5 points).

(3) Period of Guaranteed Affordability for L ow Income Tenants.

Add 10 years of affordability after the extended use period for a total affordability period of
40 years (1 point).

£3}(4) Quality and Amenities (maximum 34 points) Acquisition / Rehab will receive double

points not to exceed 34 points).

(A) Washer / Dryer Connections (1 point);

(B) Microwave Ovens (in each unitUnit) (1 point);

(C) Storage Room (outside the uritUnit) (1 point);

(D) Covered Parking (at least one per unitUnit) (3 points);

(E) Garages(equal to at least 35% of unitUnits) (5 points);

(F) Ceiling Fans (living rooms and bedrooms) (1 point);

(G) Ceramic Tile Flooring (entry way and all bathroom) (2 points);

(H) 75% or Greater Masonry (includes rock, stone, brick, stucco and cementious board
product; excludes EFIS) (5 points);

()  Payground and Equipment or Covered Community Porch (3 points);

(J BBQ Girills and Tables (one each per 50 writUnits) or Walking Trail (minimum
length of ¥2mile) (3 points);

(K)  Full Perimeter Fencing and Gated (3 points);

(L) Computerswith internet access/ Business Facilities (8 hour availability) (2 points);

(M) Game Room or TV Lounge (2 points);

(N) Workout Facilities or Library (with comparable sguare footage as workout facilities)
(2 points).

4)(5) Tenant Services {per-uniti-aboveline-ontheexpenses)

(A) $10.00 per unitUnit per month (10 points);

(B) $7.00 per writUnit per month (5 points);

(C) $4.00 per unitUnit per month (3 points).

£5)(6) Zoning appropriate for the proposed use or state-ef-not zoning required (appropriate zoning
for the intended use must be in place at the time of application submission date, September
2-2003August 30,2004, in order to receive points) (5 points).

£6)(7) Proper Site Control (fuHhy-executed-and-escrow-receiptedas defined in 835.3(21) of thistitle
control through 12/01/6304 with option to extend through 03/01/6405 and all information
correct at the time of application submission date, September2-2003August 30, 2004, in
order to receive points) (5 points).
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£A(8) Development Support / Opposition (Maximum net points of +12 to -12. Each letter will
receive a maximum of +1.5to -1.5. All letters received by Oetober242003by 5:00 PM,
October 22, 2004 will be used in scoring).

(A) Texas State Senator and Texas State Representative (maximum +3 to -3 points);

(B) Presiding officer of the governing body of any municipality containing the
Development and the elected district member of the governing body of the
municipality containing the Development (maximum +3 to -3 points);

(C) Presiding officer of the governing body of the county containing the Development
and the elected district member of the governing body of the county containing the
Development (if the site is not in a municipality, these points will be doubled)
(maximum +3 to -3 points);

(D) Loca School District Superintendent and Presiding Officer of the Board of Trustees
for the School district containing the Development (maximum +3 to -3 points).

£8}(9) Penalties for Missed Deadlines in the Previous Year's Bond and / or Tax Credit program
year. (This includes approved and used extensions) (-1 point with maximum 3 point
deduction).

{94(10) Loca Political Subdivision Development Funding Commitment that enables additional
Units for the Very Low Income (CDBG, HOME or other funds through local political
subdivisions) (must be &-greater than or equal to 2% of the bond amount requested_and
must provide at least 5% of the total Development Units at or below 30% AMFI or an
additional 5% of the total Development Units if the Applicant has chosen category Priority
1B on the residential rental attachment) (2 points).

£10)(11) Proximity to Community Services / Amenities (Community services/ amenities
within three (3) miles of the site. A Mmap must be included with the Application showing
a three (3) mile radius notating where the services / amenities are located) (maximum 12
points)

(A) Grocery Store (1 point);

(B) Pharmacy (1 point);

(C) Convenience store (1 point);

(D) Retail Facilities (Target, Wa-Mart, Home Depat, etc...) (1 point);

(E) Bank/ Financial Institution (1 point);

(F) Restaurant (1 point);

(G) Public Recreation Facilities (park, civic center, YMCA) (1 point);

(H) Fire/ Police Station (1 point);

() Medica Facilities (hospitals, minor emergency, etc...) (1 point);

(J  Public Library (1 point);

(K) Public Transportation (1/2 mile from site) (1 point);

(L) Public School (only one school required for point (1 point).

aH(12) Proximity to Negative Features (within 300 feet of any part of the Development
site boundaries. A Mmap must be included with the application showing where the feature
is located. Developer must provide a letter stating there are none of the negative features
listed below within the stated areaif that is correct. (maximum -20 points)

(A) Junkyards (5points);

(B) Active Railways (excluding light rail) (5 points);

(C) Interstate Highways/ Service Roads (5 points);

(D) Solid Waste / Sanitary Landfills (5 points);

(E) High Voltage Transmission Towers (5 points).

(e) Financing Commitments. After approval by the Board of the inducement resolution, and before
submission of afinal application, the Applicant will be solely responsible for making appropriate
arrangements with financial institutions which are to be involved with the issuance of the Bonds
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or the financing of the Development, and to begin the process of obtaining firm commitments for
financing from each of the financia institutions involved.

£e)(f) Fina Application. An Applicant who elects to proceed with submitting a final
Application to the Department must provide a final Application and such supporting material as
is required by the Department at |east sixty (60) days prior to the scheduled meeting of the Board
at which the Heusing-BevelopmentDevelopment and the Bond issuance are to be considered,
unless the Department directs the Applicant otherwise in writing. The final application must
adhere to the Department’s QAP and Rules in effect for the program year for which the Bond
and Housing Tax Credit applications are submitted. The Department may determine that
supporting materials listed in paragraphs (1) through (42) of this subsection shall be provided
subsequent to the final Application deadline in accordance with a schedule approved by the

Department. Failure to provide any supporting materials in accordance with the approved

schedule may be grounds for terminating the Application and returning the reservation to the

Texas Bond Review Board. The final application and supporting material shall consist of the

following information:

(1) A Public Notification Sign shall be installed on the Heusing-BevelopmentDevelopment site
no later than fourteen (14) days after the submission of Volume | and |1 of the Tax Credit
Application to the Department (pictures and invoice receipts must be submitted as evidence
of mstallatlon within fourteen (14) days of the submission).  mHAHALUM—SigRage

graphThe sign must be at least
four (4 feet bv etqht (8) feet in size and be Iocated W|th|n twenty (20) feet of, and facing,
the main road adjacent to the site. The sign shall be continuously maintained on the site
until the day the TDHCA Board takes final action on the Application for the development.
The information and lettering on the sign must meet the requirements identified in the
Application. As an aternative to installing a Public Notification Sign and at the same
required time, the Applicant may instead, at the Applicant’'s Option, mail written
notification to all addresses located within the footage distance required by the local
municipality zoning ordinance or 1,000 feet, if there is no local zoning ordinance or if the
zoning ordinance does not require notification, of any part of the proposed Development
site. Thiswritten notification must include the information otherwise required for the sign;
as-set-out-in-figure-3-of thisparagraph. If the Applicant chooses to provide this mailed
notice in lieu of signage, the fina Application must include a map of the proposed
Development site and mark the 1,000 foot or local ordinance area showing street names and
addresses; a list of all addresses the notice was mailed to; an exact copy of the notice that
was mailed; and a certification that the notice was mailed through the U.S. Postal Service
and stating the date of mailing._In addition (within the 14 days), the Applicant must notify
any public official that has changed since the submission of the pre-application and any
neighborhood organizations that are known and were not notified at the time of the pre-
application submission.

(2) Completed Uniform Application formsin the format required by the Department;

(3) Certification of no changes from the pre-application to the final application. If there are
changes to the Application that have an adverse affect on the score and ranking order and
that would have resulted in the application being placed below another application in the
ranking, the Department will terminate the Application and return the reservation to the
Texas Bond Review Board (with the exception of changes to deferred developer’s fees and
support or opposition points);

(4) Certification and agreement to comply with the Department's rules;

Draft April 22, 2004 Page 10



(5)
(6)
(7)

(8)

(9)

(10)
(11)
(12)
(13)
(14)

(15)
(16)
(17)
(18)
(19)

(20)
(21)
(22)
(23)
(24)
(25)
(26)

(27)
(28)

(29)
(30)

(31)

A narrative description of the Housing-DevelopmentDevel opment;
A narrative description of the proposed financing;

Firm letters of commitment from any lenders, credit providers, and equity providers

involved in the transaction;

Documentation of local Section 8 utility allowances;

Site plan;

YnitUnit and building floor plans and elevations;

Complete construction plans and specifications;

General contractor's contract;

Completion schedule;

Copy of arecorded warranty deed if the Applicant already owns the Property, or a copy of

an executed earnest money contract between the Applrcant and the seller of the Property if

the Property is to be purchased ! , r

A local map showing the location of the Property

Photographs of the Site;

Survey with legal description;

Flood plain map;

Evidence of zoning appropriate for the proposed use from the appropriate local

municipality that satisfies one of these subparagraphs (A) through (C)of this paragraph:

(A) no later than fourteen (14) days before the Board meets to consider the transaction,
the Applicant must submit to the Department written evidence that the local entity
responsible for initial approval of zoning has approved the appropriate zoning and
that they will recommend approval of the appropriate zoning to the entity responsible
for final approval of zoning decisions;

(B) provide aletter from the chief executive officer of the political subdivision or another
local official with appropriate jurisdiction stating that the Development is located
within the boundaries of a political subdivision which does not have a zoning
ordinance;

(C) aletter from the chief executive officer of the political subdivision or another local
official with appropriate jurisdiction stating the Development is permitted under the
provision of the zoning ordinance that apply to the location of the Development or
that there is not a zoning requirement.

Evidence of the availability of utilities;

Copies of any deed restrictions which may encumber the Property;

A Phase | Environmental Site Assessment performed in accordance with the Department's

Environmental Site Assessment Rules and Guidelines (81.35 of thistitle);

Title search or title commitment;

Current tax assessor's valuation or tax bill;

For existing Heusinrg-DevelepmentDevel opments, current insurance bills;

For existing Housing-DevelopmentDevel opments, past two (2) fiscal year end devel opment

operating statements,

For existing Housig-DevelopmentDevelopments, current rent rolls;

For existing Heusing—DevelopmentDevelopments, substantiation that income-based
tenancy reguirements will be met prior to closing;

A market study performed in accordance with the Department's Market Analysis Rules and
Guidelines (81.33 of thistitle);

Appraisal of the existing or proposed Heusing-DBevelopmentDevelopment performed in
accordance with the Department's Underwriting Rules and Guidelines (81.32 of thistitle;
Statement that the Development Owner will accept tenants with Section 8 or other
government housing assistance;
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(32)
(33)
(34)

(35)
(36)

(37)
(38)

(39)
(40)

(41)
(42)

An organizational chart showing the structure of the Applicant and the ownership structure
of any principals of the Applicant;

Evidence that the Applicant and principals are registered with the Texas Secretary of State,
as applicable;

Organizational documents such as partnership agreements and articles of incorporation, as
applicable, for the Applicant and its principals;

Documentation of non-profit status if applicable;

Evidence of good standing from the Comptroller of Public Accounts of the State of Texas
for the Applicant and its principals;

Corporate resumes and individual resumes of the Applicant and any principals;

Latest two (2) annual financial statements and current interim financial statement for the
Applicant and its principals,

Latest income tax filings for the Applicant and its principals;

Resolutions or other documentation indicating that the transaction has been approved by
the general partner;

Resumes of the general contractor's and the property manager's experience; and

Such other items deemed necessary by the Department per individual application.

)(q) Evaluation  Criteria The Depatment will evaluate the Housing
DevelopmentDevelopment for eligibility at the time of pre-application, and at the time of final
Application. If there are changes to the Application that have an adverse affect on the score and
ranking order and that would have resulted in the Application being placed below another
Application in the ranking, the Department will terminate the Application and return the
reservation to the Texas Bond Review Board_(with the exception of changes to deferred
developer’s fees and support or opposition point). The Heusing-BevelopmentDevelopment and

the Applicant must satisfy the conditions set out in paragraphs (1) through (6) of this subsection
in order for a Heusing-DevelopmentDevelopment to be considered eligible:

(D
)

3
(4)

()

The proposed Heusing-BevelopmentDevelopment must further the public purposes of the
Department as identified in the Act.

The proposed Heusing-DevelopmentDevel opment and the Applicant and its principals must
satisfy the Department's Underwriting Rules and Guidelines (81.32 of this title). The pre-
application must include sufficient information for the Department to establish that the
Underwriting Guidelines can be satisfied. The final Application will be thoroughly
underwritten according to the Underwriting Rules and Guidelines (81.32 of thistitle).

The Heusing-DBevelopmentDevelopment must not be located on a site determined to be

unacceptable for the intended use by the Department.

Any Heusing—DevelopmentDevelopment in which the Applicant or principals of the

Applicant have an ownership interest must be found not to be in Material Non-Compliance

under the compliance £Rules in effect at the time of pre-Aapplication submission._ Any

corrective action documentation affecting the Material Non-compliance status score must
be submitted to the Department no later than thirty (30) days prior to final application
submission.

Neither the Applicant nor any principals of the Applicant is, at the time of Application:

() barred, suspended, or terminated from procurement in a state or federal program or
listed in the List of Parties Excluded from Federa Procurement or Non-Procurement
Programs;_or

(b) erhas been convicted of a state or federal crime involving fraud, bribery, theft,
misrepresentation, misappropriation of funds, or other similar criminal offenses within
fifteen (15) years;_ or
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(c) eris subject to enforcement action under state or federal securities law, action by the
NASD, subject to a federal tax lien, or the subject of an enforcement proceeding with
any governmental entity; or

(d) neither applicant nor any principals of the applicant have a development under their
ownership or control with a Material Non-compliance score of 30 or more; or

{d)(e) otherwise disgqualified or debarred from participation in any of the Department's
programs.

(6) Neither the Applicant nor any of its principals may have provided any fraudulent
information, knowingly false documentation or other intentional or negligent
misrepresentation in the Application or other information submitted to the Department.

H(h) Bond Documents. After receipt of the final Application, bond counsel for the Department
shall draft Bond documents which conform to the state and federal laws and regulations which
apply to the transaction.

(i) Public Hearings;, Board Decisions. For every Bond issuance, the Department will hold a
public hearing in accordance with §2306.0661, Texas Government Code and §147(f) of the
Code, in order to receive comments from the public pertaining to the Heusihg
DevelopmentDevelopment and the issuance of the Bonds. Publication of all notices required for
the public hearing shall be at the sole expense of the Applicant. The Board’'s decisions on
approvals of proposed Heusing-BevelopmentDevelopments will consider all relevant matters.
Any topics or matters, alone or in combination, may or may not determine the Board' s decision.
The Department’s Board will consider the following topics in relation to the approval of a
proposed Heusing-DevelopmentDevel opment:

D The Development Owner market study;

2 The location, including supporting broad geographic dispersion;

(©)) The compliance history of the Development Owner;

4 The financial feasihility;

5) The Hoeusing-DevelopmentDevelopment’s proposed size and configuration;_in relation to
the housing needs of the community in which the Development is located and the needs
of the area, region and state;

£A(6) The Heusing—DeveLepmentDevel opment’s proximity to other low income Heusing
BevelopmentDevel opments including avoiding over concentration;
£8)}(7) The availability of adequate public facilities and services,

£9)(8) The anticipated impact on local school districts, giving due consideration to the authorized
land use;
(9)  Zoning and other land use considerations;

(10) Fair Housing law, including affirmatively furthering fair housing;

(11) Any matter considered by the Board to be relevant to the approval decision and in
furtherance of the Department’'s purposes and the policies of Chapter 2306, Texas
Government Code.

X)) Approval of the Bonds.
(1) Subject to the timely receipt and approval of commitments for financing, an acceptable

evaluation for eligibility, the satisfactory negotiation of Bond documents, and the
completion of a public hearing, the Board, upon presentation by the Department's staff, will
consider the approval of the Bond issuance, final Bond documents and, in the instance of
privately placed Bonds, the pricing of the Bonds. The process for appeals and grounds for
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appeals may be found under §81.7 and 1.8 of thistitle. The Department’s conduit housing
transactions will be processed in accordance with the Texas Bond Review Board rules Title
34, Part 9, Chapter 181, Subchapter A. The Bond issuance must receive an approving
opinion from the Department’ s bond counsel with respect to the legality and validity of the
Bonds and the security therefore, and in the case of tax-exempt Bonds, with respect to the
excludability from gross income for federal income tax purposes of interest on the Bonds.
(2) Alternative Dispute Resolution Policy. In accordance with Section 2306.082, Texas
Government Code, it is the Department's policy to encourage the use of appropriate
dternative dispute resolution procedures ("ADR") under the Governmental Dispute
Resolution Act, Chapter 2009, Texas Government Code, to assist in resolving disputes
under the Department's jurisdiction. As described in Chapter 154, Civil Practices and
Remedies Code, ADR procedures include mediation. Except as prohibited by the
Department's ex parte _communications policy, the Department encourages informal
communications between Department staff and applicants, and other interested persons, to
exchange information and informally resolve disputes. The Department also has
administrative appeals processes to fairly and expeditiously resolve disputes. If at anytime
an applicant or other person would like to engage the Department in an ADR procedure, the
person may send a proposal to the Department's Dispute Resolution Coordinator (fax: (512)
475-3978). For additional information on the Department’'s ADR Policy, see the
Department’s General Administrative Rule on ADR at 10 Texas Administrative Code
81.17 o ! WA i i+

(k) Local Permits. Prior to the closing of the Bonds, all necessary approvals, including
building permits, from local municipalities, counties, or other jurisdictions with authority over
the Heusing-DevelopmentDevel opment must have been obtained or evidence that the permits are
obtainable subject only to payment of certain fees must be provided to the Department.

(1) Closing. Once al approvals have been obtained and Bond documents have been
finalized to the respective parties satisfaction, the Bond transaction will close. Upon satisfaction
of all conditions precedent to closing, the Department will issue Bonds in exchange for payment
therefor. The Department will then loan the proceeds of the Bonds to the Applicant and
disbursements of the proceeds may begin.

8 3335.7. Regulatory and Land Use Restrictions.

(@ Filing and Term of LURA. A Regulatory and Land Use Restriction Agreement or other similar
instrument (the "LURA"), will be filed in the property records of the county in which the Heusing
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DevelopmentDevelopment is located for each Housing-BevelopmentDevelopment financed from

the proceeds of Bonds issued by the Department. For Heusing-DBevelopmentDevel opments
involving new construction, the term of the LURA will be the longer of 30 years, the period of

guaranteed affordability or the period for which Bonds are outstanding. For the financing of an
existing Heousing-DevelopmentDevelopment, the term of the LURA will be the longer of the
longest period which is economically feasible in accordance with the Act, or the period for which
Bonds are outstanding.

(b) Heusing-DevelopmentDevelopment Occupancy. The LURA will specify occupancy restrictions
for each Heusing-DevelopmentDevel opment based on the income of its tenants, and will restrict
the rents that may be charged for Units occupied by tenants who satisfy the specified income
requirements. Pursuant to §2306.269, Texas Government Code, the LURA will prohibit a
Development Owner from excluding an individual or family from admission to the Heusing
DevelopmentDevelopment because the individual or family participates in the housing choice
voucher program under Section 8, United States Housing Act of 1937 (the "Housing Act"), and
from using a financial or minimum income standard for an individual or family participating in
the voucher program that requires the individual or family to have a monthly income of more than
two and one half (2.5) times the individual's or family's share of the total monthly rent payable to
the Development Owner of the Heousing—DBevelopmentDevelopment. Heusing
DevelopmentDevel opment occupancy requirements must be met on or prior to the date on which
Bonds are issued unless the Heusing-DevelopmentDevelopment is under construction. Adequate
substantiation that the occupancy requirements have been met, in the sole discretion of the
Department, must be provided prior to closing. Occupancy reguirements exclude unitUnits for
managers and maintenance personnel that are reasonably required by the Heusing

DevelopmentDevel opment.
(c) Set Asides.

(1) Heusng-DevelopmentDevelopments which are financed from the proceeds of Private
Activity Bonds or from the proceeds of Qualified 501(c)(3) Bonds must be restricted under
one of the following two set-asides:

(@ a least twenty percent (20%) of the Units within the Heusing
DevelopmentDevelopment that are available for occupancy shall be occupied or held
vacant and available for occupancy at al times by persons or families whose income
does not exceed fifty percent (50%) of the area median income, or

(b) at least forty percent (40%) of the Units within the Housing-DevelopmentDevel opment
that are available for occupancy shall be occupied or held vacant and available for
occupancy at al times by persons or families whose income does not exceed sixty
percent (60%) of the area median income.

(2) The Development Owner must designate at the time of Application which of the two set-

asides will apply to the Heusing-DevelopmentDevelopment and must also designate the
selected priority for the Heousing—DevelopmentDevelopment in accordance with
§1372.0321, Texas Government Code. UnitUnits intended to satisfy set-aside requirements

must be distributed evenly throughout the Heusing-DevelepmentDevelopment, and must
include a reasonably proportionate amount of each type of writUnit available in the

Heusing-bBevelopmentDevel opment.

(3 No tenant qualifying under either of the set-asides shall be denied continued occupancy of a
UnitUnit in the Housing-DevelopmentDevel opment because, after commencement of such
occupancy, such tenant’s income increases to exceed the qualifying limit; provided,
however, that, should a tenant's income, as of the most recent determination thereof,
exceed 140% of the then applicable income limit and such tenant constitutes a portion of
the set-aside requirement of this section, then such tenant shall only continue to qualify for
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so long as no Unit of comparable or smaller size is rented to a tenant that does not qualify
asalow-Income Tenant. (These are the federal set-aside requirements)

(d) Global Income Requirement. All of the Units that are available for occupancy in Heusing
DevelopmentDevelopments financed from the proceeds of Private Activity Bonds or from the
proceeds of Qualified 501(c)(3) Bonds shall be occupied or held vacant (in the case of new
construction) and available for occupancy at al times by persons or families whose income does
not exceed one hundred and forty percent (140%) of the area median income for a four-person
household.

(e) Quadified 501(c)(3) Bonds. Heusing-DevelopmentDevelopments which are financed from the
proceeds of Qualified 501(c)(3) Bonds are further subject to the restriction that at least seventy-

five percent (75%) of the YnitUnits within the Heousing—DevelopmentDevelopment that are
available for occupancy shall be occupied (or, in the case of new construction, held vacant and
available for occupancy until such time asinitial lease-up is complete) at all times by individuals
and families of Low Income.

(f) Taxable Bonds. The occupancy requirements for Heusing-BevelopmentDevel opments financed
from the issuance of taxable Bonds will be negotiated, considered and eensideredapproved by

the Department on a case by case basis.

(g) Specia Needs. At least five percent (5%) of the Units within each Heusing
DevelopmentDevelopment must be designed to be accessible to Persons with Special Needs and
hardware and cabinetry must be stored on site or provided to be installed on an as needed basisin
such Units. The Development will comply with accessibility requirements in the Fair Housing
Act Design manual. The Development Owner will use its best efforts (including giving
preference to Persons with Special Needs) to:

(1) make at least five percent (5%) of the Units within the Heusirg-DevelopmentDevel opment
available for occupancy by Persons with Special Needs,

(2) make reasonable accommodations for such persons; and

(3) dlow reasonable modifications at the tenant's sole expense pursuant to the Housing Act.
During the term of the LURA, the Development Owner shall maintain written policies
regarding the Development Owner's outreach and marketing program to Persons with
Special Needs.

(h) Fair Housing. All Heusing-BevelopmentDevelopments financed by the Department must comply
with the Fair Housing Act which prohibits discrimination in the sale, rental, and financing of

dwellings based on race, color, religion, sex, national origin, familial status, and disability. The
Fair Housing Act also mandates specific design and construction requirements for multifamily
housing built for first occupancy after March 13, 1991, in order to provide accessible housing for
individuals with disabilities.

(i) Tenant Services. The LURA will require that the Development Owner offer a variety of services
for residents of the Heusing-DevelopmentDevel opment through a Tenant Services Program Plan
which is subject to annual approva by the Department.

(1) The LURA will require the Development Owner:
(1) To obtain, complete and maintain on file Tenant Income Certifications from each Eligible
Tenant, including:
(A) a Tenant Income Certification dated immediately prior to the initial occupancy of each
new Eligible Tenant in the Housing-BevelepmentDevel opment; and
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(B) thereafter, annual Tenant Income Certifications which must be obtained on or before
the anniversary of such Eligible Tenant's occupancy of the Unit, and in no event less
than once in every 12-month period following each Eligible Tenant's occupancy of a

UnitUnit in the Housing-DevelopmentDevelopment. For administrative convenience,
the Development Owner may establish the first date that a Tenant Income Certification

for the Housing-DevelopmentDevel opment is received as the annual recertification date
for al tenants. The Development Owner will obtain such additional information as
may be required in the future by 8142(d) of the Code, as the same may be amended
from time to time, or in such other form and manner as may be required by applicable
rules, rulings, policies, procedures, Regulations or other official statements now or
hereafter promulgated, proposed or made by the Department of the Treasury or the
Internal Revenue Service with respect to obligations which are tax-exempt private
activity bonds described in §142(d) of the Code. The Development Owner shall make
a diligent and good-faith effort to determine that the income information provided by
an applicant in a Tenant Income Certification is accurate by taking steps required under
8142(d) of the Code pursuant to provisions of the Housing Act.
(C) The Development shall comply with Title 10, Part 1, Chapter 60, Subchapter A.

(2) As part of the verification, such steps may include the following, provided such action
meets the requirements of 8142(d) of the Code and the gross income of individuals shall be
determined in a manner consistent with the determinations of low income families under
section 8 of the United States Housing Act of 1937:

(A) obtaln pay stubs #er—themesueeenbenememhpenedwfflm ent to annualize income;

59( ) eeneluep&eensamepepedn—seapehobtau n thl rd partv wrltten verification of income;

{B)(C) obtain an income verification from the applicant’s current employer;

{EX(D) obtain an income verification from the Social Security Administration; or

{&(E) if the applicant is self-employed, unemployed, does not have income tax returns
or is otherwise not reasonably able to provide other forms of verification as required
above, obtain another form of independent verification as would, in the Development
Owner's reasonable commercial judgment, enable the Development Owner to
determine the accuracy of the applicant's income information. The Development
Owner shall retain all Tenant Income Certifications obtained in compliance with this
subsection (b) of this section until the date that is six years after the last Bond isretired.

(3) To obtain from each tenant in the Heusing-—DevelopmentDevelopment, at the time of
execution of the lease pertaining to the Unit occupied by such tenant, a written certification,
acknowledgment and acceptance in such form as provided by the Department to the

Development Owner from time to time that

(A) such lease is subordinate to the Mortgage and the LURA;

(B) all statements made in the Tenant Income Certification submitted by such tenant are
accurate;

(C) the family income and eligibility requirements of the LURA and the Loan Agreement
are substantial and material obligations of tenancy in the Hoeusing
DevelopmentDevel opment;

(D) such tenant will comply promptly with all requests for information with respect to such
reguirements from the Development Owner, the Trustee and the Department; and

(E) failure to provide accurate information in the Tenant Income Certification or refusal to
comply with arequest for information with respect thereto will congtitute a violation of
a substantial obligation of the tenancy of such tenant in the Heusing

BevelopmentDevel opment;
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(4)

()

(6)

(7)
(8)
9)

To maintain complete and accurate records pertaining to the Low-Income Units and to
permit, at all reasonable times during normal business hours and upon reasonable notice,
any duly authorized representative of the Department, the Trustee, the Department of the
Treasury or the Internal Revenue Service to enter wupon the Heusing

DevelopmentDevelopment Site to  examine and inspect the Heusing
DPevelopmentDevel opment and to inspect the books and records of the Development Owner

pertaining to the Heusing-DevelopmentDevel opment, including those records pertaining to
the occupancy of the Low-Income Units;

On or before each February 15 during the qualified development period, to submit to the
Department (to the attention of the Portfolio Management and Compliance Division) a draft
of the completed Internal Revenue Service Form 8703 or such other annual certification
required by the Code to be submitted to the Secretary of the Treasury as to whether the
Housing-DevelopmentDevel opment continues to meet the requirements of 8142(d) of the
Code and on or before each March 31 during the qualified development period, to submit
such completed form to the Secretary of the Treasury and the Department;

To prepare and submit the compliance monitoring report. To cause to be prepared and
submitted to the Department and the Trustee on the first day of the state restrictive period,
and thereafter by the tenth calendar day of each March, June, September, and December, or
other quarterly schedule as determined by the Department with written notice to the
Development Owner, a certified compliance monitoring report and Development Owner’s
certification in such form as provided by the Departments to the Development Owner from
timeto time; and

To provide regular maintenance to keep the Heusing-DevelopmentDevelopment sanitary,
decent and safe.

To establish a reserve account consistent with the requirements of 82306.186, Texas
Government Code.

To prepare and submit the Housing Sponsor Report to the Department no later than March

1% of each year.

§3335.8. Fees.

(a) Application and Issuance Fees. The Department shall set fees to be paid by the Applicant in
order to cover the costs of pre-application review, Application and Development review, the
Department's expenses in connection with providing financing for a Heusing
DevelopmentDevel opment, and as required by law. (81372.006(a), Texas Government Code)

(b) Administration and Portfolio Management and Compliance Fees. The Department shall set
ongoing fees to be paid by Development Owners to cover the Department's costs of administering
the Bonds and portfolio management and compliance with the program requirements applicable

to each Heusing-DevelopmentDevel opment.

§3335.9. Waiver of Rules

Provided al requirements of the Act, the Code, and any other applicable law are met, the Board may
waive any one or more of the rRules set forth in 883335.3 through 3335.8 of this title relating to the
Multifamily Housing Revenue Bond Program in order to further the purposes and the policies of Chapter
2306, Texas Government Code; to encourage the acquisition, construction, reconstruction, or
rehabilitation of a Heusing-DevelopmentDevelopment that would provide decent, safe, and sanitary
housing, including, but not limited to, providing such housing in economically depressed or blighted
areas, or providing housing designed and equipped for Persons with Special Needs; or for other good
cause, as determined by the Board.

§3335.10. No Discrimination
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The Department and its staff or agents, Applicants, Development Owners, and any participants in the
Program shall not discriminate under this Program against any person or family on the basis of race,
creed, national origin, age, religion, handicap, family status, or sex, or against persons or families on the
basis of their having minor children, except that nothing herein shall be deemed to preclude a
Development Owner from selecting tenants with Special Needs, or to preclude a Development Owner
from selecting tenants based on income in renting Units to comply with the set asides under the
provisions of this Chapter.
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BOND FINANCE DIVISION

BOARD ACTION REQUEST
May 13, 2004

Action Items

Adopt new final rule regarding Ethics and Disclosure Requirements for Outside Financial
Advisors and Service Providers.

Required Action

Adopt new final rule regarding Ethics and Disclosure Requirements for Outside Financial
Advisors and Service Providers.

Background

During the 78" Legislature, Regular Session, the Texas Legislature passed Chapter 2263, Ethics
And Disclosure Requirements For Outside Financial Advisors And Service Providers (the
“Act”). The Act, under Senate Bill 1059, requires certain actions by governing boards of state
entities involved in the management and investment of state funds and adds disclosure
requirements for outside financial advisors and service providers. The Act became effective
September 1, 2003. According to the Act, each state governmental entity required to adopt rules
under Chapter 2263, Government Code, as added by this Act, must have adopted its initial rules
in time for the rules to take effect not later than January 1, 2004.

The Board previously approved the amended Investment Policy to include requirements of the
Act on December 11, 2003. The Act does not apply to TDHCA'’s financial advisor. The rule
may apply to TDHCA'’s pool of GIC brokers.

This proposed rule was published in the Texas Register on March 26, 2004 for the public to
provide comments. No comments were received.

Recommendation

Adopt new final rule regarding Ethics and Disclosure Requirements for Outside Financial
Advisors and Service Providers.




TITLE 10. COMMUNITY DEVELOPMENT

PART I. TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
CHAPTER 1. ADMINISTRATION

SUBCHAPTER A. GENERAL POLICIES AND PROCEDURES RULE

10 TAC §l1.16 ETHICS AND DISCLOSURE REQUIREMENTS FOR OUTSIDE
FINANCIAL ADVISORS AND SERVICE PROVIDERS

The Texas Department of Housing and Community Affairs (the Department) adopts, without
changes, the proposed new §1.16, concerning ethics and disclosure requirements for outside
financial advisors and service providers, as published in the March 26, 2004 issue of the
Texas Register (29 TexReg 3015-3016).

This section is adopted in order to implement new legislation enacted in the 78" Legislative
Session.

No comments were received regarding the proposed new section.

The new section is adopted pursuant to the authority of the Texas Government Code, Chapter
2306.

This agency hereby certifies that the adoption has been reviewed by the legal counsel and
found to be a valid exercise of the agency’s legal authority.

§1.16

(a) Purpose. The purpose of this section is to establish standards of conduct applicable to
financial advisors or service providers in accordance with Chapter 2263, Texas Government
Code.

(b) Definitions. The following words and terms, when used in this section, shall have the
following meanings, unless the context clearly indicates otherwise.

(1) Department--The Texas Department of Housing and Community Affairs, (the
“Department”).

(2) Board--The Governing Board of the Department.

(3) Financial advisor or service provider--A person or business entity who acts as a financial
advisor, financial consultant, money or investment manager, or broker who:

(A) may reasonably be expected to receive, directly or indirectly, more than $10,000 in
compensation from the Department during a fiscal year; or

(B) renders important investment or funds management advice to the Department or a
member of the Board.

(c) Procedures.

(1) A financial advisor or service provider shall disclose in writing to the Executive Director
of the Department and to the state auditor:

(A) any relationship the financial advisor or service provider has with any party to a
transaction with the Department, other than a relationship necessary to the investment or
funds management services that the financial advisor or service provider performs for the
Department, if a reasonable person could expect the relationship to diminish the financial
advisor's or service provider's independence of judgment in the performance of the person's
responsibilities to the Department; and

(B) all direct or indirect pecuniary interests the financial advisor or service provider has in
any party to a transaction with the Department, if the transaction is connected with any
financial advice or service the financial advisor or service provider provides to the



Department or to a member of the Board in connection with the management or investment
of state funds.

(2) The financial advisor or service provider shall disclose a relationship described by
Subsection (c) of this section without regard to whether the relationship is a direct, indirect,
personal, private, commercial, or business relationship.

(3) A financial advisor or service provider shall file annually a statement with the Executive
Director of the Department and with the state auditor. The statement must disclose each
relationship and pecuniary interest described by Subsection (c) of this section, or if no
relationship or pecuniary interest described by that subsection existed during the disclosure
period, the statement must affirmatively state that fact.

(4) The annual statement must be filed not later than April 15 in the form of Figure 1. The
statement must cover the reporting period of the previous calendar year.

(5) The financial advisor or service provider shall promptly file a new or amended statement
with the Executive Director of the Department and with the state auditor whenever there is
new information to report under Subsection (c) of this section.

(6) A contract under which a financial advisor or service provider renders financial services
or advice to the Department or a member of the Board is voidable by the Department if the
financial advisor or service provider violates a standard of conduct adopted under this
section.



Figure 1
TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS

ANNUAL DISCLOSURE STATEMENT FOR FINANCIAL ADVISORS AND SERVICE PROVIDERS
DUE NO LATER THAN APRIL 15

INSTRUCTIONS:

1) THE REPORTING PERIOD COVERED BY THIS STATEMENT CONSISTS OF THE PRECEDING CALENDAR YEAR.

2) A NEW OR AMENDED STATEMENT MUST BE PROMPTLY FILED WITH THE PARTIES LISTED IN STEP 4 WHENEVER
THERE IS NEW INFORMATION TO REPORT UNDER TEXAS GOVERNMENT CODE, SECTION 2263.005(a).

3) THIS STATEMENT MUST BE SUBMITTED EVEN IF YOU ANSWER “NO” TO QUESTIONS 1 AND 2 IN PART 2.

4) SUBMIT A COPY OF THIS STATEMENT TO THE FOLLOWING (FOR EACH GOVERNMENTAL ENTITY TO WHICH YOU
PROVIDE SERVICES):
a. ADMINISTRATIVE HEAD OF THE STATE GOVERNMENTAL ENTITY
b. THE STATE AUDITOR (mail to P.O. Box 12067, Austin, TX, 78711-2067)

5) PROMPT FILING REQUIRES A POSTMARK DATE NO LATER THAN APRIL 15 IF THE COMPLETED FORM IS RECEIVED
AT THE CORRECT ADDRESS.

PART 1: GENERAL INFORMATION

FILING TYPE (Check one) [ ] ANNUAL DISCLOSURE FOR YEAR ENDING DECEMBER 31,20___ [] UPDATED DISCLOSURE

NAME OF INDIVIDUAL JOB TITLE

TYPE OF SERVICE
NAME OF BUSINESS ENTITY PROVIDED
ADDRESS
CITY STATE ZIP PHONE

NAME OF STATE GOVERNMENTAL ENTITY AND/OR GOVERNING
BOARD MEMBER TO WHICH YOU ARE PROVIDING SERVICES

PART 2: DISCLOSURES

DEFINITION: (Texas Government Code, Section 2263.002)

Financial advisor or service provider includes a person or business entity who acts as a financial advisor, financial consultant, money or
investment manager, or broker.

DISCLOSURE REQUIREMENTS FOR OUTSIDE FINANCIAL ADVISOR OR SERVICE PROVIDER (Texas Government Code, Section
2263.005)

Financial advisors and service providers (see definition) must disclose information regarding certain relationships with, and direct or
indirect pecuniary interests in, any party to a transaction with the state governmental entity, without regard to whether the relationships
are direct, indirect, personal, private, commercial, or business relationships.

1) Do you or does your business entity have any relationship with any party to a transaction with the state governmental entity (other
than a relationship necessary to the investment or funds management services that you or your business entity performs for the
state governmental entity) for which a reasonable person could expect the relationship to diminish your or your business entity’s
independence of judgment in the performance of your responsibilities to the state entity?

Yes No

If yes, please explain in detail. (Attach additional sheets as needed.)

2) Do you or does your business entity have any direct or indirect pecuniary interests in any party to a transaction with the state
governmental entity if the transaction is connected with any financial advice or service that you or your business entity provides to
the state governmental entity or to a member of the governing body in connection with the management or investment of state
funds?

Yes_____ No

If yes, please ex_[igm_in detail. (Attach additional sheets as needed.)

PART 3: SIGNATURE AND DATE

| hereby attest that all information provided above is complete and accurate. | acknowledge my or my firm’s responsibility to submit
promptly a new or amended disclosure statement to the parties listed in step 4 of the instructions if any of the above information
changes.

Signature Date




LEGAL SERVICES DIVISION

BOARD ACTION REQUEST
May 13, 2004

Action Item
Consider and approve for public comment a proposed new Title 10, Part 1, Chapter 1, §1.17,
Texas Administrative Code, on Department Policy concerning Alternative Dispute Resolution

and Negotiated Rulemaking.

Required Action

Approve the proposed new rule for public comment.

Background

S. B. 264 requires that the Department develop and implement a policy to encourage the use of
appropriate alternative dispute resolution (“ADR”) procedures to assist in the resolution of
internal and external disputes under the Department’s jurisdiction. The Department previously
adopted a policy on ADR in the 2004 QAP, the HOME rules, and the Housing Trust Fund Rules.
The proposed new rule will further the adoption of the Department’s policy on ADR and
negotiated rulemaking.
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Proposed New Rule
Alternative Dispute Resolution and Negotiated Rulemaking
10 Texas Administrative Code §1.17

§ 1.17 Alternative Dispute Resolution and Negotiated Rulemaking

(a) Policy. In accordance with §2306.082, Texas Government Code, it is the Department’s policy to encourage the
appropriate use of Alternative Dispute Resolution (“ADR”) procedures to assist in the fair and expeditious
resolution of internal and external disputes involving the Department and the use of negotiated rulemaking
procedures for the adoption of Department rules, consistent with the Governmental Dispute Resolution Act and the
Negotiated Rulemaking Act (Chapters 2009 and 2008, respectively, Texas Government Code). The Department’s
ADR procedures must conform, to the extent possible, to model guidelines issued by the State Office of
Administrative Hearings for the use of ADR by state agencies. (§2306.082(b), Texas Government Code).

(b) Definitions. For purposes of this rule, terms used herein shall have the following meaning:

(1) “Alternative Dispute Resolution” or “ADR” — a procedure or combination of procedures that uses an
impartial third party to assist individuals in voluntarily resolving disputes, including procedures described in
Sections 154.023-154.027, Civil Practice and Remedies Code. (§2009.003(1), Governmental Dispute
Resolution Act). Consistent with §2009.005(c), Governmental Dispute Resolution Act, the Department has no
authority to engage in binding arbitration.

(2) “Mediation” — a dispute resolution procedure in which an impartial person, the mediator, facilitates
communication between the parties to promote resolution of the dispute. The mediator may not impose his or
her own judgment on the issues for that of the parties. (§ 154.023(a) and (b), Civil Practice and Remedies
Code).

(3) “Impartial third party” — A person who meets the qualifications and conditions of Section 2009.053,
Governmental Dispute Resolution Act..

(c) Dispute Resolution Coordinator. The Executive Director shall designate a trained person to:
(1) Coordinate the implementation of the Department’s policy on ADR and negotiated rulemaking;

(2) Serve as a resource for any training needed to implement procedures for ADR or negotiated
rulemaking; and

(3) Collect data concerning the effectiveness of ADR and negotiated rulemaking, as implemented by the
Department.

(d) Informal Communications; Ex Parte Policy; Appeals; Education.

(1) The Department encourages informal communications between Department staff and applicants for
Department programs, and other interested persons, to exchange information and informally resolve disputes.
When applications are pending consideration by the Department, applicants should review the Department’s ex
parte communications policy to ensure their compliance with the policy.

(2) The Department has promulgated rules in accordance with §§2306.0321 and 2306.6715, Texas
Government Code, concerning administrative appeals processes. ADR procedures supplement and do not limit
any available procedure for the resolution of disputes. (§2009.052(a), Governmental Dispute Resolution Act).
Pursuing an ADR procedure does not suspend or delay application, appeal, or other deadlines. For example, if a
tax credit applicant desires to appeal a Department decision using the procedures promulgated under
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§2306.6715 and also desires to pursue an ADR procedure, the applicant may independently pursue the two
procedures. Each procedure will proceed independently of the other.

(3) Consistent with this ADR and Negotiated Rulemaking policy, the Department shall endeavor to
educate its staff and persons who are subject to the Department’s jurisdiction concerning the availability of
ADR and negotiated rulemaking procedures to resolve disputes and to adopt rules.

(e) ADR Procedure.

(1) Assessment of the Dispute. In determining whether an ADR procedure is appropriate, the parties to the
dispute, including the Department, should consider the following factors:

A) direct discussions and negotiations between the parties have been unsuccessful or could be
improved with the assistance of an impartial third party;

B) the use of ADR would use less resources and take less time than other available procedures;

C) there is a reasonable likelihood that the use of ADR will result in an agreement to resolve the
dispute;

D) there are potential remedies or solutions that are only available through ADR; and

E) the need for a final decision with precedential value is less important than other considerations.
The parties may also consider additional factors found in the State Office of Administrative Hearings” ADR
Model Guidelines for assessing whether a dispute is appropriate for mediation.

(2) Proposing the Use of ADR. Any applicant for Department programs or other interested person may
propose the use of an ADR procedure to attempt to resolve a dispute with the Department by submitting a
written ADR proposal to the Department’s Dispute Resolution Coordinator (fax: (512) 475-3978), with copies
sent to any other parties to the dispute.

(3) ADR Proposal. If at any time an applicant for Department programs or other interested person would
like to engage in an ADR procedure with the Department, the person may submit by letter a written ADR
proposal to the Department’s Dispute Resolution Coordinator stating the nature of the dispute, the parties
involved, any pertinent deadlines, whether all parties agree to refer the dispute to ADR, proposed times and
locations, the preferred type of ADR procedure, and, if known, one or more potential impartial third parties. For
example, an ADR proposal may propose that a dispute be mediated using a trained, impartial third party state
employee from a state pool of ADR trained employees at no cost to the parties or other qualified mediator
agreeable to all parties at the shared cost of the parties; that the mediation take place in person at the
Department or other mutually agreeable place or by telephone; and that it be scheduled for three hours on an
agreed date within seven days. If an applicant or other interested person is uncertain whether to propose the
possible use of ADR or is uncertain about any particular aspect of a possible proposal, they should contact the
Department’s Dispute Resolution Coordinator to discuss the matter.

(4) Action on ADR Proposal. The Department will review the ADR proposal, discuss it with the interested
parties, as appropriate, and assess whether ADR would assist in fairly and expeditiously resolving the dispute.
If the parties, including the Department, cannot agree on whether an ADR procedure should be used or on the
particulars of the ADR procedure, the Department will notify affected parties of that outcome. The Department
will promptly notify all affected parties within 5 days of receiving an ADR proposal, or as soon as reasonably
possible. If the Department determines not to refer the dispute to ADR, the Department shall state its reasons in
writing. If the Department determines to refer the dispute to ADR, it will include the date for the selected ADR
process in its notice. In referring the case to ADR, the Department will carefully consider the selections in the
ADR proposal and follow them as much as is appropriate.
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(5) Department Proposal. Independent of any proposal from interested parties outside the Department, the
Department may propose using ADR procedures to interested parties to try and resolve a dispute.

(f) Selection of Impartial Third Parties. An impartial third party must possess the qualifications required under
§154.052, Civil Practice and Remedies Code (a minimum of 40 classroom hours of training in dispute resolution
techniques), is subject to the standards and duties prescribed by §154.053, and has the qualified immunity prescribed
by §154.055, Civil Practice and Remedies Code, for volunteer third parties not receiving compensation in excess of
expenses, if applicable. (§2009.053(d) Governmental Dispute Resolution Act). The selection of an impartial third
party is subject to the approval of the parties to the dispute. If the parties do not suggest potential third parties, the
Department will provide a list of potential third parties from which to choose. If all parties agree to use an impartial
third party who charges for ADR services, then the costs for the impartial third party shall be apportioned equally
among all parties, unless otherwise agreed by the parties.

(g) Good faith; Voluntary Agreement; Public Information. All parties participating in an
ADR procedure are expected to do so in a good faith effort to reach agreement. All parties
participating must have the authority to enter into an agreement to resolve the dispute. The
decision to reach agreement is voluntary. If the parties reach a resolution and execute a written
agreement, the agreement is enforceable in the same manner as any other written agreement of
the same nature with the State. A written agreement to which the Department is a signatory
resulting from an ADR procedure must be approved by the appropriate authority and is subject to
the Public Information Act, Chapter 552, Texas Government Code.

(h) Confidentiality of Records and Communications. The confidentiality of the
communications, records, conduct, and demeanor of an impartial third party and parties in an
ADR procedure are governed by Section 2009.054 of the Governmental Dispute Resolution Act.

(i) Negotiated Rulemaking.

(1) The Negotiated Rulemaking Act, Chap. 2008 of the Texas Government Code, prescribes procedures for
negotiated rulemaking including appointment of a convener; publishing notice of proposed negotiated
rulemaking and requesting comments on the proposal; appointing a negotiated rulemaking committee;
appointing an impartial third party facilitator; and proposing the resulting draft rule for public comment.

(2) Any person or organization that would like for the Department to use negotiated rulemaking for the
adoption of a Department rule may submit a proposal to the Department’s Dispute Resolution Coordinator. The
proposal should identify the rule proposed for negotiated rulemaking; potential participants for the negotiated
rulemaking committee, possible third party facilitators, and a timeline for the process. The Department will
promptly respond to the proposal. The Department may also on its own propose to use negotiated rulemaking.
In determining whether a proposed negotiated rulemaking is appropriate in a particular situation, the
Department and interested parties may consider any relevant factors, including:

(A) The number of identifiable interests that would be significantly affected by the proposed rule;

(B) The probability that those interests would be adequately represented in a negotiated
rulemaking;

(C) The probable willingness and authority of the representatives of affected interests to negotiate
in good faith;

(D) The probability that a negotiated rulemaking committee would reach a unanimous or a
suitable general consensus on the proposed rule;
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(E) The probability that negotiated rulemaking will not unreasonably delay notice and eventual
adoption of the proposed rule;

(F) The adequacy of agency and citizen resources to participate in negotiated rulemaking;

(G) The probability that the negotiated rulemaking committee will provide a balanced
representation among all interested and affected parties.

(§2008.052(d) Negotiated Rulemaking Act).

If the Department decides to proceed with a negotiated rulemaking, it shall follow the process outlined in
Chapter 2008 of the Texas Government Code.

(3) The Department may also use less formal procedures such as working groups, information exchanges, or policy
dialogues (see State Office of Administrative Hearings, ADR Model Guidelines) facilitated by a
Dep