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TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
GOVERNING BOARD MEETING

AGENDA
9:00 AM
September 2, 2021

Dewitt C. Greer State Highway Building
Ric Williamson Hearing Room
125 E. 11th Street
Austin, Texas 78701

CALL TO ORDER

ROLL CALL Leo Vasquez, Chair

CERTIFICATION OF QUORUM

Pledge of Allegiance - I pledge allegiance to the flag of the United States of America, and to the republic

for which it stands, one nation under God, indivisible, with liberty and justice for all.

Texas Allegiance - Honor the Texas flag; | pledge allegiance to thee, Texas, one state under God, one

and indivisible.

Resolution Recognizing October 2021 as National Energy Awareness Month

CONSENT AGENDA

Iltems on the Consent Agenda may be removed at the request of any Board member and considered at
another appropriate time on this agenda. Placement on the Consent Agenda does not limit the possibility
of any presentation, discussion or approval at this meeting. Under no circumstances does the Consent
Agenda alter any requirements under Chapter 551 of the Tex. Gov’t Code, Texas Open Meetings Act.

Action may be taken on any item on this agenda, regardless of how designated.

ITEM 1: APPROVAL OF THE FOLLOWING ITEMS PRESENTED IN THE BOARD MATERIALS:
EXECUTIVE
a) Presentation, discussion, and possible action on Board meeting minutes summaries
for July 8, 2021, and July 22, 2021
ASSET MANAGEMENT
b) Presentation, discussion, and possible action regarding a Material Amendment to the
Housing Tax Credit Land Use Restriction Agreement

01086 Mission Oaks Refugio
00155 Legend Oaks Llano
99176 Mariposa Gardens Apartments Mathis
99148 Windmill Run Apartment Homes Sweeny
98148 Sandia Crossing Luling
98147 Oaks at Winding Way Gonzales

This will be an open, public meeting conducted under Tex. Gov’t Code, chapter 551, without COVID-19
emergency waivers. There will not be a remote online or telephone option for public participation. The

Beau Eccles
Board
Secretary

Rosalio Banuelos
Director of Asset
Management

meeting, however, will be streamed online for public viewing. Masks will be available for members of the public

who wish to attend this public meeting.



d)

e)

f)

g)

h)

j)

k)

Presentation, discussion, and possible action regarding a Material Amendment to the
Housing Tax Credit Application

20024 Dallas Stemmons Apartments Dallas

20212 Vernon Pioneer Crossing Vernon

20495 Fawn Ridge Apartments The Woodlands
05447 Providence Place Il Apartments Denton

BOND FINANCE

Presentation, discussion, and possible action on Inducement Resolution No. 22-001 for
Multifamily Housing Revenue Bonds Regarding Authorization for Filing Applications for
Private Activity Bond Authority

21615 The Terrace at Southern Oaks Dallas
21621 Palladium East Berry Street Fort Worth
21622 Palladium Oak Grove Fort Worth
21623 The Flats at White Rock Dallas
21624 Potter’s House at Primrose Dallas
21625 Primrose at Sequoia Park Denton
21626 Rosemont at Pecan Creek Denton
21627 River Trails Apartments San Antonio

COMMUNITY AFFAIRS

Presentation, discussion, and possible action on the Section 8 Program 2022
Streamlined Annual Public Housing Agency Plan for the Housing Choice Voucher
Program

SINGLE FAMILY & HOMELESS PROGRAMS

Presentation, discussion and possible action on the appointment of Colonia Resident
Advisory Committee members

Presentation, discussion, and possible action on Colonia Self-Help Center Program
Awards to Cameron County and Val Verde County in accordance with Tex. Gov’'t Code
§2306.582 through Community Development Block Grant Funding

Presentation, discussion, and possible action on a proposed amendment to a Colonia
Self-Help Center Program Contract with Maverick County in accordance with 10 TAC
Chapter 25, the Colonia Self-Help Center Program Rule

Presentation, discussion, and possible action on proposed amendments to the 2022-
2023 Texas Housing Trust Fund Biennial Plan and authorization to enter into a
capacity building agreement with Habitat for Humanity Texas, Inc.

Presentation, discussion, and possible action authorizing extension to Neighborhood
Stabilization Program 1 contract for City of Port Arthur

RULES

Presentation, discussion, and possible action on an order proposing the repeal, and
proposed new rule, for 10 TAC Chapter 1, Subchapter C, Previous Participation and
Executive Award Review and Advisory Committee, §1.301 Previous Participation
Reviews for Multifamily Awards and Ownership Transfers, §1.302 Previous
Participation Reviews for Department Program Awards Not Covered by §1.301 of this
Subchapter, and §1.303 Executive Award and Review Advisory Committee (EARAC),
and an order directing their publication for public comment in the Texas Register
Presentation, discussion, and possible action on an order proposing the repeal, and
proposed new rule, for 10 TAC Chapter 1, Subchapter D, Uniform Guidance for
Recipients of Federal and State Funds; §1.401 Definitions; §1.402 Cost Principles and
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and Homeless Programs

Brooke Boston
Deputy Director of
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m)

n)

p)

a)

r)

t)

w)

Administrative Requirements; §1.403 Single Audit Requirements; §1.404 Purchase
and Procurement Standards; §1.407 Inventory Report; and §1.411 Administration of
Block Grants under Chapter 2105 of the Tex. Gov't Code and an order directing their
publication for public comment in the Texas Register

Presentation, discussion, and possible action on an order proposing amendments to
10 TAC, Chapter 10, Subchapter G, §10.801, Affirmative Marketing Requirements,
and directing its publication for public comment in the Texas Register

Presentation, discussion, and possible action on an order proposing the repeal of 10
TAC Chapter 20, Single Family Programs Umbrella Rule, and an order proposing new
10 TAC Chapter 20, Single Family Programs Umbrella Rule, and directing their
publication for public comment in the Texas Register

Presentation, discussion, and possible action on an order proposing the repeal of 10
TAC Chapter 21, Minimum Energy Efficiency Requirements for Single Family
Construction Activities, and an order proposing new 10 TAC Chapter 21, Minimum
Energy Efficiency Requirements for Single Family Construction Activities, and
directing their publication for public comment in the Texas Register

Presentation, discussion, and possible action on an order proposing the repeal of 10
TAC Chapter 24, Texas Bootstrap Loan Program Rule, and an order proposing new 10
TAC Chapter 24, Texas Bootstrap Loan Program Rule, and directing their publication
for public comment in the Texas Register

Presentation, discussion, and possible action on an order proposing the repeal of 10
TAC Chapter 25, Colonia Self-Help Center Rule, and an order proposing new 10 TAC
Chapter 25, Colonia Self-Help Center Rule, and directing their publication for public
comment in the Texas Register

Presentation, discussion, and possible action on an order proposing the repeal of 10
TAC Chapter 26, Texas Housing Trust Fund Rule, and an order proposing new 10 TAC
Chapter 26, Texas Housing Trust Fund Rule, and directing their publication for public
comment in the Texas Register

Presentation, discussion, and possible action on an order proposing the repeal of 10
TAC Chapter 6, Community Affairs Programs; an order proposing new 10 TAC Chapter
6, Community Affairs Programs; and directing that they be published for public
comment in the Texas Register

SECTION 8

Presentation, discussion, and possible action ratifying staff’s action to submit one or
more Registrations of Interest to the U.S. Department of Housing and Urban
Development a request for additional Veterans Affairs Supportive Housing vouchers
within Kerr, Bandera, Medina, Fort Bend and Galveston counties, and if successfully
awarded by HUD, authority to make those additional vouchers available through a
competition as project-based vouchers

MULTIFAMILY FINANCE

Presentation, discussion, and possible action to amend the 2021-1 and 2021-3
Multifamily Direct Loan Notice of Funding Availability

Presentation, Discussion, and Possible Action on a waiver of 10 TAC §13.8(b) and other
impacted Administrative rules related to floating NHTF units for Vernon Pioneer
Crossing in Vernon and approval to submit, as needed, to the U.S. Department of
Housing and Urban Development an amendment to the Department’s Consolidated
Plan/Action Plan

Presentation, Discussion, and Possible Action on waivers relating to 10 TAC §13.3,
related to ineligibility of Adaptive Reuse, and 10 TAC §11.1(d)(1), related to Adaptive
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x)

Reuse treatment as new construction for Commons at St. Anthony’s in Amarillo for
National Housing Trust Fund purposes, and approval to submit, as needed, to the U.S.
Department of Housing and Development an amendment to the Department's
Consolidated Plan/Action Plan

Presentation, discussion and possible action on requests for return and reallocation of
tax credits under 10 TAC §11.6(5) related to Credit Returns Resulting from Force
Majeure Events for Applications Awarded Competitive (9%) Housing Tax Credits in
Prior Application Rounds

20018 The Park Tower Fort Worth
20042 Commons at St. Anthony Amarillo
20075 New Hope Housing Savoy Houston
20083 Lakeview Preserve Irving
20114 3300 Caroline Street Houston
20192 Arbor Park Austin
20204 Heritage Senior Residences Houston
20205 Ella Grand Houston
20212 Vernon Pioneer Crossing Vernon
20272 Westwind of Dumas Dumas
20344 Merritt Sunset Midland

CONSENT AGENDA REPORT ITEMS

ITEM 2: THE BOARD ACCEPTS THE FOLLOWING REPORTS:

a) Media Analysis and Outreach Report (June, July 2021)
b) Report on Activities Related to the Department’s Response to COVID-19 Pandemic
c) Report on the Department’s Swap Portfolio and recent activities with respect thereto
ACTION ITEMS
ITEM 3: EXECUTIVE
Executive Director’s Report
ITEM 4: ACTION REPORT ITEMS
a) Report regarding the 2021 Competitive Housing Tax Credit awards
b) Quarterly report relating to staff-issued Determination Notices for 2021 Non-

competitive 4% Housing Tax Credit applications

ITEM 5: BOND FINANCE

Presentation, discussion, and possible action on Resolution No. 22-002 authorizing
modifications to single family homeownership programs and approving amending
program documents and program guidelines, authorizing the execution of documents
and instruments relating to the foregoing, making certain findings and
determinations in connection therewith, and containing other provisions relating to
the subject; and possible waiver of 10 TAC 10 TAC §27.4(a) and 10 TAC §28.4(a)
ITEM 6: SINGLE FAMILY & HOMELESS PROGRAMS

Presentation, discussion, and possible action on Program Year 2021 Emergency
Solutions Grants Program Awards

Brooke Boston
Deputy Director of
Programs

Michael Lyttle
Director of
External Affairs
Brooke Boston
Deputy Director
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Monica Galuski
Director of Bond
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Bobby Wilkinson
Executive Director, TDHCA

Brooke Boston
Deputy Director of
Programs

Teresa Morales
Director of
Multifamily Bonds

Monica Galuski
Director of Bond
Finance

Naomi Cantu
Homeless Programs
Manager
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b)

b)

ITEM 7: CDBG CARES

Presentation, discussion, and possible action on the Community Development Block
Grant Coronavirus Aid, Relief, and Economic Security Act Texas Emergency Mortgage
Assistance Program awards and any timely filed appeals

ITEM 8: RULES

Presentation, discussion, and possible action on an order proposing the repeal of 10
TAC Chapter 12, concerning the Multifamily Housing Revenue Bond Rules, and an
order proposing new 10 TAC Chapter 12 concerning the Multifamily Housing Revenue
Bond Rules, and directing their publication for public comment in the Texas Register
Presentation, discussion, and possible action on the proposed repeal of 10 TAC
Chapter 11 concerning the Housing Tax Credit Program Qualified Allocation Plan,
proposed new 10 TAC Chapter 11 concerning the Housing Tax Credit Program
Qualified Allocation Plan, and directing their publication for public comment in the
Texas Register

Presentation, discussion, and possible action on an order adopting new 10 TAC §1.8,
Plan Requirements, Process, and Approval Criteria for Properties Designated for
Camping by Political Subdivisions for Homeless Individuals, and directing its
publication for adoption in the Texas Register

ITEM 9: ASSET MANAGEMENT

Presentation, Discussion, and Possible Action regarding a workout for La Esperanza
Del Rio (HOME #1002040)

Presentation, discussion, and possible action regarding an increase to the Housing
Tax Credit amount

18614 Springs Apartments
16429 Pointe at Crestmont
ITEM 10: MULTIFAMILY FINANCE
Presentation, Discussion, and Possible Action on a waiver relating to 10 TAC
§11.101(b)(2), related to Development Size Limitations for Bluff View Apartments in
Boerne

Presentation, discussion and possible action regarding eligibility under 10 TAC
§11.101(b)(1)(C) related to Ineligibility of Developments within Certain School
Attendance Zones for Marine Park Apartments in Fort Worth

Presentation, discussion, and possible action regarding the issuance of Determination
Notices for 4% Housing Tax Credit Applications

Balch Springs
Houston

21451 Horizon Pointe San Antonio

21450 W. Leo Daniels Houston

Presentation, Discussion and Possible Action Relating to the Use of 2022 Credit Ceiling
to Provide Allocations of Credits to 2021 Competitive Housing Tax Credit Applicants
Negatively Impacted by Department Ministerial Error

PUBLIC COMMENT ON MATTERS OTHER THAN ITEMS FOR WHICH THERE WERE POSTED AGENDA ITEMS

EXECUTIVE SESSION
The Board may go into Executive Session (close its meeting to the public):

Rudy Bentancourt
CDBG CARES Director

Teresa Morales
Director of
Multifamily Bonds

Brooke Boston
Deputy Director of
Programs

Rosalio Banuelos
Director of Asset
Management

Teresa Morales
Director of
Multifamily Bonds

Brooke Boston
Deputy Director
of Programs

Leo Vasquez
Chair
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The Board may go into Executive Session Pursuant to Tex. Gov’'t Code §551.074 for the purposes of
discussing personnel matters including to deliberate the appointment, employment, evaluation,
reassignment, duties, discipline, or dismissal of a public officer or employee;

Pursuant to Tex. Gov't Code §551.071(1) to seek the advice of its attorney about pending or
contemplated litigation or a settlement offer;

Pursuant to Tex. Gov’'t Code §551.071(2) for the purpose of seeking the advice of its attorney about a
matter in which the duty of the attorney to the governmental body under the Texas Disciplinary Rules
of Professional Conduct of the State Bar of Texas clearly conflicts with Tex. Gov’t Code Chapter 551;
including seeking legal advice in connection with a posted agenda item;

Pursuant to Tex. Gov’t Code §551.072 to deliberate the possible purchase, sale, exchange, or lease of
real estate because it would have a material detrimental effect on the Department’s ability to negotiate
with a third person; and/or

Pursuant to Tex. Gov't Code §2306.039(c) the Department’s internal auditor, fraud prevention
coordinator or ethics advisor may meet in an executive session of the Board to discuss issues related to
fraud, waste or abuse.

OPEN SESSION
If there is an Executive Session, the Board will reconvene in Open Session. Except as specifically
authorized by applicable law, the Board may not take any actions in Executive Session.

ADJOURN

To access this agenda and details on each agenda item in the board book, please visit our website at
www.tdhca.state.tx.us or contact Michael Lyttle, 512-475-4542, TDHCA, 221 East 11t Street, Austin,
Texas 78701, and request the information. If you would like to follow actions taken by the Governing
Board during this meeting, please follow TDHCA account (@tdhca) on Twitter.

Individuals who require auxiliary aids, services or sign language interpreters for this meeting should
contact Nancy Dennis, at 512-475-3959 or Relay Texas at 1-800-735-2989, at least five days before the
meeting so that appropriate arrangements can be made. Non-English speaking individuals who require
interpreters for this meeting should contact Elena Peinado, 512-475-3814, at least five days before the
meeting so that appropriate arrangements can be made.

Personas que hablan espafiol y requieren un intérprete, favor de llamar a Elena Peinado, al siguiente
numero 512-475-3814 por lo menos cinco dias antes de la junta para hacer los preparativos apropiados.

NOTICE AS TO HANDGUN PROHIBITION DURING THE OPEN MEETING OF A GOVERNMENTAL ENTITY IN THIS ROOM ON
THIS DATE:

Pursuant to Section 30.07, Penal Code (trespass by license holder with an openly carried handgun), a
person licensed under Subchapter H, Chapter 411, Government Code (handgun licensing law), may not
enter this property with a handgun that is carried openly.

De acuerdo con la seccién 30.07 del cédigo penal (ingreso sin autorizacién de un titular de una licencia
con una pistola a la vista), una persona con licencia segun el subcapitulo h, capitulo 411, cédigo del


http://www.tdhca.state.tx.us/

gobierno (ley sobre licencias para portar pistolas), no puede ingresar a esta propiedad con una pistola a
la vista.

THIS RESTRICTION IS APPLICABLE TO THE IDENTIFIED MEETING ROOM ON THIS DATE AND DURING THE MEETING OF THE
GOVERNING BOARD OF THE TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
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BOARD ACTION REQUEST
MULTIFAMILY FINANCE DIVISION
SEPTEMBER 2, 2021

Presentation, discussion, and possible action to amend the 2021-1 and 2021-3 Multifamily Direct Loan Notices
of Funding Availability

RECOMMENDED ACTION

WHEREAS, the Governing Board approved publication of the Multifamily Direct Loan (MFDL)
2021-3 NOFA on June 17, 2021, in response to need expressed by previously approved Low
Income Housing Tax Credit (LIHTC) applicants for gap financing to cover increased costs of
construction caused by the COVID-19 pandemic;

WHEREAS, certain 2021-3 Applications do not qualify for National Housing Trust Fund (NHTF),
but could qualify for HOME Investment Partnerships Program (HOME) funding due to HOME's
less restrictive income limits or because the site is ineligible for NHTF;

WHEREAS, staff recommends transferring $11,000,000 in HOME funds from the 2021-1 NOFA
to the 2021-3 NOFA, effective immediately;

WHEREAS, current Applicants under the 2021-3 NOFA (21-3 Applicants or Applications) are
limited to 2019 and 2020 approved LIHTC applicants;

WHEREAS, staff recommends approving eligibility under the 2021-3 NOFA for 2019 and 2020
Direct Loan-only Applicants because they have also experienced construction price increases;

WHEREAS, staff recommends providing for three set-asides within the NOFA to facilitate the
orderly allocation of the funds that are or may become available under this NOFA, to further
the Department purposes set forth at Tex. Gov't Code §2306.001, and to provide immediate
funding availability to address the exigent need for Supportive Housing;

WHEREAS, staff recommends a General Set-Aside, to be funded with $31,575,662 of NHTF
from the 2021-3 NOFA and $6,000,000 of HOME funds from the 2021-1 NOFA, where MFDL
units are income and rent restricted to no greater than 30% of the Area Median Income (AMI),
in order to facilitate and further the Department’s purpose of providing affordable housing for
Extremely Low-Income Texans;

WHEREAS, staff recommends a HOME Set-Aside, to be funded with $5,000,000 in HOME funds
from the 2021-1 NOFA and where MFDL units are distributed among income levels up to 80%
AMI and rent levels up to High HOME rents;

WHEREAS, there is exigent need for supportive housing for Chronically Homeless individuals
within the State, and a ready inventory of commercial space that may be readily converted to
serve this population in an efficient and cost-effective manner;

WHEREAS, staff recommends a Supportive Housing Set-Aside, to be funded with $6,000,000
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in NHTF funds from the 2021-3 NOFA, and where at least 40% of the total units have a
preference for households that contain at least one member who is Chronically Homeless, as
that term is defined by HUD, in order to provide a means for the development community to
address the exigent need for immediate, permanent housing in many areas of the State, and
to further the purpose of addressing the problem of homelessness in Texas;

WHEREAS, applications received on or before September 1, 2021, will be placed in the General
Set-Aside;

WHEREAS, due to concerns regarding the potential risk of federal fund repayment
requirements if HUD environmental regulations governing Direct Loan programs are violated,
this NOFA currently considers all developments under construction as ineligible, except where
the only construction has been for necessary health and safety repairs;

WHEREAS, this risk is somewhat mitigated where Developments under construction have
previously received environmental clearance required under other federal programs (“Part 50”
or “Part 58” reviews);

WHEREAS, HUD has confirmed that under the HOME program, the prior Responsible Entity
must bear the burden of additional clearance requirements and that HUD strongly
recommended that NHTF Developments cease construction for the duration of the
environmental review and clearance process;

WHEREAS, staff recommends that Applications that have started construction and have prior
clearance under 24 CFR Part 50 or Part 58 be eligible where the prior Responsible Entity agrees,
by October 4, 2021, to perform additional clearance activities;

WHEREAS, in order to limit risk to the Department, NHTF Developments under construction
must cease construction as of the date of application submission for the duration of the
environmental review and clearance process and the Application would be subject to
immediate termination if this requirement is violated in any way;

WHEREAS, because negotiations are continuing with the Federal Housing Administration (FHA)
regarding FHA-required loan closing documents, staff recommends the Department reserve
funds for FHA layered Applications under the 2021-3 NOFA through November 30, 2021, or
other date approved by the Executive Director, but not later than February 28, 2022, and until
the required documents are agreed upon, the Applicant may replace its FHA funds without
getting a new Application Acceptance Date;

WHEREAS, extending the 2021-3 NOFA to October 15, 2021, will facilitate necessary
adjustments to Applications that may move forward if the Board approves these amendments;

WHEREAS, waiver of certain non-regulatory and non-statutory requirements, along with
application of certain alternative requirements, will allow for a more efficient and less
expensive Application process; and

WHEREAS, staff recommends approval of the proposed Amendments to the 2021-1 and 2021-
3 NOFAs, along with waiver of non-regulatory and non-statutory requirements as described in
the NOFA.
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NOW, therefore, it is hereby

RESOLVED, that the Executive Director is authorized to amend the 2021-1 and 2021-3 NOFAs,
to put additional unprogrammed Departments funds into the NOFA before the next Board
meeting and if applicable to further amend the NOFA to reflect the requirements of these
additional fund sources;

FURTHER RESOLVED, that the General, HOME, and Supportive Housing Set-Asides be created
and $11,000,000 in HOME funds be transferred from the 2021-1 NOFA to the 2021-3 NOFA
and, together with $37,575,662 NHTF funding in the 2021-3 NOFA, be distributed as follows:
General Set-Aside, $31,756,662 in NHTF, $6,000,000 in HOME; HOME Set-Aside, $5,000,000 in
HOME; Supportive Housing Set-Aside, $6,000,000 in NHTF, provided that the Executive
Director may also include unprogrammed funds in any Set-Aside at his discretion, and that
funds will be divided as indicated in the NOFA if a Set-Aside is under- or oversubscribed on
October 14, 2021; and

FURTHER RESOLVED, that the Executive Director and his designees be and each of them hereby
are authorized, empowered, and directed, for and on behalf of the Department, to post on the
Department’s website and to publish a notification in the Texas Registerthese
amendments and to make any technical corrections or perform such other acts as may be
necessary to effectuate the foregoing.
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Background

The Board approved the 2021-3 NOFA on June 17, 2021, to provide relief from severe construction cost
overruns experienced by LIHTC approved developments resulting from material shortages caused by COVID-
19. Eleven applications were received between July 16 and August 23, 2021, and more applications are
reportedly in process as demonstrated by calls to Department staff.

2021-3 MFDL Applications as of August 23, 2021

Property Direct Loan Target Total

TDHCA # Property Name Property City County Region Request Population Units
21502 Lockwood South Apartments Houston Harris 6 S 1,300,000 General 80
21503 Connect South Apartments Houston Harris 6 $ 3,000,000 General 77
21504 Palladium Fain Street Apartments | Fort Worth Tarrant 3 S 528,735 General 90
21507 Westwind of Dumas Dumas Moore 1 S 1,100,000 General 64
21508 Arbor Park Austin Travis 7 S 2,222,900 Elderly 147
21509 Ella Grand Houston Harris 6 S 2,180,000 Elderly 145
21505 Vernon Pioneer Crossing Vernon Wilbarger 2 S 1,050,000 Elderly 64
21506 The Commons at St. Anthony's Amarillo Potter 1 S 2,000,000 Elderly 124
21510 Avanti Viking Hills Waco Mclennan 8 S 4,500,000 General 82
21511 Lofts at Temple Medical Center Temple Bell 8 S 1,740,490 Elderly 140
21512 Dallas Stemmons Apartments Dallas Dallas 3 S 540,000 General 87

Total Amount Requested S 20,162,125 | Total Units | 1,100

The 2021-3 NOFA contains $37,575,662 in Program Year 2021 national Housing Trust Fund (NHTF),
$17,413,537 of which remained unrequested as of August 23, 2021. The early review of applications has
resulted in some 2021-3 Applications being unable to meet NHTF requirements, while others may not be
financially feasible due to NHTF requirements, once all reviews are completed. Since the primarily intent of
the 2021-3 NOFA is to assist 2019 and 2020 Applicants that have experienced increased costs due to the
COVID-19 pandemic, an alternative Multifamily Direct Loan funding source that will assist 2021-3 Applications
unqualified for NHTF but still suffering from severe cost overruns is needed. Adding HOME funds will expand
the number of Developments that might be assisted under this NOFA, though HOME funds are prohibited to
fund Applications within the Participating Jurisdictions within the State, in keeping with Tex. Gov't Code
§2306.111(c)(1).

Palladium at Fain Street and Dallas Stemmons Apartments® have requested that staff amend this NOFA to
provide a means for assisting 2021-3 Applications under construction, and staff believes there are a similarly
situated Developments also impacted that would apply if eligible.

That these Applications require financial assistance is undisputed, but their need must be weighed against any
risk the Department might incur if federal environmental regulations are not followed. Developments subject
to Part 58, without a prior federally required environmental clearance may not be eligible, as the risk is too
great; HUD has specifically communicated that they believe this would be a violation of the NEPA requirements.
Staff has conferred with HUD environmental staff to further quantify the risk associated with three scenarios
for 2021-3 Applications subject to Part 58 where the Developments are already under construction and have
previous environmental clearance under Part 50 or Part 58 regulations. HUD has confirmed that we may offer

L If this amendment is adopted by the Board, per 10 TAC §13.1(c) these Applications will receive a new Application
Acceptance Date of September 2, 2021, because they were not eligible to apply under the NOFA previously.
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a partial solution where the original agency that provided environmental clearance, also known as the
“Responsible Entity” would agree to make a determination of supplemental funding or perform a re-evaluation
of the original review; if the Responsible Entity agreed and the review was favorably reported, or cleared, the
Development could proceed with funding the Application.

HUD staff also indicated that NHTF funds were better suited for Developments that have closed or are under
construction, likely because NHTF is outcome driven through goals stated in the NHTF Allocation Plan and is
not a “Federal Action”. NHTF does not have the same environmental review requirements as other federal
sources that are subject to Federal Actions such as appropriation.? Also, the NHTF has no required public
comment period, which reduces the necessary time for review. HUD further suggested that the Department
could mitigate remaining risk by requiring construction to cease and requiring Applicants to accept the risk of
failure to clear. Construction would have to cease upon submission of an Application to the Department until
the Department issues clearance. This timeframe is significantly shorter than for HOME, so the “downtime”
for contractors and subcontractors would also be reduced. By also placing the burden on the 2021-3 Applicant
to accept the full risk where a 2021-3 Development fails to receive environmental clearance, the Department
would be exposed to no more risk than under the regular environmental review process (where construction
has not commenced).

For both HOME and NHTF Developments that have started construction, the Department will not recommend
the Applicant for an award until the environmental review and clearance process is completed. Funds will be
held in reserve for these applications, until November 30, 2021, or such other date allowed for good cause by
the Executive Director, but in no case later than February 28, 2022.

Staff believes these revisions will serve to improve the Department’s ability to assist Developments in need of
gap financing to move forward, while maintaining the Department’s ability to commit and expend MFDL funds
in keeping with program requirements.

2 NHTF allocations do not constitute a Federal Action because NHTF funds are not appropriated by Congress, but rather
annually transferred to HUD from the Federal Housing Finance Administration, as required by NHTF enabling legislation
and regulations.*
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TeEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
MULTIFAMILY DIRECT LOAN
2021-3 NoTICE OF FUNDING AVAILABILITY(NOFA)
15t Amendment
EFFECTIVE September 3, 2021

1) Summary. This Amendment increases the funding and sources available, creates Set-Asides,
provides for circumstances under which Developments in Construction may apply for funding,
and ancillary revisions by amending Sections 1 through 7. The Texas Department of Housing
and Community Affairs (the Department) announces the availability of $3748,575,662—of
National-Housing FrustFund{NHTFM for the development of affordable multifamily rental
housing for low-income Texans. Applicants in the General or HOME Set-Aside must have
received a Low Income Housing Tax Credit allocation in 2019 or 2020, or have received an NHTF
award under a 2019 or 2020 NOFA. The maximum Application request is $5,000,000, unless
the Application qualifies for the Supportive Housing Set-Aside, in which case the maximum
request is $6,000,000. Applications under the 2021-3 NOFA will be accepted from June 21,
2021, through October 15, 2021 (if sufficient funds remain). Developments that receive funds
under this NOFA will be considered 2021 Developments on the Department’s Site Inventory,
unless the Development also receives force majeure treatment under 10 TAC §11.6(5).

The capitalized words in this NOFA, and the availability and use of these funds are subject to
the following rules, as applicable:

a. Texas Administrative Code (with the exception of waivers in Section 3 of this NOFA)
10 TAC Chapter 1 (Administration)
10 TAC Chapter 2 (Enforcement)
10 TAC Chapter 10 (Uniform Multifamily Rules)
10 TAC Chapter 11 (Qualified Allocation Plan)
10 TAC Chapter 12 (Multifamily Housing Revenue Bonds)
10 TAC Chapter 13 (Multifamily Direct Loan Rule)
http://texreg.sos.state.tx.us/public/readtacSext.ViewTAC?tac_view=3&ti=10&pt=1
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Texas Government Code
Tex. Gov’t. Code Chapter 2306
http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.2306.htm

U.S. Department of Housing and Urban Development (HUD) Program Regulations

24 CFR Part 92 (HOME)
24 CFR Part 93 (Housing Trust Fund Interim Rule)

Fair Housing
Federal Fair Housing Act, 42 U.S.C. 3601-19. https://www.tdhca.state.tx.us/fair-
housing/index.htm

Other Federal laws and regulations that apply:

Environmental Compliance

All federal sources must have some type of environmental review in accordance with
24 CFR Part 9258 (HOME)

24 CFR Part 93 (NHTF)
https://www.tdhca.state.tx.us/program-services/environmental/index.htm

Minimizing Resident Displacement

All federal sources must follow the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970, and HUD Handbook 1378. HOME funds must follow
Section 104d of the Housing and Community Development Act of 1974.
https://www.tdhca.state.tx.us/program-services/ura/index.htm

Employment Opportunities

NHTF requires compliance with 24 CFR Part 135 (Section 3).
https://www.tdhca.state.tx.us/program-services/hud-section-3/index.htm
NOTE — the Section 3 requirements have changed, Applicants should review the
changes to assure they can meet the new hiring and reporting requirements.

If Federal regulations or subsequent guidance imposes additional requirements, such

Federal regulations or guidance shall govern.

HUD approval of an amendment to the 2020 Action Plan and HUD approval of the
2021 Action Plan may be required prior to the Department awarding funds. Sueh
approval-is—anticipated—to—occur—by-September1,2021- The amendments to the
Consolidated Plan/Action Plan required by the original NOFA were accepted by HUD
on August 24, 2021.

2) Priorities
a. Applications submitted by July 20, 2021, that request less than RAF amount in

Attachment A for the region in which the Development Site is located will have an
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Application Acceptance Date of July 20, 2021. Applications submitted by July 20, 2021,
that request greater than RAF amount in Attachment A for the region in which the
Development Site is located or if there were insufficient funds to award an application
under Priority 2a, will have an Application Acceptance Date of July 21, 2021.
Applications in the General Set-Aside received between July 21 and October 515, 2021
will have an Application Acceptance Date the later of July 22, 2021, or the business
day the Application is received.

Applications received under the Supportive Housing Set-Aside will have an Application
Acceptance Date of the latter of September 17, 2021, or the business day the
Application is received.

Applications received under the HOME Set-Aside will have an Application Acceptance
Date of the latter of September 17, 2021, or the business day the Application is
received.

All Application Acceptance Dates will be determined in accordance with 10 TAC
§13.5(b).

Per 10 TAC §13.1(c), Applications granted an administrative waiver by the Governing

Board will have a hew Application Acceptance Date of the date the rule waiver was
granted (if an amendment to the Consolidated Plan/Action Plan is not required) or the
date that the Consolidated Plan/Action Plan amendment is approved by HUD.

3) Set-Asides?

a.

General Set-Aside. NHTF and HOME are available in this Set-Aside. Eligible units are

limited to 30% Rent and Household Income. Per 10 TAC §13.5(g), the Department will
decide in its sole authority which fund source is recommended for an award to the

Applicant.
Supportive Housing Set-Aside. The NHTF will be reserved for Supportive Housing

fc

Adaptive Reuse Developments, that are not layered with federal historic tax credits, -that
will provide a preference for households with at least one_ member that meets the
definition of Chronically Homeless at 24 CFR §576.8 (or subsequent HUD definition) for
40% or more of the total Units. Unrequested funds in this Set-Aside remaining after
October 13, 2021, will be automatically moved to a Set-Aside that is oversubscribed or
divided between the General Set-Aside and the HOME Set-Aside, if both are over-
subscribed.

HOME Set-Aside. To apply in this Set-Aside, the Applicant must receive written notice

from the Department that its Application in the General Set-Aside is infeasible and would
not be recommended for an award. For all Applicants that have an Application
Acceptance Date before August 30, 2021, the Multifamily Finance Division will provide
this notice on or before September 9, 2021.* The Applicant can then choose to withdraw
the General Set-Aside Application and apply in the HOME Set-Aside or may appeal this
determination in accordance with 10 TAC §1.7. Applicants in this Set-Aside may have

3 Under Tex. Gov't Code §2306.111(c)(1), HOME funding is geographically limited to areas of the State located outside of

41 urban-cities, counties, and one consortiumareas that receive a direct allocation of HOME funds from HUD, commonly

known as Participating Jurisdictions, unless waived by the Governor.

4 The Application could still be determined infeasible after this date by Real Estate Analysis Division or not be

recommended for an award by the Executive Award Recommendation Committee.
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units up to 80% AMI, but must have the income distribution required under 10 TAC
§11.204(8)(D). If this Set-Aside has unrequested funds on October 13, 2021, the
Department will automatically move the remaining funds into the General Set-Aside.

34) Limitations, Waivers, and Alternative Requirements

a.

The amount of funding that may be requested is limited to: the documented increase in
Building Costs from the previous Application, within the limitations of 10 TAC
§13.3(e) related to Ineligible Costs; the documented costs of compliance with Housing

Trust Fund regulations at 24 CFR Part 92 and 93 (that are not already required by the

funding sources identified as part of the 2049LIHTC or 2020-HHHTFCNHTF award); and the

documented costs of compliance with the Uniform Relocation Act/104d (that are not
already required by the funding sources identified as part of the 264962020 LIHTC or

NHTF award).

The Developer Fee may not increase, and the deferred Developer Fee may not decrease

from the original Real Estate Analysis report.

For HOME, a choice-limiting action may not have occurred, except for site acquisition

that was completed before the contemplation of the submission of the multifamily

application, except where the Application has prior environmental clearance under 24

CFR Part 50 or Part 58, and where the prior 24 CFR 50 or 58 “Responsible Entity” agrees

in_writing by October 4, 2021, to make a determination of supplemental funding or

perform a re-evaluation of the original review.

For NHTF, if construction has started (except for necessary health and safety repairs) the

Applicant must cease construction at application submission until environmental

clearance is received, a period which could last 120 or more days:; Applications will not

be recommended for an award if they do not meet Department standards for
environmental clearance, and will be denied further consideration for Direct Loan funds.
Texas Administrative Code waivers and Alternative Requirements preovided-forinthis
NOFAfor the HOME and General Set-Asides:
i. 10 TAC §11.101(a)(2) related to Undesirable Risk Features, to the extent that the
undesirable feature was disclosed at original Application;

ii. 10 TAC §11.101(a)(3)(B)(iii) related to blight and 10 TAC §11.01(a)(3)(B)(iv)
related to schools, including disclosure requirements, to the extent that the
risk factor was disclosed at original Application;

iii. 10 TAC §11.205 related to Required Third Party Reports, with the exception that
the Department may request updates to any Report deemed necessary to
evaluate an Application under this NOFA ;

iv. 10 TAC §13.1(c)(1) related to Waivers for Layered Developments, instead
Applicant requested Waivers will be treated under 10 TAC §13.1(c)(2);

v. 10 TAC §13.4(s)(1)(A)(ii)(11) related to 30% units restricted by Housing Tax
Credits;
vi. 10 TAC §13.5(c) related to Market Analysis;10 TAC §13.5(g)(2) and (3)(A)-(C)
related to eligibility determinations;
wik—10 TAC §13.5(i) related to Effective Rules, only to the extent that the
requirements of the applicable 2019 or 2020 QAP requirements for prior LIHTC
or Multifamily Direct Loan awards will instead be utilized 10 TAC §11.101(4)
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Mandatory Development Amenities, 10 TAC §11.101(5) Common Amenities, 10
TAC §11.101(6) Unit Requirements, and 10 TAC §11.101(7) Resident Supportive
Services will apply._

vV, 10 TAC §13.6 relating to scoring, only to the extent that scoringin 10 TAC§11.9
will not apply.

viii. 10 TAC §13.8(a)(2) relating to the requirement that HOME loans be
structured as fully repayable (must pay and only as described in Section 5 of
this NOFA).

iX. 10 TAC §13.11(c)(2) relating to environmental review, the 90-day requirement

will be 30 days from the Application Acceptance Date.
f. Texas Administrative Code waivers and Alternative Requirements in the Supportive
Housing Set-Aside
i. A waiver of 10 TAC §13.3(d)(2)(A)
ii. For NHTF purposes only, the Department may choose to identify this activity
as other than New Construction, despite the language in 10 TAC §11.1(d).

4)5) Loan Terms

a. Construction-to-Permanent Loans in the General Set-Aside and the Supportive
Housing Set-Aside. Loans will be structured as deferred-forgivable, deferred-payable,
Surplus Cash (sometimes referred to as cash-flow), or with must pay monthly
provisions, as required to optimize assistance to the Development, as recommended
by Real Estate Analysis (REA). For Federal Housing Administration layered transactions
subject to the MAP Guide, only the Surplus Cash option is available. The term of the
loan and the amortization period (not to exceed 40 years) will match any superior
debt, with an interest rate as low as 0% interest.2

b. Construction to Permanent Loans in the HOME Set-Aside. Applicants may only apply
for loans structures allowed under 10 TAC §13.8(a)(2) with a 2.5% interest rate, even
if sources and uses appear unbalanced. REA may recommend a lower interest rate, a
deferred-forgivable, or a deferred payable option, as required to meet the federal
rules or the Administrative Rules.

b.c. Construction-Only Loans. Requests structured as construction-only loans will have an
interest rate of 0% with the principal amount of the Direct Loan due upon the end of
the construction loan term as established in 10 TAC §13.8(e)(1).

6) Maximum Per Unit Subsidy Limits and Maximum Rehabilitation Per-Unit Subsidy Limits.
The maximum per unit subsidy limits that an Applicant can use to determine theamount of
Direct Loan funds they may request are listed in the 2021 Maximum Per Unit Subsidy Limits
table provided in this Section 446:

5 The Department does not currently have an agreement with FHA regarding its Subordination Agreement or Riders and
thus at present cannot make awards to Applications layered with FHA funds that are subject to the MAP Guide in the
permanent financing structure. The Department will reserve funds for these Developments through at least November
30, 2021, (or other date approved by the Executive Director, but not later than February 28, 2022). While the Department
does not have an approved agreement with FHA, the Applicant may replace its FHA funds without gettingreceiving a new
Application Acceptance Date.
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2021 Maximum Per Unit Subsidy Limits®
Bedrooms Non-elevator property Elevator-served property
0 bedroom $145,685 $153,314
1 bedroom $167,978 $175,752
2 bedroom $202,586 $213,718
3 bedroom $259,20320 $276,482
4 bedroom or more | $288,893 $303,490

Smaller per unit subsidies are allowable and incentivizedincentivized as point scoring items in
10 TAC §13.6. Once the Applicant commits a number of Direct-Loan Units in the Application,
the number may be raised, at Department request, to account for a change in Development
costs or to account for other federal funding, but the number may not be lowered.

7) Application Submission Requirements.

a. Application Acceptance Period. Applications under this NOFA will be accepted starting

at 8:00 a.m. Austin local time on June 21, 2021, through October 515, 2021 at 5:00 p.m.
Austin local time (if sufficient funds remain). Applications requesting rule waivers or
amendment to the Consolidated Plan or -Action Plan will be accepted through
September 17, 2021, at 5:00 p.m. Austin local time. An Applicant may have only one
active Application per Development at a time under this or any other Department NOFA.

. Application Submission Materials. All Application materials including manuals, NOFAs,

program guidelines, and rules will be available on the Department’s website at
https://www.tdhca.state.tx.us/multifamily/apply-for-funds.htm. Applications will be
required to adhere to the requirements in effect at the time of the Application submission
including any requirements of federal rules that may apply and subsequent guidance
provided by HUD. Waiver of specific rules is made through this NOFA and accompanying
Board Action Item.

c. The following Application materials are required for the HOME and General Set-Aside

2021-3 NOFA.
i. Fully executed 2021 Development Owner Certification, Applicant
Eligibility Certification(s), and Multifamily Direct Loan Certification;

ii. Tab 6b — Multifamily Direct Loan Self-score;

iii. Tab 7, Sections 7 and 8 - Floodplain, Prime Farmland Designation, Site
and Neighborhood Standards;

iv. Tabs 11 and 12, Section 3 Site Information Form Part Ill and Support
Documentation to the extent that it might have changed from the
original Application, and if the Applicant does not own the property the
contract for sale with the required language in 10 TAC §13.5(e).

V. Tab 17 - Development Narrative, including description of any value —
engineering from the original Application, the loan type requested, and
if requesting a deferred-forgivable loan, a description of how the loan

6 These limits are inclusive of any federal fund source in the Development.
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is treated with respect to Eligible Basis;

vi. Tab 19, Section 2 — Rent Levels of Residents;
vii. Tab 21 — Occupied Developments, Uniform Relocation Act section, if
applicable;
viii. Tab 22 — Architectural Drawings, only to the extent that they may have

changed from the original Application;

iX. Tab 23 — Building/Unit Configuration, only to the extent that they may
have changed from the original Application;

X. Tab 23 - Rent Schedule reflecting 2021 rent limits;

Xi. Tab 26 — Annual Operating Expenses;

Xii. Tab 27 — 15 Year Rental Housing Operating Pro Forma;

Xiii. Tab 30 — Development Cost Schedule supported by a draft
Construction Contract and Schedule of Values;

Xiv. Tab 31 — Schedule of Sources reflecting current financing structure,
including required Match Funds proposed to offset development cost,
as applicable

XV. Tab 32 — MF Direct Loan Financial Capacity;

XVi. Tab 33 — Match Funds;

Xvii. Tab 35 — Supporting Documents evidencing the current financing as
shown by executed loan documents or current term sheets, as
applicable;

xviik—Tab 41 — Applications involving one or more nonprofit organization,
housing finance corporation, governmental entity, public housing, or
public facility corporation in Control should submit the printout showing
the that the most recent Single Audit or Audits required by 2 CFR
§200.501 was submitted to the Federal Audit Clearinghouse; if not
required to have a federal Single Audit, but required to have a State Single
Audit, a copy of the State Single Audit, or a statement that the
entity/entities are not required to have a Single Audit;

¥bexviii. Amendment request, if applicable per the Post Award Activities
Manual; and
»&xix. Additional information as requested by the Department in its sole
discretion.

d. Applicants in the Supportive Housing Set-Aside must submit a full Application.
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TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
MULTIFAMILY DIRECT LOAN
2021-1 NorTice oF FUNDING AVAILABILITY (NOFA)
3'Y Amendment
Effective September 3, 2021

1) Summary. This Amendment transfers $11,000,000 in HOME funds to 2021-3 NOFA by
amending Sections 1 and 2. The Texas Department of Housing and Community Affairs (the
Department) announces the availability of $26,288,876516,740,258 in HOME funds®and of
$9,465,97455,025,974 in National Housing Trust Fund (NHTF)? for the development of
affordable multifamily rental housing for low-income Texans. Applicants under the 2021-1
NOFA will be accepted from December 11, 2020, through October 5, 2021 (if sufficient funds
remain). Any funds remainringunrequested after close of business on October 5, 2021, will
automatically transfer to the 2021-3 NOFA to be distributed ir—-accordancewith-itsstated
reguirementsin the discretion of the Executive Director. The availability and use of these
funds are subject to the following rules, as applicable:

a. Texas Administrative Code
10 TAC Chapter 1 (Administration)
10 TAC Chapter 2 (Enforcement)
10 TAC Chapter 10 (Uniform Multifamily Rules)
10 TAC Chapter 11 (Qualified Allocation Plan)
10 TAC Chapter 12 (Multifamily Housing Revenue Bonds)
10 TAC Chapter 13 (Multifamily Direct Loan Rule)
http://texreg.sos.state.tx.us/public/readtacSext.ViewTAC?tac_view=3&ti=10&pt=1

b. Texas Government Code
Tex. Gov’t. Code Chapter 2306
http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.2306.htm

'HOME funds under this NOFA may only be awarded to Applications with Development sites in non-Participating
Jurisdictions.

2NHTF funds under this NOFA are subject to federal Commitment deadlines, and the Board may require a Contract
Execution Deadline to enable the Department to meet these federal Commitments regardless of any other time period
listed in the Texas Administrative Code. Failure to meet that Contract Execution Deadline, could result in the Applicant
having the award reduced in whole or in part.
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c. U.S. Department of Housing and Urban Development (HUD) Program Regulations
24 CFR Part 92 (HOME Investment Partnerships Program Final Rule)
24 CFR Part 93 (Housing Trust Fund Interim Rule)

d. Fair Housing
Federal Fair Housing Act, 42 U.S.C. 3601-19.

https://www.tdhca.state.tx.us/fair-housing/index.htm
e. Other Federal laws and regulations may that apply depending on fundingsource:

Environmental Compliance

All federal sources must have some type of environmental review in accordance with
24 CFR Part 93 or 24 CFR Part 58 as applicable.
https://www.tdhca.state.tx.us/program-services/environmental/index.htm

Minimizing Resident Displacement

All federal sources must follow the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970; HOME must follow Section 104(d) of Housing and
Community Development Act of 1974; and all federal sources must follow the HUD
Handbook 1378.

https://www.tdhca.state.tx.us/program-services/ura/index.htm

Labor Standards

HOME funds are regulated by Davis-Bacon and Related Labor Acts (40 U.S.C. §3141-
3144 and 3146-3148, 24 CFR §92.354, and HUD Handbook Federal Labor Standards
Compliance in Housing and Community Development Programs).
https://www.tdhca.state.tx.us/program-services/davis-bacon/index.htm

Employment Opportunities

HOME, and NHTF require compliance with 24 CFR Part 135 (Section 3).
https://www.tdhca.state.tx.us/program-services/hud-section-3/index.htm

NOTE - the Section 3 requirements have changed, Applicants should review the
changes to assure they can meet the new hiring and reporting requirements.

If HOME or NHTF funds are awarded and Federal regulations or subsequent
guidance imposes additional requirements, such Federal regulations or guidance

shall govern.

f. HUD approval of an amendment to the 2020 Action Plan is required prior to
contracting with NHTF funds.

2) Set-Asides. All HOME funds will be subject to the Regional Allocation Formula (RAF, located
in Attachment A) until January 12, 2021, and then available on a statewide basis. Applications
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under any and all Set-Asides may or may not be layered with 9% or 4% Housing Tax Credits
(HTC). The funds made available under this NOFA are available under the following Set-
Asides:

a. Community Housing Development Organization (CHDO) Set-Aside. At least
$5,451,382 in HOME funds are reserved for nonprofit organizations that can be
certified as Community Housing Development Organizations (CHDOs).

b. Soft Repayment Set-Aside. $9,465,974 in NHTF is available in this Set-Aside.
Applicants within this Set-Aside must restrict rent and income for all Direct Loan-
assisted units to 30% as defined in 24 CFR Part 93.

c. General Set-Aside. HOME funds in the amount of 6 $16,740,258 is available in this
Set- Aside. To qualify for Preservation under this Set- Aside, the Application must be
for a Development qualifying as Class A or Class B under Texas Government Code
§2306.802 located on the Development site.

. - . Fund Source and Amount Maximum
Set-Aside Eligible Activities Available Request?
CHDO, Including
Preservation NC, A/R, R HOME $5,451,382 $3,000,000
Soft Repayment NC, A/R, R NHTF $5,025,974 $3,000,000

$9.465.974
ge“era"t',“c'“d'“g NC, A/R, R HOME $16,740,258 | $5,000,000
reservation $26 288 875

Key:

NC — New Construction (For the Soft Repayment Set-Aside, New Construction includes
Reconstruction, as defined in 24 CFR Part 93)

A/R — Acquisition/Rehabilitation

R — Rehabilitation

3 This total includes any other Multifamily Direct Loan Funds previously awarded to the Applicant by the Department
for the Development, including any outstanding loan balances that will remain after the Direct Loan closing.
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BOARD ACTION REQUEST
MULTIFAMILY FINANCE DIVISION
SEPTEMBER 2, 2021

Presentation, discussion, and possible action on a waiver of 10 TAC §13.3(d)(2)(A) for Commons
at St. Anthony’s, Amarillo

RECOMMENDED ACTION

WHEREAS, the Department has received Application #21506 (St. Anthony’s)
requesting Multifamily Direct Loan (Direct Loan) funds under the 2021-3 NOFA for
Adaptive Reuse of an historic building that was part of the first hospital in Amarillo;

WHEREAS, 10 TAC §13.3(d)(2)(A) lists Adaptive Reuse Developments as an ineligible
activity;

WHEREAS, this rule is intended to ensure the Department’s adherence to Direct
Loan requirements and safeguard its ability to timely commit funds, as the multi-
tiered ownership structures that have typically been utilized to maximize the
financial benefits to purchasers of the historic tax credits and housing tax credits
often do not align with Direct Loan requirements, and the prolonged National Park
Service approval process has impeded the Department’s ability to timely commit
funds;

WHEREAS, St. Anthony’s will employ a single-tier investment financing model to
avoid conflict with requirements of Direct Loan funds;

WHEREAS, the architectural plans have not yet been reviewed for compliance with
the Department of the Interior’s Historic Rehabilitation Standards;

WHEREAS, St. Anthony’s has requested a waiver of 10 TAC §13.3(d)(2)(A) in
accordance with 10 TAC §11.207(1) and (2) as a result of the limited development
opportunities in downtown Amarillo that could support an Elderly population;

WHEREAS, staff finds that the need for the waiver was not preventable given the
development opportunities in the North Heights neighborhood of Amarillo, where
this Development will be located;

WHEREAS, this Development is integral to a locally driven, comprehensive
redevelopment effort for the North Heights neighborhood; and




WHEREAS, staff believes that, by granting this waiver, the Department will better serve
the policies and purposes articulated in Tex. Gov't Code, §§2306.001 with respect to
providing for the housing needs of Texans of modest means and contributing to the
preservation, development, and redevelopment of neighborhoods and communities;

NOW, therefore, it is hereby

RESOLVED, a waiver of 10 TAC §13.3(d)(2)(A) is hereby granted on the condition that, if
awarded, the Development is able to provide by the Contract Execution Deadline,
architectural plans that meet all federal and state requirements ; and

FURTHER RESOLVED, that if awarded in regards to the requirements of the federal
funding source, the Department may choose to identify this activity as other than New
Construction, despite the language in 10 TAC §11.1(d). It still will remain New
Construction for the purposes of the tax credit program.

BACKGROUND

St. Anthony’s is a proposed 124-unit Adaptive Reuse Development planned to serve an Elderly
population in the North Heights neighborhood of Amarillo. The proposal will include 36
efficiency, 45 one-bedroom, and 43 two-bedroom units. KRS Housing, LLC and Commonwealth
Development Corporation of America are co-developers. It was approved for 9% HTC on July 22,
2020, and has experienced construction cost increases out of the Applicant’s control.

This request is to waive the prohibition on Adaptive Reuse proposals contained in the MFDL rule
at 10 TAC 13(d)(2)(A). The prohibition was put in place because (1) the ownership structures of
Adaptive Reuse proposals have typically conflicted with federal rules governing MFDL programs;
and (2) historic tax credits have a very lengthy approval process that can endanger the
Department’s ability to commit funds. In this instance, the Applicant has organized its ownership
to negate the Department’s first concern, as described in greater detail below. The Department’s
second concern is mitigated by the amount of funds currently committed, along with the
expected pipeline of approved transactions pending that may be used for the approximately $11
million that remains to be committed by August 12, 2022, along with the strength and experience
of the development team.

The typical “master lease” historic tax credit ownership structure typically utilized for historic tax
credit transactions conflicts with the Direct Loan requirement that tenants lease directly from
the Direct Loan borrower. Here, the ownership structure is organized with a single tier (or direct
investment) structure for the sale of the historic tax credits to the investor, avoiding the need for
a master lease. This structure is no different than the sale of low-income housing tax credits to
the investor. A single entity - St. Anthony’s Amarillo Housing 20, LP — will own the historic



property and incur all the expenditures. The tax credit investor will have the majority ownership
of partnership of 99.99% and the general partner retains a .01 percent interest.

The timeline for the National Park Service to finalize their construction requirements remains a
concern as it relates to the Department’s ability to meet its obligations deadlines, but this
concern is somewhat mitigated by the fact that nearly a quarter of funding for 2020 is
committed,’ that there are a number of robust proposals in the NHTF pipeline under both the
2021-1 and 2021-3 NOFA, and the considerable experience of the development team.

An additional consideration is the impact this Development will have on the community in which
it will be located. The proposed Development was initiated by the North Heights Advisory
Association as a neighborhood plan "Project in Motion." The plan, adopted in 2017, included
several strategies for revitalization, including amending incompatible zoning districts, protecting
historic character, and maximizing opportunities for redevelopment.

Comprehensive rezoning is currently underway, and two new developments have been
completed since adoption of the Project in Motion plan, including a 12-unit duplex community
and, most recently, the North Heights Linen Service, completed in June 2021, which is a 30,000-
square-foot facility serving as a place for hospitals, medical facilities and hospitality entities to
have mass laundry services. The North Heights Linen Service is the only facility in the Texas
Panhandle certified to accommodate healthcare linens, services previously provided to local
facilities by companies in Oklahoma and New Mexico. It is expected to employ 130 people, with
added employment incentives for local residents.

$3,000,000 of the Program Year 2020 allocation of $13,460,505.48 is committed. If awarded NHTF funds, the
Contract Execution Deadline is anticipated to be July 29, 2022.



July 20, 2021

Ms. Marni Holloway

Texas Department of Housing and Community Affairs
221 East 11%" Street

Austin, TX 78701-2410

DELIVERY BY EMAIL: marni.holloway@tdhca.state.tx.us

Re: Commons at St. Anthony’s, TDHCA #20042
Waiver of Rules

Dear Ms. Holloway:

On behalf of St. Anthony’s Amarillo Housing 20, LP (the “Applicant”), please accept this letter as a request
of waiver for §13.3 (d)(2)(A) of the 2021 Multifamily Direct Loan Rule which states that Adaptive Reuse
Developments are considered an “Ineligible Activity.” The Commons at St. Anthony’s is a 124 senior
apartment development located in Amarillo (Region 1 Urban) that received an award of 2020 9% HTCs as
TDHCA #20042. The Development meets the definition of Adaptive Reuse in 10 TAC §11.1(d)(1) as the
apartment community will be constructed within a portion of the historic St. Anthony’s Hospital, a building
dating back to the early 1900’s and the first hospital to serve Amarillo.

The Commons at St. Anthony’s has experienced significant cost overruns due to steeply rising material
prices, snarled supply chains and staffing caused by a confluence of factors including the presidentially
declared disasters of both the Texas SEVERE WINTER STORMS (4586-DR-TX) and Texas COVID-19
PANDEMIC (DR-4485-TX.) In an effort to keep the Commons at St. Anthony’s development financially
viable, the Applicant will be submitting an Application for funding under 2021-3 NOFA for National
Housing Trust Fund funding through the Multifamily Direct Loan program.

We ask that a waiver of §13.3 (d)(2)(A) be granted to consider The Common’s at St. Anthony’s as an
Adaptive Reuse to be eligible to apply for National Housing Trust Fund funding under the 2021-3 NOFA. It
is our understanding the ineligibility of Adaptive Reuse in the Multifamily Direct Loan Rule is based on the
master lease structures that are frequently used by historic tax credit investors in which the property is
master leased to an investor. In this structure, there can be multiple parties within ownership and they
can change through the partnership life.

While The Commons at St. Anthony’s will be receiving both Federal and State historic tax credits, it is
important to note that the Development will be utilizing a single tier (or direct investment) structure for
the sale of the historic tax credits to the investor. This structure is no different than the sale of low-income
housing tax credits to the investor. A single entity - St. Anthony’s Amarillo Housing 20, LP — will own the
historic property and incur all the rehabilitation expenditures. The tax credit investor will have the
majority ownership of partnership of 99.99% and the general partner retains a .01 percent interest. The
ownership structure as represented in the Application remains unchanged.



Need for Waiver is Not Within the Control of the Applicant

The Development has succumbed to increased construction costs caused by the duality of the
presidentially declared disasters due to COVID and the severe winter freeze. These natural disasters and
the construction markets response is completely outside the control of the Applicant. In order for the
Development to apply for funds made available by TDHCA for this exact cause in the 2021-3 NOFA, the
Common’s at St. Anthony’s must be found eligible to apply.

The definition of Adaptive Reuse is a TDHCA-defined term in 10 TAC §11.1(d)(1). The National Housing
Trust Fund does not provide a definition of “adaptive reuse” nor is the term included in the entirety of
its rule. For purposes of the National Housing Trust Fund, the development fits the “Eligible Activities” as
laid out in §93.200 of the National Housing Trust Fund Interim Rule (24 CFR Part 93.)

(a)(1) HTF funds may be used for the production, preservation, and rehabilitation of affordable rental
housing and affordable housing for first-time homebuyers through the acquisition (including assistance
to homebuyers), new construction, reconstruction, or rehabilitation of nonluxury housing with suitable
amenities, including real property acquisition, site improvements, conversion, demolition, and other
expenses, including financing costs, relocation expenses of any displaced persons, families, businesses, or
organizations; for operating costs of HTF-assisted rental housing; and for reasonable administrative and
planning costs.

We ask that TDHCA consider the reason why “Adaptive Reuse” is considered ineligible in the Multifamily
Direct Loan Rule and note that the Commons at St. Anthony’s will be using a straightforward, single-tier
investment of the historic tax credits that will not require a lease-structure or ownership change that
could conflict with the National Housing Trust Fund rules.

The waiver better serves the policies and purposes articulated in Tex. Gov't Code §§2306.001,
2306.002, 2306.359, and 2306.6701 than not granting the waiver

In §2306.001, the very first purpose listed for TDHCA is to “assist local governments in providing
essential public services for their residents.” The third purpose is “contribute to the preservation,
development, and redevelopment of neighborhoods and communities...” The Commons at St.
Anthony’s, achieves both of these purposes by providing redeveloping the vacant St. Anthony Hospital
into 124-units of high-quality rental housing affordable to seniors in Amarillo, TX. The Commons at St.
Anthony’s is located within the North Heights Neighborhood Association where there are multiple, local
investment and development strategies in place to both direct investment to this historic area of
Amarillo, while also preserving affordable housing opportunities. With the MFDL funding, the Commons
at St. Anthony’s will be rehabilitated, preserved and rebirthed while allowing the City of Amarillo to
offer this critical housing resource for lower income seniors.

We appreciate the thoughtful consideration of this waiver as it allows this critical housing resource to
continue moving forward with the planned rehabilitation. Please feel free to contact me at (512) 203-
4417 with any questions.

Best,
Jennifer Hicks, Consultant
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BOARD REPORT
MULTIFAMILY FINANCE DIVISION
SEPTEMBER 2, 2021

Report regarding the 2021 Competitive Housing Tax Credit awards

At the meeting held on July 22, 2021, the Texas Department of Housing and Community Affairs (TDHCA)
Governing Board approved a list of Applications recommended for Final Commitments of Housing Tax
Credits from the 2021 State Competitive Housing Credit Ceiling. Notably, the Board’s approval was
conditioned upon a number of factors, including “completion of any other reviews required to ensure
compliance with the applicable rules and requirements for the Competitive Housing Tax Credit
Program.” The Board approved the recommended action item; however, upon review to ensure
compliance with statutory restrictions, staff identified that there were two types of ministerial errors
that impacted a number of the Applications that had been recommended for award relating to the At-
Risk and Urban and Rural subregions. The errors did not involve the evaluation, scoring, or underwriting
of the applications, themselves.

At-Risk Set-Aside

The first issue relates to the At-Risk Set-Aside. The QAP, implementing statutory requirements, requires
that the Department set aside for eligible at-risk developments not less than 15% of the housing tax
credits available for allocation in the calendar year. In the awards made by the Board on July 22, 2021,
that amount had not been met.

To ensure the correct volume of At-Risk Applications is awarded and the statutory requirement achieved,
one Application below will be added to the award list in order to reach the required 15%. While this
award will be issued a Commitment Notice, it will still be completely reviewed first.

At-Risk ‘ 21312 ‘ SavannahPark of Keene (Keene) ‘ Rural ‘ Elderly ‘ $392,000

Rural Allocation

Tex. Gov’'t Code §2306.111(d)(3)) requires that at least 20% of the credits made available are allocated
to Applications in Rural Areas. An error was made within the spreadsheet used to determine the
recommended Applications within all set-asides & subregions. The Rural and Urban designations of
several Applications in the At-Risk Set-Aside were inadvertently changed, which made the calculations
reflect that a higher total credit amount had been achieved for Rural Applications than was accurate.
This error was carried throughout all remaining steps in the collapse process, resulting in an insufficient
credit total being recommended to Rural Applications on the award log presented at the Board meeting.
Because the incorrect workbook led staff to believe that sufficient awards had been made in Rural
subregions to achieve the 20% requirement, three Urban Applications were presented on the award log
for which those credits now need to be distributed to Rural Allocations. Those Urban Applications are
listed below. Commitment Notices from the 2021 Credit Ceiling are not able to be issued, though these
applications will be retained on the 2021 waiting list.




Region 7 21063 | Parker Apartments (Austin) Urban | General $1,500,000
Region 8 21318 | Cypress Creek Temple (Temple) Urban | General $1,500,000
Region 12 21317 | San Angelo Terrace (San Angelo) Urban | General $1,328,167

To ensure the correct volume of rural Applications is awarded and the statutory requirement achieved,
three Applications below will be added to the award list in order to reach the required Rural 20%. While
each of these awards will be issued a Commitment Notice from the 2021 Housing Tax Credit Ceiling to

ensure the statutory rural requirements are met, any applications that have not been completely
reviewed first will have reviews completed.

Region 4 21099 | Marshall Crossing (Marshall) Rural | Elderly $1,041,113
Region 5 21221 | Providence on Park (Lumberton) Rural | Elderly | $1,324,086.00
Region 11 21219 | Eagles Gate Apartments (Eagle Pass) | Rural | General $967,455.00
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BOARD ACTION REQUEST
MULTIFAMILY FINANCE DIVISION
SEPTEMBER 2, 2021

Presentation, discussion, and possible action on the proposed repeal of 10 TAC Chapter 11
concerning the Housing Tax Credit Program Qualified Allocation Plan, proposed new 10 TAC
Chapter 11 concerning the Housing Tax Credit Program Qualified Allocation Plan, and directing
their publication for public comment in the Texas Register

RECOMMENDED ACTION

WHEREAS, the Texas Department of Housing and Community Affairs (the
Department) is authorized by Tex. Gov’t Code Ch. 2306, Subchapter DD, to make
Housing Tax Credit allocations for the State of Texas;

WHEREAS, pursuant to Tex. Gov't Code §2306.053 the Department is authorized
to adopt rules governing the administration of the Department and its programs;

WHEREAS, the Department, as required by §42(m)(1) of the Internal Revenue
Code and Tex. Gov't Code §2306.67022, developed this proposed Qualified
Allocation Plan (QAP) to establish the procedures and requirements relating to an
allocation of Housing Tax Credits;

WHEREAS, upon approval of the proposed QAP, the rule will be made available for
public comment in the Texas Register through October 8, 2021, and then returned
to the Board for final approval; and

WHEREAS, pursuant to Tex. Gov't Code §2306.6724, the Board shall adopt a
proposed Qualified Allocation Plan no later than September 30 and, on or before
November 15, submit it to the Governor, to approve, reject, or modify and
approve not later than December 1;

NOW, therefore, it is hereby

RESOLVED, that the proposed repeal of 10 TAC Chapter 11, and a proposed new
10 TAC Chapter 11 concerning the Housing Tax Credit Qualified Allocation Plan
together with the preambles presented to this meeting, are hereby approved for
publication in the Texas Register for public comment; and

FURTHER RESOLVED, that the Executive Director and his designees be and each
of them are hereby authorized, empowered, and directed, for and on behalf of
the Department, to cause the proposed Qualified Allocation Plan, together with
the changes, if any, made at this meeting and the preambles, in the form
presented to this meeting, to be published in the Texas Register for public
comment and, in connection therewith, make such non-substantive technical
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corrections, including any required revisions to the preambles, as they may deem
necessary to effectuate the foregoing.

BACKGROUND

General Information: Attached to this Board Action Request is the Qualified Allocation Plan (QAP),
which reflects staff’s recommendations for the Board’s consideration. The attached QAP identifies
the differences between the 2021 QAP and the proposed 2022 QAP in blackline format. The QAP
submitted to the Texas Register will be a proposed new version of the 2022 QAP, and will not identify
the changes between 2021 and 2022. However, the Department’s Public Comment page will include
a blackline version of the proposed 2022 QAP as approved by the Board to facilitate stakeholders’
engagement with the changes.

A Rules Committee meeting was held on August 6, 2021, during which Committee members received
comment from the public regarding potential changes for the QAP. The draft 2022 QAP presented
to the Board today incorporates the changes the Rules Committee instructed staff to bring forward
for consideration by the Board, as well as other changes.

Due to timing and staff constraints, it was not possible to publish a staff draft. The draft QAP
presented to the Board at this meeting has not received early scrutiny by stakeholders.

Rule-Making Timeline: Upon Board approval, the proposed 2022 QAP will be posted to the
Department’s Public Comment website on September 7, 2021, and published in the Texas Register
on September 17, 2021. Public comment will be accepted between September 17, 2021, and October
8, 2021. Staff will then consider and prepare reasoned responses to public comment as part of the
final action on the QAP that will be brought before the Board on November 10, 2021 for approval.
Subsequently, the QAP will be submitted to the Office of the Governor not later than November 15,
2021, for him to approve, approve with changes, or reject. Upon the Governor’s approval, approval
with modifications, or rejection, which must occur no later than December 1, 2021, the adopted
2022 QAP will be published in the Texas Register and posted to the Department’s website.

Summary of Proposed Changes: While not inclusive of all changes proposed, a description of the
more significant recommendations that are considered changes of policy are described below. There
are multiple modifications that allow for the issuance of a Determination Notice without Board
approval for 4% Housing Tax Credits, as approved by the Board at its meeting on April 8, 2021. There
are multiple additions to the QAP to allow for the use of 2022 Supplemental Competitive Housing
Tax Credits (2022 Supplemental HTC) for support of 2019 and 2020 9% Developments that have been
negatively impacted by the COVID-19 pandemic.

10 TAC Chapter 11, Subchapter A

§11.1(d) — Definitions. (2) The definition of Administrative Deficiency has been modified to allow the
use of Administrative Deficiency throughout the Affordability Period, and to allow staff to take action
without issuance of an Administrative Deficiency. (5) The definition of Applicable Percentage was
revised to reflect changes to IRS Code. (19) The definition of Commitment Notice was changed to
reflect changes in other parts of the QAP. (27) The definition of Contract was changed to differentiate
it from Commitment. (30) The definition of Control was revised to include a requirement that persons
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with Control of a Development must be identified in an Application. (38) The definition of
Development was revised to add clarifications regarding a scattered site Development. (51) Existing
Residential Development was revised to include any type of residential dwelling. (88, 123) The
definitions of Original Application and Supplemental Credits were added to accommodate terms used
in relation to the 2022 Supplemental HTC. (139) The definition of Unit Type was revised to remove
the statement that a half bathroom does not constitute a change in Unit Type.

§11.2 — Program Calendar. This section is modified to reflect dates for the 2022 Application round,
and (b)(4) Resolutions Delivery Date was modified to allow for the submission of required resolutions
prior to the issuance of a Determination Notice.

§11.3 Housing De-Concentration Factors
(b)(1), (d)(1)(B), (f) and (g) reflect how the factors are affected by the 2022 Supplemental HTC
Applications.

§11.4 Tax Credit Request, Award Limits and Increase in Eligible Basis

§11.4(a) reflects how the Credit limit is affected by the 2022 Supplemental HTC Applications. To serve
as a disincentive for applicants asking for more than is necessary, for each dollar of supplemental
allocation received by a developer, their developer cap under the 2022 Competitive Cycle will be
reduced by $1.50.

§11.4(b) The maximum Application amount is increased to $2 million and clarification is added on how
the elderly maximum in some subregions is affected by the 2022 Supplemental HTC Applications.

§11.5 Competitive HTC Set-Asides.

The Nonprofit, USDA, and At-Risk Set-asides reflect how the set-asides are affected by the 2022
Supplemental HTC Applications. Supplemental Credits issued by the Board will be attributed to each
2022 Set-aside for the 2022 Application round as appropriate (for instance, for a 2020 development
awarded out of the 2020 Non-Profit Set-Aside, now receiving $100,000 in Supplemental Credits,
$100,000 would be attributed to the 2022 Non-Profit Set-Aside).

§11.6 Competitive HTC Allocation Process
Regional Allocation Formula, Elderly Developments, Statewide Collapse and Force Majuere reflect how
they are affected by the 2022 Supplemental HTC Applications.

§11.8 Pre-Application Requirements
11.8 (b)(2) Reference to a reasonable search is removed to better meet statutory requirements.

§11.9 — Competitive HTC Selection Criteria. Staff has made several changes to this section noted
below.

$11.9(a) — General Information. The limitation on use of an Administrative Deficiency if no supporting
documentation is submitted has been removed.

$11.9(c)(6)(C) — Residents with Special Housing Needs. Paragraph is added to provide one point for
proximity to veterans medical providers as required by HB 1558.

§11.9(c)(7) — Proximity to Job Areas. The first paragraph is edited to reflect other changes for this
scoring item.

$11.9(c)(7)(A) — Proximity to Urban Core. This scoring items has been removed; the remaining item, as
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modified, effectively replaces it.

$11.9(c)(7)(A) (previously (B)) — Proximity to Jobs. The radius from the proposed Development site was
increased from one mile to two miles in municipalities with population over 500,000. The radius was
increased to 4 miles in municipalities with population less than 500,000 or in unincorporated areas.
$11.9(d)(5)(A) — Letter from a State Representative. Revision allows for submission of a letter from a
State Representative using alternative, verifiable methods.

$11.9(d)(7) — Concerted Revitalization Plan. This scoring item has been significantly modified to ease
the time-consuming nature of the reviews and to ease the process for applicants. The revision provides
more points for a development in a QCT as required by Section 42 IRC.

§11.9(e)(2) — Cost per Square Foot. Costs were increased by 5% across all categories. Staff based this
increase on measuring the CPI change from November 2020 to present, which (not seasonally
adjusted) is 4.9%.

§11.9(e)(7) — Right of First Refusal. Provision was added to grant three points for Developments
comprised of single-family detached homes that will provide residents with a right of first refusal at
the end of the Compliance Period.

§11.10 Third Party Request for Administrative Deficiency for Competitive HTC Applications. This

section was modified to clarify matters that may be considered a Third Party Request for Administrative
Deficiency, how staff will respond to the requests, and resulting potential Board actions.

10 TAC Chapter 11, Subchapter B

§11.101 - Site and Development Requirements and Restrictions. Staff has made several changes to
this section.

$11.101(a)(2) Undesirable Site Features. Provision is added making proposed sites that would violate
a Joint Land Use Study for a military installation ineligible.

$11.101(a)(3) Neighborhood Risk Factors. Because TEA will not be publishing school ratings for the
2020-2021 academic year requirements to provide mitigation for schools is suspended for 2022.
$11.101(b)(1)(ii) Development Requirements and Restrictions. Developments where site features
require basement splits will not be required to have an elevator if no resident will have to climb more
than two stories to reach a unit or common area.

$11.101(b)(2) Development Size Limitations. Modified to allow Tax Exempt Bond Developments
involving new construction or adaptive reuse to meet capture rate requirements rather than a
maximum 120 units.

§11.101(b)(4) Mandatory Development Amenities. Added language regarding certain amenities that
are not eligible for Multifamily Direct Loan funding.

$11.101(b)(5)(B) Common Amenities. Added language to require non-contiguous single-family sites
to provide a combination of unit and common amenities to reach the appropriate points level.
$11.101(b)(6)(B) Unit, Development Construction, and Energy and Woater Efficiency Features.
Increased the number of points required for Multifamily Direct Loan-only Applications by one point,
to resolve a conflict with Rehabilitation and Supportive Housing Developments in the same section.

10 TAC Chapter 11, Subchapter C

§11.201(2)(A) and (B) - Filing of Application for Tax-Exempt Bond Developments. Instructions for
Lottery and Non-Lottery Applicants filing an Application are modified for clarity and to reflect current
processes.
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§11.201(2)(C) — Filing of Applications for Direct Loan. Applicants are informed of Application
requirements in the Direct Loan Rule and applicable Notice of Funding Availability.

§11.201(3) Certification of Tax Exempt Bond Applications with New Docket Numbers. The section
has been struck, as it is not applicable to current process.

§11.201(5) — Evaluation Process. Adds a requirement that a scoring notice will be sent to an Applicant
21 days prior to the final Board approval of awards.

§11.201(6)(B) — Order of review of Applications under various Programs. Excess language has been
removed so this section reflects current process.

§11.201(7)(A) — Deficiency Process. Language is added to allow extension as a reasonable
accommodation.

§11.201(7)(B) — Deficiency Process. Clarification added that a point deduction for failure to timely
respond does not impact the Pre-Application score.

§11.203(1)(B) Public Notifications. Reasonable search provision removed to meet statutory
requirements.

§11.204(4)(C) — Notice, Hearing, and Resolution for Tax-Exempt Bond Developments. Extraneous
language is removed.

§11.204(7)(A) — Non-Department Debt Financing. Language is added to clarify that only the income
and rent restrictions that impact Units also restricted by the Department will appear in the LURA.

§11.204(7)(A)(ii)(1) - Non-Department Debt Financing. Language is added to allow for lender
acknowledgement in forms other than a signed letter.

§11.204(7)(A)(iii) - Non-Department Debt Financing. Applicants with certain outstanding USDA loans
will be required to complete a new Application exhibit to support accurate Underwriting.

§11.204(7)(B) - Gap Financing. Applicants will be required to show that they have made application
for funds from an available source.

§11.204(10)(E) — Site Control. Modified for Tax-Exempt Bond Applications to require certification
that the site control submitted to the Texas Bond Review Board continues to be valid.

§11.204(12) — Title Commitment/Policy. A Title Commitment will not be required for Tax-Exempt
Bond Developments that are not layered with Direct Loan or where the Department is not the issuer.

§11.204(13)(B) — Organizational Charts. Investor group entities that appear in the Ownership
Organizational Charts must provide evidence of SEC registration and that these types of entities are
not eligible to apply for Direct Loans (because they cannot provide the necessary information required
by HUD to check the Suspended and Debarred Listing).

Page 5 of 15



§11.204(14) — Nonprofit Ownership. Tax-Exempt Bond Applications may provide a copy of the
inducement resolution rather a board resolution.

§11.204(15) - Feasibility Report. Tax-Exempt Bond Applications are required to provide only a survey.

§11.204(15)(B) - Feasibility Report. Description of environmental conditions and local design
restrictions is added to topics that must be considered in the executive summary.

§11.205(3) — Scope and Cost Review. For Tax-Exempt Bond Developments that do not include a
request for Direct Loan or where the Department is not the bond issuer, a Scope and Cost Review will
not be required.

§11.205(4) — Appraisal. If an Application includes a Market Analysis, an appraisal is not required if no
acquisition costs are entered in the development cost schedule.

§11.207 — Waiver of Rules. Language is added to expand the ability of staff to initiate a waiver
request, unnecessary language is removed, and language is added that allows the Board to grant a

waiver that will provide a forward commitment if there are extenuating or unforeseen circumstances.

10 TAC Chapter 11, Subchapter D, Underwriting, and Loan Policy

§11.302 (d)(1)(B) — Miscellaneous Income. Income from tenant-based vouchers will not be
considered.

§11.302 (d)(2)(B) — Management Fee. Management Fees outside of the 4% - 6% range must be
documented.

§11.302 (d)(3) — Net Operating Income. For certain Tax-Exempt Bond Developments, the Applicant’s
NOI will generally be considered reasonable.

§11.302 (e) — Total Housing Development Costs. For Competitive Housing Tax Credit Applications,
the Underwriter will adjust a line item to meet program rules, but will not make other adjustments to

meet feasibility requirements.

§11.302 (e)(1)(A)(ii) — Acquisition Cost. An appraisal is not required if the land or building is being
donated to the proposed Development.

§11.302 (e)(7)(B) — Developer Fee. The higher Developer Fee allowance for smaller Developments is
removed.

§ 11.302 (e)(9) — Reserves. Up to 12 months of stabilized operating expense and debt service will be
allowed.
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§11.302 (e)(10) — Soft Cost. For certain Tax-Exempt Bond Developments, the Applicant’s Soft Costs
will generally be characterized as reasonable.

§11.302 (g)(4) — Direct Loans. The standards applied to Applications will also be applied to requests
for subordination or refinance.

§11.302 (i)(1) — Gross Capture Rate. Changes refine the Gross Capture Rate for Developments of
differing sizes.

§11.302 (i)(4) — Long Term Feasibility. Distinction is made for Negative Cash flow during years two
through fifteen for Applications that do not include a Direct Loan request.

§11.306(k) Scope of Work Narrative. Description is added of the Scope of Work Narrative required
for certain Tax-Exempt Bond Developments in place of the previously-required Scope and Cost
Review.

10 TAC Chapter 11, Subchapter E

§11.901 - Fee Schedule. Language is added requiring Applicants to pay any insufficient funds fees
charged to the Department.

§11.901(7) - Tax Exempt Bond Development Determination Notice Fee. The time frame for request
of a refund of the Fee is tied to the Certificate of Reservation deadline, to better capture the timing
of bond closing requirements.

§11.901(19) — Determination Notice Reinstatement Fee. The fee has been removed.

§11.901(19)(ii) — Appraisal Review Fee. New language provides for submission of the Appraisal
Review Fee for Tax-Exempt Bond Development Applicants, includes provision for refund if the Third
Party Appraisal Review is not conducted, and adds the amount of the fee.

§11.902(f) - Appeals Process. Language is added to clarify how Competitive HTC appeals will be
handled if there is insufficient time for the Executive Director to respond prior to the late July Board
meeting.

§11.905. General Information for Commitments or Determination Notices.

§11.906. Commitment and Determination Notice General Requirements and Required
Documentation.

§11.907. Carryover Agreement General Requirements and Required Documentation.

These three sections are moved in part or wholly from 10 TAC §10.400, the Asset Management Rules,
in order to reflect current process. Changes are made to §11.906 to reflect current process for
administrative issuance of Determination Notices.

SUBCHAPTER F. SUPPLEMENTAL HOUSING TAX CREDITS
Over the last six to twelve months, there have been increases nationally in construction costs that
have prompted Texas tax credit developers to request that TDHCA use a portion of the 2022 credit
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ceiling to make supplemental allocations to help stabilize their 2019 and 2020 HTC developments.

Subchapter F of the QAP provides a method to do so. The key components of the subchapter are:

e From past experience TDHCA has learned that giving one development two allocations of
credits from different years can be problematic and cumbersome for the property and for the
Compliance and Asset Management teams at TDHCA. To mitigate that challenge and limit the
burden on TDHCA staff, the draft QAP reflects that each Development that receives a
Supplemental Allocation will ‘return’ their 2019/2020 credits through force majeure
provisions, and receive a ‘new’ 2022 allocation that includes the original amount, plus the
supplemental increase.

e To minimize other processes in statute or rule being triggered, requests for supplemental
allocations are not considered to be new applications, but are considered ‘supplements’ to the
original application that was awarded credits in either 2019 or 2020. Requests are also not
considered to be amendments.

e Because each Application has already been determined to meet threshold and scoring
documentation in the year of their award, those items are considered satisfied for the 2022
credits. This includes notifications, submission of any local resolutions that may have been
needed, etc.

e S5 million is being allotted for these requests. That S5 million will be regionally allocated into
subregions consistent with the allocation methodology typically used for credits with a
reduced floor of $40,000 for subregions since the floor of $600,000 is not appropriate for a
total of only $5 million. Requests will be allotted within each subregion and region using the
Applicant’s final score from the year in which they received their Original award. Staff will
follow the same collapse methodology as a typical award cycle. Board approval of these
requests is tentatively planning to occur in April 2022.

e Requests are limited to 15% of their Original Allocation amount. Requests are only permitted
to reflect revisions to the financing components of the application, and to reaffirm
certifications made in the Original Application. Other application changes that would typically
prompt an Amendment process and review under statute are not permitted and must be
submitted separately using the normal amendment process.

e Requests will be evaluated by TDHCA underwriters who will determine the amount of
Supplemental credits allowable. Certain restrictions are placed on the requests preventing the
applicants from increasing their developer fee or reducing how much developer fee is
deferred.
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Attachment 1: Preamble, including required analysis, for proposed repeal of 10 TAC Chapter 11,
Qualified Allocation Plan

The Texas Department of Housing and Community Affairs (the Department) proposes the repeal of
10 TAC Chapter 11, Qualified Allocation Plan (QAP). The purpose of the proposed repeal is to eliminate
an outdated rule while adopting a new updated rule under separate action.

The Department has analyzed this proposed rulemaking and the analysis is described below for each
category of analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX GOV’T CODE §2001.0221.

1. Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed
repeal would be in effect, the repeal does not create or eliminate a government program, but relates
to the repeal, and simultaneous readoption making changes to an existing activity, concerning the
allocation of Low Income Housing Tax Credits (LIHTC).

2. The repeal does not require a change in work that would require the creation of new employee
positions, nor is the proposed repeal significant enough to reduce work load to a degree that any
existing employee positions are eliminated.

3. The repeal does not require additional future legislative appropriations.

4. The repeal does not result in an increase in fees paid to the Department or in a decrease in fees
paid to the Department.

5. The repeal is not creating a new regulation, except that it is being replaced by a new rule
simultaneously to provide for revisions.

6. The action will repeal an existing regulation, but is associated with a simultaneous readoption
making changes to an existing activity, concerning the allocation of LIHTC.

7. The repeal will not increase or decrease the number of individuals subject to the rule’s applicability.
8. The repeal will not negatively or positively affect this state’s economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND
REGULATORY FLEXIBILITY REQUIRED BY TEX GOV'T CODE §2006.002.

The Department has evaluated this repeal and determined that the repeal will not create an economic
effect on small or micro-businesses or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX GOV'T CODE §2007.043.
The repeal does not contemplate nor authorize a taking by the Department; therefore, no Takings
Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX GOV’'T CODE §2001.024(a)(6).

The Department has evaluated the repeal as to its possible effects on local economies and has
determined that for the first five years the repeal would be in effect there would be no economic
effect on local employment; therefore no local employment impact statement is required to be
prepared for the rule.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX GOV’T CODE §2001.024(a)(5).
Mr. Wilkinson has also determined that, for each year of the first five years the repeal is in effect, the
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public benefit anticipated as a result of the repealed section would be an updated and more germane
rule for administering the allocation of LIHTC. There will not be economic costs to individuals required
to comply with the repealed section.

f. FISCAL NOTE REQUIRED BY TEX GOV'T CODE §2001.024(a)(4).

Mr. Wilkinson has determined that for each year of the first five years the repeal is in effect, enforcing
or administering the repeal does not have any foreseeable implications related to costs or revenues
of the state or local governments.

REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to
October 8, 2021, to receive stakeholder comment on the proposed repealed section. Written
comments may be submitted to the Texas Department of Housing and Community Affairs, Attn:
Matthew Griego, QAP Public Comment, P.O. Box 13941, Austin, Texas 78711-3941, or by fax to (512)
475-1895, attn: Matthew Griego, QAP Public Comments, or by email to htc.public-
comment@tdhca.state.tx.us. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. Austin local time
OCTOBER 8, 2021.

STATUTORY AUTHORITY. The proposed repeal is made pursuant to Tex. Gov't Code §2306.053, which
authorizes the Department to adopt rules. Except as described herein the proposed repealed sections
affect no other code, article, or statute.

10 TAC Chapter 11, Qualified Allocation Plan

SUBCHAPTER A

§11.1 General

§11.2 Program Calendar for Housing Tax Credits

§11.3 Housing De-Concentration Factors

§11.4 Tax Credit Request and Award Limits

§11.5 Competitive HTC Set-Asides. (§2306.111(d))

§11.6 Competitive HTC Allocation Process

§11.7 Tie Breaker Factors

§11.8 Pre-Application Requirements (Competitive HTC Only)
§11.9 Competitive HTC Selection Criteria

§11.10 Third Party Request for Administrative Deficiency for Competitive HTC Applications

SUBCHAPTER B
§11.101 Site and Development Requirements and Restrictions

SUBCHAPTER C

§11.201 Procedural Requirements for Application Submission

§11.202 Ineligible Applicants and Applications

§11.203 Public Notifications (§2306.6705(9))

§11.204 Required Documentation for Application Submission

§11.205 Required Third Party Reports

§11.206 Board Decisions (§§2306.6725(c); 2306.6731; and 42(m)(1)(A)(iv))
§11.207 Waiver of Rules
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SUBCHAPTER D

§11.301 General Provisions

§11.302 Underwriting Rules and Guidelines

§11.303 Market Analysis Rules and Guidelines

§11.304 Appraisal Rules and Guidelines

§11.305 Environmental Site Assessment Rules and Guidelines
§11.306 Property Condition Assessment Guidelines

SUBCHAPTER E

§11.901 Fee Schedule

§11.902 Appeals Process

§11.903 Adherence to Obligations

§11.904 Alternative Dispute Resolution (ADR) Policy
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Attachment 2 Preamble, including required analysis, for proposed new 10 TAC Chapter 11, Qualified
Allocation Plan

The Texas Department of Housing and Community Affairs (the “Department”) proposes new 10 TAC
Chapter 11, Qualified Allocation Plan (QAP). The purpose of the proposed new section is to provide
compliance with Tex. Gov't Code §2306.67022 and to update the rule to: clarify multiple definitions;
update the Program Calendar; add provision for Developments comprised of single family homes
intended for ownership in the Competitive Housing Tax Credit Program; remove a scoring item that
generally duplicates another and expands the radius for Proximity to Jobs so that more potential
Development sites will be competitive; add a scoring item related to proximity to veterans’ health
care; simplify the requirements for a Concerted Revitalization Plan; allow for increased costs in
scoring; revise timelines and requirements associated with Tax-Exempt Bond Developments; add
provisions for Commitments, Determination Notices, and Carryover Agreements; provide for the use
of 2022 Competitive Housing Tax Credits to assist 2019 and 2020 Competitive Housing Tax Credit
Applicants negatively impacted by the COVID-19 pandemic and; specify provisions for termination for
Applications seeking Tax-Exempt Bond or Direct Loan funds.

Tex. Gov't Code §2001.0045(b) does not apply to the rule proposed for action for two reasons: 1) the
state’s adoption of the QAP is necessary to comply with IRC §42; and 2) the state’s adoption of the
QAP is necessary to comply with Tex. Gov’'t Code §2306.67022. The Department has analyzed this
proposed rulemaking and the analysis is described below for each category of analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX GOV’T CODE §2001.0221.

Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed
new rule would be in effect:

1. The rule does not create or eliminate a government program, but relates to the readoption of this
rule which makes changes to an existing activity, concerning the allocation of Low Income Housing
Tax Credits (LIHTC) and other Multifamily Development programs.

2. The new rule does not require a change in work that would require the creation of new employee
positions, nor are the rule changes significant enough to reduce work load to a degree that eliminates
any existing employee positions.

3. The rule changes do not require additional future legislative appropriations.

4. The rule changes will not result in any increases in fees. The proposed rule removes a Determination
Notice Reinstatement Fee.

5. The rule is not creating a new regulation, except that it is replacing a rule being repealed
simultaneously to provide for revisions.

6. The rule will not limit or repeal an existing regulation, but can be considered to “expand” the
existing regulations on this activity because the proposed rule has sought to clarify Application
requirements.

Some “expansions” are offset by corresponding “contractions” in the rules, compared to the 2021
QAP. Notably, the Department has sought to remove superfluous language wherever possible and to
consolidate rules to reflect current process. A new subchapter is added to provide assistance to 2019
and 2020 Competitive Housing Tax Credit Applications negatively impacted by cost increases
associated with the COVID-19 pandemic.
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These additions, removals, and revisions to the QAP are necessary to ensure compliance with IRC §42
and Tex. Gov't Code §2306.67022.

7. The rule will not increase or decrease the number of individuals subject to the rule’s applicability;
and

8. The rule will not negatively affect the state’s economy, and may be considered to have a positive
effect on the state’s economy because changes at 10 TAC §11.9(c)(7), Proximity to Job Areas, may
help to encourage the development of affordable multifamily housing in robust markets with strong
and growing economies.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND
REGULATORY FLEXIBILITY REQUIRED BY TEX GOV'T CODE §2006.002. The Department, in drafting this
proposed rule, has attempted to reduce any adverse economic effect on small or micro-business or
rural communities while remaining consistent with the statutory requirements of Tex. Gov’'t Code,
§2306.67022. Some stakeholders have reported that their average cost of filing an Application is
between $50,000 and $60,000, which may vary depending on the specific type of Application, location
of the Development Site, and other non-state of Texas funding sources utilized. The proposed rules
do not, on average, result in an increased cost of filing an application as compared to the existing
program rules.

1. The Department has evaluated this rule and determined that none of the adverse effect strategies
outlined in Tex. Gov't Code §2006.002(b) are applicable.

2. There are approximately 100 to 150 small or micro-businesses subject to the proposed rule for
which the economic impact of the rule may range from $480 to many thousands of dollars, just to
submit an Application for Competitive or non-Competitive HTCs, or Direct Loans. The Department
bases this estimate on the potential number of Applicants and their related parties who may submit
applications to TDHCA for LIHTC. The fee for submitting an Application for LIHTC is $30 per unit, and
all Applicants are required to propose constructing, at a minimum, 16 Units. While, in theory, there is
no limit to the number of Units that could be proposed in a single Application, practically speaking,
the Department sees few proposed Developments larger than 350 Units, which, by way of example,
would carry a fee schedule of $10,500. These Application Fee costs are not inclusive of external costs
required by the basic business necessities underlying any real estate transaction, from placing earnest
money on land, conducting an Environmental Site Assessment, conducting a market study, potentially
retaining counsel, hiring an architect and an engineer to construct basic site designs and elevations,
and paying any other related, third-party fees for securing the necessary financing to construct
multifamily housing. Nor does this estimate include fees from the Department for Applications that
successfully attain an award.

There are 1,285 rural communities potentially subject to the proposed rule for which the economic
impact of the rule is projected to be $SO. The proposed rule places no financial burdens on rural
communities, as the costs associated with submitting an Application are born entirely by private
parties. If anything, a rural community securing a LIHTC Development will experience an economic
benefit, not least among which is the potential increased property tax revenue from a large
multifamily Development.

3. The Department has determined that because there are rural tax credit awardees, this program
helps promote construction activities and long term tax base in rural areas of Texas. Aside from the

Page 13 of 15



fees and costs associated with submitting an Application, there is a probable positive economic effect
on small or micro-businesses or rural communities that receive LIHTC awards and successfully use
those awards to construct multifamily housing, although the specific impact is not able to be
guantified in advance.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX GOV'T CODE §2007.043. The proposed rule does
not contemplate or authorize a takings by the Department. Therefore, no Takings Impact Assessment
is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX GOV’'T CODE §2001.024(a)(6).

The Department has evaluated the rule as to its possible effects on local economies and has
determined that for the first five years the rule will be in effect the rule may provide a possible positive
economic effect on local employment in association with this rule since LIHTC Developments often
involve a total input of, typically at a minimum, $5 million in capital, but often an input of $10 million
- $30 million. Such a capital investment has concrete direct, indirect, and induced effects on the local
and regional economies. However, because the exact location of where program funds and
development are directed is not determined in rule, there is no way to determine during rulemaking
where the positive effects may occur. Furthermore, while the Department knows that any and all
impacts are positive, that impact is not able to be quantified for any given community until a proposed
Development is actually awarded LIHTC, given the unique characteristics of each proposed multifamily
Development and region in which it is being developed.

Texas Gov’t Code §2001.022(a) states that this “impact statement must describe in detail the probable
effect of the rule on employment in each geographic region affected by this rule...” Considering that
significant construction activity is associated with any LIHTC Development and that each apartment
community significantly increases the property value of the land being developed, there are no
probable negative effects of the new rule on particular geographic regions. If anything, positive effects
will ensue in those communities where developers receive LIHTC awards.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX GOV'T CODE §2001.024(a)(5). Mr. Wilkinson has
determined that, for each year of the first five years the new rule is in effect, the public benefit
anticipated as a result of the new rule will be an updated and more germane rule for administering
the allocation of LIHTC with considerations made for applicants as it relates to the impact of the
COVID-19 pandemic on the application process. There is no change to the economic cost to any
individuals required to comply with the new section because the same processes described by the
rule have already been in place through the rule found at this section being repealed. The average
cost of filing an application remains between $50,000 and $60,000, which may vary depending on the
specific type of application, location of the development site, and other non-state of Texas funding
sources utilized. The proposed rules do not, on average, result in an increased cost of filing an
application as compared to the existing program rules.

f. FISCAL NOTE REQUIRED BY TEX GOV’'T CODE §2001.024(a)(4). Mr. Wilkinson also has determined
that for each year of the first five years the new rule is in effect, enforcing or administering the new
rule does not have any foreseeable implications related to costs or revenues of the state or local
governments because the same processes described by the rule have already been in place through
the rule found at this section being repealed. If anything, Departmental revenues may increase due
to a comparatively higher volume of Applications, which slightly increases the amount of fees TDHCA
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receives.

REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to
October 8, 2021, to receive stakeholder comment on the new proposed sections. Written comments
may be submitted to the Texas Department of Housing and Community Affairs, Attn: Matthew Griego,
QAP Public Comment, P.O. Box 13941, Austin, Texas 78711-3941, or by fax to (512) 475-1895, attn:
Matthew Griego, QAP Public Comments, or by email to htc.public-comment@tdhca.state.tx.us. ALL
COMMENTS MUST BE RECEIVED BY 5:00 P.M. Austin local time October 8, 2021.

STATUTORY AUTHORITY. The new sections are proposed pursuant to Texas Government Code,

§2306.053, which authorizes the Department to adopt rules. Except as described herein the proposed
new sections affect no other code, article, or statute.
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TITLE 10 COMMUNITY DEVELOPMENT
PART 1 TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
CHAPTER 11 QUALIFIED ALLOCATION PLAN (QAP)

SUBCHAPTER A PRE-APPLICATION, DEFINITIONS, THRESHOLD REQUIREMENTS
AND COMPETITIVE SCORING

§11.1 General

(a) Authority. This chapter applies to the awarding and allocation by the Texas Department of Housing
and Community Affairs (the Department) of Competitive Housing Tax Credits and the issuance of
Determination Notices for and-non-Competitive Housing Tax Credits. The federal laws providing for
the awarding and allocation of Competitive Housing Tax Credits and issuance of Determination
Notices for non-Competitive Housing Tax Credits require states to adopt a qualified allocation plan.
Pursuant to Tex. Gov't Code, Chapter 2306, Subchapter DD, the Department is assigned responsibility
for this activity. As required by Internal Revenue Code (the Code), §42(m)(1), the Department has
developed this Qualified Allocation Plan (QAP) and it has been duly approved to establish the
procedures and requirements relating to an award and allocation of Competitive Housing Tax Credits
and issuance of Determination Notices for non-Competitive Housing Tax Credits. All requirements
herein and all those applicable to a Housing Tax Credit Development or an Application under Chapter
10 ef-this-titleof this part (relating to Post Award and Asset Management Requirements, Compliance
Monitoring, and Incomes and Rents rules) collectively constitute the QAP required by Tex. Gov't
Code §2306.67022 and §42(m)(1)(B) of the Code. Unless otherwise specified, certain provisions in
sections §11.1 - §11.4 also apply to non-Competitive Housing Tax Credits. Subchapters B - E of this
chapter also apply to non-Competitive Housing Tax Credits and Multifamily Direct Loans. Applicants
are required to certify, among other things, that they have familiarized themselves with the rules that
govern that specific program including, but not limited to, Chapter 1 efthistitleof this part (relating
to Administration), Chapter 2 ef-this—titleof this part (relating to Enforcement), Chapter 10 efthis
titleof this part (relating to Uniform Multifamily Rules), Chapter 12 efthis-titleof this part (relating to
Multifamily Housing Revenue Bond Rules), Chapter 13 efthis-titleof this part (relating to Multifamily
Direct Loan Rule), and other Department rules. This subchapter does not apply to operating assistance
programs or funds unless incorporated by reference in whole or in part in a Notice of Funding
Availability (NOFA) or rules for such a program except to the extent that Developments receiving
such assistance and otherwise subject to this chapter remain subject to this chapter.

(b) Due Diligence and Applicant Responsibility. Department staff may, from time to time, make
available for use by Applicants information and informal guidance in the form of reports and responses
to specific questions. The Department encourages communication with staff in order to clarify any
issues that may not be fully addressed in the QAP, or may be unclear when applied to specific facts.
However, while these resources are offered to help Applicants prepare and submit accurate
information, Applicants should also appreciate that this type of guidance is limited by its nature, and
that staff will apply the rules of the QAP to each specific situation as it is presented in the submitted
Application. The Multifamily Programs Procedures Manual is not a rule and is provided as good faith
guidance and assistance, but in all respects the statutes and rules governing the Low Income Housing
Tax Credit program supersede these guidelines and are controlling. Moreover, after the time that an
issue is initially presented and guidance is provided, additional information may be identified and the
issue itself may continue to develop based upon additional research and guidance. Thus, until
confirmed through final action of the Board, staff guidance must be considered merely as an aid and
an Applicant continues to assume full responsibility for any actions Applicant takes regarding an



Application. In addition, although the Department may compile data from outside sources in order to
assist Applicants in the Application process, it remains the sole responsibility of the Applicant to
perform independently the necessary due diligence to research, confirm, and verify any data, opinions,
interpretations, or other information upon which an Applicant bases an Application or includes in any
submittal in connection with an Application.

(c) Competitive Nature of Program. Applying for Competitive Housing Tax Credits is a technical
process that must be followed completely and correctly. Any person who desires to request any
reasonable accommodation for any aspect of this process is directed to §1.1 efthisTFitleof this part
(relating to Reasonable Accommodation Requests to the Department). As a result of the highly
competitive nature of applying for Competitive Housing Tax Credits, an Applicant should proceed on
the assumption that deadlines are fixed and firm as further provided for in subsection (f) of this section.

(d) Definitions. The capitalized terms or phrases used herein are defined below. Any capitalized terms
not specifically mentioned in this section or any section referenced in this document shall have the
meaning as defined in Tex. Gov't Code Chapter 2306, Internal Revenue Code (the Code) §42, the
HOME Final Rule, and other federal or Department rules, as applicable. Defined terms, when not
capitalized, are to be read in context and construed according to common usage.

(1) Adaptive Reuse--The change-in-use of an existing building not, at the time of Application, being
used, in whole or in part, for residential purposes-e-g5schoolwarehouse-office;hospital-hoeteleter),
into a building which will be used, in whole or in part, for residential purposes. Adaptive Reuse
requires that at least 75% of the original building remains at completion of the proposed Development.
Ancillary non-residential buildings, such as a clubhouse, leasing office or amenity center may be
newly constructed outside the walls of the existing building or as detached buildings on the
Development Site. Adaptive Reuse Developments will be considered as New Construction.

(2) Administrative Deficiency--Information requested by Department staff that staffrequires—is
required to clarify or explain one or more inconsistencies; to provide non-material missing information
in the original Application or pre-application; or to assist staff in evaluating the Application or pre-
application that, in the Department staff's reasonable judgment, may be cured by supplemental
information or explanation which will not necessitate a substantial reassessment or re-evaluation of
the Application or pre-application. Administrative Deficiencies may be issued at any time while the
Application, or pre-application er-Centraetis under consideration by the Department, including at any
time after award or allocatlon and throughout the Affordablhtv Perlod W—h—l—l%P%V-}%W-lﬂg—p%r—fGHﬁaﬂe%

A matter may begln as an Admlmstratlve Deﬁmency but later be determmed to have constltuted a
Material Deficiency. If an Applicant claims points for a scoring item, but provides supporting
documentation that would support fewer points for that item, staff would treat this as an inconsistency
and may issue an Administrative Deficiency or take action without an Administrative Deficiency

which will result in a correctlon of the clalmed pomts to align w1th the pr0V1ded supporting
documentation. ; RiSF : : W

assigned-ne-points—

(3) Affiliate--An individual, corporation, partnership, joint venture, limited liability company, trust,
estate, association, cooperative or other organization or entity of any nature whatsoever that directly,
or indirectly through one or more intermediaries, has Control of, is Controlled by, or is under common
Control with any other Person. All entities that share a Principal are Affiliates.
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(4) Affordability Period--The Affordability Period commences as specified in the Land Use
Restriction Agreement (LURA) or federal regulation, or commences on the first day of the Compliance
Period as defined by the Code §42(i)(1), and continues through the appropriate program's affordability
requirements or termination of the LURA, whichever is earlier. The term of the Affordability Period
shall be imposed by the LURA or other deed restriction, and in some circumstances may be terminated
upon foreclosure or deed in lieu of foreclosure. The Department reserves the right to extend the
Affordability Period for Developments that fail to meet program requirements. During the
Affordability Period, the Department shall monitor to ensure compliance with programmatic rules as
applicable, regulations, and Application representations.

(5) Applicable Percentage--The percentage used to determine the amount of the Housing Tax Credit
for any Development, as defined more fully in Code, §42(b).
(A) For purposes of the Application, the Applicable Percentage will be-prejeeted-at:

(1) nine percent for 70% present value credits;pursuant-to-Code§42(b); or
(i1) ﬁﬁeen—b&m—pemt&eveﬁﬂ&eeaﬂen{ﬁ&ppkeabl#ereemag%feffour percent for 30% present Value

credits,

(B) For purposes of making a credit recommendation at any other time, the Applicable Percentage will
be based on:

(i) the percentage indicated in the Agreement and Election Statement, if executed; or

(i1) the percentage as calculated in subparagraph (A) of this paragraph if the Agreement and Election
Statement has not been executed and no buildings have been placed in service.

(6) Applicant--Means any Person or a group of Persons and any Affiliates of those Persons who file
an Application with the Department requesting funding or a tax credit allocation subject to the
requirements of this chapter or 10 TAC Chapters 12 or 13 and who have undertaken or may
contemplate the later formation of one or more business entities, such as a limited partnership, that is
to be engaged in the ownership of a Development.

(7) Application Acceptance Period--That period of time during which Applications may be submitted
to the Department. For Tax-Exempt Bond Developments it is the date the Application is submitted to
the Department.

(8) Award Letter --A document that may be issued to an awardee of a Direct Loan before the issuance
of a Commitment-or-Contract which preliminarily sets forth the terms and conditions under which the
Direct Loan will be made available. An Award Letter will typically be contingent on the awardee
satisfying certain requirements prior to executing a Cemmitment-er-Contract.

(9) Bank Trustee--A federally insured bank with the ability to exercise trust powers in the State of
Texas.

(10) Bedroom--A portion of a Unit which is no less than 100 square feet; has no width or length less
than eight feet; is self contained with a door (or the Unit contains a second level sleeping area of 100
square feet or more); has at least one window that provides exterior access; and has at least one closet
that is not less than two feet deep and three feet wide and high enough to accommodate five feet of
hanging space. A den, study or other similar space that could reasonably function as a Bedroom and
meets this definition is considered a Bedroom.

(11) Breakeven Occupancy--The occupancy level at which rental income plus secondary income is
equal to all operating expenses, including replacement reserves and taxes, and mandatory debt service
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requirements for a Development.

(12) Building Costs--Cost of the materials and labor for the vertical construction or rehabilitation of
buildings and amenity structures.

(13) Carryover Allocation--An allocation of current year tax credit authority by the Department
pursuant to the provisions of the Code, §42(h)(1)(C) and U.S. Treasury Regulations, §1.42-6.

(14) Carryover Allocation Agreement--A document issued by the Department, and executed by the
Development Owner, pursuant to §+0-402(£-11.907 efthis-Fitleof this part (relating to Carryover for
Competitive Housing Tax Credits Only and Tax Exempt Bond Developments).

(15) Cash Flow--The funds available from operations after all expenses and debt service required to
be paid have been considered.

(16) Certificate of Reservation or Traditional Carryforward Designation--The notice given by the
Texas Bond Review Board (TBRB) to an issuer reserving a specific amount of the private activity
bond state ceiling for a specific Development.

(17) Code--The Internal Revenue Code of 1986, as amended from time to time, together with any
applicable regulations, rules, rulings, revenue procedures, information statements or other official
pronouncements issued thereunder by the U.S. Department of the Treasury or the Internal Revenue
Service (IRS).

(18) Code of Federal Regulations (CFR)--The codification of the general and permanent rules and
regulations of the federal government as adopted and published in the Federal Register.

(19) Commitment Notice (also referred to as CentractCommitment)--An agreement issued pursuant
to §11.905(a) of this part (relating to General Information for Commitments or Determination

Notices)—legallybinding—written—econtraet, setting forth the terms and conditions under which
Competitive Hhousing tax-Tax ereditsCredits, leans;—grants;—or-other sources—offunds—orfinanetal

assistanee-from the Department will be made available._ A Commitment or Commitment Notice does
not mean commitment of federal funds under the Direct Loan Program.

(20) Commitment of Funds--Occurs after the Development is approved by the Board and once a
Contract Gemmftmentrer—Awafd—I:etter—ls executed between the Department and Development Owner

}nfemat}e&Syster&&D{S)—The Department's Comnntment of Funds may not ahgn w1th commltments
made by other financing parties.

(21) Committee--See Executive Award and Review Advisory Committee.

(22) Common Area--Enclosed space outside of Net Rentable Area, whether conditioned or
unconditioned, to include such area contained in: property management offices, resident service
offices, 24-hour front desk office, clubrooms, lounges, community kitchens, community restrooms,
exercise rooms, laundry rooms, mailbox areas, food pantry, meeting rooms, libraries, computer labs,
classrooms, break rooms, flex space programmed for resident use, interior corridors, common porches
and patios, and interior courtyards. Common Area does not include individualized garages,
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maintenance areas, equipment rooms, or storage.

(23) Comparable Unit--A Unit, when compared to the subject Unit, is similar in net rentable square
footage, number of Bedrooms, number of bathrooms, overall condition, location (with respect to the
subject Property based on proximity to employment centers, amenities, services and travel patterns),
age, Unit amenities, utility structure, and common amenities.

(24) Competitive Housing Tax Credits (HFE&)--Sometimes referred to as Competitive HTC. Tax
credits available from the State 9% Housing Credit Ceiling.

(25) Compliance Period--With respect to a building financed, in part with proceeds of Housing Tax
Credits, the period of 15 taxable years, beginning with the first taxable year of the credit period
pursuant to Code, §42(i)(1).

(26) Continuously Occupied--The same household has resided in the Unit for at least 12 months.
(27) Contract--A legally binding agreement between the Development Owner and the Department,

setting forth the terms and conditions under which Multifamily Direct Loan Program funds will be
made available. See-Commitment—

(28) Contract Rent--Net rent based upon current and executed rental assistance contract(s), typically
with a federal, state or local governmental agency.

(29) Contractor--See General Contractor.

(30) Control (including the terms "Controlling," "Controlled by," and "under common Control with")-
-The power, ability, or authority, acting alone or in concert with others, directly or indirectly, to
manage, direct, superintend, restrict, regulate, govern, administer, or oversee. As used herein "acting
in concert" involves more than merely serving as a single member of a multi-member body. A member
of a multi-member body is not acting in concert and therefore does not exercise control in that role,
but may have other roles, such as executive officer positions, which involve actual or apparent
authority to exercise control. Controlling entities of a partnership include the general partners, may
include special limited partners when applicable, but not investor limited partners or special limited
partners who do not possess other factors or attributes that give them Control. Persons with Control of
a Development must be identified in the Application. Controlling individuals and entities are set forth
in subparagraphs (A) - (E) of this paragraph. Multiple Persons may be deemed to have Control
simultaneously.

(A) For for-profit corporations, any officer authorized by the board of directors, regardless of title, to
act on behalf of the corporation, including but not limited to the president, vice president, secretary,
treasurer, and all other executive officers, and each stock holder having a 50% or more interest in the
corporation, and any individual who has Control with respect to such stockholder;

(B) For nonprofit corporations or governmental instrumentalities (such as housing authorities), any
officer authorized by the board, regardless of title, to act on behalf of the corporation, including but
not limited to the president, vice president, secretary, treasurer, and all other executive officers, the
Audit committee chair, the Board chair, and anyone identified as the executive director or equivalent;

(C) For trusts, all beneficiaries that have the legal ability to Control the trust who are not just financial
beneficiaries;
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(D) For limited liability companies, all managers, managing members, members having a 50% or more
interest in the limited liability company, any individual Controlling such members, or any officer
authorized to act on behalf of the limited liability company; or

(E) For partnerships, Principals include all General Partners, and Principals with ownership interest
and special limited partners with ownership interest who also possess factors or attributes that give
them Control.

(31) Debt Coverage Ratio (DCR)--Sometimes referred to as the "Debt Coverage" or "Debt Service
Coverage." Calculated as Net Operating Income for any period divided by scheduled debt service
required to be paid during the same period, and as described in §11.302(d)(4) of this chapter.

(32) Deferred Developer Fee--The portion of the Developer Fee used as a source of funds to finance
the development and construction of the Property, and as described in §11.302(i)(2) of this chapter.

(33) Deobligated Funds--The funds released by the Development Owner or recovered by the
Department canceling a Contract or award involving some or all of a contractual financial obligation
between the Department and a Development Owner or Applicant.

(34) Determination Notice--A notice issued by the Department to the Development Owner of a Tax-
Exempt Bond Development which specifies the Department's preliminary determination as to the
amount of tax credits that the Development may be eligible to claim pursuant to the Code,

§42(m)(1)(D).

(35) Developer--Any Person entering into a contractual relationship with the Owner to provide
Developer Services with respect to the Development and receiving the right to earn a fee for such
services and any other Person receiving any portion of a Developer Fee, whether by subcontract or
otherwise, except if the Person is acting as a consultant with no Control. The Developer may or may
not be a Related Party or Principal of the Owner.

(36) Developer Fee--Compensation in amounts defined in §11.302(e)(7) of this chapter (relating to
Total Housing Development Costs, Developer Fee in the Underwriting Rules and Guidelines) paid by
the Owner to the Developer for Developer Services inclusive of compensation to a Development
Consultant(s), Development Team member or any subcontractor that performs Developer Services or
provides guaranties on behalf of the Owner will be characterized as Developer Fee. A person who is
entitled to a Developer Fee assumes the risk that it may not be paid if the anticipated sources of
repayment prove insufficient.

(37) Developer Services--A scope of work relating to the duties, activities and responsibilities for pre-
development, development, design coordination, and construction oversight of the Property generally
including but not limited to:

(A) Site selection and purchase or lease contract negotiation;

(B) Identifying and negotiating sources of construction and permanent financing, including financing
provided by the Department;

(C) Coordination and administration of activities, including the filing of applications to secure such
financing;

(D) Coordination and administration of governmental permits, and approvals required for construction
and operation;
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(E) Selection and coordination of development consultants including architect(s), engineer(s), third-
party report providers, attorneys, and other design or feasibility consultants;

(F) Selection and coordination of the General Contractor and construction contract(s);
(G) Construction oversight;

(H) Other consultative services to and for the Owner;

() Guaranties, financial or credit support if a Related Party or Affiliate; and

(J) Any other customary and similar activities determined by the Department to be Developer Services.

(38) Development--A residential rental housing project that consists of one or more buildings under
common ownership and financed under a common plan which has applied for Department funds. This
includes a proposed qualified low income housing project, as defined by Code, §42(g), that consists
of one or more buildings containing multiple Units ewsned-that is financed under a common plan, and
that is owned by the same Person for federal tax purposes and may consist of multiple buildings that
are located on scattered sites and contain only rent restricted Units. (§2306.6702(a)(6)).

(A) Development will be considered to be scattered site if the property where buildings or amenities
are located do not share a common boundary and there is no accessible pedestrian route that the
Development Owner controls (transportation in a motor vehicle will not meet the requirement for an
accessible route).

(B) A Development for which several parcels comprise the Development Site and are separated only
by a private road controlled by the Development Owner, or a public road or similar barrier where the
Development Owner has an agreement with the public entity for at least the term of the LURA stating
that the accessible pedestrian route will remain, is considered contiguous.

(39) Development Consultant or Consultant--Any Person who provides professional or consulting
services relating to the filing of an Application, or post award documents as required by the program.

(40) Development Owner (also referred to as "Owner")--Any Person, General Partner, or Affiliate of
a Person who owns or proposes a Development or expects to acquire Control of a Development under
a purchase contract or ground lease approved by the Department and is responsible for performing
under the allocation or Commitment with the Department. (§2306.6702(a)(7)).

(41) Development Site--The area or, if more than one tract (which may be deemed by the Internal
Revenue Service or the Department to be a scattered site), areas on which the Development is proposed
and to be encumbered by a LURA, including access to that area or areas through ingress and egress
easements.

(42) Development Team--All Persons and Affiliates thereof that play a role in the development,
construction, rehabilitation, management or continuing operation of the subjeet—Development,
including any Development Consultant and Guarantor.

(43) Direct Loan--Funds provided through the HOME Program, Neighborhood Stabilization Program
(NSP), National Housing Trust Fund (NHTF), Tax Credit Assistance Program Repayment Funds
(TCAP RF) or State Housing Trust Fund or other program available through the Department for
multifamily development. The terms and conditions for Direct Loans will be determined by provisions
in Chapter 13 efthistitleof this part (relating to Multifamily Direct Loan Rule) and the NOFA under
which they are awarded, the Contract, or the loan documents. The tax-exempt bond program is
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specifically excluded.

(44) Economically Distressed Area--An area that is in a census tract that has a median household
income that is 75% or less of the statewide median household income and in a municipality or, if not
within a municipality, in a county that has been awarded funds under the Economically Distressed
Areas Program administered by the Texas Water Development Board. Notwithstanding all other
requirements, for funds awarded to another type of political subdivision (e.g., a water district), the
Development Site must be within the jurisdiction of the political subdivision.

(45) Effective Gross Income (EGI)--As provided for in §11.302(d)(1)(D) of this chapter. The sum total
of all sources of anticipated or actual income for a rental Development, less vacancy and collection
loss, leasing concessions, and rental income from employee-occupied units that is not anticipated to
be charged or collected.

(46) Efficiency Unit--A Unit without a separately enclosed Bedroom.

(47) Elderly Development--A Development that either meets the requirements of the Housing for
Older Persons Act (HOPA) under the Fair Housing Act, or a Development that receives federal
funding that has a requirement for a preference or limitation for elderly persons or households, but
must accept qualified households with children.

(48) Eligible Hard Costs--Hard Costs includable in Eligible Basis for the purposes of determining a
Housing Credit Allocation.

(49) Environmental Site Assessment (ESA)--An environmental report that conforms to the Standard
Practice for Environmental Site Assessments: Phase I Assessment Process (ASTM Standard
Designation: E 1527) and conducted in accordance with §11.305 of this chapter (relating to
Environmental Site Assessment Rules and Guidelines) as it relates to a specific Development.

(50) Executive Award and Review Advisory Committee (EARAC also referred to as the Committee).
The Department committee required by Tex. Gov't Code §2306.1112.

(51) Existing Residential Development--Any Development Site which contains any type of existing
residential dwellingbnits at any time as of the beginning of the Application Acceptance Period.

(52) Extended Use Period--With respect to an HTC building, the period beginning on the first day of
the Compliance Period and ending the later of:

(A) The date specified in the LURA; or

(B) The date which is 15 years after the close of the Compliance Period.

(53) First Lien Lender--A lender whose lien has first priority as a matter of law or by operation of a
subordination agreement or other intercreditor agreement.

(54) General Contractor (including "Contractor")--One who contracts to perform the construction or
rehabilitation of an entire Development, rather than a portion of the work. The General Contractor
hires subcontractors, such as plumbing contractors, electrical contractors, etc., coordinates all work,
and is responsible for payment to the subcontractors. A prime subcontractor will also be treated as a
General Contractor, and any fees payable to the prime subcontractor will be treated as fees to the
General Contractor, in the scenarios described in subparagraphs (A) or (B) of this paragraph:
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(A) Any subcontractor, material supplier, or equipment lessor receiving more than 50% of the contract
sum in the construction contract will be deemed a prime subcontractor; or

(B) If more than 75% of the contract sum in the construction contract is subcontracted to three or fewer
subcontractors, material suppliers, and equipment lessors, such parties will be deemed prime
subcontractors.

(55) General Partner--Any person or entity identified as a general partner in a certificate of formation
for the partnership or is later admitted to an existing partnership as a general partner that is the
Development Owner and that Controls the partnership. Where a limited liability corporation is the
legal structure employed rather than a limited partnership, the manager or managing member of that
limited liability corporation is deemed, for the purposes of these rules, to be the functional equivalent
of a general partner.

(56) Governing Body--The elected or appointed body of public or tribal officials, responsible for the
enactment, implementation, and enforcement of local rules and the implementation and enforcement
of applicable laws for its respective jurisdiction.

(57) Governmental Entity--Includes federal, state or local agencies, departments, boards, bureaus,
commissions, authorities, and political subdivisions, special districts, tribal governments and other
similar entities.

(58) Gross Capture Rate--Calculated as the Relevant Supply divided by the Gross Demand, and as
described in §11.302(i)(1) of this chapter.

(59) Gross Demand--The sum of Potential Demand from the Primary Market Area (PMA) and demand
from other sources, as described in §11.303(d)(9)(E)(ii) of this chapter.

(60) Gross Program Rent--Maximum rent limits based upon the tables promulgated by the
Department's division responsible for compliance, which are developed by program and by county or
Metropolitan Statistical Area (MSA) or Primary Metropolitan Statistical Area (PMSA) or national
non-metro area.

(61) Guarantor--Any Person that provides, or is anticipated to provide, a guaranty for all or a portion
of the equity or debt financing for the Development.

(62) HTC Development (also referred to as “HTC Property”)--A Development subject to an active
LURA for Housing Tax Credits allocated by the Department.

(63) HTC Property--See HTC Development.

(64) Hard Costs--The sum total of Building Costs, Site Work costs, Off-Site Construction costs and
contingency.

(65) Historically Underutilized Businesses (HUB)--An entity that is certified as such under and in
accordance with Tex. Gov't Code, Chapter 2161.

(66) Housing Contract System (HCS)--The electronic information system established by the

Department for tracking, funding, and reporting Department Contracts and Developments. The HCS
is primarily used for Direct Loan Programs administered by the Department.
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(67) Housing Credit Allocation--An allocation of Housing Tax Credits by the Department to a
Development Owner as provided for in Code.

(68) Housing Credit Allocation Amount--With respect to a Development or a building within a
Development, the amount of Housing Tax Credits the Department_and the Board, if applicable,
determines to be necessary for the financial feasibility of the Development and its viability as a

Development throughout the Affordability Period. -and-which-the Board-allocatesto-the Development:

(69) Initial Affordability Period--The Compliance Period or such longer period as shall have been
elected by the Owner as the minimum period for which Units in the Development shall be retained for
low-income tenants and rent restricted, as set forth in the LURA.

(70) Integrated Disbursement and Information System (IDIS)--The electronic grants management
information system established by HUD to be used for tracking and reporting HOME and NHTF
funding and progress and which may be used for other sources of funds as established by HUD.

(71) Land Use Restriction Agreement (LURA)--An agreement, regardless of its title, between the
Department and the Development Owner which is a binding covenant upon the Development Owner
and successors in interest, that, when recorded, encumbers the Development with respect to the
requirements of the programs for which it receives funds. (§2306.6702)

(72) Low-Income Unit_(also referred to as a Rent Restricted Unit)--A Unit that is intended to be
restricted for occupancy by an income eligible household, as defined by the Department utilizing its
published income limits.

(73) Managing General Partner--A general partner of a partnership (or, as provided for in the definition
of General Partner in this subsection, its functional equivalent) that is vested with the authority to take
actions that are binding on behalf of the partnership and the other partners. The term Managing General
Partner can also refer to a manager or managing member of a limited liability company where so
designated to bind the limited liability company and its members under its Agreement or any other
person that has such powers in fact, regardless of their organizational title.

(74) Market Analysis--Sometimes referred to as "Market Study." An evaluation of the economic
conditions of supply, demand and rental rates conducted in accordance with §11.303 of this chapter
(relating to Market Analysis Rules and Guidelines) as it relates to a specific Development.

(75) Market Analyst--A real estate appraiser or other professional satisfying the qualifications in
§11.303(c) of this chapter, and familiar with the subject property's market area who prepares a Market
Analysis.

(76) Market Rent--The achievable rent at the subject Property for a Unit without rent and income
restrictions determined by the Market Analyst or Underwriter after adjustments are made to actual
rents on Comparable Units to account for differences in net rentable square footage, functionality,
overall condition, location (with respect to the subject Property based on proximity to primary
employment centers, amenities, services and travel patterns), age, Unit amenities, utility structure, and
Common Area amenities. The achievable rent conclusion must also consider the proportion of market
Units to total Units proposed in the subject Property.

(77) Market Study--See Market Analysis.
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(78) Material Deficiency--Any deficiency in a pre-application or an Application or other
documentation that exceeds the scope of an Administrative Deficiency. Inability to provide
documentation that existed prior to submission of an Application to substantiate claimed points or
meet threshold requirements is material and may result in denial of the requested points or a
termination in the case of threshold items. It is possible that multiple deficiencies that could
individually be characterized as Administrative Deficiencies, when taken as a whole would create a
need for substantial re-review of the Application and as such would be characterized as constituting a
Material Deficiency.

(79) Multifamily Programs Procedures Manual--The manual produced and amended from time to time
by the Department which reiterates and implements the rules and provides guidance for the filing of
multifamily related documents. The Manual is not a rule and is provided only as good faith guidance
and assistance.

(80) Net Operating Income (NOI)--The income remaining after all operating expenses, including
replacement reserves and taxes have been paid, as provided for in §11.302(d)(3) of this chapter.

(81) Net Program Rent--Calculated as Gross Program Rent less Utility Allowance.

(82) Net Rentable Area (NRA)--The Unit space that is available exclusively to the tenant and is heated
and cooled by a mechanical HVAC system. NRA is measured to the outside of the studs of a Unit or
to the middle of walls in common with other Units. If the construction does not use studs, NRA is
measured to the outside of the material to which the drywall is affixed. Remote Storage of no more
than 25 square feet per Unit may be included in NRA. For Developments using Multifamily Direct
Loan funds the Remote Storage may only be included in NRA if the storage area shares a wall with
the residential living space. NRA does not include common hallways, stairwells, elevator shafts,
janitor closets, electrical closets, balconies, porches, patios, or other areas not actually available to the
tenants for their furnishings, nor does NRA include the enclosing walls of such areas.

(83) Non-HTC Development--Sometimes referred to as Non-HTC Property. Any Development not
utilizing Housing Tax Credits or Exchange funds.

(84) Notice of Funding Availability (NOFA)--A notice issued by the Department that announces
funding availability, usually on a competitive basis, for multifamily rental programs requiring
Application submission from potential Applicants.

(85) Off-Site Construction--Improvements up to the Development Site such as the cost of roads, water,
sewer, and other utilities to provide access to and service the Site.

(86) Office of Rural Affairs--An office established within the Texas Department of Agriculture;
formerly the Texas Department of Rural Affairs.

(87) One Year Period (1YP)--The period commencing on the date on which the Department and the
Owner agree to the Qualified Contract price in writing and continuing for 12 calendar months.

(88) Original Application--The Competitive HTC Application submitted and approved in 2019 or
2020 for an awarded Development as it relates to a request made for a Supplemental 2022 Allocation.

(898) Owner--See Development Owner.
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(890) Person--Without limitation, any natural person, corporation, partnership, limited partnership,
joint venture, limited liability company, trust, estate, association, cooperative, government, political
subdivision, agency or instrumentality or other organization or entity of any nature whatsoever, and
shall include any group of Persons acting in concert toward a common goal, including the individual
members of the group.

(910) Person or Persons with Disabilities--With respect to an individual, means that such person has:

(A) A physical or mental impairment that substantially limits one or more major life activities of such
individual;

(B) A record of such an impairment; or

(C) Is regarded as having such an impairment, to include persons with severe mental illness and
persons with substance abuse disorders.

(921) Physical Needs Assessment--See Scope and Cost Review.

(932) Place--An area defined as such by the United States Census Bureau, which, in general, includes
an incorporated city, town, or village, as well as unincorporated areas known as Census Designated
Places. Any part of a Census Designated Place that, at the time of Application, is within the boundaries
of an incorporated city, town or village will be considered as part of the incorporated area. The
Department may provide a list of Places for reference.

(943) Post Award Activities Manual--The manual produced and amended from time to time by the
Department which explains the post award requirements and provides guidance for the filing of such
documentation.

(954) Potential Demand--The number of income-eligible, age-, size-, and tenure-appropriate target
households in the designated market area at the proposed placement in service date.

(965) Preservation--Activities that extend the Affordability Period for rent-restricted Developments
that are at risk of losing low-income use restrictions or subsidies.

(976) Primary Market--Sometimes referred to as "Primary Market Area." The area defined by the
Market Analyst as described in §11.303 of this chapter from which a proposed or existing
Development is most likely to draw the majority of its prospective tenants or homebuyers.

(98%) Primary Market Area (PMA)--See Primary Market.

(998) Principal--Persons that will be capable of exercising Control pursuant to §11.1(d) of this chapter
(relating to the definition of Control) over a partnership, corporation, limited liability company, trust,
or any other private entity.

(10099) Pro Forma Rent--For a restricted Unit, the lesser of the Net Program Rent or the Market Rent.
For an unrestricted Unit, the Market Rent. Contract Rents, if applicable, will be used as the Pro Forma
Rent.

(10180) Property--The real estate and all improvements thereon which are the subject of the Application
(including all items of personal property affixed or related thereto), whether currently existing or
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proposed to be built or rehabilitated thereon in connection with the Application.

(1024) Qualified Contract (QC)--A bona fide contract to acquire the non-low-income portion of the
building for fair market value and the low-income portion of the building for an amount not less than
the Applicable Fraction (specified in the LURA) of the calculation as defined within §42(h)(6)(F) of
the Code.

(1032) Qualified Contract Price (QC Price)--Calculated purchase price of the Development as defined
within Code, §42(h)(6)(F) and as further delineated in §10.408 ef-this—titleof this part (relating to
Qualified Contract Requirements).

(1043) Qualified Contract Request (Request)--A request containing all information and items required
by the Department relating to a Qualified Contract.

(1054) Qualified Entity--Any entity permitted under Code, §42(i)(7)(A) and any entity controlled by
such a qualified entity.

(1065) Qualified Nonprofit Development--A Development which meets the requirements of Code,
§42 (h)(5), includes the required involvement of a Qualified Nonprofit Organization, and is seeking
Competitive Housing Tax Credits.

(1076) Qualified Nonprofit Organization--An organization that meets the requirements of Code
§42(h)(5)(C) for all purposes, and for an allocation in the nonprofit set-aside or subsequent transfer of
the property, when applicable, meets the requirements of Tex. Gov't Code §2306.6706, and
§2306.6729, and Code, §42(h)(5), including having a Controlling interest in the Development.

(108%) Reconstruction--The demolition of one or more residential buildings in an Existing Residential
Development and the construction of Units on the same or another Development Site. At least one
Unit must be reconstructed in order to qualify as Reconstruction. The total number of Units to be
reconstructed will be determined by program requirements. Developments using Multifamily Direct
Loan funds are required to follow the applicable federal requirements.

(1098) Rehabilitation--The improvement or modification of an Existing Residential Development
through alteration, incidental addition or enhancement. The term includes the demolition of an
Existing Residential Development and the Reconstruction of any Development Units on the
Development Site, but does not include Adaptive Reuse. (§2306.004(26-a)) Reconstructed Units will
be considered New Construction for purposes of calculating the Replacement Reserves under 10 TAC
§11.302(d)(2)(I). More specifically, Rehabilitation is the repair, refurbishment or replacement of
existing mechanical or structural components, fixtures and finishes. Rehabilitation will correct
deferred maintenance, reduce functional obsolescence to the extent possible and may include the
addition of: energy efficient components and appliances, life and safety systems; site and resident
amenities; and other quality of life improvements typical of new residential Developments.

(11069) Relevant Supply--The supply of Comparable Units in proposed and Unstabilized
Developments targeting the same population including:

(A) The proposed subject Units;

(B) Comparable Units in another proposed Development within the PMA in an Application submitted
prior to the subject, based on the Department's evaluation process described in §11.201(6) of this
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chapter (relating to Procedural Requirements for Application Submission) that may not yet have been
presented to the Board for consideration of approval; and

(C) Comparable Units in previously approved but Unstabilized Developments in the PMA.
(1110) Report--See Underwriting Report.

(1124) Request--See Qualified Contract Request.

(1132) Reserve Account--An individual account:

(A) Created to fund any necessary repairs or other needs for a Development; and

(B) Maintained by a First Lien Lender or Bank Trustee.

(1143) Right of First Refusal (ROFR)--An Agreement to provide a series of priority rights to negotiate
for the purchase of a Property by a Qualified Entity or a Qualified Nonprofit Organization at a
negotiated price at or above the minimum purchase price as defined in Code §42(i)(7) or as established
in accordance with an applicable LURA.

(1154) Rural Area--
(A) A Place that is located:
(1) outside the boundaries of a primary metropolitan statistical area or a metropolitan statistical area;

(i1) within the boundaries of a primary metropolitan statistical area or a metropolitan statistical area,
if the statistical area has a population of 25,000 or less and does not share a boundary with an Urban
Area; or

(ii1) within the boundaries of a local political subdivision that is outside the boundaries of an Urban
Area.

(B) For areas not meeting the definition of a Place, the designation as a Rural Area or Urban Area is
assigned in accordance with §11.204(5)(A) of this chapter (relating to Required Documentation for
Application Submission) or as requested in accordance with §11.204(5)(B) of this chapter.

(1165) Scope and Cost Review (SCR)--Sometimes referred to as "Physical Needs Assessment,"
"Project Capital Needs Assessment," or "Property Condition Report." The SCR provides an evaluation
of the physical condition of an existing Property to evaluate the immediate cost to rehabilitate and to
determine costs of future capital improvements to maintain the Property. The SCR must be prepared
in accordance with §11.306 of this chapter (relating to Scope and Cost Review Guidelines), as it relates
to a specific Development.

(1176) Scoring Notice--Notification provided to an Applicant of the score for their Application after
staffStaff review. More than one Scoring Notice may be issued for ara Competitive HTC or a Direct
Loan Application.

(11#8) Single Room Occupancy (SRO)--An Efficiency Unit that meets all the requirements of a Unit
except that it may, but is not required, to be rented on a month to month basis to facilitate Transitional
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Housing. Buildings with SRO Units have extensive living areas in common and are required to be
Supportive Housing and include the provision for substantial supports from the Development Owner
or its agent on site.

(1198) Site Control--Ownership or a current contract or series of contracts that meets the requirements
of §11.204(10) of this chapter, that is legally enforceable giving the Applicant the ability, not subject
to any legal defense by the Owner or anyone else, to develop and operate a Property and subject it to
a LURA reflecting the requirements of any awards of assistance it may receive from the Department.

(12049) Site Work--Materials and labor for the horizontal construction generally including excavation,
grading, paving, underground utilities, and site amenities.

(1216) State Housing Credit Ceiling--The aggregate amount of Competitive Housing Credit
Allocations that may be made by the Department during any calendar year, as determined from time
to time by the Department in accordance with applicable federal law, including Code, §42(h)(3)(C),
and Treasury Regulation §1.42-14.

(1224) Sub-Market--An area defined by the Underwriter based on general overall market segmentation
promulgated by market data tracking and reporting services from which a proposed or existing
Development is most likely to draw the majority of its prospective tenants or homebuyers.

(123) Supplemental Credits--2022 Housing Tax Credits awarded through Subchapter F of this chapter
to assist 2019 and 2020 Competitive Housing Tax Credit Developments.

(1242) Supportive Housing--A residential rental Development and Target Population meeting the
requirements of subparagraphs (A) - (E) of this paragraph.

(A) Be intended for and targeting occupancy for households in need of specialized and specific non-
medical services in order to maintain housing or transition into independent living;

(B) Be owned and operated by an Applicant or General Partner that must:

(1) have supportive services provided by the Applicant, an Affiliate of the Applicant, or a Third Party
provider if the service provider is able to demonstrate a record of providing substantive services similar
to those proposed in the Application in residential settings for at least three years prior to the beginning
of the Application Acceptance Period, or Application Submission Date for Multifamily Direct Loan
Applications;

(1) secure sufficient funds necessary to maintain the Supportive Housing Development's operations
throughout the entire Affordability Period;

(ii1) provide evidence of a history of fundraising activities reasonably deemed to be sufficient to
address any unanticipated operating losses;

(iv) provide a fully executed guaranty agreement whereby the Applicant or its Affiliate assume
financial responsibility of any outstanding operating deficits, as they arise, and throughout the entire
Affordability Period; and

(v) have Tenant Selection Criteria that fully comply with §10.802 ef-thistitleof this part (regarding
Written Policies and Procedures), which require a process for evaluation of prospective residents
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against a clear set of credit, criminal conviction, and prior eviction history that may disqualify a
potential resident. This process must also follow §1.204 efthis-titleof this part (regarding Reasonable
Accommodations).

(I) The criminal screening criteria must not allow residents to reside in the Development who are
subject to a lifetime sex offender registration requirement; and provide at least, for:

(-a-) Temporary denial for a minimum of seven years from the date of conviction based on criminal
history at application or recertification of any felony conviction for murder related offense, sexual
assault, kidnapping, arson, or manufacture of a controlled substance as defined in section 102 of the
Controlled Substances Act (21 U.S.C. 802); and

(-b-) Temporary denial for a minimum of three years from the date of conviction based on criminal
history at application or recertification of any felony conviction for aggravated assault, robbery, drug
possession, or drug distribution.

(IT) The criminal screening criteria must include provisions for approving applications and
recertification despite the tenant's criminal history on the basis of mitigation evidence.
Applicants/tenants must be provided written notice of their ability to provide materials that support
mitigation. Mitigation may be provided during initial tenant application or upon appeal after denial.
Mitigation may include personal statements/certifications, documented drug/alcohol treatment,
participation in case management, letters of recommendation from mental health professionals,
employers, case managers, or others with personal knowledge of the tenant. In addition, the criteria
must include provision for individual review of permanent or temporary denials if the conviction is
more than 7 years old, or if the applicant/resident is over 50 years of age, and the prospective resident
has no additional felony convictions in the last 7 years. The criteria must prohibit consideration of any
previously accepted criminal history or mitigation at recertification, unless new information becomes
available. Criminal screening criteria and mitigation must conform to federal regulations and official
guidance, including HUD's 2016 Guidance on Application of Fair Housing Act Standards to the Use
of Criminal Records.

(IIT) Disqualifications in a property's Tenant Selection Criteria cannot be a total prohibition, unless
such a prohibition is required by federal statute or regulation (i.e. the Development must have an
appeal process for other required criteria). As part of the appeal process the prospective resident must
be allowed to demonstrate that information in a third party database is incorrect.

(C) Where supportive services are tailored for members of a household with specific needs, such as:
(1) homeless or persons at-risk of homelessness;

(i1) persons with physical, intellectual, or developmental disabilities;

(iii) youth aging out of foster care;

(iv) persons eligible to receive primarily non-medical home or community-based services;

(v) persons transitioning out of institutionalized care;

(vi) persons unable to secure permanent housing elsewhere due to specific, non-medical, or other high
barriers to access and maintain housing;
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(vii) Persons with Special Housing Needs including households where one or more individuals have
alcohol or drug addictions, Violence Against Women Act Protections (domestic violence, dating
violence, sexual assault, and stalking), HIV/AIDS, or is a veteran with a disability; or

(viii) other target populations that are served by a federal or state housing program in need of the type
and frequency of supportive services characterized herein, as represented in the Application and
determined by the Department on a case-by-case basis.

(D) Supportive services must meet the minimum requirements provided in clauses (i) - (iv) of this
subparagraph:

(1) regularly and frequently offered to all residents, primarily on-site;
(i1) easily accessible and offered at times that residents are able to use them;

(ii1)) must include readily available resident services or service coordination that either aid in
addressing debilitating conditions, or assist residents in securing the skills, assets, and connections
needed for independent living; and

(iv) a resident may not be required to access supportive services in order to qualify for or maintain
tenancy in a rent restricted Unit that the household otherwise qualifies for; and

(E) Supportive Housing Developments must meet the criteria of either clause (i) or (ii) of this
subparagraph:

(1) not financed, except for construction financing, or a deferred-forgivable or deferred-payable
construction-to-permanent Direct Loan from the Department, with any debt containing foreclosure
provisions or debt that contains scheduled or periodic repayment provisions. A loan from a local
government or instrumentality of local government is permissible if it is a deferred-forgivable or
deferred-payable construction-to-permanent loan, with no foreclosure provisions or scheduled or
periodic repayment provisions, and a maturity date after the end of the Affordability Period. For tax
credit applications only, permanent foreclosable debt that contains scheduled or periodic repayment
provisions (including payments subject to available cash-flow) is permissible if sourced by federal
funds and otherwise structured to meet valid debt requirements for tax credit eligible basis
considerations. In addition, permanent foreclosable, cash-flow debt provided by an Affiliate is
permissible if originally sourced from charitable contributions or pass-through local government funds
and the foreclosure provisions are triggered only by default on non-monetary default provisions.
Developments meeting these requirements are not subject to §11.302(1)(4) & (5) of Subchapter D of
this chapter (relating to Underwriting and Loan Policy). Any amendment to an Application or
Underwriting Report resulting in the addition of debt prohibited under this definition will result in the
revocation of IRS Form(s) 8609, and may not be made for Developments that have Direct Loans after
a LURA is executed, except as a part of Work Out Development an—approved by the Asset

Management Division-werk-eut-arrangement; or

(i1) financed with debt that meets feasibility requirements under Subchapter D of this chapter without
exemptions and must also be supported by project-based rental or project-based operating subsidies
for 25% of the Units evidenced by an executed agreement with an unaffiliated or governmental third
party able to make that commitment, and meet all of the criteria in subclauses (I) - (VII) of this clause:

(D) the Application includes documentation of how resident feedback has been incorporated into design
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of the proposed Development;

(IT) the Development is located less than 1/2 mile from regularly-scheduled public transportation,
including evenings and weekends;

(IIT) at least 10% of the Units in the proposed Development meet the 2010 ADA standards with the
exceptions listed in "Nondiscrimination on the Basis of Disability in Federally Assisted Programs and
Activities" 79 Federal Register 29671 for persons with mobility impairments;

(IV) multiple systems will be in place for residents to provide feedback to Development staff;
(V) aresident is or will be a member of the Development Owner or service provider board of directors;

(VD) the Development will have a comprehensive written eviction prevention policy that includes an
appeal process; and

(VII) the Development will have a comprehensive written services plan that describes the available
services, identifying whether they are provided directly or through referral linkages, by whom, and in
what location and during what days and hours. A copy of the services plan will be readily accessible
to residents.

(F) Supportive housing Units included in an otherwise non-Supportive Housing Development do not
meet the requirements of this definition.

(1235) TDHCA Operating Database--Sometimes referred to as "TDHCA Database." A consolidation
of recent actual income and operating expense information collected through the Department's Annual
Owner Financial Certification process, as required and described in Chapter 10, Subchapter F ef-this
titleof this part (relating to Compliance Monitoring), and published on the Department's web site
(www.tdhca.state.tx.us).

(1264) Target Population--The designation of types of housing populations shall include Elderly
Developments, and those that are Supportive Housing. All others will be considered to serve general
populations without regard to any subpopulations, although the Application may request that any other
populations required for targeting, preference, or limitation by a federal or state fund source are
identified.

(1275) Tax-Exempt Bond Development--A Development requesting or having been issued a
Determination Notice for awarded Housing Tax Credits and which receives a portion of its financing
from the proceeds of Tax-Exempt Bonds which are subject to the state volume cap as described in
Code, §42(h)(4).;suchthatthe Dex o : :

he State Housine Credit Ceiline.

(1286) Tax-Exempt Bond Process Manual--The manual produced and amended from time to time by
the Department which explains the process and provides guidance for the filing of a Housing Tax
Credit Application utilizing Tax-Exempt Bonds.

(1297) Third Party--A Person who is not:

(A) An Applicant, General Partner, Developer, or General Contractor;
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(B) An Affiliate to the Applicant, General Partner, Developer, or General Contractor;

(C) Anyone receiving any portion of the administration, contractor, or Developer Fee from the
Development; or

(D) In Control with respect to the Development Owner.

(13028) Total Housing Development Cost--The sum total of the acquisition cost, Hard Costs, soft
costs, Developer Fee and General Contractor fee incurred or to be incurred through lease-up by the
Development Owner in the acquisition, construction, rehabilitation, and financing of the Development.

(13129) Transitional Housing--A Supportive Housing Development funded with HOME, NSP, or
TCAP RF, and not layered with Housing Tax Credits that includes living Units with more limited
individual kitchen facilities and is:

(A) Used exclusively to facilitate the transition of homeless individuals and those at-risk of becoming
homeless, to independent living within 24 months; and

(B) Is owned by a Development Owner that includes a Governmental Entity or a nonprofit which
provides temporary housing and supportive services to assist such individuals in, among other things,
locating and retaining permanent housing. The limited kitchen facilities in individual Units must be
appropriately augmented by suitable, accessible shared or common kitchen facilities.

(1326) U.S. Department of Agriculture (USDA)--Texas Rural Development Office (TRDO) serving
the State of Texas.

(1334) U.S. Department of Housing and Urban Development (HUD)-regulated Building--A building
for which the rents and utility allowances of the building are reviewed by HUD.

(1342) Underwriter--The author(s) of the Underwriting Report.

(1353) Underwriting Report--Sometimes referred to as the Report. A decision making tool prepared
by the Department's Real Estate Analysis Division that contains a synopsis of the proposed
Development and that reconciles the Application information, including its financials and market
analysis, with the underwriter's analysis. The Report allows the Department and Board to determine
whether the Development will be financially feasible as required by Code §42(m), or other federal or
state regulations.

(1364) Uniform Multifamily Application Templates--The collection of sample resolutions and form
letters, produced by the Department, as may be required under this chapter or Chapters 12 and 13 of
this-titleof this part (relating to Multifamily Housing Bond Rules and Multifamily Direct Loan Rule,

respectively) that may, but are not required to, be used-(but-are-notrequired-to-be-used); to satisty the

requirements of the applicable rule.

(1375) Uniform Physical Condition Standards (UPCS)--As developed by the Real Estate Assessment
Center of HUD.

(1386) Unit--Any residential rental Unit in a Development consisting of an accommodation, including
a single room used as an accommodation on a non-transient basis, that contains complete physical
facilities and fixtures for living, sleeping, eating, cooking and sanitation.
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(139%) Unit Type--Units will be considered different Unit Types if there is any variation in the number
of Bedrooms, full bathrooms or a square footage difference equal to or more than 120 square feet. A

(14038) Unstabilized Development--A Development with Comparable Units that has been approved
for funding by the Department's Board of Directors or is currently under construction or has not
maintained a 90% occupancy level for at least 90 days following construction completion. A
development may be deemed stabilized by the Underwriter based on factors relating to a
development's lease-up velocity, Sub-Market rents, Sub-Market occupancy trends and other
information available to the Underwriter. The Market Analyst may not consider such development
stabilized in the Market Study.

(14139) Urban Area--A Place that is located within the boundaries of a primary metropolitan statistical
area or a metropolitan statistical area other than a Place described by subparagraph (A) within the
definition of Rural Area in this subsection. For areas not meeting the definition of a Place, the
designation as a Rural Area or Urban Area is assigned in accordance with §11.204(5) of this chapter.

(1420) Utility Allowance--The estimate of tenant-paid utilities made in accordance with Treasury
Regulation, §1.42-10 and §10.614 efthis-Fitleof this part (relating to Utility Allowances).

(1434) Work Out Development--A financially distressed Development for which the Owner or a
primary financing participant is seeking a change in the terms of Department funding or program
restrictions.

(e) Data. Where this chapter requires the use of American Community Survey or Housing & Urban
Development data, the Department shall use the most current data available as of October 1 of the year
prior to Application, 2026, unless specifically otherwise provided in federal or state law or in the rules.
All American Community Survey data must be 5-year estimates, unless otherwise specified. The
availability of more current data shall be disregarded. Where other data sources are specifically
required, such as NeighborhoodScout, the data available after October 1, but before Pre-Application
Final Delivery Date, will be permissible. The NeighborhoodScout report submitted in the Application
must include the report date.

(f) Deadlines. Where a specific date or deadline is identified in this chapter, the information or
documentation subject to the deadline must be received by the Department on or before 5:00 p.m.
Austin local time on the day of the deadline. If the deadline falls on a weekend or holiday, the deadline
is 5:00 p.m. Austin local time on the next day which is not a weekend or holiday and on which the
Department is open for general operation. Unless otherwise noted or provided in statute, deadlines are
based on calendar days. Deadlines, with respect to both date and time, cannot be waived except where
authorized and for truly extraordinary circumstances, such as the occurrence of a significant natural
disaster that could not have been anticipated and makes timely adherence impossible. Applicants
should further ensure that all required documents are included, legible, properly organized, and tabbed,
and that materials in required formats involving digital media are complete and fully readable.
Applicants are strongly encouraged to submit the required items well in advance of established
deadlines.

(g) Documentation to Substantiate Items and Representations in a Competitive HTC an Application.
In order to ensure the appropriate level of transparency in this highly competitive program,
Applications and all correspondence and other information relating to each Application are posted on
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the Department's website and updated on a regular basis. Applicants must use the Application form
posted online to provide appropriate support for each item substantiating a claim or representation,
such as claims for points, qualification for set-asides, meeting of threshold requirements, or timely
requesting a waiver or determination. Any Application that staff identifies as having insufficient
support information will be directed to cure the matter via the Deficiency process. Applicants are
reminded that this process may not be used to increase a scoring item's points or to change any aspect
of the proposed Development, financing structure, or other element of the Application. Although a
responsive narrative will be created after Application submission, all facts and materials to substantiate
any item in response to such an Administrative Deficiency must have been clearly established at the
time of submission of the Application.

(h) Board Standards for Review. Some issues may require or benefit from Boardbeard review. The
Board is not constrained to a particular standard, and while its actions on one matter are not binding
as to how it will address another matter, the Board does seek to promote consistency with its policies,
including the policies set forth in this chapter.

(i) Public Information Requests. Pursuant to Tex. Gov't Code §2306.6717, any pre-application and
any full Application, including all supporting documents and exhibits, must be made available to the
public, in their entirety, on the Department's website. The filing of a pre-application or Application
with the Department shall be deemed as consent to the release of any and all information contained
therein, including supporting documents and exhibits. As part of its certifications, the Applicant shall
certify that the authors of the reports and other information and documents submitted with the
Application have given their consent to the Applicant to submit all reports and other information and
documents to the Department, and for the Department to publish anything submitted with the
Application on its website and use such information and documents for authorized purposes.

(j) Responsibilities of Municipalities and Counties. In considering resolutions regarding housing de-
concentration issues, threshold requirements, or scoring criteria, municipalities and counties should
consult their own staff and legal counsel as to whether their handling of actions regarding such
resolution(s) are consistent with Fair Housing laws as they may apply, including, as applicable,
consistency with any Fair Housing Activity Statement-Texas (FHAST) form on file, any current
Analysis of Impediments to Fair Housing Choice, any current Assessment of Fair Housing, or any
current plans such as one year action plans or five year consolidated plans for HUD block grant funds,
such as HOME or CDBG funds.

(k) Request for Staff Determinations. Where the requirements of this Chapter do not readily align with
the activities proposed in an Application, an Applicant may request and Department staff may provide
a determination to an Applicant explaining how staff will review an Application in relation to the
applicable rules. In no instance will staff provide a determination regarding a scoring item. Any such
request must be received by the Department prior to submission of the pre-application (if applicable
to the program) or Application (if no pre-application was submitted). Staff may, in its sole discretion,
provide the request to the Board for it to make the determination. Staff's determination may take into
account the articulated purpose of or policies addressed by a particular rule or requirement, materiality
of elements, substantive elements of the development plan that relate to a term or definition, a common
usage of the particular term, or other issues relevant to a rule or requirement. All such requests and
determinations will be conveyed in writing. If the determination is finalized after submission of the
pre-application or Application, the Department may allow corrections to the pre-application or the
Application that are directly related to the issues in the determination. It is an Applicant's sole
responsibility to request a determination and an Applicant may not rely on any determination for
another Application regardless of similarities in a particular fact pattern. For any Application that does
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not request and subsequently receive a determination, the definitions and applicable rules will be
applied as used and defined herein. An Applicant may appeal a determination for their Application,
using the Appeal Process provided for in §11.902 of this chapter, if the determination provides for a
treatment that relies on factors other than the explicit definition. A Board determination may not be
appealed. A staff or Executive Director determination not timely appealed cannot be further appealed
or challenged.

§11.2 Program Calendar for Housing Tax Credits

(a) Competitive HTC Deadlines. Non-statutory deadlines specifically listed in the Program Calendar
may be extended by the Department for a period of not more than 5 business days provided that the
Applicant has, in writing, requested an extension prior to the date of the original deadline and has
established to the reasonable satisfaction of the Department that there is good cause for the extension.

Deadline Documentation Required

01/04/202101/03/2022 Application Acceptance Period Begins. Public Comment period
starts.

01/08/262101/07/2022 Pre-Application Final Delivery Date (including waiver requests).

02/15/20212022 Deadline for submission of Application for .ftp access if pre-

application not submitted.

03/01/26212022 End of Application Acceptance Period and Full Application
Delivery Date (including Quantifiable Community Participation
documentation; Environmental Site Assessments (ESAs), Scope
and Cost Reviews (SCRs); Appraisals; Primary Market Area Map;
Site-Designand-Development-Feasibility Report; all Resolutions
necessary under §11.3 of this chapter related to Housing De-
Concentration Factors).

Final Input from Elected Officials Delivery Date (including
Resolution for Local Government Support pursuant to
§11.9(d)(1) of this chapter and State Representative Input
pursuant to §11.9(d)(5) of this chapter).

04/01/20212022 Market Analysis Delivery Date pursuant to §11.205 of this
chapter.

05/03/202105/06/2022 Deadline for Third Party Request for Administrative Deficiency.

Mid-May 28282022 Scoring Notices Issued for Majority of Applications Considered

“Competitive.”
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Deadline Documentation Required

06/18/202106/17/2022 Public comment to be included in the Board materials relating
to presentation for awards are due in accordance with 10 TAC
§1.10.

June 20212022 On or before June 30, publication of the list of Eligible

Applications for Consideration for Award in July.

Fy2023)uly 2022 On or before July 31, Board issuance of Final Awards.
Mid-August Commitments are Issued.

11/01/26232022 Carryover Documentation Delivery Date.

11/30/20232022 Deadline for closing under §11.9(c)(8) (if applicable) (not

subject to an extension under 10 TAC §11.2(a) pursuant to the
requirements of 10 TAC §11.9(c)(8)).

07/01/26222023 10% Test Documentation Delivery Date.

12/31/20232024 Placement in Service.

Five business days after Administrative Deficiency Response Deadline (unless an
the date on the extension has been granted).

Deficiency Notice

(without incurring point

loss)

(b) Tax -Exempt Bond and Direct Loan ly— Develepment—Apphcatlon Dates and Deadhnes fPths

Ho&s&%—”PaaeGredﬁ—PregPam—Apphcants are strongly encouraged to submit the requlred 1tems Well in
advance of estabhshed—pubhshed deadlines. —Nen—st&tu%e&dead—kmes—spee&ﬁe&&%hs%ed—m—thﬂ—see&en

deadhnes may be found in 10 TAC Chapters 12 and 13 ora NOFA

(1) Full Application Delivery Date. The deadline by which the Application must be received by the
Department. For Direct Loan Applications, sueh-deadlines will gererally-be defined in the applicable
NOFA and for Tax-Exempt Bond Developments, such deadlines are more fully explained in §11.201
of this chapter (relating to Procedural Requirements for Application Submission).

(2) Administrative Deficiency Response Deadline. Such deadline shall be five business days after the
date on the deficiency notice, unless extended as provided for in 10 TAC §11.201(7) related to the
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Deficiency Process.

(3) Third Party Report Delivery Date (Environmental Site Assessment (ESA), Scope and Cost Review
(SCR), Appraisal (if applicable), Market Analysis and the Site-Design-and Development-Feasibility
Report_(if applicable)). For Direct Loan Applications, the Third Party reports meeting speetfie-the
requirements described in §11.205 of this chapter must be submitted with-the-Appheation-in order for
the Application to be considered #tto—be—considered—a—complete-Applieationcomplete, unless the
Application is made in conjunction with an Application for Housing Tax Credits or Tax-Exempt Bond,
in which case the Delivery Date for those programs will apply. For Tax-Exempt Bond Developments,
the Third Party Reports must be received by the Department pursuant to §11.201(2) of this chapter.

(4) Resolutions Delivery Date. Resolutions required for Tax-Exempt Bond Developments must be
received by the Department no later than 14 calendar days before the Board meeting or prior to the
issuance of the Determination Notice, as applicable. at-which-eonstderation-ofthe-award-wil-oceur: If
the Direct Loan Application is made in conjunction with an Application for Housing Tax Credits, or
Tax-Exempt Bond Developments, the Resolution Delivery Date for those programs will apply to the
Direct Loan Application.

(5) Challenges to Neighborhood Organization Opposition Delivery Date. Challenges must be received
by the Department no later than 45 calendar days prior to the Board meeting at which consideration
of the award will occur.

§11.3 Housing De-Concentration Factors

(a) Rules reciting statutory limitations are provided as a convenient reference only, and to the extent
there is any deviation from the provisions of statute, the statutory language is controlling.

(b) Two Mile Same Year Rule (Competitive HTC Only).

(1) As required by Tex. Gov't Code §2306.6711(¥), staff will not recommend for award, and the Board
will not make an award to an Application that proposes a Development Site located in a county with
a population that exceeds one million, if the proposed Development Site is also located less than two
linear miles from the proposed Development Site of another Application, or from the Development
Site of a Supplemental Allocation of 2022 credits, within said county that is awarded in the same
calendar year. _If two or more Applications or Supplemental Allocations are submitted that would
violate §2306.6711(f), the Supplemental Allocation of 2022 credits will be the one considered eligible,
and the other Applications will not be reviewed; if there is no Supplemental Allocation of 2022 credits,
the lower scoring_of the Applications will not be reviewed unless the higher scoring Application is
terminated or withdrawn.

(2) This subsection does not apply if an Application is located in an area that, within the past five
years, meets the requirements of Tex. Gov't Code §2306.6711(f-1), which excludes any municipality
with a population of two million or more where a federal disaster has been declared by the Full
Application Delivery Date as identified in §11.2(a) of this chapter, and the governing body of the
municipality containing the Development has by vote specifically authorized the allocation of housing
tax credits for the Development in a resolution submitted by the Full Application Delivery Date as
identified in §11.2(a) of this chapter, and the municipality is authorized to administer disaster recovery
funds as a subgrant recipient, for the disaster identified in the federal disaster declaration.

(c) Twice the State Average Per Capita (Competitive HTC and Tax-Exempt Bond Only). As provided
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for in Tex. Gov't Code §2306.6703(a)(4), if a proposed Development is located in a municipality, or
if located completely outside a municipality, a county, that has more than twice the state average of
units per capita supported by Housing Tax Credits or private activity bonds at the time the Application
Acceptance Period Begins (or for Tax-Exempt Bond Developments, Applications submitted after the
Application Acceptance Period Begins), then the Applicant must obtain prior approval of the
Development from the Governing Body of the appropriate municipality or county containing the
Development. Such approval must include a resolution adopted by the Governing Body of the
municipality or county, as applicable, setting forth a written statement of support, specifically citing
Tex. Gov't Code §2306.6703(a)(4) in the text of the actual adopted resolution, and authorizing an
allocation of Housing Tax Credits for the Development. An acceptable, but not required, form of
resolution may be obtained in the Uniform Multifamily Application Templates. Required
documentation must be submitted by the Full Application Delivery Date as identified in §11.2(a) of
this chapter (relating to Competitive HTC Deadlines Program Calendar) or Resolutions Delivery Date

in §11.2(b) of this chapter (relating to Tax-Exempt Bond and MultifamilyDirect Loan Development
Application Dates and Deadlines), as applicable.

(d) One Mile Three Year Rule (Competitive HTC and Tax-Exempt Bond Only). (§2306.6703(a)(3)).

(1) An Application that proposes the New Construction or Adaptive Reuse of a Development that is
located one linear mile or less (measured between closest boundaries by a straight line on a map) from
another development that meets all of the criteria in subparagraphs (A) - (C) of this paragraph shall be
considered ineligible.

(A) A Development serves the same Target Population as the proposed Development, regardless of
whether the Development serves general, Elderly, or Supportive Housing; and

(B) A Development has received an allocation of Housing Tax Credits or private activity bonds, or a
Supplemental Allocation of 2022 credits, for any New Construction at any time during the three-year
period preceding the date the Application Round begins (or for Tax-Exempt Bond Developments the
three-year period preceding the date the Certificate of Reservation is issued); and

(C) The Development in subparagraph B has not been withdrawn or terminated from the Housing Tax
Credit Program.

(2) Paragraph (1) of this subsection does not apply to a proposed Development:
(A) That is using federal HOPE VI (or successor program) funds received through HUD;

(B) That is using locally approved funds received from a public improvement district or a tax
increment financing district;

(C) That is using funds provided to the state under the Cranston-Gonzalez National Affordable
Housing Act (42 U.S.C. §§12701 et seq.);

(D) That is using funds provided to the state and participating jurisdictions under the Housing and
Community Development Act of 1974 (42 U.S.C. §§5301 et seq.);

(E) That is located in a county with a population of less than one million;

(F) That is located outside of a metropolitan statistical area; or
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(G) That the Governing Body of the appropriate municipality or county where the Development is to
be located has by vote specifically allowed the construction of a new Development located within one
linear mile or less from a Development described under paragraph (1)(A) of this subsection. An
acceptable, but not required, form of resolution may be obtained in the Uniform Multifamily
Application Templates. Required documentation must be submitted by the Full Application Delivery
Date as identified in §11.2(a) of this chapter, regarding Competitive HTC Deadlines, or Resolutions
Delivery Date in §11.2(b) of this chapter, regarding Tax-Exempt Bond and Direct Loan Development
Dates and Deadlines, as applicable.

(3) Where a specific source of funding is referenced in subparagraphs (2)(A) - (D) of this subsection,
a commitment or resolution documenting a commitment of the funds must be provided in the
Application.

(e) Limitations on Developments in Certain Census Tracts. An Application that proposes the New
Construction or Adaptive Reuse of a Development proposed to be located in a census tract that has
more than 20% Housing Tax Credit Units per total households as reflected in the Department's current
Site Demographic Characteristics Report shall be considered ineligible unless the Governing Body of
the appropriate municipality or county containing the Development has adopted a resolution stating
the proposed Development is consistent with the jurisdiction's obligation to affirmatively further fair
housing and that the Governing Body of the appropriate municipality or county containing the
Development has no objection to the Application. Rehabilitation Developments are not required to
obtain such resolution. The resolution must be submitted by the Full Application Delivery Date as
identified in §11.2(a) of this chapter, regarding Competitive HTC Deadlines, or Resolutions Delivery
Date in §11.2(b) of this chapter, regarding Tax-Exempt Bond and Direct Loan Development
Application Dates and Deadlines, as applicable.

(f) Proximity of Development Sites. (Competitive HTC Only) In a county with a population that is
less than one million, if two or more HTC Applications, including Supplemental Allocations of 2022
credits, regardless of the Applicant(s), are proposing Developments serving the same Target
Population on sites separated by 1,000 feet or less, the Supplemental Allocation of 2022 credits will
be the one considered eligible, and the other Applications will not be reviewed; if there is no
Supplemental Allocation of 2022 credits, the lower scoring of the Application(s), including
consideration of tie-breakers, will be considered ineligible and will not be reviewed unless the higher
scoring Application is terminated or withdrawn.

(g) One Award per Census Tract Limitation (Competitive HTC Only). If two or more Competitive
HTC Applications including Supplemental Allocations of 2022 credits, are proposing Developments
in the same census tract in an urban subregion, the Supplemental Allocation of 2022 credits will be
the one considered eligible, and the other Applications will not be reviewed: if there is no
Supplemental Allocation of 2022 credits, the lower scoring of the Application(s), including
consideration of tie breakers, will be considered ineligible and will not be reviewed unless the higher
scoring Application is terminated or withdrawn. This subsection does not apply to Applications
submitted under the USDA Set-Aside (10 TAC §11.5(2)) or the At-Risk Set-Aside (10 TAC §11.5(3)).

§11.4 Tax Credit Request,-and Award Limits_and Increase in Eligible Basis

(a) Credit Amount (Competitive HTC Only). (§2306.6711(b)) The Board may not award or allocate
to an Applicant, Developer, Affiliate, or Guarantor (unless the Guarantor is also the General
Contractor or provides the guaranty only during the construction period, and is not a Principal of the
Applicant, Developer or Affiliate of the Development Owner) Housing Tax Credits in an aggregate
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amount greater than $3 million in a single Application Round. Any Supplemental Allocation of credits
awarded to such parties will carry a value of $1.50 for every $1.00 Supplemental Allocation awarded
when calculating the $3 million maximum for all 2022 Applications. Prior to posting the agenda for
the last Board meeting in June, an Applicant that has Applications pending for more than $3 million
in credit may notify staff in writing or by email of the Application(s) they will not pursue in order to
bring their request within the $3 million cap. Any other Applications they do not wish to pursue will
remain on the waiting list if not otherwise terminated. If the Applicant has not made this self-selection
by this date, staff will first select the Application(s) that will enable the Department to comply with
the state and federal non-profit set-asides, and will then select the highest scoring Application,
including consideration of tie-breakers if there are tied scores. The Application(s) that does not meet
Department criteria will not be reviewed unless the Applicant withdraws an Application that is eligible
for an award and has been reviewed. All entities that are under common Control are Affiliates. For
purposes of determining the $3 million limitation, a Person is not deemed to be an Applicant,
Developer, Affiliate, or Guarantor solely because it:

(1) Raises or provides equity;
(2) Provides "qualified commercial financing";

(3) Is a Qualified Nonprofit Organization or other not-for-profit entity that is providing solely loan
funds, grant funds or social services; or

(4) Receives fees as a consultant or advisor that do not exceed $200,000.

(b) Maximum Request Limit (Competitive HTC Only). For any given Development, an Applicant may
not request more than 150% of the credit amount available in the subregion based on estimates released
by the Department on December 1, or $500,000,-whicheveristess;or $2,000,000 whichever is less.
feh&pﬁkeaﬂefts—&nder—ﬂ&%t—&ksk—saﬂ&s% In addition, for Elderly Developments in a Uniform
State Service Region containing a county with a population that exceeds one million, the request may
not exceed the final amount published on the Department's website after the annual release of the
Internal Revenue Service notice regarding the credit ceiling;: Supplemental Allocations made from
the 2022 ceiling to Elderly Developments in such tracts will be included in calculating the allocated
Elderly credits in that region, thereby reducing the available credits for Elderly Developments in that
region for 2022 Competitive HTC Applications. For all Applications, the Department will consider
the amount in the funding request of the pre-application and Application to be the amount of Housing
Tax Credits requested and will reduce the Applicant's request to the maximum allowable under this
subsection through the underwriting process. Regardless of the credit amount requested or any
subsequent changes to the request made by staff, the Board may not award to any individual
Development more than $2 million in a single Application Round. (§2306.6711(b)).

(c) Increase in Eligible Basis (30% Boost). Applications will be evaluated for an increase of up to 30%
in Eligible Basis provided they meet the criteria identified in paragraphs (1) - (4) of this subsection.
Staff will recommend no increase or a partial increase in Eligible Basis if it is determined it would
cause the Development to be over sourced, as determined by the Department, evalaated-by-the Real
Estate-Analysis-diviston; in which case a credit amount necessary to fill the gap in financing will be
recommended. In no instance will the boost exceed more than the amount of credits required to create
the HTC rent-restricted Units. The criteria in paragraph (3) of this subsection are not applicable to
Tax-Exempt Bond Developments.

(1) The Development is located in a Qualified Census Tract (QCT) (as determined by the Secretary of
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HUD) that has less than 20% Housing Tax Credit Units per total households in the tract as reflected
in the Department's current Site Demographic Characteristics Report. New Construction or Adaptive
Reuse Developments located in a QCT that has in excess of 20% Housing Tax Credit Units per total
households are not eligible for a 30% increase in Eligible Basis, which would otherwise be available
for the Development Site pursuant to §42(d)(5) of the Code, unless the Application includes a
resolution acknowledging the Development is located in a census tract that has more than 20%
Housing Tax Credits Units per total households and stating that the Governing Body of the appropriate
municipality or county containing the Development has no objection to the Application. Rehabilitation
Developments where this rule is triggered loeated-ina-QCTF-with-20%-or-greater Housing FaxCredit
Unitsper-total-househeolds are eligible for the boost and are not required to obtain such a resolution
from the Governing Body. An acceptable, but not required, form of resolution may be obtained in the

Multifamily Uniform Application Templates. Required documentation must be submitted by the Full
Application Delivery Date as identified in §11.2(a) of this chapter, regarding Competitive HTC

Deadlines, or Resolutions Delivery Date in §11.2(b) of this chapter, regarding Tax-Exempt Bond and
Direct Loan Application Dates and Deadlines, as applicable. The Application must include a census
map that includes the 11-digit census tract number and clearly shows that the proposed Development
is located within a QCT; or

(2) The Development is located in a Small Area Difficult Development Area (SADDA) (based on
Small Area Fair Market Rents as determined by the Secretary of HUD) that has high construction,
land and utility costs relative to the AMGI. The Application must include the SADDA map that clearly
shows the proposed Development is located within the boundaries of a SADDA; or

(3) For Competitive HeustngFax-CreditsHTC only, Development meets one of the criteria described
in subparagraphs (A) - (F) of this paragraph pursuant to Code, §42(d)(5)(B)(v):

(A) The Development is located in a Rural Area;

(B) The Development is entirely Supportive Housing and is in accordance with 10 TAC
§11.1(d)(1242)(E) related to the definition of Supportive Housing;

(C) The Development meets the criteria for the Opportunity Index as defined in §11.9(c)(4) of this
chapter (relating to Competitive HTC Selection Criteria);

(D) The Applicant elects to restrict 10% of the proposed low income Units for households at or below
30% of AMGI. These Units may not be used to meet any scoring criteria, or used to meet any
Multifamily Direct Loan program requirement;

(E) The Development is in an area covered by a concerted revitalization plan, is not an Elderly
Development, and is not located in a QCT. A Development will be considered to be in an area covered
by a concerted revitalization plan if it is eligible for and elects points under §11.9(d)(7) of this chapter;
or

(F) The Development is located in a Qualified Opportunity Zone designated under the Bipartisan
Budget Act of 2018 (H.R. 1892). Pursuant to Internal Revenue Service Announcement 2021-10, the
boundaries of the Opportunity Zone are unaffected by 2020 Decennial Census changes.

(4) For Tax-Exempt Bond Developments, as a general rule, a QCT or SADDA designation would have
to coincide with the program year the Certificate of Reservation is issued in order for the Department
to apply the 30% boost in its underwriting evaluation. The Department acknowledges guidance
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contained in the Federal Register regarding effective dates of QCT and SADDA designations.
Pursuant to the Federal Register Notice, unless federal guidance states otherwise, complete-HFE
Applications (including all Third Party Reports) with a corresponding Certificate of Reservation that
are submitted to the Department in the year the QCT or SADDA designation is effective may be

underwritten to include the 30% boost, provided there-are-no-changes-that-weould-affeet the-materiality
of the-submission—Pursuant-to-the Federal Register Notiee; a complete application (as-defined-in-the

Neotice)maywas also-be-submitted to the bond issuersin-tien-of the Pepartment; in the year the QCT
or SADDA designation is effective. Where this is the case, the-HFC Application must contain a

certification from the issuer that speaks to the date on which such complete application (as defined in
the Notice) was submitted. If the issuer is a member of the orgamzatlonal structure then such
certlﬁcatlon must come from the bond counsel to the issuer. An-aceeptable;butnotre d 2

§11.5 Competitive HTC Set-Asides. (§2306.111(d))

This section identifies the statutorily-mandated Set-asides which the Department is required to
administer. An Applicant may elect to compete in each of the Set-asides for which the proposed
Development qualifies. In order to be eligible to compete in the Set-aside, the Application must meet
the requirements of the Set-aside as of the Full Application Delivery Date. -Election to compete in a
Set-aside does not constitute eligibility to compete in the Set-aside, and Applicants who are ultimately
deemed not to qualify to compete in the Set-aside will be considered not to be participating in the Set-
aside for purposes of qualifying for points under §11.9(e)(3) of this chapter (related to pre-application
Participation). Commitments of Competitive HTCs issued by the Board in the current program year
will be applied to each Set-aside, Rural regional allocation, Urban regional allocation, and USDA Set-
aside for the current Application round as appropriate.

(1) Nonprofit Set-Aside. (§2306.6729 and §2306.6706(b)). At least 10% of the State Housing Credit
Ceiling for each calendar year shall be allocated to Qualified Nonprofit Developments which meet the
requirements of Code, §42(h)(5) and Tex. Gov't Code §2306.6729 and §2306.6706(b). The
Supplemental Allocation amount for any Qualified Nonprofit Developments receiving a Supplemental
Allocation from the 2022 ceiling will be attributed to the 2022 Nonprofit Set-Aside. Qualified
Nonprofit Organizations must have the controlling interest in the Development Owner applying for
this Set-aside (i.e., greater than 50% ownership in the General Partner). If the Application is filed on
behalf of a limited partnership, the Qualified Nonprofit Organization must be the Managing General
Partner. If the Application is filed on behalf of a limited liability company, the Qualified Nonprofit
Organization must be the controlling Managing Member. Additionally, for Qualified Nonprofit
Development in the Nonprofit Set-aside the nonprofit entity or its nonprofit Affiliate or subsidiary
must be the Developer or a co-Developer as evidenced in the development agreement. An Applicant
that meets the requirements to be in the Qualified Nonprofit Set-aside is deemed to be applying under
that Set-aside unless their Application specifically includes an affirmative election to not be treated
under that Set-aside and a certification that they do not expect to receive a benefit in the allocation of
tax credits as a result of being affiliated with a nonprofit. The Department reserves the right to request
a change in this election or to not recommend credits for those unwilling to change elections if
insufficient Applications in the Nonprofit Set-Aside are received. Applicants may not use different
organizations to satisfy the state and federal requirements of the Set-aside.

(2) USDA Set-Aside. (§2306.111(d-2)). At least 5% of the State Housing Credit Ceiling for each
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calendar year shall be allocated to Rural Developments which are financed through USDA. The
Supplemental Allocation amount for any USDA Developments receiving a Supplemental Allocation
from the 2022 ceiling will be attributed to the 2022 USDA Set-Aside. If an Application in this Set-
aside involves Rehabilitation it will be attributed to and come from the At- Risk Development Set-
aside; if an Application in this set-aside involves New Construction it will be attributed to and come
from the applicable Uniform State Service Region and will compete within the applicable subregion
unless the Application is receiving USDA Section 514 funding. Applications must also meet all
requirements of Tex. Gov't Code §2306.111(d-2).

(A) Eligibility of Certain Developments to Participate in the USDA or Rural Set-asides. (§2306.111
(d-4)). A proposed or Existing Residential Development that, before September 1, 2013, has been
awarded or has received federal financial assistance provided under Section 514, 515, or 516 of the
Housing Act of 1949 (42 U.S.C. Section 1484, 1485, or 1486) may be attributed to and come from the
At-Risk Development Set-aside or the Uniform State Service Region in which the Development is
located, regardless of whether the Development is located in a Rural Area.

(B) All Applications that are eligible to participate under the USDA Set-aside will be considered Rural
for all scoring items under this chapter. If a Property receiving USDA financing is unable to participate
under the USDA Set-aside and it is located in an Urban subregion, it will be scored as Urban.

(3) At-Risk Set-Aside. (§2306.6714; §2306.6702).

(A) At least 15% of the State Housing Credit Ceiling for each calendar year will be allocated under
the At-Risk Development Set-aside and will be deducted from the State Housing Credit Ceiling prior
to the application of the regional allocation formula required under §11.6 of this chapter (relating to
Competitive HTC Allocation Process). The Supplemental Allocation amount for any At-Risk
Developments receiving a Supplemental Allocation from the 2022 ceiling will be attributed to the
2022 At-Risk Set-Aside. Through this Set-aside, the Department, to the extent possible, shall allocate
credits to Applications involving the preservation of Developments identified as At-Risk
Developments. (§2306.6714) Up to 5% of the State Housing Credit Ceiling associated with this Set-
aside may be given priority to Rehabilitation Developments under the USDA Set-aside.

(B) An At-Risk Development qualifying under Tex. Gov't Code §2306.6702(a)(5)(A) must meet the
following requirements:

(1) Pursuant to Tex. Gov't Code §2306.6702(a)(5)(A)(1), a Development must have received the benefit
of a subsidy in the form of a qualified below-market interest rate loan, interest rate reduction, rental
subsidy, Section 8 housing assistance payment, rental supplement payment, rental assistance payment,
or equity incentive from any of the programs provided in subclauses (I) to (VIII) of this clause.
Applications participating in the At-Risk Set-Aside must include evidence of the qualifying subsidy.
() Sections 221(d)(3) and (5), National Housing Act (12 U.S.C. Section 1715]);

(IT) Section 236, National Housing Act (12 U.S.C. Section 1715z-1);

(II) Section 202, Housing Act of 1959 (1 2 U.S.C. Section 1701q);

(IV) Section 101, Housing and Urban Development Act of 1965 (12 U.S.C. Section 17015s);

(V) the Section 8 Additional Assistance Program for housing developments with HUD-Insured and
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HUD-Held Mortgages administered by the United States Department of Housing and Urban
Development as specified by 24 C.F.R. Part 886, Subpart A;

(VI) the Section 8 Housing Assistance Program for the Disposition of HUD-Owned Projects
administered by the United States Department of Housing and Urban Development as specified by 24

C.F.R. Part 886, Subpart C;
(VII) Sections 514, 515, and 516, Housing Act of 1949 (42 U.S.C. Sections 1484, 1485, and 1486); or
(VIII) Section 42, Internal Revenue Code of 1986.

(i1) Any stipulation to maintain affordability in the contract granting the subsidy or any HUD-insured
or HUD-held mortgage as described in §2306.6702(a)(5)(A)(ii)(a) will be considered to be nearing
expiration or nearing the end of its term if the contract expiration will occur or the term will end within
two years of July 31 of the year the Application is submitted. Developments with HUD-insured or
HUD-held mortgages qualifying as At-Risk under §2306.6702(a)(5)(A)(ii)(b) will be considered
eligible if the HUD-insured or HUD-held mortgage is eligible for prepayment.

(i1i1) Developments with existing Department LIHTC LURAs must have completed all applicable
Right of First Refusal procedures prior to the pre-application Final Delivery Date.

(C) An At-Risk Development qualifying under Tex. Gov't Code §2306.6702(a)(5)(B) must meet one
of the requirements under clause (i) or (ii) or (iii) of this subparagraph:

(1) Units to be Rehabilitated or Reconstructed must be owned by a public housing authority or a public
facility corporation created by a public housing authority under Chapter 303, Local Government Code
and received assistance under §9, United States Housing Act of 1937 (42 U.S.C. section 1437g); or

(i1) Units to be Rehabilitated or Reconstructed must have been proposed to be disposed of or
demolished, or already disposed or demolished, by a public housing authority or public facility
corporation created by a public housing authority under Chapter 303, Local Government Code and
received assistance under §9, United States Housing Act of 1937 (42 U.S.C. section 1437g) in the two-
year period preceding the Application for housing tax credits; or

(ii1) To the extent that an Application is eligible under Tex. Gov't Code §2306.6702(a)(5)(B)(iii), the
Development must receive assistance through the Rental Assistance Demonstration (RAD) program
administered by the United States Department of Housing and Urban Development (HUD).
Applications must include evidence that RAD participation is included in the applicable public
housing plan that was most recently approved by HUD, and evidence that HUD has approved the
Units proposed for Rehabilitation or Reconstruction for participation in the RAD program; and

(iv) Notwithstanding any other provision of law, an At-Risk Development described by Tex. Gov't
Code §2306.6702(a)(5)(B) that was previously allocated housing tax credits set aside under Subsection
(a) does not lose eligibility for those credits if the portion of Units reserved for public housing as a
condition of eligibility for the credits under Tex. Gov't Code §2306.6714 (a-1)(2) are later converted
under RAD.

(D) An Application for a Development that includes the demolition of the existing Units which have
received the financial benefit described in Tex. Gov't Code §2306.6702(a)(5)(i) will not qualify as an
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At-Risk Development unless the redevelopment will include at least a portion of the same site.
Alternatively, pursuant to Tex. Gov't Code §2306.6702(a)(5)(B), an Applicant may propose relocation
of the existing Units in an otherwise qualifying At-Risk Development if:

(1) the affordability restrictions and any At-Risk eligible subsidies are approved to be transferred with
the units proposed for Rehabilitation or Reconstruction prior to the tax credit Carryover deadline;

(i1) the Applicant seeking tax credits must propose the same number of restricted Units (the Applicant
may, however, add market rate Units); and

(ii1) the new Development Site must either qualify for points on the Opportunity Index under
§11.9(c)(4) of this chapter (relating to Competitive HTC Selection Criteria); OR

(iv) the local Governing Body of the applicable municipality or county (if completely outside of a
municipality) in which that Development is located must submit a resolution confirming that the
proposed Development is supported by the municipality or county in order to carry out a previously
adopted plan that meets the requirements of §11.9(d)(7). Development Sites that cross jurisdictional
boundaries must provide such resolutions from both local governing bodies.

(E) If Developments at risk of losing affordability from the financial benefits available to the
Development are able to retain, renew, or replace the existing financial benefits and affordability they
must do so unless regulatory barriers necessitate elimination of all or a portion of that benefit for the
Development.

(1) Evidence of the legal requirements that will unambiguously cause the loss of affordability and that
this will occur within the two calendar years of July 31 of the year the Application is submitted, and
must be included with the application; and

(i1) For Developments qualifying under Tex. Gov't Code §2306.6702(a)(5)(B), only a portion of the
subsidy must be retained for the proposed Development, but no less than 25% of the proposed Units
must be public housing units supported by public housing operating subsidy. (§2306.6714(a-1). If less
than 100% of the public housing benefits are transferred to the proposed Development, an explanation
of the disposition of the remaining public housing benefits must be included in the Application, as
well as a copy of the HUD-approved plan for demolition and disposition.

(F) Nearing expiration on a requirement to maintain affordability includes Developments eligible to
request a Qualified Contract under Code, §42. Evidence must be provided in the form of a copy of the
recorded LURA, the first year's IRS Forms 8609 for all buildings showing Part II of the form
completed and, if applicable, documentation from the original application regarding the Right of First
Refusal. The Application must also include evidence that any applicable Right of First Refusal
procedures have been completed prior to the pre-application Final Delivery Date.

(G) An amendment to any aspect of the existing tax credit property sought to enable the Development
to qualify as an At-Risk Development, that is submitted to the Department after the Application has
been filed and is under review will not be accepted.

§11.6 Competitive HTC Allocation Process

This section identifies the general allocation process and the methodology by which awards during the
Application Round are made.
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(1) Regional Allocation Formula. The Department shall initially make available in each Rural Area
and Urban Area of each Uniform State Service Region (subregion) Housing Tax Credits in an amount
not less than $600,000 in each Rural and Urban subregion, consistent with the Regional Allocation
Formula developed in compliance with Tex. Gov't Code §2306.1115. As authorized by Tex. Gov't
Code §2306.111(d-3), the Department will reserve $600,000 in housing tax credits for Applications
in rural areas in each uniform state service region. The process of awarding the funds made available
within each subregion shall follow the process described in this section. Where a particular situation
that is not contemplated and addressed explicitly by the process described herein, Department staff
shall formulate a recommendation for the Board's consideration based on the objectives of the regional
allocation formula together with other policies and purposes set out in Tex. Gov't Code, Chapter 2306
and the Department shall provide the public the opportunity to comment on and propose alternatives
to such a recommendation. In general, such a recommendation shall not involve broad reductions in
the funding request amounts solely to accommodate regional allocation and shall not involve
rearranging the competitive ranking of Applications within a particular subregion or set-aside except
as described herein. If the Department determines that an allocation recommendation would cause a
violation of the $3 million credit limit per Applicant, the Department will make its recommendation
based on the criteria described in §11.4(a) of this chapter. The Department will publish on its website
on or before December 1;—20200f each year, initial estimates of Regional Allocation Formula
percentages and limits of credits available, and the calculations periodically, if those calculations
change, until the credits are fully allocated. Any 2022 credits designated for the purpose of
Supplemental Allocations, but not awarded to Supplemental Allocations through the process described
in Subchapter F of this chapter, will be added to the total pool of credits available for the Application
Round and the Regional Allocation Formula updated to reflect such increases.

(2) Credits Returned and National Pool Allocated After January 1. For any credits returned after
January 1 and eligible for reallocation (not including credit returned and reallocated under force
majeure provisions), the Department shall first return the credits to the subregion or set-aside from
which the original allocation was made. The credits will be treated in a manner consistent with the
allocation process described in this section and may ultimately flow from the subregion and be
awarded in the collapse process to an Application in another region, subregion or set-aside. For any
credit received from the "national pool" after the initial approval of awards in late July, the credits will
be added to any remaining credits and awarded to the next Application on the waiting list for the state
collapse, if sufficient credits are available to meet the requirements of the Application as may be
amended after underwriting review.

(3) Award Recommendation Methodology. (§2306.6710(a) - (f); §2306.111) The Department will
assign, as described herein, Developments for review by the program and underwriting divisions. In
general, Applications reviews will be conducted in the order described in subparagraphs (A) - (F) of
this paragraph based upon the Applicant self-score and an initial program review. The procedure
identified in subparagraphs (A) - (F) of this paragraph will also be used in making recommendations
to the Board.

(A) USDA Set-Aside Application Selection (Step 1). The first set of reviews will be those Applications
with the highest scores in the USDA Set-Aside until the minimum requirements stated in §11.5(2) of
this chapter (relating to Competitive HTC Set-Asides. (§2306.111(d)) are attained. The minimum
requirement may be exceeded in order to award the full credit request or underwritten amount of the
last Application selected to meet the USDA Set-Aside requirement.

(B) At-Risk Set-Aside Application Selection (Step 2). The second set of reviews will be those
Applications with the highest scores in the At-Risk Set-Aside statewide until the minimum
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requirements stated in §11.5(3) of this chapter (relating to At-Risk Set-Aside) are attained. This may
require the minimum requirement to be exceeded to award the full credit request or underwritten
amount of the last Application selected to meet the At-Risk Set-Aside requirement. This step may
leave less than originally anticipated in the 26 subregions to award under the remaining steps.

(C) Initial Application Selection in Each Subregion (Step 3). The highest scoring Applications within
each of the 26 subregions will then be selected provided there are sufficient funds within the subregion
to fully award the Application. Applications electing the At-Risk or USDA Set-Asides will not be
eligible to receive an award from funds made generally available within each of the subregions:

(1) In Uniform State Service Regions containing a county with a population that exceeds one million,
the Board may not allocate more than the maximum percentage of credits available for Elderly
Developments, unless there are no other qualified Applications in the subregion. The Department will,
for each such Urban subregion, calculate the maximum percentage in accordance with Tex. Gov't
Code §2306.6711(h), and will publish such percentages on its website. The Supplemental Allocation
amount for any Supplemental Allocations made in such a county to an Elderly Development will be
attributed to the total of 2022 credits made to Elderly Developments for that Uniform State Service

Region.

(i1) In accordance with Tex. Gov't Code, §2306.6711(g), in Uniform State Service Regions containing
a county with a population that exceeds 1.7 million, the Board shall allocate competitive tax credits to
the highest scoring development, if any, that is part of a concerted revitalization plan that meets the
requirements of §11.9(d)(7) (except for §11.9(d)(7)(A)(ii)(IIT) and §11.9(d)(7)(B)(iii)), is located in
an urban subregion, and is within the boundaries of a municipality with a population that exceeds
500,000.

(D) Rural Collapse (Step 4). If there are any tax credits set-aside for Developments in a Rural Area in
a specific Uniform State Service Region (Rural subregion) that remain after award under subparagraph
(C) of this paragraph, those tax credits shall be combined into one "pool" and then be made available
in any other Rural Area in the state to the Application in the most underserved Rural subregion as
compared to the subregion's allocation. This rural redistribution will continue until all of the tax credits
in the "pool" are allocated to Rural Applications and at least 20% of the funds available to the State
are allocated to Applications in Rural Areas. (§2306.111(d)(3)) In the event that more than one
subregion is underserved by the same percentage, the priorities described in clauses (i) - (ii) of this
subparagraph will be used to select the next most underserved subregion:

(1) the subregion with no recommended At-Risk Applications from the same Application Round; and

(i1) the subregion that was the most underserved during the Application Round during the year
immediately preceding the current Application Round.

(E) Statewide Collapse (Step 5). Any credits remaining after the Rural Collapse, including those in
any subregion in the State, and any remaining credits from the 2022 Supplemental Allocation, will be
combined into one "pool." The funds will be used to award the highest scoring Application (not
selected or eliminated in a prior step) in the most underserved subregion in the State compared to the
amount originally made available in each subregion. In Uniform State Service Regions containing a
county with a population that exceeds one million, the Board may not allocate more than the maximum
percentage of credits available as calculated through the Regional Allocation Formula (RAF) for
Elderly Developments, and as reduced by any 2022 Supplemental Allocations made meeting these
criteria as provided in §11.4(b) of this subchapter, within an urban subregion of that service region.
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Therefore, certain Applications for Elderly Developments may be excluded from receiving an award
from the collapse. The Department will, for each such Urban subregion, calculate the maximum
percentage in accordance with Tex. Gov't Code §2306.6711(h) and will publish such percentages on
its website. This process will continue until the funds remaining are insufficient to award the next
highest scoring Application that is not rendered ineligible through application of the elderly cap in the
next most underserved subregion. At least seven calendar days prior to the July Board meeting of the
Department at which final awards of credit