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TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
BOARD MEETING

AGENDA

10:00 a.m.
September 4, 2014

John H. Reagan Building
Room JHR 140, 105 W 15" Street
Austin, Texas

CALL TO ORDER, ROLL CALL J. Paul Oxer, Chairman
CERTIFICATION OF QUORUM

Pledge of Allegiance - I pledge allegiance to the flag of the United States of America, and to the republic for
which it stands, one nation under God, indivisible, with liberty and justice for all.

Texas Allegiance - Honor the Texas flag; I pledge allegiance to thee, Texas, one state under God, one and
indivisible.

CONSENT AGENDA

Items on the Consent Agenda may be removed at the request of any Board member and considered at another
appropriate time on this agenda. Placement on the Consent Agenda does not limit the possibility of any presentation,
discussion or approval at this meeting. Under no circumstances does the Consent Agenda alter any requirements
under Chapter 551 of the Texas Government Code, Texas Open Meetings Act.

ITEM1: APPROVAL OF THE FOLLOWING ITEMS PRESENTED IN THE BOARD MATERIALS:

EXECUTIVE Barbara Deane

a) Presentation, Discussion, and Possible Action regarding the Board Minutes — BoardSecretary
summaries for June 5, 2014, and June 26, 2014

RULES Brooke Boston
b) Presentation, Discussion, and Possible Action on proposed amendments to 10 DED SFMC;; f:
TAC §5.2 concerning Definitions and §5.19 concerning Client Income Guidelines
and directing their publication for public comment in the Texas Register

¢) Presentation, Discussion, and Possible Action on proposed repeal of 10 TAC §5.16
concerning Monitoring and Single Audit Requirement and §5.20 concerning
Determining Income Eligibility and directing their publication for public comment
in the Texas Register

d) Presentation, Discussion, and Possible Action on proposed amendments to 10
TAC §5.204 concerning Use of Funds, §5.207 concerning Subrecipient
Performance, § 5.210 concerning Community Needs Assessment and Community
Action Plan, and §5.213 concerning Board Structure and directing their publication
for public comment in the Texas Register

e) Presentation, Discussion, and Possible Action on proposed amendments to 10
TAC §5.423 concerning Household Crisis Component and directing its publication
for public comment in the Texas Register



f) Presentation, Discussion, and Possible Action on proposed amendments to 10
TAC §5.502 concerning Purpose and Goals and §5.528 concerning Health and
Safety and directing their publication for public comment in the Texas Register

@) Presentation, Discussion, and Possible Action on proposed new 10 TAC §5.2013
concerning Environmental Clearance and directing its publication for public
comment in the Texas Register

h) Presentation, Discussion, and Possible Action on adoption of amendments to 10
TAC §1.13 concerning Adjudicative Hearing Procedures

1) Presentation, Discussion, and Possible Action on the proposed repeal of 10 TAC
Chapter 10 Uniform Multifamily Rules, Subchapter E concerning Post Award and
Asset Management Requirements, and proposed new 10 TAC Chapter 10, Uniform
Multifamily Rules, Subchapter E concerning Post Award and Asset Management
Requirements, and directing their publication for public comment in the Texas
Register

j) Presentation, Discussion, and Possible Action on the proposed repeal of 10 TAC
Chapter 10 Subchapter D concerning Underwriting and Loan Policy and a
proposed new 10 TAC Chapter 10 Subchapter D and directing their publication for
public comment in the Texas Register

k) Presentation, Discussion, and Possible Action on proposed amendments to 10
TAC §10.601(b) concerning Compliance Monitoring Objectives and Applicability;
§10.607 concerning Reporting Requirements; §10.609(5) concerning Notices to the
Department; §10.612, concerning Tenant File Requirements; §10.613 concerning
Lease Requirements; §10.614 concerning Utility Allowances; §10.618 concerning
Onsite Monitoring; §10.620(b) concerning Monitoring for Non-Profit Participation
or HUB Participation; and, §10.624 concerning Events of Noncompliance,
proposed repeal of 10 TAC §10.610 concerning Tenant Selection Criteria; and,
§10.617, concerning Affirmative Marketing Requirements, and proposed new 10
TAC §10.610 concerning Tenant Selection Criteria; §10.617 concerning Affirmative
Marketing Requirements, and directing their publication for public comment in the
Texas Register

811 PROGRAM

) Presentation, Discussion, and Possible Action authorizing staff for the Section 811
PRA Program, to execute all necessary agreements and contracts with Owners of
Multifamily Properties, execute agreements with HUD for future funding awards,
and make program design adjustments

HOUSING RESOURCE CENTER
m) Presentation, Discussion, and Possible Action on publishing the draft 2015-2019
State of Texas Consolidated Plan

LEGAL

n) Presentation, Discussion, and Possible Action on the adoption of an Agreed Final
Order concerning Pineywoods Home Team Affordable Housing (HOME 539113 /
HTT 859003)

ASSET MANAGEMENT:
0) Presentation, Discussion, and Possible Action on Material LURA Amendment

05612 Park Manor Sherman

Jeff Pender
Deputy General
Counsel

Cari Garcia

Dir. Asset
Management

Brent Stewart
Dir. Real Estate
Analysis

Stephanie
Naquin
Dir. Of MF
Compliance

Brooke Boston
DED SF, CA &
Metrics

Elizabeth Yevich
Dir. Housing
Resource Ctr.

Jeff Pender
Deputy General
Counsel

Cari Garcia
Dir. Asset
Management



p)

9

Presentation, Discussion, and Possible Action on Housing Tax Credit Application
Amendments

13240 Summit Place Dallas
13115 Abbington Meadows Howe
13223 Campanile at Jones Creek Richmond
11041/12002 Riverwood Commons Bastrop

Presentation, Discussion, and Possible Action Regarding an Extension Request
Relating to a Determination Notice for Housing Tax Credits with another Issuer

13428 Village at Palm Center Houston

REPORT ITEMS
The Board accepts the following reports:

1. Report from the Deputy Executive Director for Single Family, Community Affairs and
Metrics

2. Presentation on the Department Quarterly Snapshot tool

3. TDHCA Outreach Activities, July-August 2014

4. Report on the State of Texas Housing and Health Services Coordination Council 2014-
2015 Biennial Plan

ACTION ITEMS

ITEM 2:

)

b)

RULES:
Presentation, Discussion, and Possible Action on proposed amendments to 10
TAC Chapter 11 §§11.1(e), 11.2, 11.3(e), 11.3(f), 11.5, 11.6(5), 11.7, 11.8, 11.9(c)(4),
11.9(0)(5), 11.9(c)(7), 11.9(d)(1), 11.9(d)(4), 11.9(e)(3), 11.9(e)(7) and 11.10
concerning the Housing Tax Credit Program Qualified Allocation Plan and
directing their publication for public comment in the Texas Register

Presentation, Discussion, and Possible Action on proposed repeals of 10 TAC
Chapter 10 Subchapter A concerning General Information and Definitions;
Subchapter B concerning Site and Development Requirements and Restrictions;
Subchapter C concerning Application Submission Requirements, Ineligibility
Criteria, Board Decisions and Waiver of Rules; and Subchapter G concerning Fee
Schedule, Appeals and Other Provisions, and a proposed new 10 TAC Chapter 10
Subchapter A concerning General Information and Definitions; Subchapter B
concerning Site and Development Requirements and Restrictions; Subchapter C
concerning Application Submission Requirements, Ineligibility Criteria, Board
Decisions and Waiver of Rules; and Subchapter G concerning Fee Schedule,
Appeals and Other Provisions, and directing their publication for public comment
in the Texas Register

Presentation, Discussion, and Possible Action regarding on the proposed repeal of
10 TAC Chapter 12, Multifamily Housing Revenue Bond Rules, and a proposed
new 10 TAC Chapter 12 concerning the Multifamily Housing Revenue Bond Rules
and directing their publication for public comment in the Texas Register

Brooke Boston
DED SF, CA &
Metrics

Michael Lyttle
Chief of External
Affairs

Elizabeth Yevich
Dir. Housing
Resource Center

Jean Latsha
Dir. Multifamily
Finance



ITEM3: MULTIFAMILY FINANCE

a) Presentation, Discussion and Possible Action on the 2014 HOME Multifamily
Rental Development Notice of Funding Availability (NOFA)

b) Presentation, Discussion, and Possible Action Regarding Reinstatement of a
Determination Notice for Housing Tax Credits with another Issuer

13249 William Cannon Apartments Austin

c) Presentation, Discussion, and Possible Action on Determination Notices for
Housing Tax Credits with another Issuer

14404 Park at the Cliff Dallas
14409 Lakes of El Dorado McKinney
14410 Fountains of Rosemeade Dallas
14411 Ash Lane Apartments Euless

d) Presentation, Discussion, and Possible Action on Inducement Resolution No. 15-
001 for Multifamily Housing Revenue Bonds and an Authorization for Filing
Applications for Private Activity Bond Authority - 2014 Waiting List for Good
Samaritan Towers

e) Presentation, Discussion, and Possible Action on Awards of Competitive 9% Low
Income Housing Tax Credits from the Waiting List for the 2014 Housing Tax
Credit Application Round approved July 31, 2014

Jean Latsha
Dir. Multifamily
Finance

PuBLIC COMMENT ON MATTERS OTHER THAN ITEMS FOR WHICH THERE WERE POSTED AGENDA

ITEMS.

EXECUTIVE SESSION
The Board may go into Executive Session (close its meeting to the public):

1.

The Board may go into Executive Session Pursuant to Tex. Gov’t. Code §{551.074 for the
purposes of discussing personnel matters including to deliberate the appointment,
employment, evaluation, reassignment, duties, discipline, or dismissal of a public officer
or employee

Pursuant to Tex. Gov’t. Code §551.071(1) to seek the advice of its attorney about
pending or contemplated litigation or a settlement offer, including:

a) The Inclusive Communities Project, Inc. v. Texas Department of Housing and Community Affairs, et al.,
[filed in federal district conrt, Northern District of Texas.

b) Relman, Dane & Colfax PLILC letters to HUD concerning the State’s Phase 2 Analysis of Impediments

Pursuant to Tex. Gov’t. Code §551.071(2) for the purpose of secking the advice of its
attorney about a matter in which the duty of the attorney to the governmental body under
the Texas Disciplinary Rules of Professional Conduct of the State Bar of Texas clearly
conflicts with Tex. Gov’t. Code Chapter 551:

a)Any posted agenda item

Pursuant to Tex. Gov’t. Code {551.072 to deliberate the possible purchase, sale,
exchange, or lease of real estate because it would have a material detrimental effect on the
Department’s ability to negotiate with a third person; and/ot-

Pursuant to Tex. Gov’t. Code §2306.039(c) the Department’s internal auditor, fraud
prevention coordinator or ethics advisor may meet in an executive session of the Board
to discuss issues related to fraud, waste, or abuse.

J. Paul Oxer

Chairman



OPEN SESSION

If there is an Executive Session, the Board will reconvene in Open Session. Except as specifically authorized
by applicable law, the Board may not take any actions in Executive Session

ADJOURN
To access this agenda & details on each agenda item in the board book, please visit onr website at www.tdbca.state.tx.us or contact
Michael 1yttle, 512-475-4542; TDHCA, 221 East 11" Street, Austin, Texas 78701, and request the information.
Individuals who require auxiliary aids, services or sign language interpreters for this meeting should contact Gina Esteves, ADA
Responsible Employee, at 512-475-3943 or Relay Texas at 1-800-735-2989 at least two days before the meeting so that
appropriate arrangements can be made. Non-English speaking individuals who require interpreters for this meeting should contact
Jorge Reyes, 512-475-4577 at least three (3) days before the meeting so that appropriate arrangements can be made.

Personas que hablan espaiiol y requieren un intérprete, favor de llamar a Jorge Reyes al siguiente niimero (512) 475-4577 por lo
menos tres dias antes de la junta para hacer los preparativos apropiados.


http://www.tdhca.state.tx.us/
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BOARD ACTION REQUEST
BOARD SECRETARY
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action on the Board Meeting Minutes Summaries for June 5,
2014, and June 26, 2014.

RECOMMENDED ACTION

Approve Board Meeting Minutes Summaries for June 5, 2014, and June 26, 2014

RESOLVED, that the Board Meeting Minutes Summaries for June 5, 2014, and June 26,
2014, as having been specifically approved, are hereby approved as presented.




Texas Department of Housing and Community Affairs Governing Board
Board Meeting Minutes Summary
June 5, 2014

On Thursday, the 5th day of June, 2014, at 9:00 a.m., the regular monthly meeting of the Governing
Board (“Board”) of the Texas Department of Housing and Community Affairs (“TDHCA”) was held in
Room JHR 140 of the John H. Reagan Building, Austin, Texas.

The following members, constituting a quorum, were present and voting:

J. Paul Oxer

Leslie Bingham Escarefio
Tom Gann

J. Mark McWatters

Dr. Juan Mufioz

Robert Thomas

J. Paul Oxer served as Chair, and Barbara Deane served as secretary.

1) Tim Irvine, TDHCA Executive Director, read into the record Resolution 14-030 recognizing June as
Home Ownership Month which was unanimously resolved by the Board. Mr. Irvine also read into the
record a proclamation from Governor Perry in recognition of Home Ownership Month.

2) Eric Pike, TDHCA Home Ownership Program Director, provided brief information on the success of
TDHCA home ownership programs and then introduced the Lenders and Loan Officers of the Year.

3) The Board unanimously adopted the Consent Agenda as presented, except for item 1(b) which was
moved from Consent to the Action agenda.

4) Consent Agenda Item 1(b) — Presentation, Discussion, and Possible Action regarding the staff report
relating to previous participation reviews performed on awards conditionally approved by the Board on
May 8, 2014, for unexpended Program Year 2013 CSBG discretionary funds — was presented by Patricia
Murphy, TDHCA Chief of Compliance. The Board unanimously approved staff recommendation to
accept the report after public comment from George Simon, Executive Director of Tri-County
Community Action, who was opposed to staff’s recommendation.

5) Cameron Dorsey, TDHCA Deputy Executive Director for Multifamily Programs and Fair Housing,
expounded on Report Item 4 — Report on activities of the Department’s newly-formed fair housing team
and its plans for coordinated efforts to address requirements regarding the affirmative furthering of fair
housing.

6) Agenda Item 2 — Presentation, Discussion, and Possible Action on the Agency Strategic Plan for
Fiscal Years 2015-2019 — was presented by Elizabeth Yevich, Director of the Housing Resource Center.
The Board unanimously approved staff recommendation for approval of the document.



7) Agenda Item 4 — Presentation, Discussion, and Possible Action on Approval of the Draft FFY 2015
Low Income Home Energy Assistance Program (“LIHEAP”) State Plan for Public Comment — was
taken out of order per direction of Board Chair Oxer and presented by Michael DeYoung, TDHCA
Director of Community Affairs. The Board unanimously approved staff recommendation for approval of
the draft plan.

8) Agenda Item 3(a) — Presentation, Discussion, and Possible Action on Timely Filed Appeals and
Waivers of the Department’s Program Rules and Requests for Exemption from Undesirable Site
Features — was presented by Jean Latsha, TDHCA Director of Multifamily Finance.

The Board first deliberated on #14006 Oak Grove Village in Marble Falls and after public comment
(listed below) declined staff’s recommendation to deny the appeal and instead granted the appeal by a 5-
1 vote, with Mr. Gann in opposition.

e Claire Palmer, attorney for the applicant, testified against staff recommendation and
e Mark Mayfield, applicant, testified against staff recommendation.

The Board voted unanimously to approve staff recommendation denying the appeal from #14029 Royal
Gardens in Wichita Falls.

On Item #14108 Cleme Manor in Houston, the Board voted unanimously after hearing public comment
(listed below) to approve staff recommendation to grant the applicant’s exemption for undesirable site
features and grant the appeal of the application’s termination under undesirable area features.

e Cynthia Bast, attorney for the applicant, testified in support of staff recommendation;

e Stedman Grigsby, City of Houston Housing and Community Development, testified in support of
staff recommendation;

e Neil Drobenare, NHP Foundation, testified in support of staff recommendation; and

e Debra Walker, Texas Organizing Project, testified in support of staff recommendation.

On Item #14175 Liberty Square and Liberty Village in Groesbeck, the Board voted 5-1, with Mr.
Thomas in opposition, to table the item until the meeting of June 26, 2014. Public comment included:

e Barry Palmer, attorney for the applicant, testified against staff recommendation to deny the
appeal and

e Donna Rickenbacker, Marquee Consultants, testified in support of more time for the applicant to
submit additional material to TDHCA.

9) At 11:37 a.m. the Board went into Executive Session and reconvened in open session at 12:22 p.m.
No action was taken in or as a result of Executive Session.

Except as noted otherwise, all materials presented to and reports made to the Board were approved,
adopted, and accepted. These minutes constitute a summary of actions taken. The full transcript of the
meeting, reflecting who made motions, offered seconds, etc., questions and responses, and details of
comments, is retained by TDHCA as an official record of the meeting.



There being no further business to come before the Board, the meeting adjourned at 1:18 p.m. The next
meeting is set for Thursday, June 26, 2014.

Secretary

Approved:

Chair



Texas Department of Housing and Community Affairs Governing Board
Board Meeting Minutes Summary
June 26, 2014

On Thursday, the 26th day of June, 2014, at 9:00 a.m., the regular monthly meeting of the Governing
Board (“Board”) of the Texas Department of Housing and Community Affairs (“TDHCA”) was held in
Room JHR 140 of the John H. Reagan Building, Austin, Texas.

The following members, constituting a quorum, were present and voting:

e J. Paul Oxer

e Leslie Bingham Escarefio
e Tom Gann

e Dr. Juan Mufioz

e Robert Thomas

J. Paul Oxer served as Chair, and Barbara Deane served as secretary.

1) The Board unanimously adopted the Consent Agenda as presented and amended (item 1{j}) except
for items 1(e) and 1(I) which were moved to the Action Items.

2) Consent Agenda Item 1(e) — Presentation, Discussion, and Possible Action on an order adopting
amendments to 10 TAC Chapter 25, concerning the Colonia Self-Help Centers, and directing its
publication in the Texas Register — was presented by Homero Cabello, TDHCA Director of the Office of
Colonia Initiatives and the Housing Trust Fund. After hearing public comment (listed below), the Board
unanimously approved staff recommendation and adopted the amendments to the rule.

e Jose Lopez offered comment on the proposed rule amendments; and
e Maria Gomez offered comment on the proposed rule amendments

3) Consent Agenda Item 1(l) — Presentation, Discussion, and Possible Action regarding an Award of
HOME funds from the 2013-1 HOME Multifamily Development Program Notice of Funding
Availability for #13502 Majors Place Apartments in Greenville — was presented by Jean Latsha,
TDHCA Director of Multifamily Finance. After hearing public comment (listed below), the Board
unanimously approved staff recommendation to make the award.

e TDHCA staffer Peggy Henderson read a letter into the record from Massoud Ebrahim, City
Manager for the City of Greenville, in opposition to staff recommendation

4) David Cervantes, TDHCA Chief Financial Officer, presented Item 2(a): Presentation, Discussion,
and Possible Action on the FY 2015 Operating Budget; Item 2(b): Presentation, Discussion, and
Possible Action on the FY 2015 Housing Finance Division Budget; and, Item 2(c): Presentation,
Discussion, and Possible Action regarding the Legislative Appropriations

Request for State Fiscal Years 2016-17. The Board unanimously approved Items 2(a) and 2(b) and,
after hearing public comment (listed) below), unanimously approved Item 2(c).



e Charles Cloutman, Meals on Wheels and More, testified in support of TDHCA asking for
additional funding for the Amy Young Barrier Removal Program.

5) Per Board request, Mr. Cabello spoke briefly about the milestone of the 500 " home being completed
through the Amy Young Barrier Removal Program.

6) Agenda Item 3 — Presentation, Discussion, and Possible Action on Resolution No. 14-035
authorizing Publication of Public Notice for Mortgage Credit Certificate Program (Program 83) — was
presented by both Eric Pike, TDHCA Director of the Texas Homeownership Program, and Tim Nelson,
TDHCA Director of Bond Finance. Mr. Pike presented an overview of TDHCA Mortgage Credit
Certificate programs and Mr. Nelson spoke to the specifics of Item 3. The Board unanimously approved
staff recommendation for approval of the resolution.

7) Agenda Item 4 was pulled from the agenda.

8) Agenda Item 5(a) — Presentation, Discussion, and Possible Action on Timely Filed Appeals and
Waivers of the Department’s Program Rules and Requests for Preclearance from Undesirable Area
Features — was presented by Ms. Latsha and Kathryn Saar, TDHCA Competitive Housing Tax Credit
Program Administrator. Sub items #14001 Pine Terrace Apartments in Mount Pleasant; #14100
Savannah Park in Abernathy, Lexington, and Karnes City; #14102 Stoneleaf at Glen Rose in Glen Rose;
#14175 Liberty Square and Liberty Village in Groesbeck; and #14182 Prairie Gardens in Abilene all
withdrew. Sub items #14106 Manor Lane Senior Apartments in Hondo and #14130 Tays in El Paso both
were pulled.

The Board first deliberated on #14191 Wheatley Courts in San Antonio and after public comment (listed
below) denied staff recommendation to deny pre-clearance of the application by a 4-1 vote with Mr.
Gann in opposition, thus granting the appeal from the applicant.

e vy Taylor, Councilwoman from the San Antonio City Council, testified in opposition to staff
recommendation;

e Bill McManus, Police Chief for the City of San Antonio, testified about law enforcement
initiatives in the area of the proposed development;

o Bill Fisher, Sonoma Housing Advisors, testified in support of staff recommendation;

e Morris Stribling, Commissioner of the San Antonio Housing Authority, testified in opposition to
staff recommendation;

e Lourdes Castro Ramirez, Executive Director of the San Antonio Housing Authority, testified in
opposition to staff recommendation;

e Louis Bernardy, McCormack Baron Salazar, testified in opposition to staff recommendation;

e LaShawn Roberson testified in opposition to staff recommendation; and

e Mary Ellen Burns testified in opposition to staff recommendation

The Board voted unanimously after hearing public comment (listed below) to approve staff
recommendation denying the appeal of the termination of applications #14083 Selinsky Street
Supportive Housing and #14084 Palm Parque in Houston.

e Rick Sims, applicant of the two applications, testified in opposition to staff recommendation



On Item #14097 Residences at Rodd Field in Corpus Christi, the Board voted unanimously after hearing
public comment (listed below) to approve staff recommendation denying reinstatement of the
application.

e Dan Allgeier, the applicant, testified in opposition to staff recommendation

On Item #14114 Waters at Granbury in Granbury, the Board voted unanimously after hearing public
comment (listed below) to approve staff recommendation denying reinstatement of the application.

e Ruben Esqueda, the applicant, testified in opposition to staff recommendation

Prior to deliberating on Item #14063 Hudson Providence in Hudson, Mr. Gann recused himself. After
hearing public comment (listed below), the Board voted to table the item to the meeting on July 31,
2014.

e Barry Palmer, attorney representing the applicant, testified in opposition to staff recommendation

Mr. Gann returned and the Board, after hearing public comment (listed below) considered and tabled
Item #14215 Village on Harvest Time in Houston to enable staff to collect additional information.

e Tamea Dula, attorney representing the applicant, testified in opposition to staff’s
recommendation of denying the scoring notice appeal; and
e Clark Colvin, the applicant, testified in opposition to staff recommendation

Prior to the Board’s consideration of #14209 Riverside Village in Rio Hondo, Mr. Thomas left the
meeting. After hearing public comment (listed below), the Board unanimously approved staff
recommendation to deny the scoring notice appeal.

e TDHCA staffer Michael Lyttle read a letter into the record from State Representative Eddie
Lucio Il in opposition to staff recommendation;

e Tim Lang, the applicant, testified in opposition to staff recommendation; and

¢ Nick Mitchell-Bennett, CDC-Brownsville, testified in support of staff recommendation

9) Agenda Item 5(b) — Presentation, Discussion, and Possible Action to Issue a list of Approved
Applications for Housing Tax Credits in accordance with Tex. Gov’t Code, 82306.6724(e) — was
presented by Ms. Latsha and unanimously approved by the Board.

10) At 12:29 p.m. the Board went into Executive Session and reconvened in open session at 1:18 p.m.
No action was taken in or as a result of Executive Session.

Except as noted otherwise, all materials presented to and reports made to the Board were approved,
adopted, and accepted. These minutes constitute a summary of actions taken. The full transcript of the
meeting, reflecting who made motions, offered seconds, etc., questions and responses, and details of
comments, is retained by TDHCA as an official record of the meeting.



There being no further business to come before the Board, the meeting adjourned at 4:00 p.m. The next
meeting is set for Thursday, July 31, 2014.

Secretary

Approved:

Chair
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BOARD ACTION REQUEST
COMMUNITY AFFAIRS DIVISION
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action on proposed amendments to 10 TAC 85.2 concerning
Definitions, and 85.19 concerning Client Income Guidelines and directing their publication for public
comment in the Texas Register.

RECOMMENDED ACTION

WHEREAS, pursuant to Texas Government Code 882306.053 and .092, the Texas
Department of Housing and Community Affairs (“the Department”) is provided the
authority to adopt rules governing the administration of the Department and its
Community Affairs programs and

WHEREAS, the proposed amendments to 10 TAC 85.2 define program terms and
remove some definitions, and the proposed amendments to 85.19 clarify program
requirements for determining income eligibility;

NOW, therefore, it is hereby

RESOLVED, that the Executive Director and his designees, be and each of them hereby
are authorized, empowered and directed, for and on behalf of the Department to cause the
publication of the proposed amendments, in the form presented to this meeting, to be
published in the Texas Register for public comment and in connection therewith, make
such non-substantive technical corrections as they may deem necessary to effectuate the
foregoing, including the preparation of subchapter specific preambles.

BACKGROUND

The proposed amendments to 10 TAC 85.2 add definitions for “Award Date,” “Contract,” and “Life
Threatening Crisis,” and remove some definitions that are no longer applicable to Community Affairs
programs.

The proposed amendments to 10 TAC 8§5.19 clarify what income sources are to be included and
excluded during benefit determinations, and incorporate the eligibility determination requirements of 10
TAC 85.20 concerning Determining Income Eligibility. (Existing 85.20 is proposed for repeal in a
separate action item.)

Page 1 of 13




Attachment A: Preamble and proposed amendments to 10 TAC Chapter 5, Subchapter A, §5.2
and 8§5.19

The Texas Department of Housing and Community Affairs (“the Department’) proposes amendments to
10 TAC Chapter 5, Community Affairs Programs, Subchapter A, General Provisions, 85.2 concerning
Definitions and 85.19 concerning Client Income Guidelines. The purpose of the amendments to 85.2 is
to define additional terms, including Award Date, Contract, and Life Threatening Crisis; to remove
terms that are no longer relevant to these rules including Targeting, and Terms and Conditions; and to
modify definitions due to change in federal law (such as OMB Circulars and Supplies) and staff
administrative corrections. The purpose of the amendments to 85.19 is to clarify what income sources
are to be included and excluded during benefit determinations, and to incorporate the eligibility
determination requirements of 10 TAC 85.20 concerning Determining Income Eligibility. (Existing
85.20 is proposed for repeal concurrently with this amendment.)

FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first
five years the proposed amendments will be in effect, enforcing or administering the proposed
amendments does not have any foreseeable implications related to new costs or revenues of the state or
local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five
years the amendments will be in effect, the public benefit anticipated as a result of amendments will be
clarification of definitions and requirements, consistency with federal requirements, greater and more
efficient use of funds and greater flexibility for Subrecipients within program rules. There will not be
any new economic cost to any individuals required to comply with the rule as a result of this action.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that
there will be no economic effect on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. Written comments to the rule may be submitted to the Texas
Department of Housing and Community Affairs, Annette Cornier, Rule Comments, P.O. Box 13941,
Austin, Texas 78711-3941, by email to cadrulecomments@tdhca.state.tx.us or by fax to (512) 475-3935.
ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 20, 2014.

STATUTORY AUTHORITY. The amendments are proposed pursuant to Texas Government Code
82306.053, which generally authorizes the Department to adopt rules, and more specifically Texas
Government Code 82306.092 which authorizes the Department to administer its Community Affairs
programs.

The proposed amendments affect no other code, article, or statute.

85.2. Definitions.

(a) To ensure a clear understanding of the terminology used in the context of the Community Affairs
Programs, a list of terms and definitions has been compiled as a reference.

(b) The words and terms in this chapter shall have the meanings described in this subsection unless the
context clearly indicates otherwise.
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(1) Affiliate--1f, directly or indirectly, either one controls or has the power to control the other or a third
person controls or has the power to control both. The ways the Department may determine control
include, but are not limited to:
(A) Interlocking management or ownership;
(B) Identity of interests among family members;
(C) Shared facilities and equipment;
(D) Common use of employees; or
(E) A business entity which has been organized following the exclusion of a person which has the
same or similar management, ownership, or principal employees as the excluded person.
(2) Award Date--Date on which the Department’s Board commits funds to an awardee.
(43) Children--Household dependents not exceeding eighteen (18) years of age.
(24) Code of Federal Regulations (CFR) -- The codification of the general and permanent rules and
regulations of the federal government as adopted and published in the Federal Register.
(45) Collaborative Appllcatlon--An application from two or more organizations to prowde serwces to
the target populatlon g FEFFHT , :

(56) Community Action Agencies (CAAs)--Local Pprivate Nonprofit Organizations and Ppublic
nenprofit-Oerganizations that carry out the Community Action Program, which was established by the
1964 Economlc Opportunlty Act to flght poverty by empowermg the Jpoor in the Unlted States. Eaeh

(67) Community Action Plan--A plan required by the Community Services Block Grant (CSBG) Act
which describes the local (Eligible Entity Subrecipient) service delivery system, how coordination will
be developed to fill identified gaps in services, how funds will be coordinated with other public and
private resources and how the local entity will use the funds to support innovative community and
neighborhood based initiatives related to the grant.

(#¥8) Community Affairs Division (CAD)--The Division at the Department that administers CEAP,
CSBG, ESG, HHSP, Section 8 Housing Choice Voucher Program, and WAP.

(89) Community Services Block Grant (CSBG)--A HHS funded program Y-S—federal which provides
fundmg for CAAs and other Ellglble Entltles that seek to address poverty at the communlty Ievel Like

(910) Comprehenswe Energy As5|stance Program (CEAP)--A LIHEAP funded program to as5|st low-
income Households, particularly those with the lowest incomes, that pay a high proportion of Household
income for home energy, primarily in meeting their immediate home energy needs.

(11) Contract--The executed written Agreement between the Department and a Subrecipient performing
an Activity related to a CAD program that describes performance requirements and responsibilities
assigned by the document; for which the first day of the contract period is the point at which programs
funds may be considered by a Subrecipient for expenditure unless otherwise directed in writing by the
Department.

(3612) CSBG Act--The CSBG Act is a law passed by Congress authorizing the Community Services
Block Grant. The CSBG Act was amended by the Community Services Block Grant Amendments of
1994 and the Coats Human Services Reauthorization Act of 1998 under 42 U.S.C. §89901, et seq. The
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CSBG Act authorized establishing a community services block grant program to make grants available
through the program to states to ameliorate the causes of poverty in communities within the states.
(3213) Declaration of Income Statement (DIS)--A Department approved form for limited use and only
when an applicant cannot obtain income documentation requiring the Subrecipient to document income
and the circumstances preventing the client from obtaining documentation-has-re-decumented-proof-of
income. The DIS is not complete unless notarized in accordance with §406.014 of the Texas
Government Code.
(3214) Department--The Texas Department of Housing and Community Affairs.
(6915) Department of Energy (DOE)--federal department that provides funding for the weatherization
assistance program.
(6816) Department of Health and Human Services (HHS)--federal department that provides funding for
CSBG and LIHEAP energy assistance and weatherization.
(#617) Department of Housing and Urban Development (HUD)--federal department that provides
funding for ESG.
(3318) Discretionary Funds--Those CSBG funds maintained in-reserve by the Department a-state, at its
discretion, for CSBG allowable uses as authorized by §8675C of the CSBG Act, and not designated for
distribution on a statewide basis to CSBG Eligible Entities and not designated held-inreserve for state
administrative purposes.
(3419) DOE WAP Rules--10 CFR Part 440 describes the Weatherization Assistance for Low Income
Persons as administered through the Department of Energy. 10 CFR Part 600 implements OMB
requirements on behalf of DOE and establishes administrative requirements for grants and agreements.
(3520) Dwelling Unit--A house, including a stationary mobile home, an apartment, a group of rooms, or
a single room occupied as separate living quarters. This definition does not apply to the ESG or HHSP.
(3#21) Elderly Person--A person who is sixty (60) years of age or older, except for ESG.
(3822) Electric Base-Load Measure--Weatherization measures which address the energy efficiency and
energy usage of lighting and appliances.
(3923) Eligible Entity--Those local organizations in existence and designated by the federal government
to administer programs created under the federal Economic Opportunity Act of 1964. This includes
community action agencies, limited-purpose agencies, and units of local government. The CSBG Act
defines an eligible entity as an organization that was an eligible entity on the day before the enactment
of the Coats Human Services Reauthorization Act of 1998 (October 27, 1998), or is designated by the
Governor to serve a given area of the state and that has a tripartite board or other mechanism specified
by the state for local governance.
(2024) Emergency--Defined by the LIHEAP Act of 1981 (Title XXVI of the Omnibus Budget
Reconciliation Act of 1981, 42 U.S.C. §8622):
(A) natural disaster;
(B) a significant home energy supply shortage or disruption;
(C) significant increase in the cost of home energy, as determined by the Secretary;
(D) a significant increase in home energy disconnections reported by a utility, a state regulatory
agency, or another agency with necessary data;
(E) a significant increase in participation in a public benefit program such as the food stamp program
carried out under the Food Stamp Act of 1977 (7 U.S.C. §82011, et seq.), the national program to
provide supplemental security income carried out under Title XV1 of the Social Security Act (42
U.S.C. 881381, et seq.) or the state temporary assistance for needy families program carried out
under Part A of Title IV of the Social Security Act (42 U.S.C. 88601, et seq.), as determined by the
head of the appropriate federal agency;
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(F) a significant increase in unemployment, layoffs, or the number of Households with an individual
applying for unemployment benefits, as determined by the Secretary of Labor; or
(G) an event meeting such criteria as the Secretary, at the discretion of the Secretary, may determine
to be appropriate.
(H) This definition does not apply to ESG or HHSP.

(24:25) Emergency Solutlons Grants (ESG)--A HUD funded federalgrant program autherl%eetrn—'lirtﬁleew

funds for services necessary to help persons that are at- rlsk of homelessness or homeless quickly regain
stability in permanent housing. ESG-is-funded-through-HUD-

(2226) Energy Audit--The energy audit software and procedures used to determine the cost effectiveness
of weatherization measures to be installed in a Dwelling Unit.

(2327) Energy Repairs--Weatherization-related repairs necessary to protect or complete regular
weatherization energy efficiency measures.

(3628) Equipment--A tangible non-expendable personal property including exempt property, charged
directly to the award, havmg a useful life of more than one year, and an acqmsmon cost of $5,000 or
more per unit. 3 S A /2 M mn
Affairs Division must be obtained before the purchase takes place.

(2429) Families with Young Children--A family that includes a Cehild age five (5) or younger.

(2530) High Energy Burden--Households with energy burden which exceeds 11% of annual gross
income. Determined by dividing a Household's annual home energy costs by the Household's annual
gross income.

(2631) High Energy Consumption--Household energy expenditures exceeding the median of low-
income home energy expenditures, by way of example, at the time of this rulemaking, that amount is
$1,000, but is subject to change.

(2#32) Homeless or homeless individual--An individual as defined by 42 U.S.C. §811371 - 11378 and
24 CFR 8576.2.

(2833) Homeless and—Housing and Services Program (HHSP)--A state funded program established
under 8§2306.2585 of the Texas Government Code by-the-State-Legislature-during-the-81st-Legislative
session with the purpose of providing funds to local programs to prevent and eliminate homelessness in
municipalities with a population of 285,500 or more.

(2934) Household--Any individual or group of individuals who are living together as one economic unit.
For energy programs, these persons customarily purchase residential energy in common or make
undesignated payments for energy.

(3035) Inverse Ratio of Population Density Factor--The number of square miles of a county divided by
the number of poverty Households of that county.

(36) Life Threatening Crisis--A life threatening crisis exists when at least one person in the applicant
household could lose their life without the Subrecipient’s utility assistance because there is a shut-off
notice or a delivered fuel source is below a ten (10) day supply (by client report) and any member of the
Household is dependent upon equipment that is prescribed by a medical professional, operated on
electricity or gas and is necessary to sustain the person's life. Examples of life-sustaining equipment
include but are not limited to kidney dialysis machines, oxygen concentrators, cardiac monitors, and in
some cases heating and air conditioning when ambient temperature control is prescribed by a medical
professional. Documentation must not include information regarding the applicant’s medical condition
but may include certification that such a device is required in the home to sustain life.

(3237) Local Unit of Government--City, county, council of governments, and housing authorities.
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(3238) Low Income--Income in relation to family size and that governs eligibility for a program:
(A) For DOE WAP, at or below 200% of the DOE Income guidelines;
(B) For CEAP, CSBG, and LIHEAP WAP at or below 125% of the HHS Poverty Income guidelines;
(C) For ESG, 30% of the Area Median Income (AMI) as defined by HUD's Section 8 Income Limits
for persons receiving prevention assistance; and
(D) For HHSP, 30% of the AMI as defined by HUD's Section 8 Income Limits for all clients
assisted.
(3339) Low Income Home Energy Assistance Program (LIHEAP)--A HHS funded block—grant-that-is
tmplemented—te program which serves low income Households who seek assistance for their home
energy bills and/or weatherization services.
(3440) Migrant Farm Wworker--An individual or family that is employed in agricultural labor or related
industry and is required to be absent overnight from their permanent place of residence.
(3541) Modified Cost Reimbursement--A contract sanction whereby reimbursement of costs incurred by
the Subrecipient is made only after the Department has reviewed and approved backup documentation
provided by the Subrecipient to support such costs.
(3642) Multifamily Dwelling Unit--A structure containing more than one Dwelling Unit. This
definition does not apply to ESG or HHSP.
(3#43) National Performance Indicator--An individual measure of performance within the Department's
reporting system for measuring performance and results of Subrecipients of funds.
(3844) Needs Assessment--An assessment of community needs in the areas to be served with CSBG
funds.
(3945) Office of Management and Budget (OMB) -- Office within the Executive Office of the President
of the United States that oversees the performance of federal agencies and administers the federal
budget.
(4046) OMB Circulars--OMB-eireulars Instructions or information issued by OMB to Federal agencies
that set forth principles and standards for determining costs for federal awards and establishes
consistency in the management of grants for federal funds. Uniform cost principles and administrative
requirements for local governments and for nonprofit organizations, as well as audit standards for
governmental organizations and other organizations expending federal funds are set forth in 2 CFR Part

200, unless dlfferent prowsmns are requwed bv statute or approved bv OMB Gest—pﬁnerplesier—leeal

(4247) Outreach--The method that attempts to identify clients who are in need of services, alerts these
clients to service provisions and benefits, and helps them use the services that are available. Outreach is
utilized to locate, contact and engage potential clients.
(4248) Performance Statement--A document which identifies the services to be provided by a
Subrecipient.
(4349) Persons with Disabilities--Any individual who is:
(A) a handicapped individual as defined in 87(9) of the Rehabilitation Act of 1973;
(B) under a disability as defined in 81614(a)(3)(A) or 8223(d)(1) of the Social Security Act or in
8102(7) of the Developmental Disabilities Services and Facilities Construction Act; or
(C) receiving benefits under 38 U.S.C. Chapter 11 or 15.
(4450) Population Density--The number of persons residing within a given geographic area of the state.
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(4551) Poverty Income Guidelines--The official poverty income guidelines as issued by the U.S.
Department of Health and Human Services (HHS) annually.

(4652) Private Nonprofit Organization--An organization described in §8501(c) of the Internal Revenue
Code (the "Code™) of 1986 and which is exempt from taxation under subtitle A of the Code, has an
accounting system and a voluntary board, and practices nondiscrimination in the provision of assistance.
For ESG, this does not include a governmental organization such as a public housing authority or a
housing finance agency.

(4#53) Public Organization--A unit of government, as established by the Legislature of the State of
Texas. Includes, but may not be limited to, cities, counties, and councils of governments.

(4854) Referral--The process of providing information to a client Household about an agency, program,
or professional person that can provide the service(s) needed by the client.

(4955) Rental Unit--A Dwelling Unit occupied by a person who pays rent for the use of the Dwelling
Unit. This definition does not apply to ESG or HHSP.

(5056) Renter--A person who pays rent for the use of the Dwelling Unit. This definition does not apply
to ESG or HHSP.

(5457) Seasonal Farm Worker--An individual or family that is employed in seasonal or temporary
agricultural labor or related industry and is not required to be absent overnight from their permanent
place of residence. In addition, at least 20% of the Household annualized income must be derived from
the agricultural labor or related industry.

(5258) Shelter--Defined by the Department as a Dwelling Unit or units whose principal purpose is to
house on a temporary basis individuals who may or may not be related to one another and who are not
living in nursing homes, prisons, or similar institutional care facilities. This definition does not apply to
ESG or HHSP.

(5359) Single Audit--As defined in the Single Audit Act of 1984 (as amended) or UGMS, a series of
audits that cover departments, agencies, and other organizational units which expended or otherwise
administered Federal or State awards during such fiscal year provided that each such audit shall
encompass the financial statements and schedule of expenditures of Federal or State awards for each
such department, agency, and organizational unit.

(5460) Single Family Dwelling Unit--A structure containing no more than one Dwelling Unit. This
definition does not apply to ESG or HHSP.

(5661) State--The State of Texas or the Texas Department of Housing and Community Affairs.

(5#62) Subcontractor--A person or an organization with whom the Subrecipient contracts with to
provide services.

(5863) Subgrant--An award of financial assistance in the form of money, or property in lieu of money,
made under a grant by a Subrecipient to an eligible Subgrantee. The term includes financial assistance
when provided by contractual legal agreement, but does not include procurement purchases.

(5964) Subgrantee--The legal entity to which a subgrant is awarded and which is accountable to the
Subrecipient for the use of the funds provided.

(6065) Subrecipient--Generally, an organization with whom the Department contracts and provides
CSBG, CEAP, ESG, HHSP, DOE WAP, or LIHEAP funds. (Refer to Subchapters B, D - G, J, and K of
this chapter for program specific definitions.)

(6166) Supplies--All personal property excluding equipment, intangible property, and debt instruments,
and inventions of a contractor conceived or first actually reduced to practice in the performance of work
under a funding agreement (subject inventions), as defined in 37 CFR Part 401, "Rights to Inventions
Made by Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts, and
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Cooperative Agreements.” A computing device is a supply if the acquisition cost is less than the lesser
of the capitalization level established by the non-Federal entity for financial statement purposes or
$5,000, regardless of the length of its useful life.

(67) System for Award Management (SAM)--combined federal database that includes the Excluded
Parties List System (EPLS).

(68) Systematic Alien Verification for Entitlements (SAVE)--automated intergovernmental database that

allows authorlzed users to verlfy the |mm|qrat|on status of appllcants

(6269) Texas Administrative Code (TAC)-- a compilation of all state agency rules in Texas.

(6570) Treatment as a State or Local Agency--For purposes of 5 U.S.C. Chapter 15, any entity that
assumes responsibility for planning, developing, and coordinating activities under the CSBG Act and
receives assistance under CSBG Act shall be deemed to be a state or local agency.

(71) Uniform Grant Management Standards (UGMS)-- established to promote the efficient use of public
funds by providing awarding agencies and grantees a standardized set of financial management
procedures and definitions, by requiring consistency among grantor agencies in their dealings with
grantees, and by ensuring accountability for the expenditure of public funds. State agencies are required
to adhere to these standards when administering grants and other financial assistance agreements with
cities, counties and other political subdivisions of the state. In addition, Chapter 2105, Texas
Government Code, subjects all subrecipients of federal block grants to the Uniform Grant and Contract
Management Standards.

(6672) Unit of General Local Government--A unit of government which has, among other
responsibilities, the authority to assess and collect local taxes and to provide general governmental
services.

(6#73) United States Code (U.S.C.)--a consolidation and codification by subject matter of the general
and permanent laws of the United States.

(#274) Vendor Agreement--An agreement between the Subrecipient and energy vendors that contains
assurance as to fair billing practices, delivery procedures, and pricing for business transactions involving
ESG and LIHEAP beneficiaries.

(#275) Weatherization Assistance Program (WAP)-- DOE and LIHEAP funded program designed to
reduce the energy cost burden of low income households through the installation of energy efficient
weatherization materials and education in energy use.

(#376) Weatherization Assistance Program Policy Advisory Council (WAP PAC) -- The WAP PAC was
established by the Department in accordance with 10 CFR 8440.17 to provide advisory services in
regards to the WAP program.

(#477) Weatherization Material--The material listed in Appendix A of 10 CFR Part 440.

(#578) Weatherization Project--A project conducted to reduce heating and cooling demand of Dwelling
Units that are energy inefficient.

85.19. Chient-Income Eligibility Guidehnes.
(@) For HHS and DOE funded programs, eligibility for program assistance is determined under the

Poverty Income GU|deI|nes and calculated as descrlbed hereln Beeept—fm—l%@—and—HHSP—the
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means cash receipts earned and/or received by the applicant before taxes during applicable tax year(s)
but not the Excluded Income listed in paragraph (2) of-this subsection. Gross income is to be used, not
net income.

(1) If an income source is not excluded below, it must be included when determining income

eligibility.

(2) Excluded Income:

(A) Capital gains;

(B) Any assets drawn down as withdrawals from a bank;

(C) Balance of funds in a checking or savings account;

(D) Any amounts in an “individual development account” as provided by the Assets for
Independence Act, as amended in 2002 (Pub. L. 107-110, 42 U.S.C. 604(h)(4));

(E) The sale of property, a house, or a car;

(F) One-time payments from a welfare agency to a family or person who is in temporary financial
difficulty;

(G) Tax refunds, Earned Income Tax Credit refunds;

(H) Jury duty compensation;

(I) Gifts, loans, and lump-sum inheritances;

(J) One-time insurance payments, or compensation for injury;

(K) Non-cash benefits, such as the employer-paid or union-paid portion of health insurance or other
employee fringe benefits;

(L) Reimbursements (for mileage, gas, lodging, meals, etc.)

(M)Food or housing received in lieu of wages;

(N) The value of food and fuel produced and consumed on farms;

(O) The imputed value of rent from owner-occupied non-farm or farm housing;
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(P) Federal non-cash benefit programs as Medicare, Medicaid, SNAP, WIC, and school lunches
(Medicare deduction from Social Security Administration benefits should not be counted as
income);

(Q) Housing assistance and combat zone pay to the military;

(R) Veterans (VA) Disability Payments;

(S) College scholarships, Pell and other grant sources, assistantships, fellowships and work study,
VA Education Benefits (Gl Bill), Bureau of Indian Affairs student assistance programs (20
U.S.C. 1087uu);

(T) Child support payments (amount paid by payor may not be deducted from income) whether

v by tl il bt :

(V) Income of Household members under eighteen (18) years of age;

(V) Stipends from senior companion programs, such as Retired Senior Volunteer Program and
Foster Grandparents Program;

(W)AmeriCorps Program payments, allowances, earnings, and in-kind aid;

(X) Depreciation for farm or business assets;

(YY) Reverse mortgages;

(Z2) Payments for care of Foster Children;

(AA) Payments or allowances made under the Low-Income Home Energy Assistance Program (42

U.S.C. 8624(f));

(BB) Any amount of crime victim compensation (under the Victims of Crime Act) received through
crime victim assistance (or payment or reimbursement of the cost of such assistance) as
determined under the Victims of Crime Act because of the commission of a crime against the
applicant under the Victims of Crime Act (42 U.S.C. 10602(c));

(CC)Major disaster and emergency assistance received by individuals and families under the Robert
T. Stafford Disaster Relief and Emergency Assistance Act (93, as amended) and comparable
disaster assistance provided by States, local governments, and disaster assistance organizations
(42 U.S.C. 5155(d)).

(DD) Allowances, earnings, and payments to individuals participating in programs under the
Workforce Investment Act of 1998 (29 U.S.C. 2931(a)(2));

(EE) Payments received from programs funded under title V of the Older Americans Act of 1965 (42
U.S.C. 3056q9);

(FF) The value of any child care provided or arranged (or any amount received as payment for such
care or reimbursement for costs incurred for such care) under the Child Care and Development
Block Grant Act of 1990 (42 U.S.C. 98580);

(GG) Certain_payments received under the Alaska Native Claims Settlement Act (43 U.S.C.
1626(c));

(HH)Income derived from certain submarginal land of the United States that is held in trust for
certain Indian tribes (25 U.S.C. 459¢);

(1) Income derived from the disposition of funds to the Grand River Band of Ottawa Indians (94,

section 6);
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(JJ) The first $2,000 of per capita shares received from judgment funds awarded by the National

Indian Gaming Commission or the U.S. Claims Court, the interests of individual Indians in

trust or restricted lands, and the first $2000 per year of income received by individual Indians

from funds derived from interests held in such trust or restricted lands (25 U.S.C. 1407-1408).

This exclusion does not include proceeds of gaming operations requlated by the Commission;

(KK) Payments received on or after January 1, 1989, from the Agent Orange Settlement Fund (101)

or any other fund established pursuant to the settlement in In Re Agent Orange Liability

Litigation, M.D.L. No. 381 (E.D.N.Y.);

(LL) Payments received under the Maine Indian Claims Settlement Act of 1980 (96, 25 U.S.C.

1728);

(MM) Payments by the Indian Claims Commission to the Confederated Tribes and Bands of

(NN)

(G0)

(PP)

(QQ)

(RR)

(SS)

Yakima Indian Nation or the Apache Tribe of Mescalero Reservation (95);

Any allowance paid under the provisions of 38 U.S.C. 1833(c) to children of Vietnam
veterans born with spina bifida (38 U.S.C. 1802-05), children of women Vietnam veterans
born with certain birth defects (38 U.S.C. 1811-16), and children of certain Korean service
veterans born with spina bifida (38 U.S.C. 1821);

Payments, funds, or distributions authorized, established, or directed by the Seneca Nation
Settlement Act of 1990 (25 U.S.C. 1774f(b));

Payments from any deferred U.S. Department of Veterans Affairs disability benefits that are
received in a lump sum amount or in prospective monthly amounts (42 U.S.C. §
1437a(b)(4));

A lump sum or a periodic payment received by an individual Indian pursuant to the Class
Action Settlement Agreement in the case entitled Elouise Cobell et al. v. Ken Salazar et al.,
816 F.Supp.2d 10 (Oct. 5, 2011 D.D.C.), for a period of one year from the time of receipt of
that payment as provided in the Claims Resolution Act of 2010 (Pub. L. 111-291);

Per capita payments made from the proceeds of Indian Tribal Trust Cases as described in
PIH Notice 2013-30 “Exclusion from Income of Payments under Recent Tribal Trust
Settlements” (25 U.S.C. 117b(a)); and

Any other income required to be excluded by the federal or state funding program.

(b) For ESG, Subrecipients must use the income determination method outlined in 24 CFR 5.609, must

use the list of income included in HUD's-Section-8-tncomeLimitsto-determine—tncome—ehigibHityfor

persons—receivingprevention-assistance—and-must-use-HUD Handbook 4350, and must exclude from

mcome those items IISted In HUD’s Updated List of Federally Mandated Exclus10ns from Income. Fo

(c) FIe—deteWﬂe—meeme—for HHSP SubreC|p|ents may select eﬁher—ef the methods descrlbed in either
(a) or (b)85-19(b)-of thischapter {relating-to-Clientthcome-Guidelines)-erused-by-ESG-abeve, but once

selected the method must be used consistently throughout the contract term.
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(d) The requirements for determining whether an applicant Household is eligible for assistance require
the Subrecipient to project or estimate the annual income that the Household expects to receive. The
following are two acceptable methods for calculating the annual income anticipated for the coming year:
1. Generally the Subrecipient must use current circumstances to anticipate income. The Subrecipient
calculates projected annual income by annualizing current income. Income that may not last for a
full 12 months (e.g., unemployment compensation) should be calculated assuming current
circumstances will last a full 12 months.
2. If information is available on changes expected to occur during the year, use that information to
determine the total anticipated income from all known sources during the year. For example, if a
verification source reports that a union contract calls for a 2% pay increase midway through the year,
the Subrecipient may add the total income for the months before, and the total for the months after
the increase.
3. Once all sources of income are known, Subrecipients must convert reported income to an annual
figure. Convert periodic wages to annual income by multiplying:
A. Hourly wages by the number of hours worked per year (2,080 hours for full-time employment
with a 40-hour week and no overtime);
B. Weekly wages by 52;
C. Bi-weekly wages (paid every other week) by 26;
D. Semi-monthly wages (paid twice each month) by 24; and
E. Monthlv wages by 12

(e) Except for ESG, to annualize other than full-time income, multiply the wages by the actual number

of hours or weeks the person |s expected to work Ie—dete#mme—meeme—fepH#ISPéeleFeebmems—may

(F) If proof of income is unobtainable, the applicant must complete and sign a Declaration of Income
Statement (DIS). In order to use the DIS form, each Subrecipient shall develop and implement a written
policy and procedure on the use of the DIS form. Fhe-DIS-must-be-netarized—In developing the policy
and procedure, Subrecipients shall limit the use of the DIS form to cases where there are serious
extenuating circumstances that justify the use of the form. Such circumstances might include crisis
situations such as applicants that are affected by natural disaster which prevents the applicant from
obtaining income documentation, applicants that flee a home due to physical abuse, or applicants who
are unable to locate income documentation of a recently deceased spouse, er-whose-work-is-migratory;
part-timetemporary—self-employed,—or-seasenal-n-nature. To ensure limited use, the Department will

review the written policy and its use, as well as client-provided descriptions of the circumstances

requiring use of the form, during on-site monitoring visits. .-ExceptforESG,-in-the-case-of-migrant;
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public commission is an allowable activity as an

administrative cost.

(h) If a federal or state requirement provides an updated definition of income or method for calculating

income, the Department will provide written notice to Subrecipients about the implementation date for
the new requirements.
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BOARD ACTION REQUEST
COMMUNITY AFFAIRS DIVISION
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action on the proposed repeal of 10 TAC 85.16 concerning
Monitoring and Single Audit Requirement and 85.20 concerning Determining Income Eligibility and
directing its publication for public comment in the Texas Register

RECOMMENDED ACTION

WHEREAS, pursuant to Texas Government Code, 8§2306.053 and .092, the Department
is provided the authority to adopt rules governing the administration of the Department
and its Community Affairs programs and

WHEREAS, the requirements of 10 TAC 85.16 concerning Monitoring and Single Audit
Requirement are included in 10 TAC 81.3 concerning Delinquent Audits and Related
Issues and 10 TAC 85.2101 concerning Compliance Monitoring; and the requirements of
85.20 concerning Determining Income Eligibility are being incorporated into 10 TAC
85.19 through a separate action item;

NOW, therefore, it is hereby

RESOLVED, that the Executive Director and his designees be and each them hereby are
authorized, empowered, and directed, for and on behalf of the Department, to cause the
publication of the proposed repeal of 10 TAC 885.16 and 5.20, in the form presented to
this meeting, to be published in the Texas Register for public comment and, in connection
therewith, make such non-substantive technical corrections as they may deem necessary
to effectuate the foregoing, including the preparation of a subchapter specific preamble.

BACKGROUND

The requirements of 10 TAC 85.16 concerning Monitoring and Single Audit Requirement are included
in 10 TAC 81.3 concerning Delinquent Audits and Related Issues and 10 TAC 85.2101 concerning
Compliance Monitoring and is no longer required as a separate section. The requirements of 8§5.20
concerning Determining Income Eligibility are being incorporated into 10 TAC 85.19 through a separate
action item at this meeting.
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Attachment A. Preamble and proposed repeal of 10 TAC 8§5.16, concerning Monitoring and Single
Audit Requirement, and 85.20 concerning Determining Income Eligibility

The Texas Department of Housing and Community Affairs (the “Department”) proposes the repeal of 10
TAC 85.16, concerning Monitoring and Single Audit Requirement and 85.20 concerning Determining
Income Eligibility. The purpose of the proposed repeal is to consolidate requirements and to avoid
redundancy. The requirements of 10 TAC 8§5.16 concerning Monitoring and Single Audit Requirement
are included in 10 TAC 81.3 concerning Delinquent Audits and Related Issues and 10 TAC 85.2101
concerning Compliance Monitoring and is no longer required as a separate section. The requirements of
85.20 concerning Determining Income Eligibility are proposed for incorporation into 10 TAC 85.19
through a concurrent rulemaking.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first
five years the repeal will be in effect, enforcing or administering the repeal does not have any
foreseeable implications related to costs or revenues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five
years the repeal will be in effect, the public benefit anticipated as a result of the repeal will be to avoid
redundancy in and clarify Department rules. There will not be any economic cost to any individuals
required to comply with the repeal.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that
there will be no economic effect on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. Written comments may be submitted to the Texas Department
of Housing and Community Affairs, Annette Cornier, Rule Comments, P.O. Box 13941, Austin, Texas
78711-3941, by email to cadrulecomments@tdhca.state.tx.us, or by fax to (512) 475-3935. ALL
COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 20, 2014.

STATUTORY AUTHORITY. The repeal is proposed pursuant to Texas Government Code, §2306.053,
which authorizes the Department to adopt rules, and §2306.092, which authorizes the Department to
administer its Community Affairs programs.

The proposed repeal affects no other code, article, or statute.

85.16 Monitoring and Single Audit Requirement

85.20 Determining Income Eligibility
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BOARD ACTION REQUEST
COMMUNITY AFFAIRS DIVISION
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action on proposed amendments to 10 TAC 85.204 concerning
Use of Funds, 85.207 concerning Subrecipient Performance, 85.210 concerning Community Needs
Assessment and Community Action Plan, and 85.213 concerning Board Structure and directing their
publication for public comment in the Texas Register.

RECOMMENDED ACTION

WHEREAS, pursuant to Texas Government Code §82306.053 and .092, the Texas
Department of Housing and Community Affairs (“the Department”) is provided the
authority to adopt rules governing the administration of the Department and its
Community Affairs programs and

WHEREAS, the proposed amendments to 10 TAC 885.204, 5.207, 5.210, and 5.213
remove reference to certain Office of Management and Budget (“OMB?”) circulars, delete
a portion of the rule for inclusion in a different section of the rule, clarify requirements
for submission of the Community Needs Assessment and Community Action Plan, and
clarify requirements for adequate representation on boards of directors; and

NOW, therefore, it is hereby

RESOLVED, that the Executive Director and his designees, be and each of them hereby
are authorized, empowered and directed, for and on behalf of the Department to cause the
publication of the proposed amendments, in the form presented to this meeting, to be
published in the Texas Register for public comment and in connection therewith, make
such non-substantive technical corrections as they may deem necessary to effectuate the
foregoing, including the preparation of subchapter specific preambles.

BACKGROUND

The proposed amendments to 10 TAC 8§85.204 remove current reference to certain OMB circulars
because those requirements are included in 10 TAC Chapter 5, Subchapter A.

The proposed amendments to 10 TAC 8§5.207 update requirements for Subrecipient performance by
indicating which rules apply to Eligible Entities and which to other Community Services Block Grant
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(“CSBG”) Subrecipients, including federal and state requirements for Subrecipient activities, and further
explaining state requirements for client case management.

The proposed amendments to 10 TAC 85.210 clarify requirements for submission of the Community
Needs Assessment and Community Action Plan and delete a portion of the rule which will be moved to
10 TAC 85.207, Subrecipient Performance.

The proposed amendments to 10 TAC 85.213 clarify requirements for adequate representation on boards
of directors.
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Attachment A: Preamble and proposed amendments to 10 TAC Chapter 5, Subchapter B,
§85.204, 5.207, 5.210 and 5.213

The Texas Department of Housing and Community Affairs (the “Department’) proposes amendments to
10 TAC Chapter 5, Community Affairs Programs, Subchapter B, Community Services Block Grant,
85.204 concerning Use of Funds, 85.207 concerning Subrecipient Performance, 8§5.210 concerning
submission of the Community Needs Assessment and Community Action Plan and §5.213 concerning
Board Structure. The purpose of the amendments is to remove reference to certain OMB circulars,
update requirements for Subrecipient performance by indicating which rules apply to Eligible Entities
and which to other CSBG Subrecipients, including federal and state requirements for Subrecipient
activities, and further explaining state requirements for client case management, to delete a portion of
85.210 which will be moved to 85.207, to clarify requirements for submission of the two plans, and to
clarify requirements for adequate representation on boards of directors.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first
five years the proposed amendments will be in effect, enforcing or administering the proposed
amendments does not have any foreseeable implications related to new costs or revenues of the state or
local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five
years the amendments will be in effect, the public benefit anticipated as a result of amendments will be
to remove redundant or unnecessary references, and provide for greater and more efficient use of funds
and greater flexibility for Subrecipients within program rules. There will not be any new economic cost
to any individuals required to comply with the rule as a result of this action.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that
there will be no economic effect on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. Written comments to the rule may be submitted to the Texas
Department of Housing and Community Affairs, Annette Cornier, Rule Comments, P.O. Box 13941,
Austin, Texas 78711-3941, by email to cadrulecomments@tdhca.state.tx.us or by fax to (512) 475-3935.
ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 20, 2014.

STATUTORY AUTHORITY. The amendments are proposed pursuant to Texas Government Code
82306.053, which generally authorizes the Department to adopt rules, and more specifically Texas
Government Code 82306.092, which authorizes the Department to promulgate rules regarding its
community affairs and community development programs.

The proposed amendments affect no other code, article, or statute.

Page 3 of 13


mailto:cadrulecomments@tdhca.state.tx.us

§5.204. Use of Funds
(a) CSBG funds distributed to Eligible Entities for a fiscal year may be available for obligation during
that fiscal year and the succeeding fiscal year. Eligible Entities may use the funds for administrative
support and/or for direct services such as: education, employment, housing, health care, nutrition,
transportation, linkages with other service prowders youth programs, emergency services, i.e., utllltles
rent food, shelter, clothing etc. a2 )9

(b) Utility and rent dep05|t refunds from vendors must be relmbursed to the Subrecipient and not the
client. Funds Refunds should be treated as program income.

85.207. Subrecipient Performance

|nformat|on reqardlnq the use of funds as part of the Communlty Action Plan as described in 85.210 of

this chapter.
(b) Unexpended Funds. The Department reserves the right to deobligate or recapture funds from CSBG

Eligible Entities and any other CSBG-funded organizations.

(1) The U.S: Department of Health and Human Services (HHS) Administration—forChidren—and
Families issues terms and conditions for receipt of funds under the CSBG. Subrecipients ef-CSBG-funds
will comply with the requirements of the terms and conditions of the CSBG award.

(2) The Coats Human Services Reauthorization Act of 1998, allows states to recapture unexpended
CSBG funds in excess of 20% of the CSBG funds obligated to an Eligible Entity unless—Fhis-may-be
superseded by Congressional action in the appropriation process or by the terms and conditions issued
by HHS U.S—Department-of Health-and-Human-Services in the CSBG award letter.

(c) Services to Poverty Population. Eligible Entities Subrecipients administering services to clients in
one or more CSBG service area counties shall ensure that such services are rendered reasonably and in
an equitable manner to ensure fairness among all potential applicants eligible for services. Services
rendered must reflect the poverty population ratios in the service area and services should be distributed
based on the proportionate representation of the poverty population within a county. A variance of
greater than plus or minus 20% may constitute a finding. Eligible Entities Subrecipients with a service
area of a single county shall demonstrate marketing and outreach efforts to render direct services to a
reasonable percentage of the county's eligible population based on the most recent decennial-census or
American Community Survey data, as directed by the Department. Services should also be distributed
based on the proportionate representation of the poverty population within a county. Other CSBG-
funded organizations shall ensure that services are rendered in accordance with requirements of the
CSBG contract.

(d) In keeping with the regulations issued under Title II, 8676(b)(3)(C), 8676(5).(6).(9) State
Application and Plan, the Department requires CSBG Eligible Entities, and other CSBG organizations
where applicable, to coordinate CSBG funds and form partnerships with other public and private
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resources and coordinate and establish linkages between governmental and other social service programs
to assure the effective delivery of services and avoid duplication of services.

(e) In keeping with the requlations issued under Title Il, 8676(b)(4), CSBG Eligible Entities shall
provide, on an emergency basis, for the provision of such supplies and services, nutritious foods, and
related services, as may be necessary to counteract the conditions of starvation and malnutrition. The
nutritional needs may be met through a referral source that has resources available to meet the
immediate needs.

(f) In keeping with the requlations issued under Title 11, 8676(b)(5), CSBG Eligible Entities, shall
coordinate the provision of employment and training activities through local workforce investment
systems under the Workforce Investment Act of 1998.

(@) In keeping with the regulations issued under Title Il. 8678G(b)(1-2), CSBG Eligible Entities
Subreeiptents shall inform custodial parents in single-parent families that participate in programs,
activities, or services about the services resources available through the Texas Attorney General's Office
with respect to the collection of child support payments andfer refer eligible parents to the Texas
Attorney General's Office of Child Support Services Division.

(h) Documentation of Services — Subrecipients must maintain a record of referrals and services
provided.

(i) Intake Form. To fulfill the requirements of 42 U.S.C. §9917, CSBG Subrecipients must complete and
maintain an intake form that documents income, assesses client needs, and captures which-inclades-the
demographic and household characteristic data required for the monthly performance and expenditure
report, referenced in Subchapter A of this chapter (relating to General Provisions), for all Households
receiving a community action service. A—new CSBG Subrecipients must complete and maintain a
manual or electronic intake form for all clients e%een#al&ed—u%ake—fe#m—must—be—eempleted—and
maintathed—for each program year en-a

January 1st through December 31st.

(j) Case Management.

(1) In keeping with the regulations issued under Title 1l, 8676(b) State Application and Plan, the
Department requires CSBG Eligible Entities, and other CSBG Subrecipients where applicable,
Subrecipients to incorporate integrated case management systems in the administration of their CSBG
program (Title 1l, 8676(b)). Incorporating case management in the service delivery system and
providing assistance that has a long-term impact on the client, such as enabling the client to move from
poverty to self-sufficiency, to maintain stable families, and to revitalize the community, supports the
requirements of Title I, 8676(b). An integrated case management system improves the overall provision
of assistance and improves each Subrecipient's ability to transition persons from poverty to self-
sufficiency. Case management can be provided on a short-term basis to meet immediate needs, or for
Eligible Entities it can be provided on a long-term basis to persons working to transition out of poverty
and achieve self-sufficiency.

(2) Subrecipients must have and malntaln documentation of a-case management services provided.
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(3) Eligible Entities must provide ongoing case management services for persons working to transition
out of poverty and achieve self-sufficiency. The case management services must include the components
described in subparagraphs (A) — (N) {H)-of this paragraph. The forms or systems utilized for each
component may be manual or electronic forms provided by the Department or manual or electronic
forms created by the Eligible Entity that at minimum contain the same information as the Department-
issued form, including but not limited to:

(A) Self-Sufficiency Client Questionnaire to assess a client’s status in the areas of employment, job
skills, education, income, housing, food, utilities, child care, transportation, and health insurance; take
Form;

(B) Self-Sufficiency Outcomes Matrlx to assess the client’s status in the self-sufficiency domains
noted in (3)(A) Pre

(C) Case Manaqement Screening Questions to assess the client’s willingness to participate in case

management services on an on-going basis; Htegrated-assessment-ef-tndividualfamily-service-needs—of
those-aceepted-nto-case-managementprograrm:
(D) Case Manaqement Agreement between Subrecipient and client; Development—of—case

(E) Release of Informatlon Form varsren%f—sewreesﬁnd—eeerdrmanen—ef—seﬂﬂees—te—ﬁme%needs

and achieve self-sufficiency;
(F) Case Management Service Plan to document steps and timeline to achieve goals;—Menitering-and
(G) Case management follow-up - A system to document client progress at completing steps and
achieving goals. Case management follow-up should occur, at a minimum, every 30 days, either
through a meeting, phone call or e-mail. In person meetings should occur, at a minimum, once a
quarter; Case closure, once individual has become self-sufficient; and

(H) A record of referral resources and documentation of the results; Evaluationprocess-to-determine
effectiveness of case management system.

(1) A system to document services received and to collect and report NP1 data;

(J) A system to document case closure for persons that have exited case management;

(K) A system to document income for persons that have maintained an income level above 125% of
the Poverty Income Guidelines for 90 days;

(L) Client Satisfaction Survey;

(M) A system to document and notify clients of termination of case management services; and

(N) Evaluation System — a process to determine the effectiveness of case management services and
CSBG services.
(k) Subrecipient Requirements for Review Process for Applicants Denied based on Income Eligibility.
When an applicant is denied services based solely on income eligibility, the applicant may request a
recertification of income eligibility based on initial documentation provided at the time of the original
application. The recertification will be an analysis of the initial calculation based on the documentation
received with the initial application for services and will be performed by an individual other than the
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person who performed the initial determination. If the recertification upholds the denial based on income
eligibility documents provided at the initial application, the applicant is notified in writing and no further
appeal is afforded to the applicant.

@ (I)Subrecipient Requirements for Appeals Process for CSBG Applicants/Clients Denied for Reasons
other than Income Eligibility. Subrecipients shall establish a CSBG denial of service complaint
procedure te-address-written-complaintsfrom-program-apphicantsichents. At a minimum, the procedures
described in paragraphs (1) - (87) of this subsection shall be included:

(1) Subrecipients shall provide a written denial of assistance notice to applicant/client within ten (10)
business days of the adverse determination. This notification shall include written notice of the right to a
hearing and specific reasons for the denial by component. The applicant wishing to appeal a decision
must provide written notice to Subrecipient within twenty (20) days of receipt of the denial notice;

(2) Subrecipient who receives an appeal or client complaint shall establish an appeal committee
composed of at least three persons. Subrecipient shall maintain documentation of appeals/complaints in
their client files;

(3) Subrecipient shall hold the hearing within twenty (20) days after the Subrecipient received the
appeal/complaint request from the applicant/client;

(4) Subrecipient shall record the hearing;

(5) The hearing shall allow time for a statement by Subrecipient staff with knowledge of the case;

(6) The hearing shall allow the applicant/client at least equal time, if requested, to present relevant
information contesting the decision;

(7) Subrecipient shall notify applicant/client of the decision in writing. The Subrecipient shall mail the
notification by close of business on the business day following the decision (one (1) day turnaround). In
the event of an adverse decision, the notice must inform the applicant of their ability to appeal to the
Department and must state that the applicant must appeal the decision in writing within ten (10) days of

the decision.

A
v v Ci v O O v Ci Ci O

(m) In the event of an adverse decision by the Department under 85.207(1), applicants/clients who allege
that the Subrecipient has denied all or part of a service or benefit in a manner that is unjust, violates
discrimination laws, or without reasonable basis in law or fact, may request a contested hearing under
Texas Government Code, Chapter 2001.
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(n) The hearing shall be conducted by the State Office of Administrative Hearings on behalf of the
Department in the locality served by the Subrecipient.

(o) If client appeals to the Department, the funds should remain encumbered until the Department
completes its decision.

85.210. CSBG Needs Assessment and Community Action Plan.

(@) In accordance with the-CSBG-Aet-and 8676 of the CSBG Act, the Department is required to secure a
Community Action Plan on an annual basis from each CSBG Eligible Entity. The Community Action
Plan shall be submitted to the Department on or before a date specified by the Department in the Eligible

Entity contract.-Octeber1-ofeach-year.

(b) Every five (5) years each CSBG Eligible Entity shall complete a community needs assessment, upon
which the €SBG-Community Action Plan will be based. relude-a-community-needs-assessment-from
every-CSBG-Ehigible-Entity—The community needs assessment shall be submitted to the Department on
or before a date specified by the Department in the Eligible Entity contract.-August-1-eachFHth(5th)
yearacecording to-the-CSBG-Ehgible-Entity(iesh-established-schedule-

(c) The Community Action Plan shall at a minimum include a budget, a description of the delivery of
services for the case management system in accordance with the National Performance Indicators and
shall include a performance statement that describes the services, programs and activities to be
administered by the organization.

(d) Hearing. In conjunction with the Submission of the Community Action Plan, the Eligible Entity must
submit to the Department a certification from its board that A-beard—eertificationthat-a public hearing

was conducted on the proposed use of funds. fer-the-Community-Action-Plan-must-be-submitted-to-the
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(e)tg)-Subrecipients Nen-CSBG-Eligible-Entities receiving state discretionary funds under §5.203(b) of
this subchapter (relating to Distribution of CSBG Funds) are not required to submit a Community
Action Plan. All CSBG Subrecipients must develop a performance statement which identifies the
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§5.213. Board Structure.
(@) Eligible Entities that are Private Nnonprofit Organizations entities, shall administer the CSBG

program through a tripartite board that fully participates in the development, planning, implementation,
and evaluation of the program to serve low-income communities. Some of the members of the board
shall be selected by the Pprivate Nnonprofit entity Organization and others through a democratic
process; the board shall be composed so as to assure that the requirements of §676B(a)(2) of the CSBG
Act are followed and are composed as:

(1) One-third of the members of the board shall be elected public officials, holding office on the date of
the selection, or their representatives. In the event that there are not enough elected public officials
reasonably available and willing to serve on the board, the entity may select appointive public officials
to serve on the board. The public officials selected to serve on the board may each choose one
permanent representative or designate an alternate to serve on the board. Appointive public officials or
their representatives or alternates may be counted in meeting the 1/3 requirement. Refer to subsection
(d)(1)(B) of this section entitled "Permanent Representatives and Alternates” for related information;

(2) not fewer than 1/3 of the members are persons chosen in accordance with democratic selection
procedures adequate to assure that these members are representative of low-income individuals and
families in the neighborhood served; and each representative of low-income individuals and families
selected to represent a specific neighborhood within a community under subsection (b)(1)(B) of this
section, resides in the neighborhood represented by the member;

(3) the remainder are members of business, industry, labor, religious, law enforcement, education, or

other major groups and interests in the community served.
(b) For public organizations to be considered to be an Eeligible Eentity for purposes of the CSBG Act,
8676B(b), the entity shall administer the CSBG grant through tripartite boards as: that fully participate
in the development, planning, implementation and evaluation of programs that serve low-income
communities or acts as an advisory board.
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(c) For a Public Organization to administer the CSBG grant as an Eligible Entity through an advisory
board or other qualifying method, prior review and approval from the Department is required.
(d) All Public Organization Boards must have a tripartite structure where:

2)(1) One-third of the members of the board shall be elected public officials, holding office on the date
of the selection, or their representatives. In the event that there are not enough elected public officials
reasonably available and willing to serve on the board, the entity may select appointive public officials
to serve on the board. The public officials selected to serve on the board may each choose one
permanent representative or designate an alternate to serve on the board. Appointive public officials or
their representatives or alternates may be counted in meeting the 1/3 requirement. Refer to subsection
(9)(2)(B) of this section, entitled "Permanent Representatives and Alternates™ for related information;

(2) not fewer than 1/3 of the members are persons chosen in accordance with democratic selection
procedures adequate to assure that these members are representative of low-income individuals and
families in the neighborhood served; reside in the neighborhood served; and are able to participate
actively in the development, planning implementation, and evaluation of programs funded by CSBG
under-thischapter;

(3) the remainder efthe-members—are-officials—or are members of business, industry, labor, religious,
law enforcement, education, or other major groups and interests in the community served.

(e) Another mechanism specified by the Department which meets the tripartite requirements, such as an
advisory board, may be used. However, the mechanism the Public Organization wishes to use must be
submitted to the Department for review and approval. The mechanism must assure decision-making and
participation by low-income individuals in the development, planning, implementation, and evaluation
of programs funded by CSBG.

{e)(f) Eligible Entities administering the Head Start Program must comply with, the Head Start Act (42
U.S.C. 8§9837) that requires the governing body membership to comply with the requirements of
8642(c)(1) of the Head Start Act. Exceptions shall be made to the requirements of clauses (i) - (iv) of
8642(c)(1) of the Head Start Act for members of a governing body when those members oversee a
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public entity and are selected to their positions with the public entity by public election or political
appointment.
{d)}(g) Selection. Pursuant to 8676B of the CSBG Act, Eligible Entities that are Private Nronprofit
Organizations entities and Ppublic Oerganizations have the responsibility for selection and composition
of the board.

(1) Public Officials:

(A) Elected public officials or appointed public officials, selected to serve on the board, shall have
either general governmental responsibilities or responsibilities which require them to deal with poverty-
related issues; and

(B) Permanent Representatives and Alternates. The public officials selected to serve on the board may
each choose one permanent representative or designate an alternate to serve on the board.

(i) Permanent Representatives. The public officials selected by a private nonprofit entity or public
organization to serve on the board may each choose one permanent representative to serve on the board
in a full-time capacity. The public officials of the public organization may choose a representative to
serve on the board or other governmental body. The representative need not be a public official but shall
have full authority to act for the public official at meetings of the board. Permanent representatives may
hold an officer position on the board. If a permanent representative is not chosen, then an alternate may
be designated by the public official selected to serve on the board. Alternates may not hold an officer
position on the board.

(i) Alternate Representatives. If the private nonprofit entity or public organization board chooses to
allow alternates, the alternates for low-income representatives shall be elected at the same time and in
the same manner as the board representative is elected to serve on the board. Alternates for
representatives of private sector organizations may be designated to serve on the board and should be
selected at the same time the board representative is selected. In the event that the board member or
alternate ceases to be a member of the organization represented, he/she shall no longer be eligible to
serve on the board. Alternates may not hold an officer position on the board.

(2) Low-Income Representatives:

(A) An essential objective of community action is participation by low-income individuals in the
programs which affect their lives; therefore, the CSBG Act and its amendments require representation of
low-income individuals on boards or state-specified governing bodies. The CSBG statute requires that
not fewer than one-third of the members shall be representatives of low-income individuals and families
and that they shall be chosen in accordance with democratic selection procedures adequate to assure that
these members are representative of low-income individuals and families in the neighborhoods served;
and that each representative of low-income individuals and families selected to represent a specific
neighborhood within a community resides in the neighborhood represented by the member; or

(B) Board members representing low-income individuals and families must be selected in accordance
with a democratic procedure. This procedure, as detailed in subparagraph (D) of this paragraph, may be
either directly through election, public forum, or, if not possible, through a similar democratic process
such as election to a position of responsibility in another significant service or community organization
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such as a school PTA, a faith-based organization leadership group; or an advisory board/governing
council to another low-income service provider;

(C) Every effort should be made by the nonprofit entity or public organization to assure that low-
income representatives are truly representative of current residents of the geographic area to be served,
including racial and ethnic composition, as determined by periodic selection or reselection by the
community. "Current" should be defined by the recent or annual demographic changes as documented in
the needs/community assessment. This does not preclude extended service of low-income community
representatives on boards, but it does suggest that continued board participation of longer term members
be revalidated and kept current through some form of democratic process; and

(D) The procedure used to select the low-income representative must be documented to demonstrate
that a democratic selection process was used. Among the selection processes that may be utilized, either
alone or in combination, are:

(i) Selection and elections, either within neighborhoods or within the community as a whole; at a
meeting or conference, to which all neighborhood residents, and especially those who are poor, are
openly invited;

(ii) Selection of representatives to a community-wide board by members of neighborhood or sub-
area boards who are themselves selected by neighborhood or area residents;

(iii) Selection, on a small area basis (such as a city block); or

(iv) Selection of representatives by existing organizations whose membership is predominately
composed of poor persons.

(3) Representatives of Private Groups and Interests:

(A) The private nonprofit entity or public organization shall select the remainder of persons to
represent the private sector on the board or it may select private sector organizations from which
representatives of the private sector organization would be chosen to serve on the board; and

(B) The individuals and/or organizations representing the private sector shall be selected in such a

manner as to assure that the board will benefit from broad community involvement. The board
composition for the private sector shall draw from officials or members of business, industry, labor,
religious, law enforcement, education, school districts, representatives of education districts and other
major groups and interests in the community served.
(h) Eligible Entities must have written procedures under which a low-income individual, community
organization, religious organization, or representative of such may petition for adequate representation
as described in (a) — (g) above if such persons or organizations consider there to be inadequate
representation on the board of the Eligible Entity.
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BOARD ACTION REQUEST
COMMUNITY AFFAIRS DIVISION
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action on proposed amendments to 10 TAC 85.423 concerning
Household Crisis Component and directing its publication for public comment in the Texas Register.

RECOMMENDED ACTION

WHEREAS, pursuant to Texas Government Code §82306.053 and .092, the Texas
Department of Housing and Community Affairs (“the Department”) is provided the
authority to adopt rules governing the administration of the Department and its
Community Affairs programs and

WHEREAS, the proposed amendments to 10 TAC 85.423 clarify requirements for
purchase of portable heating and cooling units;

NOW, therefore, it is hereby

RESOLVED, that the Executive Director and his designees, be and each of them hereby
are authorized, empowered and directed, for and on behalf of the Department to cause the
publication of the proposed amendments, in the form presented to this meeting, to be
published in the Texas Register for public comment and in connection therewith, make
such non-substantive technical corrections as they may deem necessary to effectuate the
foregoing, including the preparation of subchapter specific preambles.

BACKGROUND

The proposed amendments to 10 TAC 85.423 clarify requirements for purchase of portable heating and
cooling units to change from an appliance-size based requirement to a requirement based on needed
work to install the appliance.
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Attachment A: Preamble and proposed amendments to 10 TAC Chapter 5, Subchapter D, 85.423

The Texas Department of Housing and Community Affairs (the “Department’) proposes amendments to
10 TAC Chapter 5, Community Affairs Programs, Subchapter D, Comprehensive Energy Assistance
Program, 85.423 concerning the Household Crisis Component. The purpose of the amendments is to
clarify requirements for purchase of portable heating and cooling units to change from an appliance size-
based requirement to a requirement that addresses the work that must be completed to install the
appliance.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first
five years the proposed amendments will be in effect, enforcing or administering the proposed
amendments does not have any foreseeable implications related to new costs or revenues of the state or
local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five
years the amendments will be in effect, the public benefit anticipated as a result of amendments will be
clarification of existing requirements, greater and more efficient use of funds, and greater flexibility for
Subrecipients within program rules. There will not be any new economic cost to any individuals
required to comply with the rule as a result of this action.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that
there will be no economic effect on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. Written comments to the rule may be submitted to the Texas
Department of Housing and Community Affairs, Annette Cornier, Rule Comments, P.O. Box 13941,
Austin, Texas 78711-3941, by email to cadrulecomments@tdhca.state.tx.us or by fax to (512) 475-3935.
ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 20, 2014.

STATUTORY AUTHORITY. The amendments are proposed pursuant to Texas Government Code
82306.053, which generally authorizes the Department to adopt rules, and more specifically Texas
Government Code §2306.092, which authorizes the Department to administer its Community Affairs
programs.

The proposed amendments affect no other code, article, or statute.
85.423. Household Crisis Component.
(a) A bona fide Household crisis exists when extraordinary events or situations resulting from extreme

weather conditions or fuel supply shortages or a terrorist attack have depleted or will deplete Household
financial resources and/or have created problems in meeting basic Household expenses, particularly bills

Page 2 of 4


mailto:cadrulecomments@tdhca.state.tx.us

for energy so as to constitute a threat to the well-being of the Household, particularly the eElderly, the
dDisabled, or a ChildehHdren-age-5-and-yyounger.

(b) A utility disconnection notice may constitute a Household crisis. Assistance provided to Households
based on a utility disconnection notice is limited to two (2) payments per year. Weather criteria are not
required to provide assistance due to a disconnection notice.

(c) Crisis assistance payments cannot exceed the minimum amount needed to resolve the crisis; i.e.

when a shut-off notice requires a certain amount to be paid to avoid disconnection and the same notice
indicates that there are balances due other than the required amount, only the amount required to avoid
disconnection may be paid as crisis assistance. Crisis assistance payments that are less than the amount
needed to resolve the crisis may only be made when other funds are available to cover the Household’s
remaining crisis need.

(d) Crisis assistance for one Household cannot exceed the maximum allowable benefit level in one
program year. If a Housechold’s crisis assistance neceds exceed that maximum allowable benefit,
Subrecipient may pay up to the Household crisis assistance limit only if the remaining amount of
Household need can be paid from other funds. If the Household’s crisis requires more than the
Household limit to resolve and no other funds are available, the crisis exceeds the scope of this program.
(e)Payments may not exceed Household’s actual utility bill.

{e)(f) Where necessary to prevent undue hardships from a qualified crisis, Subrecipients may directly
issue vouchers to provide:

(1) Temporary shelter not to exceed the annual Household expenditure limit for the duration of the
contract period in the limited instances that supply of power to the dwelling is disrupted--causing
temporary evacuation;

(2) Emergency deliveries of fuel up to 250 gallons per crisis per Household, at the prevailing price. This
benefit may include coverage for tank pressure testing;

(3) Service and repair of existing heating and cooling units not to exceed $2,500 during the contract
period when Subrecipient has met local weather crisis criteria. If any component of the central system
cannot be repaired using parts, the Subrecipient can replace the component in order to repair the central
system. Documentation of service/repair and related warranty must be included in the client file;

(4) Portable air conditioning/evaporative coolers and heating units (portable electric heaters are
allowable only as a last resort) may be purchased for households that include at least one member that is
eElderly, dDisabled, or a eChild age-5-er—younger, when Subrecipient has met local weather crisis
criteria;

(5) Purchase of more than two portable heating/cooling units per Household requires prior written
approval from the Department;
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(6) Purchase of portable heating/cooling units which require performance of electrical work for proper
installation veltage-exceeds-110-velt requires prior written approval from the Department;

(7) Replacement of central systems and combustion heating units is not an approved use of crisis funds;
and

(8) Portable heating/cooling units must be Energy Star® and compliant with the 2009 International
Residential Code (IRC).

fe}(q) Crisis funds, whether for emergency fuel deliveries, repair of existing heating and cooling units,
purchase of portable heating/cooling units, or temporary shelter, shall be considered part of the total
maximum Household allowable assistance.

(h) When natural disasters result in energy supply shortages or other energy-related emergencies,
LIHEAP will allow home energy related expenditures for:

(1) Costs to temporarily shelter or house individuals in hotels, apartments or other living situations in
which homes have been destroyed or damaged, i.e., placing people in settings to preserve health and
safety and to move them away from the crisis situation;

(2) Costs for transportation (such as cars, shuttles, buses) to move individuals away from the crisis area
to shelters, when health and safety is endangered by loss of access to heating or cooling;

(3) Utility reconnection costs;

(4) Blankets, as tangible benefits to keep individuals warm;

(5) Crisis payments for utilities and utility deposits; and

(6) Purchase of fans, air conditioners and generators. The number, type, size and cost of these items may
not exceed the minimum needed to resolve the crisis.

fg)(1) Time Limits for Assistance--Subrecipients shall ensure that for clients who have already lost
service or are in immediate danger of losing service, some form of assistance to resolve the crisis shall
be provided within a 48-hour time limit (18 hours in life-threatening situations). The time limit
commences upon completion of the application process. The application process is considered to be
complete when an agency representative accepts an application and completes the eligibility process.
{h)(j) Subrecipient must maintain written documentation in client files showing crises resolved within
appropriate timeframes. The Department may disallow improperly documented expenditures.
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BOARD ACTION REQUEST
COMMUNITY AFFAIRS DIVISION
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action on proposed amendments to 10 TAC 85.502 concerning
Purpose and Goals, and §5.528 concerning Health and Safety and directing their publication for public
comment in the Texas Register.

RECOMMENDED ACTION

WHEREAS, pursuant to Texas Government Code §82306.053 and .092, the Texas
Department of Housing and Community Affairs (“the Department”) is provided the
authority to adopt rules governing the administration of the Department and its
Community Affairs programs and

WHEREAS, the proposed amendment to 10 TAC 85.502 clarifies requirements for
administration of the Weatherization Assistance Program (“WAP”), and the proposed
amendment to 85.528 clarifies expenditure of health and safety funds;

NOW, therefore, it is hereby

RESOLVED, that the Executive Director and his designees, be and each of them hereby
are authorized, empowered and directed, for and on behalf of the Department to cause the
publication of the proposed amendments, in the form presented to this meeting, to be
published in the Texas Register for public comment and in connection therewith, make
such non-substantive technical corrections as they may deem necessary to effectuate the
foregoing, including the preparation of subchapter specific preambles.

BACKGROUND

The Department funds its Weatherization Assistance programs through the Department of Energy
Weatherization Assistance Program for Low Income Persons grant (“DOE-WAP”) and the Department
of Health and Human Services' Low-Income Home Energy Assistance Program grant (“LIHEAP-
WAP”). The proposed amendment to 8§85.502 clarifies that an organization that administers the WAP
must administer both programs. The proposed amendment to 85.528 clarifies that the allowable amount
of health and safety funds is based on 20% of total unit expenditures and not on 20% of the program
budget.
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Attachment A: Preamble and proposed amendments to 10 TAC Chapter 5, Subchapter E, 885.502
and 5.528

The Texas Department of Housing and Community Affairs (the “Department’) proposes amendments to
10 TAC Chapter 5, Community Affairs Programs, Subchapter E, Weatherization Assistance Program
General, 85.502 concerning Purpose and Goals and §5.528 concerning Health and Safety. The purpose
of the amendments is to clarify requirements for administration of the program, adding text stating that
an organization that administers the WAP must administer both programs, and that allowable health and
safety funds are limited to 20% of total unit expenditures and not on 20% of the program budget.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first
five years the proposed amendments will be in effect, enforcing or administering the proposed
amendments does not have any foreseeable implications related to new costs or revenues of the state or
local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five
years the amendments will be in effect, the public benefit anticipated as a result of amendments will be
clarification of requirements and greater and more efficient use of funds and expenditure of funds within
program rules. There will not be any new economic cost to any individuals required to comply with the
rule as a result of this action.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that
there will be no economic effect on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. Written comments to the rule may be submitted to the Texas
Department of Housing and Community Affairs, Annette Cornier, Rule Comments, P.O. Box 13941,
Austin, Texas 78711-3941, by email to cadrulecomments@tdhca.state.tx.us or by fax to (512) 475-3935.
ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 20, 2014.

STATUTORY AUTHORITY. The amendments are proposed pursuant to Texas Government Code,
82306.053, which generally authorizes the Department to adopt rules, and more specifically Texas
Government Code, §2306.092, which authorizes the Department to administer its Community Affairs
programs.

The proposed amendments affect no other code, article, or statute.

85.502. Purpose and Goals.

(a) DOE-WAP and LIHEAP-WAP offers awards grants to eligible Community Action Agencies, Private
Nonprofit Organizations renprefits, and Public Organizations with targeted beneficiaries being
households with low incomes, with priority given to the Elderly; Persons with Disabilities; Families
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with Young Children; Households with the highest energy costs or needs in relation to income; and
Households with High Energy Consumption. In addition to meeting the income-eligibility criteria, the
weatherization measures to be installed must meet specific energy-savings goals.

(b) The programs fund the installation of weatherization materials and provide energy conservation
education. The programs help control energy costs to ensure a healthy and safe living environment.

(c) Organizations administering a Department-funded weatherization program must administer both the
DOE-WAP and the LIHEAP-WAP.

§5.528. Health and Safety.
(a) Health and Safety funds expenditures may not exceed witH-have-a-maximum-of 20% of the-total unit
expenditures (Materials, Labor, ard-Program Support, and Health and Safety) budgets: at the end of the
contract period.
(b) Subrecipients shall provide weatherization services with the primary goal of energy efficiency. The
Department considers establishing a healthy and safe home environment to be important to ensuring that
energy savings result from weatherization work.
(c) If health and safety issues identified on an individual unit (which would be exacerbated by any
weatherization work performed) cannot be abated within the allowable WAP limits, the unit exceeds the
scope of this program.
(d) Subrecipients must test for high carbon monoxide (CO) levels and bring CO levels to acceptable
levels before weatherization work can start. The Department has defined maximum acceptable CO
readings as follows:

(1) 25 parts per million for cook stove burners and unvented space heaters;

(2) 100 parts per million for vented combustion appliance; and

(3) 150 parts per million for cook stove ovens.
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BOARD ACTION REQUEST
COMMUNITY AFFAIRS DIVISION
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action on proposed new 10 TAC 85.2013 concerning
Environmental Clearance and directing its publication for public comment in the Texas Register

RECOMMENDED ACTION

WHEREAS, pursuant to Texas Government Code 82306.053, the Department is
provided the authority to adopt rules governing the administration of the Department and
its programs and

WHEREAS, the proposed new 10 TAC 85.2013 clarifies requirements for
environmental clearance prior to commencing associated activities with regard to the
Emergency Solutions Grants (“ESG”) program, and informs ESG Subrecipients that the
Department will not provide reimbursement for activities for which the Subrecipient did
not complete the Department’s environmental review process beforehand,;

NOW, therefore, it is hereby

RESOLVED, that the Executive Director and his designees, be and each of them hereby
are authorized, empowered and directed, for and on behalf of the Department to cause the
publication of the proposed new section, in the form presented to this meeting, to be
published in the Texas Register for public comment and in connection therewith, make
such non-substantive technical corrections as they may deem necessary to effectuate the
foregoing, including the preparation of subchapter specific preambles.

BACKGROUND

The addition of this rule to 10 TAC Chapter 5 clarifies that awardees in the ESG program must complete
the environmental review process prior to commencing associated activities. The addition informs ESG
Subrecipients that the Department will not provide reimbursement for activities for which the
Subrecipient did not complete the Department’s environmental review process beforehand.
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Attachment B: Preamble and proposed new 10 TAC Chapter 5, Subchapter K, §5.2013

The Texas Department of Housing and Community Affairs (the “Department”) proposes new 10 TAC
Chapter 5, Community Affairs Programs, Subchapter K, Emergency Solutions Grant, §5.2013,
concerning Environmental Clearance. The purpose of the proposed new section is to clarify that
awardees must complete the environmental review process prior to commencing associated activities
and that the Department will not provide reimbursement for activities for which the Subrecipient did not
complete the Department’s environmental review process beforehand.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first
five years the proposed new section will be in effect, enforcing or administering the proposed new
section does not have any foreseeable additional costs or revenues for the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five
years the new section is in effect, the public benefit anticipated as a result of the new section will be
assurance of Subrecipient compliance with federal rules. There are no anticipated additional economic
costs to individuals required to comply with the section as a result of this action.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that
there will be no additional economic effect on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. Written comments may be submitted to the Texas Department
of Housing and Community Affairs, Annette Cornier, Rule Comments, P.O. Box 13941, Austin, Texas
78711-3941, by email to cadrulecomments@tdhca.state.tx.us or by fax to (512) 475-3935. ALL
COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 20, 2014.

STATUTORY AUTHORITY. The new section is proposed pursuant to Texas Government Code,
82306.053 which authorizes the Department to adopt rules.

The proposed new section affects no other code, article, or statute.

85.2013. Environmental Clearance

All ESG activities require some level of environmental clearance. Subrecipients must obtain the correct
level of environmental clearance prior to commencing associated activities. Activities for which the
Subrecipient _did not properly complete the Department’s environmental review process before
commencing an activity are ineligible and funds will not be reimbursed or will be required to be repaid.
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BOARD ACTION REQUEST
LEGAL DIVISION
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action on the adoption of amendments to 10 TAC §1.13,
concerning Adjudicative Hearing Procedures.

RECOMMENDED ACTION

WHEREAS, Pursuant to Texas Government Code §§2306.053 and 2306.045, the Board
has adopted 10 TAC §1.13, setting forth procedures for adjudicative hearings;

WHEREAS, the Board finds that the proposed amendments to the rule are needed to
eliminate inefficiencies in the pre-heating process, including the filing of unnecessary
documents, and to conform terms used in the rule to terms used in the rules of the State
Office of Administrative Hearing (“SOAH”);

WHEREAS, such proposed amendments were published in the Texas Register for public
comment from July 11, 2014, through August 11, 2014; and

WHEREAS, no public comments were received on the proposed amendments;
NOW, therefore, it is hereby

RESOLVED, that the adoption of the amendments to 10 TAC §1.13, concerning
Adjudicative Hearing Procedures, is hereby ordered, adopted and approved, together with
the preamble presented to this meeting, and the Executive Director and his designees are
authorized, empowered, and directed, for and on behalf of the Department, to cause the
adopted rule, in the form presented to this meeting, to be published in the Texas Register,
and in connection therewith to make such non-substantive technical corrections as they
deem necessary to effectuate the foregoing.

BACKGROUND

At the Board meeting of June 26, 2014, staff recommended and the Board approved the publication for
public comment of proposed amendments described above.

The proposed amendments were published in the Texas Register with public comment from July 11,

2014, through August 11, 2014. No comments were received. Staff recommends adoption of the
amendments as published. |
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Attachment A: Preamble for Adoption of Amendments to 10 TAC §1.13 concerning
Adjudicative Hearing Procedures

The Texas Department of Housing and Community Affairs (the "Department") adopts
amendments to 10 TAC §1.13, concerning Adjudicative Hearing Procedures, without changes to
the proposed text as published in the July 2014 issue of the Texas Register (39 TexReg 5274)
and will not be republished.

REASONED JUSTIFICATION: The current Department rule requires filing a “complaint” at
the State Office of Administrative Hearings (“SOAH™) in order to initiate an adjudicative
hearing. Staff currently produces a “Notice of Report to the Board,” a document required by
Tex. Gov’t. Code §2306.043, that contains all the elements of a complaint. The creation and
filing of both documents is inefficient and may create confusion. Accordingly, the Board finds
that the practice of filing a complaint to initiate a hearing should be discontinued and the rule
should instead require the filing of the Notice of Report to the Board. The Board further finds
that the other amendments are necessary to conform this rule with the rules of SOAH.

The Department accepted public comments between July 11, 2014, and August 11, 2014,
Comments regarding the amendments were accepted in writing and by fax. No comments were
~ received.

The Board approved the final order adopting the proposed amendments on September 4, 2014.

STATUTORY AUTHORITY: The amendments are adopted pursuant to the authority of Tex.
- Gov’'t Code Ann. §2306.053 which authorizes the Department to adopt rules, and more
specifically, Tex. Gov’t Code Ann. §2306.045 which authorizes the director to set a hearing at
SOAH and requires giving written notice to the respondent.
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BOARD ACTION REQUEST
ASSET MANAGEMENT DIVISION
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action on the proposed repeal of 10 TAC, Chapter 10
Uniform Multifamily Rules, Subchapter E, concerning Post Award and Asset management
Requirements, and a proposed new 10 TAC, Chapter 10 Uniform Multifamily Rules, Subchapter
E, concerning Post Award and Asset management Requirements, and directing their publication
for public comment in the Texas Register

RECOMMENDED ACTION

WHEREAS, pursuant to Chapter 2306 of the Texas Government Code, the
Department is provided the authority to adopt rules governing the administration
of the Department and its programs and

WHEREAS, staff proposes clarifications and changes to the existing rules to
better serve the post award and asset management requirements of multifamily
developments awarded funds under various Department programs;

Now, therefore, it is hereby

RESOLVED, that the proposed repeal of 10 TAC Chapter 10, Subchapter E,
concerning Post Award and Asset Management Requirements and a proposed
new 10 TAC Chapter 10, Subchapter E, concerning Post Award and Asset
Management Requirements are hereby approved, together with the preambles
presented to this meeting, for publishing in the Texas Register for public comment
and

FURTHER RESOLVED, that the Executive Director and his designees be and
each them hereby are authorized, empowered, and directed, for and on behalf of
the Department, to cause the draft repeal of and new 10 TAC Chapter 10,
Subchapter E, Post Award and Asset Management Requirements, in the form
presented to this meeting, to be published in the Texas Register for public
comment and, in connection therewith, make such non-substantive technical
corrections as they may deem necessary to effectuate the foregoing.
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BACKGROUND

At the November 7, 2013 meeting, the TDHCA Board approved for publication in the Texas
Register the final adoption of the new 10 TAC Chapter 10, Subchapter E, concerning Post
Award and Asset Management Requirements, 8810.400 — 10.408. The Asset Management
Division has been working under the adopted rule which now needs to be revised to further
correct or clarify information provided to Development Owners on the processes and procedures
related to Asset Management.

Attachment A: Preamble and Proposed repeal of 10 TAC, Chapter 10, Subchapter E,
§810.400 — 10.408, General Provisions, Post Award and Asset Management Requirements
for public comment and publication in the Texas Register.

The Texas Department of Housing and Community Affairs (the “Department”) proposes the
repeal of 10 TAC, Chapter 10, Subchapter E, §§10.400 — 10.408. The new 10 TAC, Chapter 10,
Subchapter E, §810.400 — 10.408 is being proposed concurrently with this repeal. The purpose
of the repeal is to allow for clarification and correction of information in certain sections of the
rule and to allow for the adoption of new sections that will ensure accurate processing of post
award activities and communicate more effectively with multifamily development owners
regarding their responsibilities after funding or award by the Department.

FISCAL NOTE. Mr. Timothy K. Irvine, Executive Director, has determined that, for each year
of the first five years the repeal is in effect, enforcing or administering the repeal does not have
any foreseeable implications related to costs or revenues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first
five years the repeal is in effect, the public benefit anticipated as a result of the repeal will be to
allow for the adoption of new rules to enhance the State’s ability to provide decent, safe, sanitary
and affordable housing. There will not be any economic cost to any individuals required to
comply with the repeal.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined
that there will be no economic effect on small businesses or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment period will be held until October
20, 2014 to receive input on the repeal. Written comments may be submitted to the Texas
Department of Housing and Community Affairs, P.O. Box 13941, Austin, Texas 78711-3941,
ATTN: Cari Garcia, or by email to cari.garcia@tdhca.state.tx.us or by FAX to (512) 475-3359.
ALL COMMENTS MUST BE RECEIVED BY 5:00 PM on OCTOBER 20, 2014.
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STATUTORY AUTHORITY. The repeal is proposed pursuant to Texas Government Code
82306.053, which authorizes the Department to adopt rules. The proposed repeal affects no
other code, article or statute.

§10.400. Purpose.

810.401. General Commitment or Determination Notice Requirements and Documentation.
810.402. Housing Tax Credit and Tax Exempt Bond Developments

§10.403. Direct Loans.

810.404. Reserve for Replacement Requirements.

810.405. Amendments and Extensions.

§10.406. Ownership Transfers (§2306.6713).

§10.407. Right of First Refusal.

810.408. Qualified Contract Requirements.
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Attachment B: Preamble and Proposed new 10 TAC Chapter 10, Subchapter E, §810.400 —
10.408, Post Award and Asset Management Requirements for public comment and
publication in the Texas Register.

The Texas Department of Housing and Community Affairs (the "Department™) proposes new 10
TAC Chapter 10, Subchapter E, 8§10.400 — 10.408. The purpose of the new rule is to clarify and
correct information in all sections of the adopted rule to ensure accurate processing of post award
activities and communicate more effectively with multifamily development owners regarding
their responsibilities after funding or award by the Department. Post award activities include
requests for action to be considered on developments awarded funding from the Department
through the end of the affordability period.

FISCAL NOTE. Mr. Timothy K. Irvine, Executive Director, has determined that, for each year
of the first five years the new sections are in effect, enforcing or administering the new sections
does not have any foreseeable implications related to costs or revenues of the state or local
governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first
five years the new sections are in effect, the public benefit anticipated as a result of the new
sections will improve the State’s ability to ensure that State resources used for affordable
multifamily housing are efficient and result in viable developments. There will not be any new,
increased economic cost to any individuation required to comply with the new sections in
addition to the costs under current program rules.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined
that there will be no new economic effect on small businesses or micro-businesses in addition to
the costs under current program rules.

REQUEST FOR PUBLIC COMMENT. The public comment period will be until October 20,
2014, to receive input on the new sections. Written comments may be submitted to the Texas
Department of Housing and Community Affairs, P.O. Box 13941, Austin, Texas 78711-3941,
ATTN: Cari Garcia, or by email to cari.garcia@tdhca.state.tx.us or by FAX to (512) 475-3359.
ALL COMMENTS MUST BE RECEIVED BY 5:00 PM on OCTOBER 20, 2014.

STATUTORY AUTHORITY. The new sections are proposed pursuant to Texas Government
code §2306.053, which authorizes the Department to adopt rules. The proposed new sections
affect no other code, article or statute.
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§10.400 Purpose

The purpose of this subchapter is to establish the requirements governing the post award and
asset management activities associated with awards of multifamily development assistance
pursuant to Texas Government Code, Chapter 2306 and its regulation of multifamily funding
provided through the Texas Department of Housing and Community Affairs (the "Department")
as authorized by the legislature. This subchapter is designed to ensure that Developers and
Development Owners of low-income Developments that are financed or otherwise funded
through the Department maintain safe, decent and affordable housing for the term of the
affordability period. Therefore, unless otherwise indicated in the specific section of this
subchapter, any uncorrected issues of noncompliance outside of the Corrective Action Period or
outstanding fees (related to the Development subject to the request) owed to the Department,
must be resolved, as detailed in each subsection, before a request for any post award activity
described in this subchapter will be completed.

810.401 General Commitment or Determination Notice Requirements and Documentation

(@) A Commitment or Determination Notice shall not be issued with respect to any Development
for an unnecessary amount or where the cost for the total development, acquisition, construction
or rehabilitation exceeds the limitations established from time to time by the Department and the
Board.

(b) All Commitments or Determination Notices, whether reflected in the Commitment or
Determination Notice or not, are made subject to full compliance with all provision of law and
rule, including compliance with the Qualified Allocation Plan, the Uniform Multifamily Rules,
the Multifamily Housing Revenue Bond Rules, completion of underwriting and satisfactory
compliance with the results thereof, full and satisfactory addressing of any Administrative
Deficiencies and conditions of award, Commitment, Contract or any other matters.

(c) The Department shall notify, in writing, the mayor, chief county judge, or other appropriate
official of the municipality or county, as applicable, in which the Development is located
informing him/her of the Board's issuance of a Commitment or Determination Notice, as
applicable.

(d) The Department may cancel a Commitment, Determination Notice or Carryover Allocation
prior to the issuance of IRS Form(s) 8609 (for Housing Tax Credits) or completion of
construction with respect to a Development and/or apply administrative penalties if:

(1) the Applicant or the Development Owner, or the Development, as applicable, fails after
written notice and a reasonable opportunity to cure to meet any of the conditions of such
Commitment, Determination Notice or Carryover Allocation or any of the undertakings and
commitments made by the Development Owner in the Application process for the Development;
(2) any material statement or representation made by the Development Owner or made with
respect to the Development Owner or the Development is untrue or misleading;

(3) an event occurs with respect to the Applicant or the Development Owner which would have
made the Application ineligible for funding pursuant to Subchapter C of this chapter (relating to
Application Submission Requirements, Ineligibility Criteria, Board Decisions and Waiver of
Rules or Pre-Clearance for Applications) if such event had occurred prior to issuance of the
Commitment, Determination Notice or Carryover Allocation; or
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(4) the Applicant or the Development Owner or the Development, as applicable, fails after
written notice and a reasonable opportunity to cure to comply with this chapter or other
applicable Department rules or the procedures or requirements of the Department.

(e) Direct Loan Commitment. The Department shall execute, with the Development Owner, a
Commitment which shall confirm that the Board has approved the loan and provide the loan
terms. The Commitment may be abbreviated and will generally not express all terms and
conditions that will be included in the loan documents. Department staff may choose to issue an
"Award Letter" in lieu of a Commitment in instances in which a Federal Commitment cannot be
made until loan closing or until all financing is secured. An Award Letter is subject to all of the
same terms and conditions as a Commitment except that it may not constitute a Federal
Commitment. For HOME Direct Loans, an actual Federal Commitment may not occur in the
HUD IDIS system until all financing is secured or loan closing, whichever comes first, at which
time all terms and conditions will be included in the loan documents. The Award Letter shall list
an expiration date no earlier than thirty (30) days from the date issued by the Department unless
signed and returned. To the extent the terms reflected in an Award Letter are amended by the
Department, a new Award Letter would be issued by the Department to govern the award.

810.402 Housing Tax Credit and Tax Exempt Bond Developments

(@ Commitment. For Competitive HTC Developments the Department shall issue a
Commitment to the Development Owner which shall confirm that the Board has approved the
Application and state the Department's commitment to make a Housing Credit Allocation to the
Development Owner in a specified amount, subject to the feasibility determination described in
Subchapter D of this chapter (relating to Underwriting and Loan Policy) and that the
Development satisfies the requirements of this chapter and other applicable Department rules.
The Commitment shall expire on the date specified therein, which shall be thirty (30) calendar
days from the effective date, unless the Development Owner indicates acceptance by executing
the Commitment, pays the required fee specified in §10.901 of this chapter (relating to Fee
Schedule), and satisfies any conditions set forth therein by the Department. The Commitment
expiration date may not be extended.

(b) Determination Notices. For Tax Exempt Bond Developments the Department shall issue a
Determination Notice which shall confirm the Board's determination that the Development
satisfies the requirements of this chapter as applicable and other applicable Department rules in
accordance with the 842(m)(1)(D) of the Internal Revenue Code (the "Code"). The
Determination Notice shall also state the Department's commitment to issue IRS Form(s) 8609 to
the Development Owner in a specified amount, subject to the requirements set forth in the
Department's rules, as applicable. The Determination Notice shall expire on the date specified
therein, which shall be thirty (30) calendar days from the effective date, unless the Development
Owner indicates acceptance by executing the Determination Notice, pays the required fee
specified in 810.901 of this chapter and satisfies any conditions set forth therein by the
Department. The Determination Notice expiration date may not be extended without prior Board
approval for good cause. The Determination Notice will terminate if the Tax Exempt Bonds are
not closed within the timeframe provided for by the Board on its approval of the Determination
Notice or if the financing or Development changes significantly as determined by the
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Department pursuant to its rules and any conditions of approval included in the Board approval
or underwriting report.

(c) The amount of tax credits reflected in the IRS Form(s) 8609 may be greater or less than the
amount set forth in the Determination Notice based upon the Department's and the bond issuer's
determination as of each building's placement in service. Any increase of tax credits, from the
amount specified in the Determination Notice, at the time of each building's placement in service
will only be permitted if it is determined necessary by the Department, as required by
842(m)(2)(D) of the Code through the submission of the Cost Certification package. Increases to
the amount of tax credits that exceed 110 percent of the amount of credits reflected in the
Determination Notice are contingent upon approval by the Board. Increases to the amount of tax
credits that do not exceed 110 percent of the amount of credits reflected in the Determination
Notice may be approved administratively by the Executive Director. Increases to the tax credit
amount are subject to the Credit Increase Fee as described in §10.901 of this chapter.

(d) Documentation Submission Requirements at Commitment of Funds. No later than the
expiration date of the Commitment (or no later than December 31 for Competitive HTC
Applications, whichever is earlier) or Determination Notice, the documentation described in
paragraphs (1) - (6) of this subsection must be provided. Failure to provide these documents may
cause the Commitment or Determination Notice to be rescinded:

(1) for entities formed outside the state of Texas, evidence that the entity filed a Certificate of
Application for foreign qualification in Texas, a Franchise Tax Account Status from the Texas
Comptroller of Public Accounts and a Certificate of Fact from the Office of the Secretary of
State. If the entity is newly registered in Texas and the Franchise Tax Account Status or
Certificate of Fact are not available, a statement can be provided to that effect;

(2) for Texas entities, a copy of the Certificate of Filing for the Certificate of Formation from the
Office of the Secretary of State; a Certificate of Fact from the Secretary of State and a Franchise
Tax Account Status from the Texas Comptroller of Public Accounts. If the entity is newly
registered and the Certificate of Fact and the Franchise Tax Account Status are not available, a
statement can be provided to that effect;

(3) evidence that the signer(s) of the Commitment or Determination Notice have the authority to
sign on behalf of the Applicant in the form of a corporate resolution which indicates the sub-
entity in Control and that the Person(s) signing the Application constitute all Persons required to
sign or submit such documents;

(4) evidence of final zoning that was proposed or needed to be changed pursuant to the
Development plan;

(5) evidence of satisfaction of any conditions identified in the Real Estate Analysis report or any
other conditions of the award required to be met at Commitment or Determination Notice; and
(6) documentation of any changes to representations made in the Application subject to §10.405
of this chapter (relating to Amendments and Extensions).

(e) Post Bond Closing Documentation Requirements.

(1) Regardless of the issuer of the bonds, no later than sixty (60) calendar days following closing
on the bonds, the Development Owner must submit:

(A) a Management Plan and an Affirmative Marketing Plan created in compliance with the
Department’s Affirmative Marketing Rule in Section 10.617 of Subchapter F
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(B) A training certificate from a Department approved “property owner and manager Fair
Housing trainer” showing that the Development Owner and on-Site or regional property manager
has attended at least five (5) hours of Fair Housing training within the last year;;

(C) A training certificate from a Department approved “architect and engineer Fair Housing
trainer” showing that the lead architect or engineer responsible for certifying compliance with
the Department’s accessibility and construction standards has attended at least five (5) hours of
Fair Housing training within the last year;

(D) evidence that the financing has closed, such as an executed settlement statement; and

(E) if the Development has an existing LURA with the Department, a fully executed and
recorded Agreement of Assignment and Assumption of LURA (aka "Agreement to Comply").
(2) Certifications required under paragraph (1)(B) and (C) of this subsection must not be older
than two (2) years from the date of the submission deadline.

(f) Carryover (Competitive HTC Only). All Developments which received a Commitment, and
will not be placed in service and receive IRS Form(s) 8609 in the year the Commitment was
issued, must submit the Carryover documentation, in the form prescribed by the Department in
the Carryover Manual, no later than the Carryover Documentation Delivery Date as identified in
811.2 of this title (relating to Program Calendar for Competitive Housing Tax Credits) of the
year in which the Commitment is issued pursuant to §42(h)(1)(C) of the Code.

(1) Commitments for credits will be terminated if the Carryover documentation has not been
received by this deadline, unless an extension has been approved. This termination is final and
not appealable, and immediately upon issuance of notice of termination staff is directed to award
the credits to other qualified Applicants based on the approved waiting list.

(2) If the interim or permanent financing structure, syndication rate, amount of debt or
syndication proceeds are finalized but different at the time of Carryover from what was proposed
in the original Application, applicable documentation of such changes must be provided and the
Development may be reevaluated by the Department and a reduction of credit or change in
conditions may result.

(3) All Carryover Allocations will be contingent upon the Development Owner providing
evidence that they have and will maintain Site Control through the 10 Percent Test or through the
anticipated closing date, whichever is earlier. For purposes of this paragraph, Site Control must
be identical to the Development Site that was submitted at the time of Application submission as
determined by the Department.

(4) Confirmation of the right to transact business in Texas, as evidenced by the Franchise Tax
Account Status (the equivalent of the prior Certificate of Account Status) from the Texas
Comptroller of Public Accounts and a Certificate of Fact from the Office of the Secretary of
State must be submitted with the Carryover Allocation.

(9) 10 Percent Test (Competitive HTC Only). No later than July 1 of the year following the
submission of the Carryover Allocation Agreement, documentation must be submittedto the
Department verifying that the Development Owner has expended more than 10 percent of the
Development Owner's reasonably expected basis, pursuant to 842(h)(1)(E)(i) and (ii) of the Code
(as amended by The Housing and Economic Recovery Act of 2008), and Treasury Regulations,
81.42-6. The Development Owner must submit, in the form prescribed by the Department,
documentation evidencing paragraphs (1) - (5) of this subsection, along with all information
outlined in the Post Carryover Activities Manual. Satisfaction of the 10 Percent Test will be
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contingent upon the submission of the items described in paragraphs (1) - (5) of this subsection
as well as all other conditions placed upon the Application in the Commitment. Documentation
to be submitted includes:

(1) an Independent Accountant’s Report and Taxpayer’s Basis Schedule form. The report must
be prepared on the accounting firm’s letterhead and addressed to the Development Owner or an
Affiliate of the Development Owner. The Independent Accountant’s Report and Taxpayers
Basis Schedule form must be signed by the Development Owner.

(2) evidence that the Development Owner has purchased, transferred, leased, or otherwise has
ownership of the Development Site;

(3) for New Construction, Reconstruction, and Adaptive Reuse Developments, a certification
from a Third Party civil engineer or architect stating that all necessary utilities will be available
at the Development Site and that there are no easements, licenses, royalties, or other conditions
on or affecting the Development that would materially and adversely impact the ability to
acquire, develop, and operate as set forth in the Application. Copies of such supporting
documents will be provided upon request;

(4)For the Development Owner and on-site or regional property manager, a training certificate
from a Department approved “property owner and manager Fair Housing trainer” showing that
the Development Owner and on-site or regional property manager attended at least five (5) hours
of Fair Housing training. For architects and engineers, a training certificate from a Department
approved “architect and engineer Fair Housing trainer” showing that the lead architect or
engineers responsible for certifying compliance with the Department’s accessibility and
construction standards has attended at least five (5) hours of Fair Housing training within the last
year. Training certificates must demonstrate training on or before the date the 10 Percent Test
Documentation is submitted. ; and

(5) a Certification from the lender and syndicator identifying all Guarantors known at that time.

(h) Construction Status Report. Within three (3) months of the close of the construction loan or
partnership agreement, whichever comes first, and every quarter thereafter all multifamily
developments must submit a construction status report. The initial report shall consist of the
items identified in paragraphs (1) - (4) of this subsection. All subsequent reports shall contain
items identified in paragraphs (3) and (4) of this subsection and must include any changes or
amendments to items in paragraphs (1) — (2) if applicable. . Construction status reports shall be
due by the tenth day of the month following each quarter end (January, April, July, and October)
and continue on a quarterly basis until the entire development is complete as evidenced by the
final Application and Certificate for Payment (AIA Document G702 and G703) or or equivalent
form approved for submission by the construction lender and/or investor. The construction
status report submission consists of:

(1) the executed partnership agreement with the investor (identifying all Guarantors) or other
documents setting forth the legal structure and ownership;

(2) the executed construction contract and construction loan agreement. If the loan has not
closed, the anticipated closing date must be provided and, upon closing, the agreement must be
provided to the Department;

(3) the most recent Application and Certificate for Payment (AIA Document G702 and G703)
certified by the Architect of Record (or equivalent form approved for submission by the
construction lender and/or investor); and

(4) all Third Party construction inspection reports not previously submitted.
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() LURA Origination (Competitive HTC Only). The Department will draft a LURA for the
Development Owner that will impose the income and rent restrictions identified in the
Development's final underwriting report and other representations made in the Application,
including but not limited to specific commitments to provide tenant services, to lease to Persons
with Disabilities and/or to provide specific amenities. The executed LURA and all exhibits and
addendums will be sent to the Development Owner whereupon the Development Owner will
then execute the LURA and have the fully-executed document recorded in the real property
records for the county in which the Development is located. The original recorded LURA must
be returned to the Department no later than the end of the first year of the Credit Period. In
general, no Housing Tax Credits are allowed to be issued for a building unless there is a properly
executed and recorded LURA in effect at the end of the first year of the Credit Period. Nothing
in this section negates a Development Owner's responsibility for full compliance with 842(h)(6)
of the Code. The Department will not issue IRS Form(s) 8609 until it receives the original,
properly-recorded LURA, or has alternative arrangements which are acceptable to the
Department and approved by the Executive Director. In instances where the document is
electronically recorded and the electronic recorded file is provided to the Department, the
Development Owner will not be responsible for returning the original and executed LURA in
addition to the electronic version.

(1) Cost Certification. The Department conducts a feasibility analysis in accordance with
842(m)(2)(C)(i)(111) of the Code and Subchapter D of this chapter (relating to Underwriting and
Loan Policy) to make a final determination on the allocation of Housing Tax Credits. The
requirements for cost certification include those identified in paragraphs (1) - (3) of this
subsection.

(1) Development Owners must file cost certification documentation no later than January 15
following the first year of the Credit Period, as defined in §42(f)(1) of the Code.

(2) The Department will evaluate the cost certification documentation and notify the
Development Owner of any additional required documentation. The Department reserves the
right to request additional documents or certifications as it deems necessary or useful in the
determination of the Development's eligibility for a final Housing Tax Credit allocation amount.
Any communication issued to the Development Owner pertaining to the cost certification
documentation may also be sent to the syndicator.

(3) IRS Form(s) 8609 will not be issued until the conditions as stated in subparagraphs (A) - (H)
of this paragraph have been met. The Development Owner has:

(A) provided evidence that all buildings in the Development have been placed in service by:

(i) December 31 of the year the Commitment was issued;

(i1) December 31 of the second year following the year the Carryover Allocation Agreement was
executed; or

(iii) the approved Placed in Service deadline;

(B) provided a complete final cost certification package in the format prescribed by the
Department. As used herein, a complete final cost certification package means a package that
meets all of the Department's criteria with all required information and exhibits listed in clauses
(1) - (xxxviii) of this subparagraph, and pursuant to the Post Carryover Activities Manual. If any
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item on this list is determined to be deficient or inconsistent with the cost certification review
completed by the Department, a Request for Information (RFI) will be sent to the Development
Owner. Failure to respond to the requested information within a thirty (30) day period from the
date of request may result in the termination of the cost certification review and request for
8609s and require a new request be submitted with a Cost Certification Extension Fee as
described in Subchapter G of this chapter (relating to Fee Schedule, Appeals and Other
Provisions). Furthermore, cost certification reviews that remain open for an extended period of
time (more than 365 days) will be reported to the EARAC during any related party previous

participation review conducted by the Department.

Q) Cost Certification Requirements List

(i)  Owner’s Statement of Certification

(i)~ Owner Summary & Organization Chart

(iv)  Carryover or Determination Notice

(V) Evidence of Nonprofit and CHDO Participation

(vi)  Evidence of Historically Underutilized Business (HUB) Participation
(vii) Development Team

(viii) Development Summary with Architect’s Certification
(ix)  Development Change Documentation

(x)  As Built Survey

(xi)  Closing Statement

(xii)  Title Policy

(xiii) Title Policy Update

(xiv) Placement in Service

(xv)  Evidence of Placement in Service

(xvi)  Architect’s Certification of Completion Date and Date Ready for Occupancy
(xvii) Auditor’s Certification of Acquisition/Rehabilitation Placement in Service Election

(xviii) Independent Auditor’s Report

(xix) Independent Auditor’s Report of Bond Financing

(xx)  Development Cost Schedule

(xxi) Contractor’s Application for Final Payment (G702/G703)
(xxii) Additional Documentation of Offsite Costs

(xxiii) Rent Schedule

(xxiv) Utility Allowances

(xxv) Annual Operating Expenses

(xxvi) 15 Year Rental Housing Operating Pro Forma

(xxvii) Current Operating Statement

(xxviii)Current Rent Roll

(xxix) Summary of Sources and Uses of Funds

(xxx) Financing Narrative

(xxxi) Final Limited Partnership Agreement

(xxxii) Loan Agreements and Promissory Notes
(xxxiii)Architect’s Certification of Fair Housing Requirements
(xxxiv) Development Owner Assignment of Individual to Compliance Training
(xxxv) TDHCA Compliance Training Certificate
(xxxvi)Recorded Land Use Restriction Agreement (LURA)
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(xxxvii) TDHCA Final Inspection Clearance Letter
(xxxviii) Other Documentation as Required
(C) informed the Department of and received written approval for all amendments, extensions,
and changes in ownership relating to the Development in accordance with §10.405 of this
chapter (relating to Amendments and Extensions) and 810.406 of this chapter (relating to
Ownership Transfers (§2306.6713))
(D) paid all applicable Department fees, including any past due fees;
(E) met all conditions noted in the Department underwriting report; and
(F) corrected all issues of noncompliance, including but not limited to noncompliance status with

the LURA (or any other document containing an Extended Low-income Housing Commitment)
or the program rules in effect for the subject Development, as described in this chapter.
Developments with any uncorrected issues of noncompliance, outside of the Corrective Action
Period, will not be issued IRS Form(s) 8609s until all events of noncompliance are corrected or
otherwise approved by the Executive Award Review and Advisory Committee

(G) received all required environmental clearances and met all mitigation requirements.
Developments that received HOME funding from the Department will not be issued IRS
Forms(s) 8609 until a certification has been received from the Architect or Engineer of record
stating that all clearance and mitigation requests have been met.

(H) completion by the Department of an updated underwriting evaluation in accordance with
Subchapter D of this chapter based on the most current information at the time of the review.

§10.403 Direct Loans

(@) Loan Closing. The loan closing must occur no more than nine (9) months from the date the
Commitment or similar document is executed, which may be extended in accordance with the
provisions in this subchapter. In preparation for closing any Direct Loan the Development Owner
must submit the items described in paragraphs (1) - (10) of this subsection:

(1) documentation of the prior or reasonable assurance of a concurrent closing with any superior
lien holders or any other sources of funds determined to be necessary for the long-term financial
feasibility of the Development and all due diligence determined by the Department to be prudent
and necessary to meet the Department's rules and to secure the interests of the Department.
Where the Department will have a first lien position and the Applicant provides documentation
that closing on other sources is reasonably expected to occur within three (3) months, the
Executive Director or authorized designee may approve a closing to move forward without the
closing on other sources. The Executive Director as the authorized designee of the Department
must require a personal guarantee, in form and substance acceptable to the Department, from a
Principal of the Development Owner for the interim period;

(2) when Department funds have a first lien position, assurance of completion of the
Development in the form of payment and performance bonds in the full amount of the
construction contract will be required or equivalent guarantee in the sole determination of the
Department. Such assurance of completion will run to the Department as obligee. Development
Owners also utilizing the USDA 8515 program are exempt from this requirement but must meet
the alternative requirements set forth by USDA,;

(3) Owner/General Contractor agreement and Owner/ Architect agreement;
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(4) survey of the Property that includes a certification to the Department, Development Owner,
Title Company, and other lenders;

(5) if layered with Housing Tax Credits, a fully executed limited partnership agreement between
the General Partner and the tax credit investor entity (may be provided concurrent with closing);
(6) a revised development cost schedule, sources and uses, operating proforma, planned cost
categories for the use of Direct Loan funds, updated written financial commitments/term sheets
and any additional budget schedules that have changed since the time of application. If the
budget or sources of funds reflect material changes from what was approved by the Board that
may affect the financial feasibility of the Development, the Department may request additional
documentation to ensure that the Development continues to meet the requirements of Subchapter
D of this chapter (relating to Underwriting and Loan Policy);

(7) if required for the Direct Loan, prior to closing, the Development Owner must have received
verification of:

(A) environmental clearance;

(B) verification of HUD Site and Neighborhood clearance;

(C) documentation necessary to show compliance with the Uniform Relocation Act and any
other relocation requirements that may apply; and

(D) any other documentation that is necessary or prudent to meet program requirements or state
or federal law in the sole determination of the Department.

(b) Loan Documents. The Development Owner is required to execute all loan closing documents
required by and in form and substance acceptable to the Legal Division including but not limited
to a promissory note, deed of trust, construction loan agreement, LURA, HOME contract,
Architect and/or licensed engineer certification of understanding to complete environmental
mitigation identified in HUD’s environmental clearance and by the Real Estate Analysis
Division (REA) and assignment and security instruments whereby the Developer, the
Development Owner, and/or any Affiliate grants the Department any rights, liens, charges,
security interests, ownership interests, mortgages, pledges, hypothecations, or other rights,
legally or beneficially, collaterally or directly, to provide for the protection of the Department
against any failure to adhere to the program's requirements. Repayment provisions will require
repayment on a per unit basis for units that have not been rented to eligible households within
eighteen (18) months of project completion; termination and repayment of the HOME award in
full will be required for any development that is not completed within four (4) years of the date
of funding commitment.

(c) Disbursement of Funds (including developer fees). The Development Owner must comply
with the requirements in paragraphs (1) - (10) of this subsection for a request for disbursement of
funds to reimburse eligible costs incurred. Submission of documentation related to the
Development Owner's compliance with these requirements may be required with a request for
disbursement:

(1) except for disbursement requests made for acquisition and closing costs or requests made for
soft costs only, a down-date endorsement to the title policy not older than the Architect’s
certification date on AIA form G702 or sixty (60) calendar days, whichever is later. For release
of retainage the down-date endorsement must be dated at least thirty (30) calendar days after the
date of the construction completion as certified on the Certificate of Substantial Completion
(AlIA Form G704);
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(2) for hard construction costs, documentation of the total construction costs incurred and costs
incurred since the last disbursement of funds must be submitted. Such documentation must be
signed by the General Contractor and certified by the Development architect and is generally in
the form of an AIA Form G702 or G703;

(3) the Department will require that at least 50 percent of the funds be withheld from the initial
disbursement to allow for periodic disbursements as may be necessary to meet federal
requirements. For HOME Direct Loans: The initial draw request for the development must be
entered no later than ten business days prior to the one year anniversary of the commitment date
(as defined in 24 CFR Part 92) or funds may be cancelled in HUD's IDIS system;

(4) if applicable, up to 75 percent of Direct Loan funds may be drawn before providing evidence
of Match. Thereafter, each Development Owner must provide evidence of Match in the form of a
formal contract or commitment with the vendor clearly delineating the donated portion of the
contract price, invoices showing the forgiven amount, or other equally verifiable third party
documentation prior to release of the final 25 percent of funds. If funds are requested on the day
of closing, an executed formal contract specifying the terms of the Match must be provided,;

(5) Developer fee disbursement shall be conditioned upon:

(A) for Developments in which the loan is secured by a first lien deed of trust against the
Property, 75 percent shall be disbursed in accordance with percent of construction completed
(i.e. 75 percent of the total allowable fee will be multiplied by the percent completion) as
documented by the construction contract and as may be verified by an inspection by the
Department. The remaining 25 percent shall be disbursed at the time of release of retainage; or
(B) for Developments in which the loan is not secured by a first lien deed of trust or the
Development is also utilizing Housing Tax Credits, developer fees will not be reimbursed by the
Department unless the other lenders and syndicator confirm in writing that they do not have an
existing or planned agreement to govern the disbursement of developer fees and expect that
Department funds shall be used to fund developer fees. Provided this requirement is met,
developer fees shall be reimbursed in the same manner as described in subparagraph (A) of this
paragraph; and

(C) the Department may reasonably withhold any disbursement of developer fees if it is
determined that the Development is not progressing as necessary to meet Contract benchmarks
or that cost overruns may put the Department's funds or completion within budget at risk. Once a
reasonable alternative that is deemed acceptable by the Department has been provided,
disbursement of the remaining fee may occur; (6) expenditures must be allowable and reasonable
in accordance with federal, state, and local rules and regulations. The Department shall
determine the reasonableness of each expenditure requested. The Department may request the
Development Owner make modifications to the disbursement request and is authorized to modify
the disbursement procedures set forth herein and to establish such additional requirements for
payment of Department funds to Development Owner as may be necessary or advisable for
compliance with all program requirements. For HOME Direct Loans: Pre-award costs for
predevelopment activities, as specified in the loan documents, are allowable only if they were
incurred less than 24 months prior to the commitment date (as defined in 24 CFR Part 92) and
were associated with the Application Round in which the project was awarded;

(7) table funding requests will not be considered unless:

(A) a ”Commitment to a specific local project” as defined in 24 CFR Part 92 has been made, if
applicable; and
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(B) ten (10) days prior to anticipated closing, all table funding draw documentation has been
completed and submitted to the Department;

(8) each Development Owner must request a progress inspection from Department staff once the
property passes 25 percent construction completion based on the AIA G702-703. Up to 50
percent of the HOME award will be released prior to receipt of documentation that the progress
inspection has occurred;

(9) Following fifty percent construction completion, the remaining HOME funds will be released
in accordance with the percentage of construction completion, not to exceed ninety percent of
award, at which point funds will be held as retainage until the final draw request. Retainage will
be held until all of the items described in subparagraphs (A)-(G) of this paragraph are received.
(A)Certificate of Substantial Completion (AIA Form G704);(B) A down date endorsement dated
at least 30 calendar days after the date of completion on AIA Form G704,

(C) For developments not layered with Housing Tax Credits, a Closed Final Development
Inspection Letter from the Department,

(D) For developments subject to the Davis-Bacon Act, evidence from the Senior Labor Standards
Specialist that the final wage compliance report was received and approved;

(E) receipt of Certificates of Occupancy for New Construction or a certification of completion
from the Development architect for Rehabilitation; and

(F) Development completion reports which may include documentation of full compliance with
the Uniform Relocation Act, Davis-Bacon Act, Section 3 and any other applicable requirements.
(G) Certification from Architect or a licensed engineer that all HUD and REA environmental

mitigation conditions have been met.

§10.404 Reserve Accounts

(@) Replacement Reserve Account (82306.186). The Department will require Development
Owners to provide regular maintenance to keep housing sanitary, safe and decent by establishing
and maintaining a reserve for replacement account for the Development in accordance with
Texas Government Code, §2306.186. The reserve account must be established, in accordance
with subsections (3), (4), (5), and (6) of this section, and maintained through annual deposit, for
each Unit in a Development of 25 or more rental units regardless of the amount of rent charged
for the Unit. If the Department is processing a request for loan modification or other workout
request, and the Development does not have an existing replacement reserve account sufficient to
meet future capital expenditure needs of the Development, the Development Owner will be
required to establish and maintain a replacement reserve account regardless of the number of
units at the Development. The Department shall, through cooperation of its divisions responsible
for asset management and compliance, ensure compliance with this section. The duties of the
Development Owner under this section cease on the date of a change in ownership of the
Development; however, the subsequent Development Owner of the Development is subject to
the requirements of this section.

(1) The LURA requires the Development Owner to begin making annual deposits to the
replacement reserve account on the later of the:

(A) date that occupancy of the Development stabilizes as defined by the First Lien Lender or, in
the absence of a First Lien Lender other than the Department, the date the Property is at least 90
percent occupied; or

(B) the date when the permanent loan is executed and funded.
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(2) The Development Owner shall continue making deposits into the replacement reserve
account until the earliest of the:

(A) date on which the owner suffers a total casualty loss with respect to the Development or the
date on which the Development becomes functionally obsolete, if the Development cannot be or
IS not restored,

(B) date on which the Development is demolished;

(C) date on which the Development ceases to be used as a multifamily rental property; or

(D) end of the Affordability Period specified by the LURA or the end of the repayment period of
the first lien loan.

(3) If the Department is the First Lien Lender with respect to the Development or if the
establishment of a Reserve Account for repairs has not been required by the First Lien Lender or
Bank Trustee, each Development Owner receiving Department assistance for multifamily rental
housing shall deposit annually into a Reserve Account through the date described in subsection
(@)(2) of this section.

(A) For New Construction Developments, not less than $250 per Unit; or

(B) For Adaptive Reuse, Rehabilitation and Reconstruction Developments, the greater of the
amount per Unit per year either established by the information presented in a Property Condition
Assessment in conformance with Subchapter D of this chapter (relating to Underwriting and
Loan Policy) or $300 per Unit per year.

(4) For all Developments, a Property Condition Assessment ("PCA"™) will be conducted at
appropriate intervals that are consistent with requirements of the First Lien Lender, other than
the Department. If the Department is the First Lien Lender, or the First Lien Lender does not
require a Third Party PCA, a PCA will be conducted at least once during each five (5) year
period beginning with the eleventh (11th) year after the awarding of any financial assistance
from the Department.

(5) Where there is a First Lien Lender other than the Department or a Bank Trustee as a result of
a bond trust indenture or tax credit syndication, the Development Owner shall comply with the
lesser of the replacement reserve requirements of the First Lien Lender or the requirements in
subsection (3) of this section. In addition, the Department should be listed as a party to receive
notice under any replacement reserve agreement entered into by the Development Owner. The
Development Owner shall submit on an annual basis within the Department's required
Development Owner's Financial Certification packet a statement describing:

(A) the reserve for replacement requirements under the first lien loan agreement (if applicable)
referencing where those requirements are contained within the loan documents;

(B) compliance with the first lien lender requirements outlined in paragraph (A) of this
subsection; and

(C) if the Owner is not in compliance with the lender requirements, the Development Owner's
plan of action to bring the Development in compliance with all established reserve for
replacement requirements.

(6) Where there is no First Lien Lender but the allocation of funds by the Department and Texas
Government Code, §2306.186 requires that the Department oversee a Reserve Account, the
Development Owner shall provide at their sole expense for appointment of an escrow agent
acceptable to the Department to act as Bank Trustee as necessary under this section. The
Department shall retain the right to replace the escrow agent with another Bank Trustee or act as
escrow agent at a cost plus fee payable by the Development Owner due to breach of the escrow
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agent's responsibilities or otherwise with thirty (30) days prior notice of all parties to the escrow
agreement.

(7) Penalties and Non-Compliance. If the Development Owner fails to comply with the
replacement reserve account requirements stated herein, and request for extension or waiver of
these requirements is not approved by the Department, then a penalty of up to $200 per dwelling
Unit in the Development and/or characterization of the Development as being in default with this
requirement, may be imposed:

(A) a Reserve Account, as described in this section, has not been established for the
Development;

(B) the Department is not a party to the escrow agreement for the Reserve Account, if required;
(C) money in the Reserve Account:

(i) is used for expenses other than necessary repairs, including property taxes or insurance or

(i) falls below mandatory deposit levels;

(D) Development Owner fails to make a required deposit;

(E) Development Owner fails to obtain a Third-Party Property Condition Assessment as required
under this section; or

(F) Development Owner fails to make necessary repairs in accordance with the third party
property condition assessment or §10.621 of this chapter (relating to Property Condition
Standards).

(8) Department-Initiated Repairs. The Department or its agent may make repairs to the
Development if the Development Owner fails to complete necessary repairs indicated in the
submitted Property Condition Assessment or identified by Department physical inspection.
Repairs may be deemed necessary if the Development Owner fails to comply with federal, state,
and/or local health, safety, or building code requirements. Payment for necessary repairs must be
made directly by the Development Owner or through a replacement Reserve Account established
for the Development under this section. The Department or its agent will produce a Request for
Bids to hire a contractor to complete and oversee necessary repairs. On a case-by-case basis, the
Department may determine that the money in the Reserve Account may be used for expenses
other than necessary repairs, including property taxes or insurance, if:

(A) Development income before payment of return to Development Owner or deferred developer
fee is insufficient to meet operating expense and debt service requirements; and the funds
withdrawn from the Reserve Account are replaced as Cash Flow after payment of expenses, but
before payment of return to Development Owner or Developer; or

(B) Development income after payment of operating expenses, but before payment of return to
Development Owner or deferred developer fee is insufficient to fund the mandatory deposit
levels; and subsequent deposits to the Reserve Account exceed mandatory deposit levels as Cash
Flow after payment of operating expenses, but before payment of return to Development Owner
or deferred developer fee is available until the Reserve Account has been replenished to the
mandatory deposit level less capital expenses to date.

(9) Exceptions to Replacement Reserve Account. This section does not apply to a Development
for which the Development Owner is required to maintain a Reserve Account under any other
provision of federal or state law.

(b) Lease-up Reserve Account. A lease-up reserve funds start-up expenses in excess of the

revenue produced by the Development prior to stabilization. The Department will consider a
reasonable lease-up reserve account based on the documented requirements from a third-party
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lender, third-party syndicator, or the Department. During the underwriting at the point of the
Cost Certification review, the lease-up reserve may be counted as a use of funds only to the
extent that it represents operating shortfalls net of escrows for property taxes and property
insurance. Funds from the lease-up reserve used to satisfy the funding requirements for other
reserve accounts may not be included as a use of funds for the lease-up reserve. Funds from the
lease-up reserve distributed or distributable as cash flow to the Development Owner will be
considered and restricted as developer fee.

(c) Operating Reserve Account. At various stages during the application, award process, and
during the operating life of a Development, the Department will conduct a financial analysis of
the Development's total development costs and operating budgets, including the estimated
operating reserve account deposit required. For example, this analysis typically occurs at
application and cost certification review. The Department will consider a reasonable operating
reserve account deposit in this analysis based on the needs of the Development and requirements
of third-party lenders or investors. The amount used in the analysis will be the amount described
in the project cost schedule or balance sheet, if it is within the range of two (2) to six (6) months
of stabilized operating expenses plus debt service. The Department may consider a greater
amount proposed or required by the Department, any superior lien lender, or syndicator, if the
detail for such greater amount is reasonable and well documented. Reasonable operating reserves
in this chapter do not include capitalized asset management fees, guaranty reserves, or other
similar costs. In no instance will operating reserves exceed twelve (12) months of stabilized
operating expenses plus debt service (exclusive of transferred replacement reserves for USDA or
HUD financed rehabilitation transactions). Operating reserves are generally for the term of the
permanent loan. In no instance will operating reserves released within five (5) years be included
as a cost.

(d) Special Reserve Account. If the funding program requires or allows for the establishment and
maintenance of a Special Reserve Account for the purpose of assisting residents at the
Development with expenses associated with their tenancy, this will be established in accordance
with a written agreement with the Development Owner.

(A) The Special Reserve Account is funded annually through an agreed upon percentage of net
cash flow generated by the Development, excess development funds at completion as determined
by the Department, or as otherwise set forth in the written agreement. For the purpose of this
account, net cash flow is defined as funds available from operations after all expenses and debt
service required to be paid have been considered. This does not include a deduction for
depreciation and amortization expense, deferred developer fee payment, or other payments made
to related parties, except as allowed by the Department for property management. Proceeds from
any refinancing or other fund raising from the Development will be considered net cash flow for
purposes of funding the Special Reserve Account. The account will be structured to require
Department concurrence for withdrawals.

(B) All disbursements from the account must be approved by the Department.

(C) The Development Owner will be responsible for setting up a separate and distinct account
with a financial institution acceptable to the Department. A Special Reserve Account Agreement
will be drafted, at the Department’s discretion, and executed by the Department, Development
Owner and financial institution representative.
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(D) Use of the funds in the Special Reserve Account is determined by a plan that is preapproved
by the Department. The Owner must create, update and maintain a plan for the disbursement of
funds from the Special Reserve Account. The plan should be established at the time the account
is created and updated and submitted for approval by the Department as needed. The plan should
consider the needs of the tenants of the property and the existing and anticipated fund account
balances such that all of the fund uses provide benefit to tenants. Disbursements from the fund
will only be approved by the Department if they are in accordance with the current approved
plan.

(e) Other Reserve Accounts. Additional reserve accounts may be recognized by the Department
as necessary and required by the Department, superior lien lender or syndicator.

§10.405 Amendments and Extensions

(@ Amendments to Housing Tax Credit (HTC) Application or Award Prior to Land Use
Restriction Agreement (LURA) recording or amendments that do not result in a change to the
LURA. (82306.6712) Regardless of development stage, the Board shall reevaluate a
Development that undergoes a substantial change, as identified in paragraph (4) of this
subsection at any time after the initial Board approval of the Development. (§2306.6731(b)) The
Board may deny an amendment request and subsequently may revoke any Commitment or
Determination Notice issued for a Development and for Competitive HTC Applications, and
reallocates the credits to other Applicants on the waiting list.

(1) If a proposed modification would alter a Development approved for an allocation of Housing
Tax Credits by changing any item that received points, by significantly affecting the most recent
underwriting analysis, or by materially altering the Development as further described in this
subsection, the Department shall require the Applicant to file a formal, written request for an
amendment to the Application. Such request must include a detailed explanation of the
amendment request and other information as determined to be necessary by the Department, and
the applicable fee as identified in §10.901(13) of this chapter (relating to Fee Schedule) in order
to be received and processed by the Department.

(2) Department staff will evaluate the amendment request. The Executive Director may
administratively approve all non-material amendments, including those involving changes to the
Developer, Guarantor or Person used to meet the experience requirement in §10.204(6) of this
chapter (relating to Required Documentation for Application Submission). Amendments
considered material pursuant to paragraph (4) of this subsection must be approved by the Board.
Amendment requests which require Board approval must be received by the Department at least
forty-five (45) calendar days prior to the Board meeting in which the amendment is anticipated
to be considered. Before the fifteenth (15th) day preceding the date of Board action on the
amendment, notice of an amendment and the recommendation of the Executive Director and
Department staff regarding the amendment will be posted to the Department's website and the
Applicant will be notified of the posting. (§82306.6717(a)(4))

(3) Amendment requests may be denied if the Board determines that the modification proposed
in the amendment:

(A) would materially alter the Development in a negative manner; or

(B) would have adversely affected the selection of the Application in the Application Round.

(4) Material alteration of a Development includes, but is not limited to:

(A) a significant modification of the site plan;
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(B) a modification of the number of units or bedroom mix of units;

(C) a substantive modification of the scope of tenant services;

(D) a reduction of 3 percent or more in the square footage of the units or common areas;

(E) a significant modification of the architectural design of the Development;

(F) a modification of the residential density, other than changes under subparagraph (G) which
are the result of a change required by local government, of at least 5 percent;

(G) an increase or decrease in the site acreage, other than changes required by local government,
of greater than 10 percent from the original site under control and proposed in the Application;
(H) exclusion of any requirements as identified in Subchapter B of this chapter (relating to Site
and Development Requirements and Restrictions) and Subchapter C of this chapter (relating to
Application Submission Requirements, Ineligibility Criteria, Board Decisions and Waiver of
Rules or Pre-Clearance for Applications); or

(1) any other modification considered significant by the Board.

(5) In evaluating the amendment under this subsection, Department Staff shall consider whether
changes to the selection or threshold criteria would have resulted in an equivalent or higher score
and if the need for the proposed modification was reasonably foreseeable by the Applicant at the
time the Application was submitted or preventable by the Applicant. Amendment requests will
be denied if the score would have changed the allocation decision or if the circumstances were
reasonably foreseeable and preventable unless good cause is found for the approval of the
amendment.

(6) This section shall be administered in a manner that is consistent with 842 of the Code.

(7) In the event that an Applicant or Developer seeks to be released from the commitment to
serve the income level of tenants identified in the Credit Underwriting Analysis Report at the
time of award and as approved by the Board, the procedure described in subparagraphs (A) and
(B) of this paragraph will apply to the extent such request is not prohibited based on statutory
and/or regulatory provisions:

(A) for amendments that involve a reduction in the total number of Low-Income Units, or a
reduction in the number of Low-Income Units at any rent or income level, as approved by the
Board, evidence must be presented to the Department to support the amendment. In addition, the
lender and syndicator must submit written confirmation that the Development is infeasible
without the adjustment in Units. The Board may or may not approve the amendment request;
however, any affirmative recommendation to the Board is contingent upon concurrence from
Department staff that the Unit adjustment is necessary for the continued feasibility of the
Development; and

(B) if it is determined by the Department that the loss of low-income targeting points would have
resulted in the Application not receiving an award in the year of allocation , and the amendment
is approved by the Board, the approved amendment will carry a penalty that prohibits the
Applicant and all Persons or entities with any ownership interest in the Application (excluding
any tax credit purchaser/syndicator), from participation in the Housing Tax Credit Program (for
both the Competitive Housing Tax Credit Developments and Tax-Exempt Bond Developments)
for twenty-four (24) months from the time that the amendment is approved.

(b) Amendments to the LURA. Department staff will evaluate the amendment request and
provide the Development Owner an amended LURA for execution and recordation in the county
where the Development is located. LURASs will not be amended if the subject Development has
any uncorrected issues of noncompliance outside of the Corrective Action Period (other than the
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provision being amended) unless otherwise approved by the Executive Award Review and
Advisory Committee. LURAS will not be amended if the Development Owner owes fees to the
Department. The Executive Director or designee may administratively approve all non-material
LURA amendments. Board approval is required if a Development Owner requests a reduction in
the number of Low-Income Units, a change in the income or rent restrictions, a change in the
Target Population, a substantive modification in the scope of tenant services, or a delay in the
Right of First Refusal (ROFR) requirements. The Department will not approve changes that
would violate state or federal laws including the requirements of 842 of the Code, 24 CFR Part
92 (HOME Final Rule), Chapter 11 of this title (relating to Housing Tax Credit Program
Qualified Allocation Plan), Texas Government Code, Chapter 2306, the Fair Housing Act, and,
for Tax Exempt Bond Developments, compliance with their trust indenture and corresponding
bond issuance documents. An amendment to the LURA is not considered material if the change
is the result of a Department work out arrangement as recommended by the Department's Asset
Management Division. Prior to staff taking a recommendation to the Board for consideration, the
procedures described in paragraphs (1) - (5) of this subsection must be followed:

(1) the Development Owner must submit a written request accompanied by an amendment fee as
identified in 810.901 of this chapter, specifying the requested change, the reason the change is
necessary, the good cause for the change and if the necessity for the amendment was reasonably
foreseeable at the time of Application;

(2) the Development Owner must supply financial information for the Department to evaluate
the financial impact of the change;

(3) the Department may order a Market Study or appraisal to evaluate the request which shall be
at the expense of the Development Owner and the Development Owner will remit funds
necessary for such report prior to the Department commissioning such report;

(4) the Development Owner must hold a public hearing at least seven (7) business days prior to
the Board meeting where the Board will consider their request,. The notice of the hearing and
requested change must be provided to each tenant of the Development, the current lender and/or
investors, the State Senator and Representative for the district containing the Development, and
the chief elected official for the municipality, if located in a municipality, or the county
commissioners, if located outside of a municipality; and

(5) ten (10) business days before the public hearing, the Development Owner must submit a draft
notice of the hearing for approval by the Department. The Department will create and provide
upon request a sample notice and approve or amend the notice within three (3) business days of
receipt.

(c) Amendments to Direct Loan Terms. An Applicant may request a change to the terms of a
loan. Requests for changes to the loan post closing will be processed as a loan modification and
may require additional approval by the Department's Asset Management Division The Executive
Director or authorized designee may approve amendments to loan terms as described in
paragraphs (1) - (6) of this subsection prior to closing. Board approval is necessary for any other
changes prior to closing. A post closing loan modification that is the result of a Department work
out arrangement or other condition recommended by the Department's Asset Management
Division will not require additional Executive Director or Board approval except where the post
closing change could have been anticipated prior to closing as determined by staff:
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(1) extensions of up to twelve (12) months to the loan closing date specified in 810.403(a) of this
chapter (relating to Direct Loans). An Applicant must document good cause, which may include
constraints in arranging a multiple-source closing;

(2) changes to the loan maturity date to accommodate the requirements of other lenders or to
maintain parity of term;

(3) extensions of up to six (6) months for the construction completion or loan conversion date
based on documentation that the extension is necessary to complete construction and that there is
good cause for the extension. Such a request will generally not be approved prior to initial loan
closing;

(4) changes to the loan amortization or interest rate that cause the annual repayment amount to
decrease less than 20 percent or any changes to the amortization or interest rate that increases the
annual repayment amount;

(5) decreases in the Direct Loan amount, provided the decrease does not jeopardize the financial
viability of the Development. Increases will generally not be approved unless the Applicant
competes for the additional funding under an open NOFA; and

(6) changes to other loan terms or requirements as necessary to facilitate the loan closing without
exposing the Department to undue financial risk.

(d) HTC Extensions. Extensions must be requested if the original deadline associated with
carryover, the 10 Percent Test (including submission and expenditure deadlines), or cost
certification requirements will not be met. Extension requests submitted at least thirty (30)
calendar days in advance of the applicable deadline will not be required to submit an extension
fee as described in 810.901 of this chapter. Any extension request submitted fewer than thirty
(30) days in advance of the applicable deadline or after the applicable deadline will not be
processed unless accompanied by the applicable fee. Extension requests will be approved by the
Executive Director or Designee, unless, at staff's discretion it warrants Board approval due to
extenuating circumstances stated in the request. The extension request must specify a requested
extension date and the reason why such an extension is required. If the Development Owner is
requesting an extension to the Carryover submission or 10 percent Test deadline(s), a point
deduction evaluation will be completed in accordance with Texas Government Code,
82306.6710(b)(2), and 811.9(f) of this title (relating to Competitive HTC Selection Criteria).
Therefore, the Development Owner must clearly describe in their request for an extension how
the need for the extension was beyond the reasonable control of the Applicant/Development
Owner and could not have been reasonably anticipated. Carryover extension requests will not be
granted an extended deadline later than December 1st of the year the Commitment was issued.

810.406 Ownership Transfers (82306.6713)

(a) Ownership Transfer Notification. All multifamily Development Owners must provide written
notice to the Department at least thirty (30) calendar days prior to any sale, transfer, or exchange
of the Development or any portion of or Controlling interest in the Development. Transfers that
are the result of an involuntary removal of the general partner by the investment limited partner
must be reported to the Department, as soon as possible due to the sensitive timing and nature of
this decision. If the Department determines that the transfer, involuntary removal, or replacement
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was due to a default by the General Partner under the Limited Partnership Agreement, or other
detrimental action that put the Development at risk of failure, staff may make a recommendation
to the Board for the debarment of the entity and/or its Principals and Affiliates pursuant to the
Department’s debarment rule. . In addition, a record of transfer involving Principals in new
proposed awards will be reported and may be taken into consideration by the Executive Award
and Review Committee, in accordance with 81.5 of this title (relating to Previous Participation
Reviews), prior to recommending any new financing or allocation of credits.

(b) Requirement. Department approval must be requested for any new member to join in the
ownership of a Development. Exceptions include changes to the investment limited partner,
non-controlling limited partner, or other partners affiliated with the investment limited partner, or
changes resulting from foreclosure wherein the lender or financial institution involved in the
transaction is the resulting owner. Any subsequent transfer of the Development will be required
to adhere to the process in this section. Furthermore, a Development Owner may not transfer an
allocation of tax credits or ownership of a Development supported with an allocation of tax
credits to any Person or entity unless the Development Owner obtains the Executive Director's
prior, written approval of the transfer. The Executive Director may not unreasonably withhold
approval of the transfer requested in compliance with this section. Notwithstanding the
foregoing, a Development Owner shall be required to notify the Department but shall not be
required to obtain Executive Director approval when the transferee is an Affiliate of the
Development Owner with no new members or the transferee is a Related Party who does not
Control the Development and the transfer is being made for estate planning purposes.

(c) Transfers Prior to 8609 Issuance or Construction Completion. Transfers (other than those that
do not require Executive Director approval, as set forth in subsection (b) of this section) will not
be approved prior to the issuance of IRS Form(s) 8609 (for Housing Tax Credits) or the
completion of construction (for all Developments funded through other Department programs)
unless the Development Owner can provide evidence that the need for the transfer is due to a
hardship (ex. potential bankruptcy, removal by a partner, etc.). The Development Owner must
provide the Department with a written explanation describing the hardship and a copy of any
applicable agreement between the parties to the transfer, including any Third-Party agreement.

(d) Non-Profit Organizations. If the ownership transfer request is to replace a non-profit
organization within the Development ownership entity, the replacement non-profit entity must
adhere to the requirements in paragraph (1) or (2) of this subsection.

(1) If the LURA requires ownership or material participation in ownership by a Qualified Non-
Profit Organization, and the Development received Tax Credits pursuant to §42(h)(5) of the
Code, the transferee must be a Qualified Non-Profit Organization that meets the requirements of
842(h)(5) of the Code and Texas Government Code §2306.6706.

(2) If the LURA requires ownership or material participation in ownership by a qualified non-
profit organization, but the Development did not receive Tax Credits pursuant to 842(h)(5) of the
Code, the Development Owner must show that the transferee is a non-profit organization that
complies with the LURA.

(e) Historically Underutilized Business (“HUB”) Organizations. If the ownership transfer

request is to replace a HUB within the Development ownership entity, the replacement HUB
must meet the ownership requirements stated in the LURA, including material participation. A
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HUB cannot be replaced by a Non-Profit Organization unless the Board finds there is a good
cause and that doing so would further the purposes of Section 2306 more than not allowing such
replacement.

(f) Documentation Required. A Development Owner must submit documentation requested by
the Department to enable the Department to understand fully the facts and circumstances that
gave rise to the need for the transfer and the effects of approval or denial. Documentation
includes but is not limited to:

(1) a written explanation outlining the reason for the request;

(2) a list of the names of transferees and Related Parties;

(3) detailed information describing the experience and financial capacity of transferees and
related parties holding an ownership interest of 10 percent or greater in any Principal or
Controlling entity;

(4) evidence and certification that the tenants in the Development have been notified in writing
of the proposed transfer at least thirty (30) calendar days prior to the date the transfer is approved
by the Department. The ownership transfer approval letter will not be issued until this 30 day
period has expired.

(9) Within five (5) business days after the date the Department receives all necessary information
under this section, staff shall initiate a qualifications review of a transferee, in accordance with
81.5 of this title, to determine the transferee's past compliance with all aspects of the
Department's programs, LURAs and eligibility under this chapter.

(h) Credit Limitation. As it relates to the Housing Tax Credit amount further described in
811.4(a) of this title (relating to Tax Credit Request and Award Limits), the credit amount will
not be applied in circumstances described in paragraphs (1) and (2) of this subsection:

(1) in cases of transfers in which the syndicator, investor or limited partner is taking over
ownership of the Development and not merely replacing the general partner; or

(2) in cases where the general partner is being replaced if the award of credits was made at least
five (5) years prior to the transfer request date.

(i) Penalties. The Development Owner must comply with any additional documentation
requirements as stated in Subchapter F of this chapter (relating to Compliance Monitoring). The
Development Owner, as on record with the Department, will be liable for any penalties imposed
by the Department even if such penalty can be attributable to the new Development Owner
unless such ownership transfer is approved by the Department.

(j) Ownership Transfer Processing Fee. The ownership transfer request must be accompanied by
corresponding ownership transfer fee as outlined in 810.901 of this chapter (relating to Fee
Schedule).

810.407 Right of First Refusal

(a) General. This section applies to LURASs that provided an incentive for Development Owners
to offer a Right of First Refusal (ROFR) to a Qualified ROFR Organization which is defined as a
qualified nonprofit organization under 842(h)(5)(c)of the Code or tenant organizations. The
Development Owner may market the Property for sale and sell the Property to a Qualified ROFR
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Organization without going through the ROFR process outlined in this section. The purpose of
this section is to provide administrative procedures and guidance on the process and valuation of
properties under the LURA. All requests for ROFR submitted to the Department, regardless of
existing regulations, must adhere to this process. A ROFR request must be made in accordance
with the LURA for the Development. If there is a conflict between the Development's LURA
and this subchapter, requirements in the LURA supersede the subchapter. If a LURA includes
the ROFR provision, the Development Owner may not request a Preliminary Qualified Contract
until the requirements outlined in this section have been satisfied. The Department reviews and
approves all ownership transfers, including transfers to a nonprofit or tenant organization
through a ROFR. Properties subject to a LURA may not be transferred to an entity that is
considered an ineligible entity under the Department's most recent Qualified Allocation Plan. In
addition, ownership transfers to a Qualified ROFR Organization during the ROFR period are
subject to 81.5 of this title (relating to Previous Participation Reviews). A Qualified ROFR
Organization that wishes to pursue the acquisition of a Development through a ROFR but that is
not approved for transfer under the Previous Participation Review, pursuant to 81.5 of this title,
may appeal the denial to the Board. Satisfying the ROFR requirement does not terminate the
LURA or the ongoing application of the ROFR requirement to any subsequent Development
Owner.

(b) Right of First Refusal Offer Price. There are two general expectations of the ROFR offer or
sale price identified in the outstanding LURAS. The descriptions in paragraphs (1) and (2) of this
subsection do not alter the requirements or definitions included in the LURA but provide further
clarification as applicable:

(1) Fair Market Value is established using either a current appraisal (completed within three
months prior to the ROFR request and in accordance with §10.304 of this chapter (relating to
Appraisal Rules and Guidelines)) of the Property or an executed purchase offer that the
Development Owner would like to accept. The purchase offer must contain specific language
that the offer is conditioned upon satisfaction of the ROFR requirement. If a subsequent ROFR
request is made within six months of the previously approved ROFR posting, the lesser of the the
prior ROFR posted value or new appraisal/purchase contract amount must be used in
establishing Fair Market Value;

(2) Minimum Purchase Price, pursuant to §42(i)(7)(B) of the Code, is the sum of:

(A) the principal amount of outstanding indebtedness secured by the project (other than
indebtedness incurred within the five (5)-year period immediately preceding the date of said
notice); and

(B) all federal, state, and local taxes incurred or payable by the Development Owner as a
consequence of such sale. If the Property has a minimum Applicable Fraction of less than 1, the
offer must take this into account by multiplying the purchase price by the applicable fraction and
the fair market value of the non-Low-Income Units.

(c) Required Documentation. Upon establishing the value of the Property, the ROFR process is
the same for all types of LURAs. To proceed with the ROFR request, submit all documents listed
in paragraphs (1) - (12) of this subsection:

(1) upon the Development Owner's determination to sell the Development to an entity other than
a Qualified ROFR Organization, the Development Owner shall provide a notice of intent to the
Department and to such other parties as the Department may direct at that time. If the LURA
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identifies a Qualified ROFR Organization that has a limited priority in exercising a ROFR to
purchase the Development, the Development Owner must first offer the Property to this entity. If
the nonprofit entity does not purchase the Property, this denial of offer must be in writing and
submitted to the Department along with the notice of intent to sell the Property and the ROFR
Fee. The Department will determine from this documentation whether the ROFR requirement
has been met. In the event that the organization is not operating or in existence when the ROFR
is to be made, the ROFR must be provided to another Qualified ROFR Organization that is not
related to or affiliated with the current Development Owner. Upon review and approval of the
notice of intent and denial of offer letter, the Department will notify the Development Owner in
writing whether the ROFR requirement has been satisfied or not. Upon receipt of written notice,
the Development Owner may pursue the Qualified Contract process or proceed with the sale to
another buyer at or above the posted price;

(2) documentation verifying the ROFR offer price of the property;

(A) if the Development Owner receives an offer to purchase the Property from any buyer other
than a Qualified ROFR Organization that the Development Owner would like to accept, the
Development Owner may execute a sales contract, conditioned upon satisfaction of the ROFR
requirement, and submit the executed sales contract to establish fair market value; or (B) if the
Development Owner of the Property chooses to establish fair market value using an appraisal,
the Development Owner must submit an appraisal of the Property completed during the last three
(3) months prior to the date of submission of the ROFR request, establishing a value for the
Property in compliance with Subchapter D of this chapter (relating to Underwriting and Loan
Policy) in effect at the time of the request. The appraisal should take into account the existing
and continuing requirements to operate the Property under the LURA and any other restrictions
that may exist. Department staff will review all materials within thirty (30) calendar days of
receipt. If, after the review, the Department does not agree with the fair market value proposed in
the Development Owner's appraisal, the Department may order another appraisal at the
Development Owner's expense; or

(C) if the LURA requires valuation through the Minimum Purchase Price calculation, submit
documentation verifying the calculation of the Minimum Purchase Price as described in
subsection (b)(2) of this section regardless of any existing offer or appraised value;

(3) description of the Property, including all amenities and current zoning requirements;

(4) copies of all documents imposing income, rental and other restrictions (non-TDHCA), if any,
applicable to the operation of the Property;

(5) copy of the most current title report, commitment or policy in the Development Owner's
possession;

(6) the most recent Physical Needs Assessment, pursuant to Texas Government Code,
82306.186(e), conducted by a Third-Party and in the Development Owner's possession;

(7) copy of the monthly operating statements, including income statements and balance sheets
for the Property for the most recent twelve (12) consecutive months (financial statements should
identify amounts held in reserves);

(8) the three (3) most recent consecutive audited annual operating statements, if available;

(9) detailed set of photographs of the Property, including interior and exterior of representative
units and buildings, and the Property's grounds (including digital photographs that may be easily
displayed on the Department's website);

(10) current and complete rent roll for the entire Property;
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(11) if any portion of the land or improvements is leased for other than residential purposes,
copies of the commercial leases; and
(12) ROFR fee as identified in §10.901 of this chapter (relating to Fee Schedule).

(d) Process. Within thirty (30) calendar days of receipt of all required documentation, the
Department will review the submitted documents and notify the Development Owner of any
deficiencies. Once the deficiencies are resolved and the Development Owner and Department
come to an agreement on the ROFR offer price of the Property, the Department will list the
Property for sale on the Department's website and contact entities on the nonprofit buyer list
maintained by the Department to inform them of the availability of the Property at the agreed
upon ROFR offer price as determined under this section. The Department will notify the
Development Owner when the Property has been listed and of any inquiries or offers generated
by such listing. If the Department or Development Owner receives offers to purchase the
Property from more than one Qualified ROFR Organization, the Development Owner may
accept back up offers. To satisfy the ROFR requirement, the Development Owner may sell the
Property to the Qualified ROFR Organization selected by the Development Owner on such basis
as it shall determine appropriate and approved by the Department. The period of time required
for offering the property at the ROFR offer price is based upon the period identified in the
LURA and clarified in paragraphs (1) - (3) of this subsection:

(1) if the LURA requires a ninety (90) day ROFR posting period, within ninety (90) days from
the date listed on the website, the process as identified in subparagraphs (A) - (D) of this
paragraph shall be followed:

(A) if a bona fide offer from a qualified ROFR organization is received at or above the posted
ROFR offer price, and the Development Owner does not accept the offer, the ROFR requirement
will not be satisfied;

(B) if a bona fide offer from a qualified ROFR organization is received at or above the posted
ROFR offer price and the Development Owner accepts the offer, and the nonprofit fails to close
the purchase, if the failure is determined to not be the fault of the Development Owner, the
ROFR requirement will be deemed met so long as no other acceptable offers have been timely
received. If the proposed Development Owner is subsequently not approved by the Department
during the ownership transfer review due to to issues identified during the Previous Participation
Review process pursuant to §1.5 of this title, the ROFR requirement will be deemed met so long
as no other acceptable offers have been timely received;

(C) if an offer from a nonprofit is received at a price below the posted ROFR offer price, the
Development Owner is not required to accept the offer, and the ROFR requirement will be
deemed met if no other offers at or above the price are received during the ninety (90) day
period;

(D) if no bona fide offers are received during the ninety (90) day period, the Department will
notify the Development Owner in writing that the ROFR requirement has been met. Upon receipt
of written notice, the Development Owner may pursue the Qualified Contract process or proceed
with the sale to a for-profit buyer at or above the posted price;

(2) if the LURA requires a two year ROFR posting period, and the Development Owner intends
to sell the Property upon expiration of the Compliance Period, the notice of intent described in
this section may be submitted within two (2) years before the expiration of the Compliance
Period, as required by Texas Government Code, 82306.6726. If the Development Owner
determines that it will sell the Development at some point later than the end of the Compliance
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Period, the notice of intent shall be given within two (2) years before the date upon which the
Development Owner intends to sell the Development in order for the two year ROFR posting
period to be completed prior to intended sale. The two (2) year period referenced in this
paragraph begins when the Department has received and approved all documentation required
under subsection (c)(1) - (12) of this section. During the two (2) years following the notice of
intent and in order to satisfy the ROFR requirement of the LURA, the Development Owner may
enter into an agreement to sell the Development only with the parties listed, and in order of
priority:

(A) during the first six (6) month period after notice of intent, only with a Qualified Nonprofit
Organization that is also a Community Housing Development Organization, as defined in the
HOME Final Rule and is approved by the Department;

(B) during the second six (6) month period after notice of intent, only with a Qualified Nonprofit
Organization or a tenant organization;

(C) during the second year after notice of intent, only with the Department or with a Qualified
Nonprofit Organization approved by the Department or a tenant organization approved by the
Department; and

(D) if, during the two (2) year period, the Development Owner shall receive an offer to purchase
the Development at or above the Minimum Purchase Price from one of the organizations
designated in subparagraphs (A) - (C) of this paragraph (within the period(s) appropriate to such
organization), the Development Owner may sell the Development to such organization. If,
during such period, the Development Owner shall receive more than one offer to purchase the
Development at or above the Minimum Purchase Price from one or more of the organizations
designated in subparagraphs (A) - (C) of this paragraph (within the period(s) appropriate to such
organizations), the Development Owner may sell the Development at or above the Minimum
Purchase Price to the organization selected by the Development Owner on such basis as it shall
determine appropriate and approved by the Department;

(E) upon expiration of the two (2) year period, if no Minimum Purchase Price offers were

received from a Qualified ROFR Organization or by the Department, the Department will notify
the Development Owner in writing that the ROFR requirement has been met. Upon receipt of
written notice, the Development Owner may pursue the Qualified Contract process or proceed
with the sale to a for-profit buyer at or above the minimum purchase price.;

(3)If the LURA does not specify a required ROFR posting timeframe, or, in the sole
determination of the Department, is unclear on the required ROFR posting timeframe, and the
required ROFR value is determined by the Minimum Purchase Price method, the Development
Owner must adhere to the timeframe described in Texas Government Code, §2306.6726.

(e) Closing the Transaction. The Department shall have the right to enforce the Development
Owner's obligation to sell the Development as herein contemplated by obtaining a power-of-
attorney from the Development Owner to execute such a sale or by obtaining an order for
specific performance of such obligation or by such other means or remedy as shall be, in the
Department's discretion, appropriate.

(1) Prior to closing a sale of the Property, the Development Owner must obtain Department
approval of the transfer through the ownership transfer process in accordance with 810.406 of
this chapter (relating to Ownership Transfers (82306.6713)). The request should include, among
other required transfer documents outlined in the Post Carryover Activities Manual, the final
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settlement statement and final sales contract with all amendments. If there is no material change
in the sales price or terms and conditions of the sale, as approved at the conclusion of the ROFR
process, and there are no issues identified during the Ownership Transfer review process, the
Department will notify the Development Owner in writing that the transfer is approved.

(2) If the closing price is less than the amount identified in the sales contract or appraisal that
was submitted in accordance with subsection (¢)(2)(A) - (C) of this section or the terms and
conditions of the sale change materially, in the Department's sole determination, the
Development Owner must go through the ROFR process again.

(3) Following notice that the ROFR requirement has been met, if the Development Owner fails
to proceed with a request for a Qualified Contract or sell the Property to a for-profit entity within
twenty-four (24) months of the Department's written approval, the Development Owner must
again offer the Property to nonprofits in accordance with the applicable section prior to any
transfer. If the Department determines that the ROFR requirement has not been met during the
ROFR posting period, the Owner may not re-post under this provision at a ROFR price that is
higher than the originally posted ROFR price until twenty-four (24) months has expired from the
Department's written denial. The Development Owner may market the Property for sale and sell
the Property to a Qualified ROFR Organization during this twenty-four month period.

(f) Appeals. A Development Owner may appeal a staff decision in accordance with 810.902 of
this chapter (relating to the Appeals Process (82306.0321; §2306.6715)). The appeal may
include:

(1) the best interests of the residents of the Development;

(2) the impact the decision would have on other Developments in the Department's portfolio;

(3) the source of the data used as the basis for the Development Owner's appeal;

(4) the rights of nonprofits under the ROFR;

(5) any offers from an eligible nonprofit to purchase the Development; and

(6) other factors as deemed relevant by the Executive Director.

810.408 Qualified Contract Requirements

(a) General. Pursuant to 842(h)(6) of the Code, after the end of the 14th year of the Compliance
Period, the Development Owner of a Development utilizing Housing Tax Credits can request
that the allocating agency find a buyer at the Qualified Contract Price. If a buyer cannot be
located within one (1) year, the Extended Use Period will expire. This section provides the
procedures for the submittal and review of Qualified Contract Request.

(b) Eligibility. Development Owners who received an award of credits on or after January 1,
2002 are not eligible to request a Qualified Contract prior to the thirty (30) year anniversary of
the date the property was placed in service. (82306.185) Unless otherwise stated in the LURA,
Development Owners awarded credits prior to 2002 may submit a Qualified Contract Request at
any time after the end of the year proceeding the last year of the Initial Affordability Period,
following the Department's determination that the Development Owner is eligible. The Initial
Affordability Period starts concurrently with the credit period, which begins at placement-in-
service or is deferred until the beginning of the next tax year, if there is an election. Unless the
Development Owner has elected an Initial Affordability Period longer than the Compliance
Period, as described in the LURA, this can commence at any time after the end of the 14th year
of the Compliance Period. References in this section to actions which can occur after the 14th
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year of the Compliance Period shall refer, as applicable, to the year preceding the last year of the
Initial Affordability Period, if the Development Owner elected an Initial Affordability Period
longer than the Compliance Period.

(1) If there are multiple buildings placed in service in different years, the end of the Initial
Affordability Period will be based upon the date the last building placed in service. For example,
if five buildings in the Development began their credit periods in 1990 and one began in 1991,
the 15th year would be 2005.

(2) If a Development received an allocation in multiple years, the end of the Initial Affordability
Period will be based upon the last year of a multiple allocation. For example, if a Development
received its first allocation in 1990 and a subsequent allocation and began the credit period in
1992, the 15th year would be 2006.

(c) Preliminary Qualified Contract Request. All eligible Development Owners must file a
Preliminary Qualified Contract Request.

(1) In addition to determining the basic eligibility described in subsection (b) of this section, the
pre-request will be used to determine that:

(A) the Property does not have any uncorrected issues of noncompliance outside the Corrective
Action Period,;

(B) there is a Right of First Refusal (ROFR) connected to the Property that has been satisfied,
(C) the Compliance Period has not been extended in the LURA and, if it has, the Development
Owner is eligible to file a pre-request as described in paragraph (2) of this subsection; and

(2) In order to assess the validity of the pre-request, the Development Owner must submit:

(A) Preliminary Request Form;

(B) Qualified Contract Pre-Request fee as outlined in 810.901 of this chapter (relating to Fee
Schedule);

(C) copy of all regulatory agreements or LURASs associated with the property (non-TDHCA);
and

(D) local code compliance report, TDHCA UPCS Inspection Report, or HUD-certified REAC or
UPCS inspection within the last twelve (12) months; and

(E) a copy of the most recent property condition assessment of the property consistent with
Subchapter D of this chapter and in accordance with the requirement described in Texas
Government Code, §2306.186(¢).

(3) The pre-request will not bind the Development Owner to submit a Request and does not start
the One (1) Year Period (1YP). A review of the pre-request will be conducted by the Department
within ninety (90) days of receipt of all documents and fees described in paragraph (2) of this
subsection. If the Department determines that this stage is satisfied, a letter will be sent to the
Development Owner stating that they are eligible to submit a Qualified Contract (QC) Request.

(d) Qualified Contract Request. A Development Owner may file a QC Request anytime after
written approval is received from the Department verifying that the Development Owner is
eligible to submit the Request.

(1) Documentation that must be submitted with a Request is outlined in subparagraphs (A) - (P)
of this paragraph:

(A) a completed application and certification;

(B) the Qualified Contract price calculation worksheets completed by a Third-Party certified
public accountant (CPA). The CPA shall certify that they have reviewed annual partnership tax
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returns for all years of operation, loan documents for all secured debt, and partnership
agreements. They shall also certify that they are not being compensated for the assignment based
upon a predetermined outcome;

(C) a thorough description of the Development, including all amenities;

(D) a description of all income, rental and other restrictions (non-TDHCA), if any, applicable to
the operation of the Development;

(E) a current title report;

(F) a current appraisal with the effective date within three months prior to the date of the QC
Request and consistent with Subchapter D of this chapter (relating to Underwriting and Loan
Policy);

(G) a current Phase I Environmental Site Assessment (Phase Il if necessary) with the effective
date within six months of the date of the QC Request and consistent with Subchapter D of this
chapter;

(H) a copy of the most recent property condition assessment of the property, if different from the
assessment submitted during the preliminary qualified contract request, consistent with
Subchapter D of this chapter and in accordance with the requirement described in Texas
Government Code, §2306.186(e);

() a copy of the monthly operating statements for the Development for the most recent twelve
(12) consecutive months;

(J) the three most recent consecutive annual operating statements;

(K) a detailed set of photographs of the development, including interior and exterior of
representative units and buildings, and the property's grounds (including digital photographs that
may be easily displayed on the Department's website);

(L) a current and complete rent roll for the entire Development;

(M) a certification that all tenants in the Development have been notified in writing of the
request for a Qualified Contract. A copy of the letter used for the notification must also be
included,;

(N) if any portion of the land or improvements is leased, copies of the leases;

(O) the Qualified Contract Fee as identified in 810.901 of this chapter; and

(P) additional information deemed necessary by the Department.

(2) Unless otherwise directed by the Department pursuant to subsection (g) of this section, the
Development Owner shall contract with a broker to market and sell the Property. The
Department may, at its sole discretion, notify the Owner that the selected Broker is not approved
by the Department. The fee for this service will be paid by the seller, not to exceed 6 percent of
the QC Price.

(3) Within ninety (90) days of the submission of a complete Request, the Department will notify
the Development Owner in writing of the acceptance or rejection of the Development Owner's
QC Price calculation. The Department will have one (1) year from the date of the acceptance
letter to find a Qualified Purchaser and present a QC. The Department's rejection of the
Development Owner's QC Price calculation will be processed in accordance with subsection (e)
of this section and the 1YP will commence as provided therein.

(e) Determination of Qualified Contract Price. The QC Price calculation is not the same as the
Minimum Purchase Price calculation for the ROFR. The CPA contracted by the Development
Owner will determine the QC Price in accordance with 842(h)(6)(F) of the Code taking the
following into account:
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(1) distributions to the Development Owner of any and all cash flow, including incentive
management fees and reserve balance distributions or future anticipated distributions, but
excluding payments of any eligible deferred developer fee. These distributions can only be
confirmed by a review of all prior year tax returns for the Development;

(2) all equity contributions will be adjusted based upon the lesser of the consumer price index or
5 percent for each year, from the end of the year of the contribution to the end of year fourteen or
the end of the year of the request for a QC Price if requested at the end of the year or the year
prior if the request is made earlier than the last year of the month; and

(3) these guidelines are subject to change based upon future IRS Rulings and/or guidance on the
determination of Development Owner distributions, equity contributions and/or any other
element of the QC Price.

(F) Appeal of Qualified Contract Price. The Department reserves the right, at any time, to request
additional information to document the QC Price calculation or other information submitted. If
the documentation does not support the price indicated by the CPA hired by the Development
Owner, the Department may engage its own CPA to perform a QC Price calculation and the cost
of such service will be paid for by the Development Owner. If a Development Owner disagrees
with the QC Price calculated by the Department, a Development Owner may appeal in writing. A
meeting will be arranged with representatives of the Development Owner, the Department and
the CPA contracted by the Department to attempt to resolve the discrepancy. The 1YP will not
begin until the Department and Development Owner have agreed to the QC Price in writing.
Further appeals can be submitted in accordance with 810.902 of this title (relating to Appeals
Process (82306.0321; §2306.6715)).

() Marketing of Property. By submitting a Request, the Development Owner grants the
Department the authority to market the Development and provide Development information to
interested parties. Development information will consist of pictures of the Development,
location, amenities, number of Units, age of building, etc. Development Owner contact
information will also be provided to interested parties. The Development Owner is responsible
for providing staff to assist with site visits and inspections. Marketing of the Development will
continue until such time that a Qualified Contract is presented or the 1YP has expired.
Notwithstanding subsection (d)(2) of this section, the Department reserves the right to contract
directly with a Third Party in marketing the Development. Cost of such service, including a
broker's fee not to exceed 6 percent, will be paid for by the existing Development Owner. The
Department must have continuous cooperation from the Development Owner. Lack of
cooperation will cause the process to cease and the Development Owner will be required to
comply with requirements of the LURA for the remainder of the Extended Use Period. A
prospective purchaser must complete all requirements of an ownership transfer request and be
approved by the Department prior to closing on the purchase. The Department will assess if the
prospective purchaser is a Qualified Purchaser during the Ownership Transfer review process.
Responsibilities of the Development Owner include but are not limited to the items described in
paragraphs (1) - (3) of this subsection. The Development Owner must:

(1) allow access to the Property and tenant files;

(2) keep the Department informed of potential purchasers; and

(3) notify the Department of any offers to purchase.
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(h) Presentation of a Qualified Contract. If the Department finds a Qualified Purchaser willing to
present an offer to purchase the property for an amount at or above the QC Price, the
Development Owner may accept the offer and enter into a commercially reasonable form of
earnest money agreement or other contract of sale for the property and provide a reasonable time
for necessary due diligence and closing of the purchase. If the Development Owner chooses not
to accept the QC offer that the Department presents, the QC request will be closed and the
possibility of terminating the Extended Use Period through the Qualified Contract process is
eliminated; the Property remains bound by the provisions of the LURA. If the Development
Owner decides to sell the development for the QC Price pursuant to a QC, the consummation of
such a sale is not required for the LURA to continue to bind the Development for the remainder
of the Extended Use Period.

(1) The Department will attempt to procure a QC only once during the Extended Use Period. If
the transaction closes under the contract, the new Development Owner will be required to fulfill
the requirements of the LURA for the remainder of the Extended Use Period.

(2) If the Department fails to present a QC before the end of the 1YP, the Department will file a
release of the LURA and the Development will no longer be restricted to low-income
requirements and compliance. However, in accordance with 842(h)(6)(E)(ii) of the Code, for a
three (3) year period commencing on the termination of the Extended Use Period, the
Development Owner may not evict or displace tenants of Low-Income Units for reasons other
than good cause and will not be permitted to increase rents beyond the maximum tax credit rents.
Additionally, the Development Owner should submit to the Department a request to terminate
the LURA and evidence, in the form of a signed certification and a copy of the letter, to be
approved by the Department, that the tenants in the Development have been notified in writing
that the LURA will be terminated and have been informed of their protections during the three
(3) year time frame.

(3) Prior to the Department filing a release of the LURA, the Development Owner must correct
all instances of noncompliance at the Property.

(i) Compliance Monitoring during Extended Use Period. For Developments that continue to be
bound by the LURA and remain affordable after the end of the Compliance Period, the
Department will monitor in accordance with the Extended Use Period Compliance Policy in
Subchapter F of this chapter (relating to Compliance Monitoring).
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§10.400 Purpose

The purpose of this subchapter is to establish the requirements governing the post award and
asset management activities associated with awards of multifamily development assistance
pursuant to Texas Government Code, Chapter 2306 and its regulation of multifamily funding
provided through the Texas Department of Housing and Community Affairs (the "Department")
as authorized by the legislature. This subchapter is designed to ensure that Developers and
Development Owners of low-income Developments that are financed or otherwise funded
through the Department maintain safe, decent and affordable housing for the term of the
affordability period. Therefore, unless otherwise indicated in the specific section of this
subchapter, any uncorrected issues of noncompliance outside of the Corrective Action Period or
outstanding fees (related to the Development subject to the request) owed to the Department,
must be resolved, as detailed in each subsection, before a request for any post award activity
described in this subchapter will be completed.

810.401 General Commitment or Determination Notice Requirements and Documentation

(@) A Commitment or Determination Notice shall not be issued with respect to any Development
for an unnecessary amount or where the cost for the total development, acquisition, construction
or rehabilitation exceeds the limitations establlshed from time to time by the Department and the

(b) All Commitments or Determination Notices, whether reflected in the Commitment or
Determination Notice or not, are made subject to full compliance with all provision of law and
rule, including compliance with the Qualified Allocation Plan, the Uniform Multifamily Rules,
the Multifamily Housing Revenue Bond Rules, completion of underwriting and satisfactory
compliance with the results thereof, full and satisfactory addressing of any Administrative
Deficiencies and conditions of award, Commitment, Contract or any other matters.

(c) The Department shall notify, in writing, the mayor, chief county judge, or other appropriate
official of the municipality or county, as applicable, in which the Development is located
informing him/her of the Board's issuance of a Commitment or Determination Notice, as
applicable.

(d) The Department may cancel a Commitment, Determination Notice or Carryover Allocation
prior to the issuance of IRS Form(s) 8609 (for Housing Tax Credits) or completion of
construction with respect to a Development and/or apply administrative penalties if:

(1) the Applicant or the Development Owner, or the Development, as applicable, fails after
written notice and a reasonable opportunity to cure to meet any of the conditions of such
Commitment, Determination Notice or Carryover Allocation or any of the undertakings and
commitments made by the Development Owner in the Application process for the Development;
(2) any material statement or representation made by the Development Owner or made with
respect to the Development Owner or the Development is untrue or misleading;

(3) an event occurs with respect to the Applicant or the Development Owner which would have
made the Application ineligible for funding pursuant to Subchapter C of this chapter (relating to
Application Submission Requirements, Ineligibility Criteria, Board Decisions and Waiver of
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Rules or Pre-Clearance for Applications) if such event had occurred prior to issuance of the
Commitment, Determination Notice or Carryover Allocation; or

(4) the Applicant or the Development Owner or the Development, as applicable, fails after
written notice and a reasonable opportunity to cure to comply with this chapter or other
applicable Department rules or the procedures or requirements of the Department.

(e) Direct Loan Commitment/Contract. The Department shall execute, with the Development
Owner, a Commitment which shall confirm that the Board has approved the loan and provide the
loan terms. The Commitment may be abbreviated and will generally not express all terms and
conditions that will be included in the loan documents. Department staff may choose to issue an
“Award Letter® n—Heu—ofprior to a Direct Loan Commitment_—in instances in which a
commitment to a specific local project as defined in 24 CFR 92Federal-Commitment-cannot be
made until loan closing or until all financing is secured. An Award Letter is subject to all of the
same terms and conditions as a Direct Loan Commitment except that it may not constitute a
commitment to a specific local projectFederal-Commitment. For HOME Direct Loans, an-actual
Federal-Commitmenta commitment to a specific local project may not occur in the HUD IDIS
system until all financing is secured or loan closing, whichever comes first, at which time all
terms and conditions will be included in the loan documents. The Award Letter shall list an
expiration date no earlier than thirty (30) days from the date issued by the Department unless
signed and returned. To the extent the terms reflected in an Award Letter are amended by the
Department, a new Award Letter would be issued by the Department_to govern the award.

810.402 Housing Tax Credit and Tax Exempt Bond Developments

(@ Commitment. For Competitive HTC Developments the Department shall issue a
Commitment to the Development Owner which shall confirm that the Board has approved the
Application and state the Department's commitment to make a Housing Credit Allocation to the
Development Owner in a specified amount, subject to the feasibility determination described in
Subchapter D of this chapter (relating to Underwriting and Loan Policy) and that the
Development satisfies the requirements of this chapter and other applicable Department rules.
The Commitment shall expire on the date specified therein, which shall be thirty (30) calendar
days from the effective date, unless the Development Owner indicates acceptance by executing
the Commitment, pays the required fee specified in §10.901 of this chapter (relating to Fee
Schedule), and satisfies any conditions set forth therein by the Department. The Commitment
expiration date may not be extended.

(b) Determination Notices. For Tax Exempt Bond Developments the Department shall issue a
Determination Notice which shall confirm the Board's determination that the Development
satisfies the requirements of this chapter as applicable and other applicable Department rules in
accordance with the 842(m)(1)(D) of the Internal Revenue Code (the "Code™). The
Determination Notice shall also state the Department's commitment to issue IRS Form(s) 8609 to
the Development Owner in a specified amount, subject to the requirements set forth in the
Department's rules, as applicable. The Determination Notice shall expire on the date specified
therein, which shall be thirty (30) calendar days from the effective date, unless the Development
Owner indicates acceptance by executing the Determination Notice, pays the required fee
specified in 810.901 of this chapter and satisfies any conditions set forth therein by the
Department. The Determination Notice expiration date may not be extended without prior Board
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approval for good cause. The Determination Notice will terminate if the Tax Exempt Bonds are
not closed within the timeframe provided for undertheCertificate-of Reservation-by-which-the
Apphication-was-approved-by the Board on its approval of the Determination Notice or if the
financing or Development changes significantly as determined by the Department_pursuant to its
rules and any conditions of approval included in the Board approval or underwriting report.-

(c) The amount of tax credits reflected in the IRS Form(s) 8609 may be greater or less than the
amount set forth in the Determination Notice based upon the Department's and the bond issuer's
determination as of each building's placement in service. Any increase of tax credits, from the
amount specified in the Determination Notice, at the time of each building's placement in service
will only be permitted if it is determined necessary by the Department, as required by
842(m)(2)(D) of the Code_through the submission of the Cost Certification package. Increases to
the amount of tax credits that exceed 110 percent of the amount of credits reflected in the
Determination Notice are contingent upon approval by the Board. Increases to the amount of tax
credits that do not exceed 110 percent of the amount of credits reflected in the Determination
Notice may be approved administratively by the Executive Director. Increases to the tax credit
amount are subject to the Credit Increase Fee as described in §10.901 of this chapter.

(d) Documentation Submission Requirements at Commitment of Funds. No later than the
expiration date of the Commitment (or no later than December 31 for Competitive HTC
Applications, whichever is earlier) or Determination Notice, the documentation described in
paragraphs (1) - (6) of this subsection must be provided. Failure to provide these documents may
cause the Commitment or Determination Notice to be rescinded:

(1) for entities formed outside the state of Texas, evidence that the entity filed a Certificate of
Application for foreign qualification in Texas, a Franchise Tax Account Status from the Texas
Comptroller of Public Accounts and a Certificate of Fact from the Office of the Secretary of
State. If the entity is newly registered in Texas and the Franchise Tax Account Status or
Certificate of Fact are not available, a statement can be provided to that effect;

(2) for Texas entities, a copy of the Certificate of Filing for the Certificate of Formation from the
Office of the Secretary of State; a Certificate of Fact from the Secretary of State and a Franchise
Tax Account Status from the Texas Comptroller of Public Accounts. If the entity is newly
registered and the Certificate of Fact and the Franchise Tax Account Status are not available, a
statement can be provided to that effect;

(3) evidence that the signer(s) of the Commitment or Determination Notice have the authority to
sign on behalf of the Applicant in the form of a corporate resolution which indicates the sub-
entity in Control and that the Person(s) signing the Application constitute all Persons required to
sign or submit such documents;

(4) evidence of final zoning that was proposed or needed to be changed pursuant to the
Development plan;

(5) evidence of satisfaction of any conditions identified in the Real Estate Analysis report or any
other conditions of the award required to be met at Commitment or Determination Notice; and
(6) documentation of any changes to representations made in the Application subject to §10.405
of this chapter (relating to Amendments and Extensions).

(e) Post Bond Closing Documentation Requirements.
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(1) Regardless of the issuer of the bonds, no later than sixty (60) calendar days following closing
on the bonds, the Development Owner must submit:

(A) a Management Plan and an Affirmative Marketing Plan_-created in compliance with the
Department’s Affirmative Marketing Rule in Section 10.617 of Subchapter F {as—further
(B) A training certificate from a Department approved “Oproperty owner and manager Fair
Housing tratrertrainering” showing that the Development Owner and {ead-develepmenton-site or
regional property manager managementagentions that-the-Development-Owner-or-management
company-has attended Department-approvedat least five (5) hours of Fair Housing training
within the last year;—relating-to-leasing-and-managementissues, for-at-least-five-(5)-hours;

(C) A training certificate from a Department approved ““architect and engineer Fair Housing
trainer” showing that the lead architect or engineer responsible for certifying compliance with
the Department’s accessibility and construction standards has attended at least five (5) hours of

Falr Housmq trammq Wlthln the last vear eemﬁeaﬁens—that—the—Develepment—arehlteet—er

(D) evidence that the financing has closed, such as an executed settlement statement; and

(E) if the Development has an existing LURA with the Department, a fully executed and
recorded Agreement of Assignment and Assumption of LURA (aka "Agreement to Comply").
(2) Certifications required under paragraph (1)(B) and (C) of this subsection must not be older
than two (2) years from the date of the submission deadline.

(f) Carryover (Competitive HTC Only). All Developments which received a Commitment, and
will not be placed in service and receive IRS Form(s) 8609 in the year the Commitment was
issued, must submit the Carryover documentation, in the form prescribed by the Department in
the Carryover Manual, no later than the Carryover Documentation Delivery Date as identified in
811.2 of this title (relating to Program Calendar for Competitive Housing Tax Credits) of the
year in which the Commitment is issued pursuant to §42(h)(1)(C) of the Code.

(1) Commitments for credits will be terminated if the Carryover documentation has not been
received by this deadline, unless an extension has been approved. This termination is final and
not appealable, and immediately upon issuance of notice of termination staff is directed to award
the credits to other qualified Applicants based on the approved waiting list.

(2) If the interim or permanent financing structure, syndication rate, amount of debt or
syndication proceeds are finalized but different at the time of Carryover from what was proposed
in the original Application, applicable documentation of such changes must be provided and the
Development may be reevaluated by the Department_and a reduction of credit or change in
conditions may result.

(3) All Carryover Allocations will be contingent upon the Development Owner providing
evidence that they have and will maintain Site Control through the 10 Percent Test or through the
anticipated closing date, whichever is earlier. For purposes of this paragraph, Site Control must
be identical to the Development Site that was submitted at the time of Application submission as
determined by the Department.

(4) Confirmation of the right to transact business in Texas, as evidenced by the Franchise Tax
Account Status (the equivalent of the prior Certificate of Account Status) from the Texas

Page 37 of 64



Comptroller of Public Accounts and a Certificate of Fact from the Office of the Secretary of
State must be submitted with the Carryover Allocation.

(9) 10 Percent Test (Competitive HTC Only). No later than July 1 of the year following the
submission of the Carryover Allocation Agreement, the-Development-Owner-mustdocumentation
must be submitted-to the Department verifying that the Development Owner has expendedineur
more than 10 percent of the Development Owner's reasonably expected basis, pursuant to
842(h)(1)(E)(i) and (ii) of the Code (as amended by The Housing and Economic Recovery Act of

2008) and Treasury Regulatlons §1 42-6. Ihe—ewdenee—te—seepert—the—s&trs#aetlen—et—tms

Deewnentaﬂen—Delwery—Dateae—rdenﬂ#ed—uﬁi—l—Z—eﬁhts—nﬂe—The Development Owner must

submit, in the form prescribed by the Department, documentation evidencing paragraphs (1) -
(54) of this subsection, along with all information outlined in the Post Carryover Activities
Manual. Satisfaction of the 10 Percent Test will be contingent upon the submission of the items
described in paragraphs (1) - (54) of this subsection as well as all other conditions placed upon
the Application in the Commitment. Documentation to be submitted includes:

(1) an—independentacecount’srepertand-an Independent Accountant’s Report and Taxpayer’s

Basis Schedule form. The report must be prepared on the accounting firm’s letterhead and
addressed to the Development Owner or an Affiliate of the Development Owner. The
Independent Accountant’s Report and Taxpayers Basis Schedule form must be signed by the
Development Owner.

(2) evidence that the Development Owner has purchased, transferred, leased, or otherwise has
ownership of the Development Site;

(32) for New Construction, Reconstruction, and Adaptive Reuse Developments, a certification
from a Third Party civil engineer or architect stating that all necessary utilities will be available
at the Development Site and that there are no easements, licenses, royalties, or other conditions
on or affecting the Development that would materially and adversely impact the ability to
acquire, develop, and operate as set forth in the Application. Copies of such supporting
documents will be provided upon request;

(43)-For the Development Owner and on-site or regional property manager, a training certificate
from a Department approved “property owner and manager Fair Housing trainer” showing that
the Development Owner and on-site or regional property manager attended at least five (5) hours
of Fair Housing training. For architects and engineers, a training certificate from a Department
approved “architect and engineer Fair Housing trainer” showing that the lead architect or
engineers responsible for certifying compliance with the Department’s accessibility and
construction standards has attended at least five (5) hours of Fair Housing training within the last

yvear. Training certificates must demonstrate tralnlnq on or before the date the 10 Percent Test
Documentation is submitted. :
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| (54) a Certification from the lender and syndicator identifying all Guarantors known at that time.

(h) Construction Status Report. Within three (3) months of the close of the construction loan or
partnership agreement, whichever comes first, and every quarter thereafter all multifamily
developments must submit a construction status report. The initial report shall consist of the
items identified in paragraphs (1) - (4) of this subsection. All subsequent reports shall contain
|tems |dent|f|ed in paragraphs (3) and (4) of thrs subsectron unless—ehanges—te—the—errgmal
h and
must mclude any chanqes or amendments to |tems in paraqraphs (1) (2) if applrcable shaH-also

._ Construction status reports shall be due by the tenth
day of the month following each quarter end (January, April, July, and October) and continue on
a quarterly basis until the entire development is complete_as evidenced by the final Application
and Certificate for Payment (AIA Document G702 and G703) or or equivalent form approved for

submlssmn by the constructlon Iender and/or mvestor and—au—un%—are—plaeed—m—serwee,

eﬁh&eespeemﬁeaneprpaekage—The constructlon status report submlssmn con5|sts of

(1) the executed partnership agreement with the investor (identifying all Guarantors) or other
documents setting forth the legal structure and ownership;
(2) the executed construction contract and construction loan agreement. If the loan has not
closed, the anticipated closing date must be provided and, upon closing, the agreement must be
provided to the Department;

| (3) the most recent Application and Certificate for Payment (AIA_Document G702 and G703)
certified by the Architect of Record (or equivalent form approved for submission by the
construction lender and/or investor); and

| (4) all Third Party construction inspection reports not previously submitted.

| (i) LURA Origination (Competitive HTC Only). The Department will generate-draft a LURA for
the Development Owner that will impose the income and rent restrictions identified in the
Development's final underwriting report and other representations made in the Application,
including but not limited to; specific commitments to provide tenant services, to lease to Persons
with Disabilities and/or to provide specific amenities. The executed LURA and all exhibits and
addendums will be sent to the Development Owner whereupon the Development Owner will
then execute the LURA and have the fully-executed document and-al-exhibitsand-attachments
recorded in the real property records for the county in which the Development is located. The
original recorded LURA must be returned to the Department no later than the end of the first
year of the Credit Period. In general, no Housing Tax Credits are allowed to be issued for a
building unless there is a properly executed and recorded LURA in effect at the end of the first
year of the Credit Period. Nothing in this section negates a Development Owner's responsibility
for full compliance with 8§42(h)(6) of the Code. The Department will not issue IRS Form(s) 8609
until it receives the original, properly-recorded LURA;—n—writing, or has alternative
arrangements which are acceptable to the Department and approved by the Executive Director.
In instances where the document is electronically recorded and the electronic recorded file is
provided to the Department, the Development Owner is-stiHwill not be responsible for returning
the original and executed LURA in addition to the electronic version.
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(J) Cost Certification. The Department conducts a feasibility analysis in accordance with
842(m)(2)(C)(i)(I11) of the Code and Subchapter D of this chapter (relating to Underwriting and
Loan Policy) to make a final determination on the allocation of Housing Tax Credits. The
requirements for cost certification include those identified in paragraphs (1) - (3) of this
subsection.

(1) Development Owners must file cost certification documentation no later than January 15
following the first year of the Credit Period, as defined in §42(f)(1) of the Code.

(2) The Department will evaluate the cost certification documentation and notify the
Development Owner of any additional required documentation. The Department reserves the
right to request additional documents or certifications as it deems necessary or useful in the
determination of the Development's eligibility for a final Housing Tax Credit allocation amount.
Any communication issued to the Development Owner pertaining to the cost certification
documentation may also be sent to the syndicator.

(3) IRS Form(s) 8609 will not be issued until the conditions as stated in subparagraphs (A) -
(&H) of this paragraph have been met. The Development Owner has:

(A) provided evidence that all buildings in the Development have been placed in service by:

(i) December 31 of the year the Commitment was issued;

(it) December 31 of the second year following the year the Carryover Allocation Agreement was
executed; or

(iii) the approved Placed in Service deadline;

(B) provided a complete final cost certification package in the format prescribed by the
Department. As used herein, a complete final cost certification package means a package that
meets all of the Department's criteria with all required information and exhibits listed in clauses
(1) - (xxxviii) of this subparagraph, and pursuant to the Post Carryover Activities Manual. If any
item on this list is determined to be deficient or inconsistent with the cost certification review
completed by the Department, a Request for Information (RFI) will be sent to the Development
Owner. Failure to respond to the requested information within a thirty (30) day period_from the
date of request —the—costcertification—review may result in the termination of the cost
certification review and request for 8609s and require a new request te-be submitted with a Cost
Certification Extension Fee as described in Subchapter G of this chapter (relating to Fee
Schedule, Appeals and Other Provisions)._ Furthermore, cost certification reviews that remain
open for an extended period of time (more than 365 days) will be reported to the EARAC during
any related party previous participation review conducted by the Department.

(i) Cost Certification Requirements List

(i1) Owner’s Statement of Certification

(iii)  Owner Summary & Organization Chart

(iv)  Carryover or Determination Notice

(V) Evidence of Nonprofit and CHDO Participation

(vi)  Evidence of Historically Underutilized Business (HUB) Participation
(vii)  Development Team

(viii) Development Summary with Architect’s Certification
(ix)  Development Change Documentation

(x) As Built Survey

(xi) ___ Closing Statement
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(xil) _ Title Policy

(xiii) _ Title Policy Update

(xiv) Placement in Service

(xv)  Evidence of Placement in Service

(xvi) Architect’s Certification of Completion Date and Date Ready for Occupancy

(xvii) Auditor’s Certification of Acquisition/Rehabilitation Placement in Service Election

(xviii) Independent Auditor’s Report

(xix)  Independent Auditor’s Report of Bond Financing

(xx)  Development Cost Schedule

(xxi) Contractor’s Application for Final Payment (G702/G703)
(xxii) Additional Documentation of Offsite Costs

(xxiii) Rent Schedule

(xxiv) Utility Allowances

(xxv) _Annual Operating Expenses

(xxvi) 15 Year Rental Housing Operating Pro Forma

(xxvii) Current Operating Statement

(xxviii)Current Rent Roll

(xxix) Summary of Sources and Uses of Funds

(xxx) __Financing Narrative

(xxxi) Final Limited Partnership Agreement

(xxxii) Loan Agreements and Promissory Notes
(xxxiii)Architect’s Certification of Fair Housing Requirements
(xxxiv) Development Owner Assignment of Individual to Compliance Training

(xxxv) TDHCA Compliance Training Certificate

(xxxvi)Recorded Land Use Restriction Agreement (LURA)
(xxxvii) TDHCA Final Inspection Clearance Letter

(xxxviii) Other Documentation as Required

Page 41 of 64



(CB) informed the Department of and received written approval for all amendments, extensions,
and changes in ownership transfers-relating to the Development in accordance with §10.405 of
this chapter (relating to Amendments and Extensions) and §10.406 of this chapter (relating to
Ownershlp Transfers (§2306 6713))

(FD) paid all applicable Department fees, including any past due fees;
(E) met all conditions noted in the Department underwriting report; and

(FS) corrected all issues of noncompliance, including but not limited to noncompliance status
with the LURA (or any other document containing an Extended Low-income Housing
Commitment) or the program rules in effect for the subject Development, as described in this
chapter. Developments with any uncorrected issues of noncompliance, outside of the Corrective
Action Period, will not be issued IRS Form(s) 8609s until all events of noncompliance are
corrected or otherwise approved by the Executive Award Review and Advisory Committee,—ef
(G) received all required environmental clearances and met all mitigation requirements.
Developments that received HOME funding from the Department will not be issued IRS
Forms(s) 8609 until a certification has been received from the Architect or Engineer of record
stating that all clearance and mitigation requests have been met.

(H) completion by the Department of an updated underwriting evaluation in accordance with
Subchapter D of this chapter based on the most current information at the time of the review.

§10.403 Direct Loans

(@) Loan Closing. The loan closing must occur no more than six-6} nine (9) months from the
date_the Direct Loan Commitment-er-shmiHar-doctmentis-exeeuted, which may be extended in
accordance with the provisions in this subchapter. In the case where an Award Letter is issued,
loan closing must occur no more than nine (9) months from the date the Award Letter is issued,
which may be extended for good cause. In preparation for closing any Direct Loan the
Development Owner must submit the items described in paragraphs (1) - (10) of this subsection:

(1) documentation of the prior or reasonable assurance of a concurrent closing with any superior
lien holders or any other sources of funds determined to be necessary for the long-term financial
feasibility of the Development and all due diligence determined by the Department to be prudent
and necessary to meet the Department's rules and to secure the interests of the Department.
Where the Department will have a first lien position and the Applicant provides documentation
that closing on other sources is reasonably expected to occur within three (3) months, the
Executive Director or authorized designee may approve a closing to move forward without the
closing on other sources. The Executive Director as the authorized designee of the Department
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must require a personal guarantee, in form and substance acceptable to the Department, from a
Principal of the Development Owner for the interim period;

(2) when Department funds have a first lien position, assurance of completion of the
Development in the form of payment and performance bonds in the full amount of the
construction contract will be required or equivalent guarantee in the sole determination of the
Department. Such assurance of completion will run to the Department as obligee. Development
Owners also utilizing the USDA 8515 program are exempt from this requirement but must meet
the alternative requirements set forth by USDA;

(3) Owner/General Contractor agreement and Owner/ aArchitect agreement;

(4) survey of the Property that includes a certification to the Department, Development Owner,
Title Company, and other lenders;

(5) if layered with Competitive—Housing Tax Credits, a fully executed limited partnership
agreement between the General Partner and the tax credit investor entity (may be provided
concurrent with closing);

(6) a revised development cost schedule, sources and uses, operating proforma, planned cost
categories for the use of Direct Loan funds, updated written financial commitments/term sheets
and any additional budget schedules that have changed since the time of application. If the
budget or sources of funds reflect material changes from what was approved by the Board that
may affect the financial feasibility of the Development, the Department may request additional
documentation to ensure that the Development continues to meet the requirements of Subchapter
D of this chapter (relating to Underwriting and Loan Policy);

(7) if required for the Direct Loan, prior to closing, the Development Owner must have received
verification of:

(A) environmental clearance;

(B) verification of HUD Site and Neighborhood clearance;

(C) documentation necessary to show compliance with the Uniform Relocation Act and any
other relocation requirements that may apply; and

(D) any other documentation that is necessary or prudent to meet program requirements or state
or federal law in the sole determination of the Department.

(b) Loan Documents. The Development Owner is required to execute all loan closing documents
required by and in form and substance acceptable to the Legal Division including but not limited
to a promissory note, deed of trust, construction loan agreement, LURA-, HOMEDirect Loan
contract, Architect and/or licensed engineer certification of understanding to complete
environmental mitigation identified in HUD’s environmental clearance and by the Real Estate
Analysis Division (REA) and assignment and security instruments whereby the Developer, the
Development Owner, and/or any Affiliate grants the Department any rights, liens, charges,
security interests, ownership interests, mortgages, pledges, hypothecations, or other rights,
legally or beneficially, collaterally or directly, to provide for the protection of the Department
against any failure to adhere to the program'’s requirements. Repayment provisions will require
repayment on a per unit basis for units that have not been rented to eligible households within
eighteen (18) months of project completion; termination and repayment of the HOME award in
full will be required for any development that is not completed within four (4) years of the date
of funding commitment.
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(c) Disbursement of Funds (including developer fees). The Development Owner must comply
with the requirements in paragraphs (1) - (10) of this subsection for a request for disbursement of
funds to reimburse eligible costs incurred. Submission of documentation related to the
Development Owner's compliance with these requirements may be required with a request for
disbursement:

(1) except for disbursements_requests made for acquisition and closing_costs or disbursement
requests made for soft costs only, a down-date endorsement to the title policy not older than the
Architect’s certification date of-the-last-disbursement-of-funds on AIA form G702 or forty-five
45)— sixty (60) calendar days, whichever is later. For release of retainage the down-date
endorsement must be dated at least thirty (30) calendar days after the date of the construction
completion_as certified on the Certificate of Substantial Completion (AIA Form G704);

(2) for hard construction costs, documentation of the total construction costs incurred and costs
incurred since the last disbursement of funds must be submitted. Such documentation must be
signed by the General Contractor and certified by the Development architect and is generally in
the form of an AIA Form G702 or G703;

(3) the Department maywill require that sufficientfunds-at least 50 percent of the funds be held
baek-withheld from the initial disbursement to allow for periodic disbursements as may be
necessary to meet federal requirements. For HOME Direct Loans: The initial draw request for
the development must be entered no later than ten business days prior to the one year anniversary
of the commitment date (as defined in 24 CFR Part 92) or funds may be cancelled in HUD's
IDIS system;

(4) if applicable, up to 9075 percent of Direct Loan funds may be drawn before providing
evidence of Match. Thereafter, each Development Owner must provide evidence of Match in the
form of a formal services contract or commitment with the vendor clearly delineating the
donated portion of the contract price, third—party—trveicirg—invoices showing the forgiven
amount, or other equally verifiable third party documentation prior to release of the final 1625
percent of funds. If funds are requested on the day of closing, an -executed formal exeecuted
services-contract specifying the terms of the Match must be provided;

(5) Developer fee disbursement shall be conditioned upon:

(A) for Developments in which the loan is secured by a first lien deed of trust against the
Property, 75 percent shall be disbursed in accordance with percent of construction completed
(i.e. 75 percent of the total allowable fee will be multiplied by the percent completion) as
documented by the construction contract and as may be verified by an inspection by the
Department. The remaining 25 percent shall be disbursed at the time of release of retainage; or
(B) for Developments in which the loan is not secured by a first lien deed of trust or the
Development is also utilizing Housing Tax Credits, developer fees will not be reimbursed by the
Department unless the other lenders and syndicator confirm in writing that they do not have an
existing or planned agreement to govern the disbursement of developer fees and expect that
Department funds shall be used to fund developer fees. Provided this requirement is met,
developer fees shall be reimbursed in the same manner as described in subparagraph (A) of this
paragraph; and

(C) the Department may reasonably withhold any disbursement of developer fees if it is
determined that the Development is not progressing as necessary to meet Contract benchmarks
or that cost overruns may put the Department'’s funds or completion within budget at risk. Once a
reasonable alternative that is deemed acceptable by the Department has been provided,
disbursement of the remaining fee may occur; (6) expenditures must be allowable and reasonable
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in accordance with federal, state, and local rules and regulations. The Department shall
determine the reasonableness of each expenditure requested. The Department may request the
Development Owner make modifications to the disbursement request and is authorized to modify
the disbursement procedures set forth herein and to establish such additional requirements for
payment of Department funds to Development Owner as may be necessary or advisable for
compliance with all program requirements. For HOME Direct Loans: Pre-award costs for
predevelopment activities, as specified in the loan documents, are allowable only if they were
incurred less than 24 months prior to the commitment date (as defined in 24 CFR Part 92) and
were associated with the Application Round in which the project was awarded,;

(7) table funding requests will not be considered unless:

(A) a Federal-Commitment”Commitment to a specific local project” as defined in 24 CFR Part
92 has been made, if applicable; and

(B) ten (10) days prior to anticipated closing, all table funding draw documentation has been
completed and submitted to the Department;

(8) each Development Owner must sehedule-request a progress inspection with from Department
staff once the property passes 25 percent construction completion based on the AIA G702-703.
Only—up —teUp to 50 percent of the HOME award will be released prior to receipt of
documentation that the progress |nspect|on has occurred,;

(9) '
subparagraphs—éA)—éD)—et—thw—p&nagraph—&re—reeewed—FolIOW|nq flfty percent constructlon

completion, the remaining HOME funds will be released in accordance with the percentage of
construction completion, not to exceed ninety percent of award, at which point funds will be held
as retainage until the final draw request. Retainage will be held until all of the items described in
subparagraphs (A)-(G) of this paragraph are received.

(A)-completion-of-construction-Certificate of Substantial Completion (AIA Form G704);

(B) A down date endorsement dated at least 30 calendar days after the date of completion on
AIlA Form G704.

(BC) For developments not layered with Housing Tax Credits, a final-inspeetion_Closed Final

Development Inspection Letter from the ;Department, afterwhichreceipt—a-clearance-is-issued
by-the-Department:
(€D)_For developments subject to the Davis-Bacon —laber—standards—final-wage—comphance

repert;Act, evidence from the Senior Labor Standards Specialist that the final wage compliance
report was received and approved:;

(BE) receipt of eCertificates of eOccupancy for New Construction or a certification of
completion from the Development architect for Rehabllltatlon and

(6F) 3 A ents
required for Development completlon reports WhICh may mclude documentatlon of fuII
compliance with the Uniform Relocation Act, Davis-Bacon Act, Section 3 and any other
applicable relecation-requirements.

(G) Certification from Architect or a licensed engineer that all HUD and REA environmental

mitigation conditions have been met.

810.404 Reserve Accounts

(@) Replacement Reserve Account (82306.186). The Department will require Development
Owners to provide regular maintenance to keep housing sanitary, safe and decent by establishing
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and maintaining a reserve for replacement account for the Development in accordance with
Texas Government Code, §2306.186. The reserve account must be established, in accordance
with subsections (b3), (€4), (5), and (e6) of this section, and maintained through annual deposit,
for each Unit in a Development of 25 or more rental units regardless of the amount of rent
charged for the Unit. If the Department is processing a request for loan modification or other
workout request, and the Development does not have an existing replacement reserve account
sufficient to meet future capital expenditure needs of the Development, the Development Owner
will be required to establish and maintain a replacement reserve account regardless of the
number of units at the Development. The Department shall, through cooperation of its divisions
responsible for asset management and compliance, ensure compliance with this section. The
duties of the Development Owner under this section cease on the date of a change in ownership
of the Development; however, the subsequent Development Owner of the Development is
subject to the requirements of this section.

(1) The LURA requires the Development Owner to begin making annual deposits to the
replacement reserve account on the later of the:

(A) date that occupancy of the Development stabilizes as defined by the First Lien Lender or, in
the absence of a First Lien Lender other than the Department, the date the Property is at least 90
percent occupied; or
(B) the date when the permanent loan is executed and funded.

(2) The Development Owner shall continue making deposits into the replacement reserve
account until the earliest of the:

(A) date on which the owner suffers a total casualty loss with respect to the Development or the
date on which the Development becomes functionally obsolete, if the Development cannot be or
iS not restored,;

(B) date on which the Development is demolished;

(C) date on which the Development ceases to be used as a multifamily rental property; or

(D) end of the Affordability Period specified by the LURA or the end of the repayment period of
the first lien loan.

(b3) If the Department is the First Lien Lender with respect to the Development or if the
establishment of a Reserve Account for repairs has not been required by the First Lien Lender or

Bank Trustee, each Development Owner receiving Department assistance for multifamily rental
housing shall deposit annually into a Reserve Account through the date described in subsection
(@)(2) of this section.

(2A) For New Construction Developments, not less than $250 per Unit; or
(2B) For Adaptive Reuse, Rehabilitation and Reconstruction Developments, the greater of the
amount per Unit per year either established by the information presented in a Property Condition
Assessment in conformance with Subchapter D of this chapter (relating to Underwriting and
Loan Policy) or $300 per Unit per year.

(e4) For all Developments, a Property Condition Assessment ("PCA") will be conducted at
appropriate intervals that are consistent with requirements of the First Lien Lender, other than
the Department. If the Department is the First Lien Lender, or the First Lien Lender does not
require a Third Party PCA, a PCA will be conducted at least once during each five (5) year
period beginning with the eleventh (11th) year after the awarding of any financial assistance
from the Department.

(d5) Where there is a First Lien Lender other than the Department or a Bank Trustee as a result
of a bond trust indenture or tax credit syndication, the Development Owner shall comply with the
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lesser of the replacement reserve requirements of the First Lien Lender or the requirements in
subsection (b3) of this section. In addition, the Department should be listed as a party to receive
notice under any replacement reserve agreement entered into by the Development Owner. The
Development Owner shall submit on an annual basis within the Department's required
Development Owner's Financial Certification packet a statement describing:

(2A) the reserve for replacement requirements under the first lien loan agreement (if applicable)
referencing where those requirements are contained within the loan documents;

(2B) compliance with the first lien lender requirements outlined in paragraph (A) of this
subsection; and

(3C) if the Owner is not in compliance with the lender requirements, the Development Owner's
plan of action to bring the Development in compliance with all established reserve for
replacement requirements.

(e6) Where there is no First Lien Lender but the allocation of funds by the Department and Texas
Government Code, 82306.186 requires that the Department oversee a Reserve Account, the
Development Owner shall provide at their sole expense for appointment of an escrow agent
acceptable to the Department to act as Bank Trustee as necessary under this section. The
Department shall retain the right to replace the escrow agent with another Bank Trustee or act as
escrow agent at a cost plus fee payable by the Development Owner due to breach of the escrow
agent's responsibilities or otherwise with thirty (30) days prior notice of all parties to the escrow
agreement.

(f7) Penalties and Non-Compliance. If the Development Owner fails to comply with the
replacement reserve account requirements stated herein, and request for extension or waiver of
these requirements is not approved by the Department, then a penalty of up to $200 per dwelling
Unit in the Development and/or characterization of the Development as being in default with this
requirement, may be imposed:

(#A) a Reserve Account, as described in this section, has not been established for the
Development;

(2B) the Department is not a party to the escrow agreement for the Reserve Account, if required;
(3C) money in the Reserve Account:

(Ad) is used for expenses other than necessary repairs, including property taxes or insurance or
(Bii) falls below mandatory deposit levels;

(4D) Development Owner fails to make a required deposit;

(5E) Development Owner fails to obtain a Third-Party Property Condition Assessment as
required under this section; or

(6F) Development Owner fails to make necessary repairs in accordance with the third party
property condition assessment or §10.621 of this chapter (relating to Property Condition
Standards).

(g8) Department-Initiated Repairs. The Department or its agent may make repairs to the
Development if the Development Owner fails to complete necessary repairs indicated in the
submitted Property Condition Assessment or identified by Department physical inspection.
Repairs may be deemed necessary if the Development Owner fails to comply with federal, state,
and/or local health, safety, or building code requirements. Payment for necessary repairs must be
made directly by the Development Owner or through a replacement Reserve Account established
for the Development under this section. The Department or its agent will produce a Request for
Bids to hire a contractor to complete and oversee necessary repairs. On a case-by-case basis, the
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Department may determine that the money in the Reserve Account may be used for expenses
other than necessary repairs, including property taxes or insurance, if:

(#A) Development income before payment of return to Development Owner or deferred
developer fee is insufficient to meet operating expense and debt service requirements; and the
funds withdrawn from the Reserve Account are replaced as Cash Flow after payment of
expenses, but before payment of return to Development Owner or Developer; or

(2B) Development income after payment of operating expenses, but before payment of return to
Development Owner or deferred developer fee is insufficient to fund the mandatory deposit
levels; and subsequent deposits to the Reserve Account exceed mandatory deposit levels as Cash
Flow after payment of operating expenses, but before payment of return to Development Owner
or deferred developer fee is available until the Reserve Account has been replenished to the
mandatory deposit level less capital expenses to date.

(k9) Exceptions to Replacement Reserve Account. This section does not apply to a Development
for which the Development Owner is required to maintain a Reserve Account under any other
provision of federal or state law.

(b) Lease-up Reserve Account. A lease-up reserve funds start-up expenses in excess of the
revenue produced by the Development prior to stabilization. The Department will consider a
reasonable lease-up reserve account based on the documented requirements from a third-party
lender, third-party syndicator, or the Department. FheDuring the underwriting at the point of the
Cost Certification review, the lease-up reserve may be counted as a use of funds only to the
extent that it represents operating shortfalls net of escrows for property taxes and property
insurance. Funds from the lease-up reserve used to satisfy the funding requirements for other
reserve accounts may not be included as a use of funds for the lease-up reserve. Funds from the
lease-up reserve distributed or distributable as cash flow to the Development Owner maywill be
considered and restricted as developer fee.

(ic) Operating Reserve Account. At various stages during the application, award process, and
during the operating life of a Development, the Department will conduct a financial analysis of
the Development's total development costs and operating budgets, including the estimated
operating reserve account deposit required. For example, this analysis typically occurs at
application and cost certification review. The Department will consider a reasonable operating
reserve account deposit in this analysis based on the needs of the Development and requirements
of ether-third-party lenders or investors. The amount used in the analysis will be the amount
described in the project cost schedule or balance sheet, if it is within the range of two (2) to six
(6) months of stabilized operating expenses plus debt service. The Department may consider a
greater amount proposed or required by the Department, any superior lien lender, or syndicator,
if the detail for such greater amount is reasonable and well documented. Reasonable operating
reserves in this chapter do not include capitalized asset management fees, guaranty reserves, or
other similar costs. In no instance will operating reserves exceed twelve (12) months of
stabilized operating expenses plus debt service (exclusive of transferred replacement reserves for
USDA or HUD financed rehabilitation transactions). Operating reserves are generally for the
term of the permanent loan. In no instance will operating reserves released within five (5) years
be included as a cost.
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(}d) Special Reserve Account. If the funding program requires_or allows for the establishment
and maintenance of a Special Reserve Account for the purpose of assisting residents at the
Development with expenses associated with their tenancy, this will be established in accordance
with the-program's-a written agreement with the Development Owner.

(#A) The Special Reserve Account is generally—funded annually through an agreed upon
percentage of net cash flow generated by the Development, excess development funds at
completion as determined by the Department, or as otherwise set forth in the written agreement.
For the purpose of this account, net cash flow is defined as funds available from operations after
all expenses and debt service required to be paid have been considered. This does not include a
deduction for depreciation and amortization expense, deferred developer fee payment, or other
payments made to related parties, except as allowed by the Department for property
management. Proceeds from any refinancing or other fund raising from the Development will be
considered net cash flow for purposes of funding the Special Reserve Account. The account will
be structured to require Department concurrence for withdrawals.

(_)_AII drsbursements from the account must be approved by the Department Fer—the—perpeeeeef

(C) The Development Owner will be responsible for setting up a separate and distinct account

wrth a frnancral mstrtutron acceptable to the Department Fepthese—ﬁnaneral—rnstrtetrens—that—are
a-A Special
Reserve Account Agreement erI be drafted at the Department s discretion, and executed by the
Department, Development Owner and financial institution representative.

(2D) Use of the funds in the Special Reserve Account is determined by a plan that is
preapproved by the Department. The ewner-Owner must create, update and maintain a plan for
the disbursement of funds from the Special Reserve Account. The plan should be established at
the time the account is created and updated and submitted for approval by the Department as
needed. The plan should consider the needs of the tenants of the property and the existing and
anticipated fund account balances such that all of the fund uses provide benefit to tenants.
Disbursements from the fund will only be approved by the Department if they are in accordance
with the current approved plan.

(ke) Other Reserve Accounts. Additional reserve accounts may be recognized by the Department
as necessary and required by the Department, superior lien lender or syndicator.

810.405 Amendments and Extensions

(@ Amendments to Housing Tax Credit (HTC) Application or Award Prior to Land Use
Restriction Agreement (LURA) recording or amendments that do not result in a change to the
LURA. (82306.6712) Regardless of development stage, the Board shall reevaluate a
Development that undergoes a substantial change, as identified in paragraph (4) of this
subsection at any time after the initial Board approval of the Development. (§82306.6731(b)) The
Board may deny an amendment request and subsequently may revoke any Commitment or
Determination Notice issued for a Development and for Competitive HTC Applications, and
reallocates the credits to other Applicants on the waiting list.
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(1) If a proposed modification would alter a Development approved for an allocation of Housing
Tax Credits by changing any item that received points, by significantly affecting the most recent
underwriting analysis, or by materially altering the Development as further described in this
subsection, the Department shall require the Applicant to file a formal, written request for an
amendment to the Application. Such request must include a detailed explanation of the
amendment request and other information as determined to be necessary by the Department, and
the applicable fee as identified in §10.901(13) of this chapter (relating to Fee Schedule) in order
to be received and processed by the Department.

(2) Department staff will evaluate the amendment request. The Executive Director may
administratively approve all non-material amendments, including those involving changes to the
Developer, Guarantor or Person used to meet the experience requirement in §10.204(6)5) of this
chapter (relating to Required Documentation for Application Submission). Amendments
considered material pursuant to paragraph (4) of this subsection must be approved by the Board.
Amendment requests which require Board approval must be received by the Department at least
forty-five (45) calendar days prior to the Board meeting in which the amendment is anticipated
to be considered. Before the fifteenth (15th) day preceding the date of Board action on the
amendment, notice of an amendment and the recommendation of the Executive Director and
Department staff regarding the amendment will be posted to the Department's website and the
Applicant will be notified of the posting. (82306.6717(a)(4))

(3) Amendment requests may be denied if the Board determines that the modification proposed
in the amendment:

(A) would materially alter the Development in a negative manner; or

(B) would have adversely affected the selection of the Application in the Application Round.

(4) Material alteration of a Development includes, but is not limited to:

(A) a significant modification of the site plan;

(B) a modification of the number of units or bedroom mix of units;

(C) a substantive modification of the scope of tenant services;

(D) a reduction of 3 percent or more in the square footage of the units or common areas;

(E) a significant modification of the architectural design of the Development;

(F) a modification of the residential density, other than changes under subparagraph (G) which
are the result of a change required by local government, efthe-Bevelopment-of at least 5 percent;
(G) an increase or decrease in the site acreage, other than changes required by local government,
of greater than 10 percent from the original site under control and proposed in the Application;
(H) exclusion of any requirements as identified in Subchapter B of this chapter (relating to Site
and Development Requirements and Restrictions) and Subchapter C of this chapter (relating to
Application Submission Requirements, Ineligibility Criteria, Board Decisions and Waiver of
Rules or Pre-Clearance for Applications); or

(1) any other modification considered significant by the Board.

(5) In evaluating the amendment under this subsection, Department Staff shall consider whether
changes to the selection or threshold criteria would have resulted in an equivalent or higher score
and if the need for the proposed modification was reasonably foreseeable by the Applicant at the
time the Application was submitted or preventable by the Applicant. Amendment requests will
be denied if the score would have changed the allocation decision or if the circumstances were
reasonably foreseeable and preventable unless good cause is found for the approval of the
amendment.

(6) This section shall be administered in a manner that is consistent with 8§42 of the Code.
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(7) In the event that an Applicant or Developer seeks to be released from the commitment to
serve the income level of tenants identified in the Credit Underwriting Analysis Report at the
time of award and as approved by the Board, the procedure described in subparagraphs (A) and
(B) of this paragraph will apply to the extent such request is not prohibited based on statutory
and/or regulatory provisions:

(A) for amendments that involve a reduction in the total number of Low-Income Units, or a
reduction in the number of Low-Income Units at any rent or income level, as approved by the
Board, evidence must be presented to the Department_to support the amendment. In addition, -the
lender and syndicator that-treludes must submit written confirmation that the Development from
the-lenderand-syndicator-that-the-Developmentis infeasible without the adjustment in Units. The
Board may or may not approve the amendment request; however, any affirmative
recommendation to the Board is contingent upon concurrence from Department staff that the
Unit adjustment is necessary for the continued feasibility of the Development; and

(B) if it is determined by the Department that the loss of low-income targeting points would have
resulted in the Application not receiving an award an—a#eeatren—e:f—eped%—weelel—eet—ha%—beee
made—in the year of allocation beca A i j A
Fese#ed—m—me—Applmatlen—net—Feeeﬂﬁng—an—aueeatlee and the amendment is approved by the
Board, the approved amendment will carry a penalty that prohibits the Applicant and all Persons
or entities with any ownership interest in the Application (excluding any tax credit
purchaser/syndicator), from participation in the Housing Tax Credit Program (for both the
Competitive Housing Tax Credit Developments and Tax-Exempt Bond Developments) for
twenty-four (24) months from the time that the amendment is approved.

(b) Amendments to the LURA. Department staff will evaluate the amendment request and
provide the Development Owner an amended LURA for execution and recordation in the county
where the Development is located. LURASs will not be amended if the subject Development has
any uncorrected issues of noncompliance outside of the Corrective Action Period (other than the
provision being amended) unless otherwise approved by the Executive Award Review and
Advisory Committee-er-conditionaly-acecepted-by-the-Comphliance-Committee. LURAS will not
be amended if the Development Owner owes fees to the Department. The Executive Director or
designee may administratively approve all non-material LURA amendments. Board approval is
required if a Development Owner requests a reduction in the number of Low-Income Units, a
change in the income or rent restrictions, a change in the Target Population, a substantive
modification in the scope of tenant services, or a delay in the Right of First Refusal (ROFR)
requirements. The Department will not approve changes that would violate state or federal laws
including the requirements of 8§42 of the Code, 24 CFR Part 92 (HOME Final Rule), Chapter 11
of this title (relating to Housing Tax Credit Program Qualified Allocation Plan), Texas
Government Code, Chapter 2306, the Fair Housing Act, and, for Tax Exempt Bond
Developments, compliance with their trust indenture and corresponding bond issuance
documents. An amendment to the LURA is not considered material if the change is the result of
a Department work out arrangement erlean-medification-or-otherconditionas recommended by
the Department's Asset Review—CemmitteeManagement Division. Prior to staff taking a
recommendation to the Board for consideration, the procedures described in paragraphs (1) - (5)
of this subsection must be followed:

(1) the Development Owner must submit a written request accompanied by an amendment fee as
identified in 810.901 of this chapter, specifying the requested change, the reason the change is
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necessary, the good cause for the change and if the necessity for the amendment was reasonably
foreseeable at the time of Application;

(2) the Development Owner must supply financial information for the Department to evaluate
the financial impact of the change;

(3) the Department may order a Market Study or appraisal to evaluate the request which shall be
at the expense of the Development Owner and the Development Owner will remit funds
necessary for such report prior to the Department commissioning such report;

(4) the Development Owner must hold a publlc hearlnq at Ieast seven (7) business days before
prior to the Board meeting w : ard-where the Board
will te consider their request, Mevﬂepmen%@wnepmust—heldra—wbheheaﬁng The notice of
the hearing and requested change must be provided to each tenant of the Development, the
current lender and/or investors, the State Senator and Representative for the district containing
the Development, and the chief elected official for the municipality, if located in a municipality,
or the county commissioners, if located outside of a municipality; and

(5) ten (10) business days before the public hearing, the Development Owner must submit a draft
notice of the hearing for approval by the Department. The Department will create and provide
upon request a sample notice and approve or amend the notice within three (3) business days of
receipt.

(c) Amendments to Direct Loan Terms. An Applicant may request a change to the terms of a
loan. Requests for changes to the loan post closing will be processed as a loan modification and
may require additional approval by the Department's Asset Review—CemmitteeManagement
Division pursuant-to-§1.20-of this-title{relating—to-Asset-Review Committee)}—The Executive
Director or authorized designee may approve amendments to loan terms as described in
paragraphs (1) - (6) of this subsection prior to closing. Board approval is necessary for any other
changes prior to closing. A post closing loan modification that is the result of a Department work
out arrangement or other condition recommended by the Department's Asset Review
CommitteeManagement Division will not require additional Executive Director or Board
approval except where the post closing change could have been anticipated prior to closing as
determined by staff:

(1) extensions of up to twelve (12) months to the loan closing date specified in §10.403(a) of this
chapter (relating to Direct Loans). An Applicant must document good cause, which may include
constraints in arranging a multiple-source closing;

(2) changes to the loan maturity date to accommodate the requirements of other lenders or to
maintain parity of term;

(3) extensions of up to six (6) months for the construction completion or loan conversion date
based on documentation that the extension is necessary to complete construction and that there is
good cause for the extension. Such a request will generally not be approved prior to initial loan
closing;

(4) changes to the loan amortization or interest rate that cause the annual repayment amount to
decrease less than 20 percent or any changes to the amortization or interest rate that increases the
annual repayment amount;

(5) decreases in the Direct Loan amount, provided the decrease does not jeopardize the financial
viability of the Development. Increases will generally not be approved unless the Applicant
competes for the additional funding under an open NOFA; and
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(6) changes to other loan terms or requirements as necessary to facilitate the loan closing without
exposing the Department to undue financial risk.

(d) HTC Extensions. Extensions must be requested if the original deadline associated with
carryover, the 10 Percent Test (including submission and expenditure deadlines), or cost
certification requirements will not be met. Extension requests submitted at least thirty (30)
calendar days in advance of the applicable deadline will not be required to submit an extension
fee as described in §10.901 of this chapter. Any extension request submitted fewer than thirty
(30) days in advance of the applicable deadline or after the applicable deadline will not be
processed unless accompanied by the applicable fee. Extension requests will be approved by the
Executive Director or Designee, unless, at staff's discretion it warrants Board approval due to
extenuating circumstances stated in the request. The extension request must specify a requested
extension date and the reason why such an extension is required. If the Development Owner is
requesting an extension to the Carryover submission or 10 percent Test deadline(s), a point
deduction evaluation will be completed in accordance with Texas Government Code,
82306.6710(b)(2), and 811.9(f) of this title (relating to Competitive HTC Selection Criteria).
Therefore, the Development Owner must clearly describe in their request for an extension how
the need for the extension was beyond the reasonable control of the Applicant/Development
Owner and could not have been reasonably anticipated. Carryover extension requests will not be
granted an extended deadline later than December 1st of the year the Commitment was issued.

§10.406 Ownership Transfers (82306.6713)

(a) Ownership Transfer Notification. All multifamily Development Owners must provide written
notice to the Department at least thirty (30) calendar days prior to any sale, transfer, or exchange
of the Development or any portion of or Controlling interest in the Development. Transfers that
are the result of an involuntary removal of the general partner by the investment limited partner
must be reported to the Department, as soon as possible due to the sensitive timing and nature of
this decision. If the Department determines that the transfer, involuntary removal, or replacement
was due to a default by the General Partner under the Limited Partnership Agreement, or other
detrimental action that put the Development at risk of failure, staff may make a recommendation
to the Board for the debarment of the entity and/or its Principals and Affiliates pursuant to the
Department’s debarment rule. 860-309-ofthis-title-{relating-to-Debarment). In addition, a record
of transfer involving Principals in new proposed awards will be reported and may be taken into
consideration by the Executive Award and Review Committee, in accordance with 81.5 of this
title (relating to Previous Participation Reviews), prior to recommending any new financing or
allocation of credits.

(b) Requirement. Department approval must be requested for any new member to join in the
ownership of a Development;. Exceptions include-exeept-for changes to the investment limited
partner, non-controlling limited partner, or other partners affiliated with the investment limited
partner, —or changes resulting from foreclosure wherein the lender or financial institution
involved in the transaction is the resulting owner. Any subsequent transfer of the Development
will be required to adhere to the process in this section. Furthermore, a Development Owner may
not transfer an allocation of tax credits or ownership of a Development supported with an

Page 53 of 64



allocation of tax credits to any Person or entity unless the Development Owner obtains the
Executive Director's prior, written approval of the transfer. The Executive Director may not
unreasonably withhold approval of the transfer requested in compliance with this section.
Notwithstanding the foregoing, a Development Owner shall be required to notify the Department
but shall not be required to obtain Executive Director approval when the transferee is an Affiliate
of the Development Owner with no new members or the transferee is a Related Party who does
not Control the Development and the transfer is being made for estate planning purposes.

(c) Transfers Prior to 8609 Issuance or Construction Completion. Transfers (other than those that
do not require Executive Director approval, as set forth in subsection (b) of this section) will not
be approved prior to the issuance of IRS Form(s) 8609 (for Housing Tax Credits) or the
completion of construction (for all Developments funded through other Department programs)
unless the Development Owner can provide evidence that the need for the transfer is due to a
hardship (ex. potential bankruptcy, removal by a partner, etc.). The Development Owner must
provide the Department with a written explanation describing the hardship and a copy of any
applicable agreement between the parties to the transfer, including any Third-Party agreement.

(d) Non-Profit Organizations. If the ownership transfer request is to replace a non-profit
organization within the Development ownership entity, the replacement non-profit entity must
adhere to the requirements in paragraph (1) or (2) of this subsection.

(1) If the LURA requires ownership or material participation in ownership by a Qualified Non-
Profit Organization, and the Development received Tax Credits pursuant to 842(h)(5) of the
Code, the transferee must be a Qualified Non-Profit Organization that meets the requirements of
842(h)(5) of the Code and Texas Government Code §2306.6706.

(2) If the LURA requires ownership or material participation in ownership by a qualified non-
profit organization, but the Development did not receive Tax Credits pursuant to 842(h)(5) of the
Code, the Development Owner must show that the transferee is a non-profit organization that
complies with the LURA.

(e) HHistorically Underutilized Business (“HUB”)YJB Organizations. |If the ownership transfer
request is to replace a HUB within the Development ownership entity, the replacement HUB
must meet the ownership requirements stated in the LURA, including material participation. A
HUB cannot be replaced by a Non-Profit Organization unless the Board finds there is a good
cause and that doing so would further the purposes of Section 2306 more than not allowing such

replacement.

(fe) Documentation Required. A Development Owner must submit documentation requested by
the Department to enable the Department to understand fully the facts and circumstances that
gave rise to the need for the transfer and the effects of approval or denial. Documentation
includes but is not limited to:

(1) a written explanation outlining the reason for the request;

(2) a list of the names of transferees and Related Parties;

(3) detailed information describing the experience and financial capacity of transferees and
related parties holding an ownership interest of 10 percent or greater in any Principal or
Controlling entity;
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(4) evidence and certification that the tenants in the Development have been notified in writing
of the proposed transfer at least thirty (30) calendar days prior to the date the transfer is approved
by the Department._The ownership transfer approval letter will not be issued until this 30 day
period has expired.

(of) Within five (5) business days after the date the Department receives all necessary
information under this section, staff shall initiate a qualifications review of a transferee, in
accordance with 81.5 of this title, to determine the transferee's past compliance with all aspects
of the Department's programs, LURAS and eligibility under this chapter.

(hg) Credit Limitation. As it relates to the Housing Tax Credit amount further described in
811.4(a) of this title (relating to Tax Credit Request and Award Limits), the credit amount will
not be applied in circumstances described in paragraphs (1) and (2) of this subsection:

(1) in cases of transfers in which the syndicator, investor or limited partner is taking over
ownership of the Development and not merely replacing the general partner; or

(2) in cases where the general partner is being replaced if the award of credits was made at least
five (5) years prior to the transfer request date.

(ik) Penalties. The Development Owner must comply with any additional documentation
requirements as stated in Subchapter F of this chapter (relating to Compliance Monitoring). The
Development Owner, as on record with the Department, will be liable for any penalties imposed
by the Department even if such penalty can be attributable to the new Development Owner
unless such ownership transfer is approved by the Department.

(1#) Ownership Transfer Processing Fee. The ownership transfer request must be accompanied by
corresponding ownership transfer fee as outlined in 810.901 of this chapter (relating to Fee
Schedule).

§10.407 Right of First Refusal

(a) General. This section applies to LURAs that provided an incentive for Development Owners
to offer a Right of First Refusal (ROFR) to a Qualified ROFR Organization which is defined as a
qualified nonprofit organization under 842(h)(5)(c)of the Code or tenant organizations. The
Development Owner may market the Property for sale and sell the Property to a Qualified ROFR
Organization without going through the ROFR process outlined in this section. The purpose of
this section is to provide administrative procedures and guidance on the process and valuation of
properties under the LURA. All requests for ROFR submitted to the Department, regardless of
existing regulations, must adhere to this process. A ROFR request must be made in accordance
with the LURA for the Development. If there is a conflict between the Development's LURA
and this subchapter, requirements in the LURA supersede the subchapter. If a LURA includes
the ROFR provision, the Development Owner may not request a Preliminary Qualified Contract
until the requirements outlined in this section have been satisfied. The Department reviews and
approves all ownership transfers, including transfers to a nonprofit or tenant organization
through a ROFR. Properties subject to a LURA may not be transferred to an entity that is
considered an ineligible entity under the Department's most recent Qualified Allocation Plan. In
addition, ownership transfers to a Qualified ROFR Organization during the ROFR period are
subject to 81.5 of this title (relating to Previous Participation Reviews). A Qualified ROFR
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Organization that wishes to pursue the acquisition of a Development through a ROFR but that is
not approved for transfer under the Previous Participation Review, pursuant to §1.5 of this title,
may appeal the denial to the Board. Satisfying the ROFR requirement does not terminate the
LURA or the ongoing application of the ROFR requirement to any subsequent Development
Owner.

(b) Right of First Refusal Offer Price. There are two general expectations of the ROFR offer or
sale price identified in the outstanding LURAS. The descriptions in paragraphs (1) and (2) of this
subsection do not alter the requirements or definitions included in the LURA but provide further
clarification as applicable:

(1) Fair Market Value is established using either a current appraisal (completed within three
months prior to the ROFR request and in accordance with §10.304 of this chapter (relating to
Appraisal Rules and Guidelines)) of the Property or an executed purchase offer that the
Development Owner would like to accept. The purchase offer must contain specific language
that the offer is conditioned upon satisfaction of the ROFR requirement. If a subsequent ROFR
request is made within six months of the previously approved ROFR posting, the lesser of the the
prior ROFR posted value or new appraisal/purchase contract amount must be used in
establishing Fair Market Value;

(2) the-Minimum Purchase Price, pursuant to 842(i)(7)(B) of the Code, is the sum of:

(A) the principal amount of outstanding indebtedness secured by the project (other than
indebtedness incurred within the five (5)-year period immediately preceding the date of said
notice); and

(B) all federal, state, and local taxes incurred or payable by the Development Owner as a
consequence of such sale. If the Property has a minimum Applicable Fraction of less than 1, the
offer must take this into account by multiplying the purchase price by the applicable fraction and
the fair market value of the non-Low-Income Units.

(c) Required Documentation. Upon establishing the value of the Property, the ROFR process is
the same for all types of LURAs. To proceed with the ROFR request, submit all documents listed
in paragraphs (1) - (12) of this subsection:

(1) upon the Development Owner's determination to sell the Development to an entity other than
a Qualified ROFR Organization, the Development Owner shall provide a notice of intent to the
Department and to such other parties as the Department may direct at that time. If the LURA
identifies a Qualified ROFR Organization that has a limited priority in exercising a ROFR to
purchase the Development, the Development Owner must first offer the Property to this entity. If
the nonprofit entity does not purchase the Property, this denial of offer must be in writing and
submitted to the Department along with the notice of intent to sell the Property_and the ROFR
Fee. The Department will determine from this documentation whether the ROFR requirement
has been met. In the event that the organization is not operating or in existence when the ROFR
is to be made, the ROFR must be provided to another Qualified ROFR Organization_that is not
related to or affiliated with the current Development Owner. Upon review and approval of the
notice of intent and denial of offer letter, the Department may-will notify the Development
Owner in writing thatwhether- the ROFR requirement has been satisfied_or not. Upon receipt of
written notice, the Development Owner may pursue the Qualified Contract process or proceed
with the sale to another buyer at or above the posted price;

(2) documentation verifying the ROFR offer price of the property;
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(A) if the Development Owner receives an offer to purchase the Property from any buyer other
than a Qualified Nenprefit—-ROFR Organization that the Development Owner would like to
accept, the Development Owner may execute a sales contract, conditioned upon satisfaction of
the ROFR requirement, and submit the executed sales contract to establish fair market value; or
(B) if the Development Owner of the Property chooses to establish fair market value using an
appraisal, the Development Owner must submit an appraisal of the Property completed during
the last three (3) months prior to the date of submission of the ROFR request, establishing a
value for the Property in compliance with Subchapter D of this chapter (relating to Underwriting
and Loan Policy) in effect at the time of the request. The appraisal should take into account the
existing and continuing requirements to operate the Property under the LURA and any other
restrictions that may exist. Department staff will review all materials within thirty (30) calendar
days of receipt. If, after the review, the Department does not agree with the fair market value
proposed in the Development Owner's appraisal, the Department may order another appraisal at
the Development Owner's expense; or

(C) if the LURA requires valuation through the Minimum Purchase Price calculation, submit
documentation verifying the calculation of the Minimum Purchase Price as described in
subsection (b)(2) of this section regardless of any existing offer or appraised value;

(3) description of the Property, including all amenities and current zoning requirements;

(4) copies of all documents imposing income, rental and other restrictions (non-TDHCA), if any,
applicable to the operation of the Property;

(5) copy of the most current title report, commitment or policy in the Development Owner's
possession;

(6) the most recent Physical Needs Assessment, pursuant to Texas Government Code,
82306.186(e), conducted by a Third-Party and in the Development Owner's possession;

(7) copy of the monthly operating statements, including income statements and balance sheets
for the Property for the most recent twelve (12) consecutive months (financial statements should
identify amounts held in reserves);

(8) the three (3) most recent consecutive audited annual operating statements, if available;

(9) detailed set of photographs of the Property, including interior and exterior of representative
units and buildings, and the Property's grounds (including digital photographs that may be easily
displayed on the Department's website);

(10) current and complete rent roll for the entire Property;

(112) if any portion of the land or improvements is leased for other than residential purposes,
copies of the commercial leases; and

(12) ROFR fee as identified in 810.901 of this chapter (relating to Fee Schedule).

(d) Process. Within thirty (30) calendar days of receipt five{5)-business—days-efreceipt-of all

required documentation, the Department will review the submitted documents and notify the
Development Owner of any deficiencies. Once the deficiencies are resolved and the
Development Owner and Department come to an agreement on the ROFR offer price of the
Property, the Department will list the Property for sale on the Department’s website and contact
entities on the nonprofit buyer list maintained by the Department to inform them of the
availability of the Property fer-at the agreed upon ROFR offer price as determined under this
section. The Department will notify the Development Owner when the Property has been listed
and of any inquiries or offers generated by such listing. If the Department or Development
Owner receives offers to purchase the Property from more than one Qualified ROFR
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Organization, the Development Owner may accept back up offers. To satisfy the ROFR
requirement, the Development Owner may sell the Property to the Qualified ROFR Organization
selected by the Development Owner on such basis as it shall determine appropriate and approved
by the Department. The period of time required for offering the property at the ROFR offer price
is based upon the period identified in the LURA and clarified in paragraphs (1) and-- (32) of this
subsection:

(1) if the LURA requires a ninety (90) day ROFR posting period, within ninety (90) days from
the date listed on the website, the process as identified in subparagraphs (A) - (D) of this
paragraph shall be followed:

(A) if an bona fide offer from a qualified ROFR organization is received at or above the posted
ROFR offer price, and the Development Owner does not accept the offer, the ROFR requirement
will not be satisfied;

(B) if an bona fide offer from a qualified ROFR organization is received at or above the posted
ROFR offer price and the Development Owner accepts the offer, and the nonprofit fails to close
the purchase, if the failure is determined to not be the fault of the Development Owner, the
ROFR requirement will be deemed met_so long as no other acceptable offers have been timely
received. If the proposed Development Owner is subsequently not approved by the Department
during the ownership transfer review due to to issues identified during the Previous Participation
Review process pursuant to §1.5 of this title, the ROFR requirement will be deemed met so long
as no other acceptable offers have been timely received;

(C) if an offer from a nonprofit is received at a price below the posted ROFR offer price, the
Development Owner is not required to accept the offer, and the ROFR requirement will be
deemed met if no other offers at or above the price are received during the ninety (90) day
period;

(D) if no bona fide offers are received during the ninety (90) day period, the Department will
notify the Development Owner in writing that the ROFR requirement has been met. Upon receipt
of written notice, the Development Owner may pursue the Qualified Contract process or proceed
with the sale to a for-profit buyer at or above the posted price;

(2) if the LURA requires a two year ROFR posting period, and the Development Owner intends
to sell the Property upon expiration of the Compliance Period, the notice of intent described in
this section may be submitted within two (2) years before the expiration of the Compliance
Period, as required by Texas Government Code, §2306.6726. If the Development Owner
determines that it will sell the Development at some point later than the end of the Compliance
Period, the notice of intent shall be given within two (2) years before the date upon which the
Development Owner intends to sell the Development in order for the two year ROFR posting
period to be completed prior to intended sale. The two (2) year period referenced in this
paragraph begins when the Department has received and approved all documentation required
under subsection (c)(1) - (12) of this section. During the two (2) years following the notice of
intent and in order to satisfy the ROFR requirement of the LURA, the Development Owner may
enter into an agreement to sell the Development only with the parties listed, and in order of
priority:

(A) during the first six (6) month period after notice of intent, only with a Qualified Nonprofit
Organization that is also a Community Housing Development Organization, as defined in the
HOME Final Rule and is approved by the Department;

(B) during the second six (6) month period after notice of intent, only with a Qualified Nonprofit
Organization or a tenant organization;
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(C) during the second year after notice of intent, only with the Department or with a Qualified
Nonprofit Organization approved by the Department or a tenant organization approved by the
Department; and

(D) if, during the two (2) year period, the Development Owner shall receive an offer to purchase
the Development at or above the Minimum Purchase Price from one of the organizations
designated in subparagraphs (A) - (C) of this paragraph (within the period(s) appropriate to such
organization), the Development Owner may sell the Development to such organization. If,
during such period, the Development Owner shall receive more than one offer to purchase the
Development at or above the Minimum Purchase Price from one or more of the organizations
designated in subparagraphs (A) - (C) of this paragraph (within the period(s) appropriate to such
organizations), the Development Owner may sell the Development at or above the Minimum
Purchase Price to the organization selected by the Development Owner on such basis as it shall
determine appropriate and approved by the Department;

(E) upon expiration of the two (2) year period, if no Minimum Purchase Price offers were
received from a Qualified ROFR Organization or by the Department, the Department will notify
the Development Owner in writing that the ROFR requirement has been met. Upon receipt of
written notice, the Development Owner may pursue the Qualified Contract process or proceed
with the sale to a for-profit buyer at or above the minimum purchase price.;

(3)If the LURA does not specify a required ROFR posting timeframe, or, in the sole
determination of the Department, is unclear on the required ROFR posting timeframe, and the
required ROFR value is determined by the Minimum Purchase Price method, the Development
Owner must adhere to the timeframe described in Texas Government Code, §2306.6726.

(e) Closing the Transaction. The Department shall have the right to enforce the Development
Owner's obligation to sell the Development as herein contemplated by obtaining a power-of-
attorney from the Development Owner to execute such a sale or by obtaining an order for
specific performance of such obligation or by such other means or remedy as shall be, in the
Department's discretion, appropriate.

(1) Prior to closing a sale of the Property, the Development Owner must obtain Department
approval of the transfer through the ownership transfer process in accordance with 810.406 of
this chapter (relating to Ownership Transfers (82306.6713)). The request should include, among
other required transfer documents outlined in the Post Carryover Activities Manual, the final
settlement statement and final sales contract with all amendments. If there is no material change
in the sales price or terms and conditions of the sale, as approved at the conclusion of the ROFR
process, and there are no issues identified during the Ownership Transfer review process, the
Department will notify the Development Owner in writing that the transfer is approved.

(2) If the closing price is materialhy—less than the amount identified in the sales contract or
appraisal that was submitted in accordance with subsection (c)(2)(A) - (C) of this section or the
terms and conditions of the sale change materially, in the Department's sole determination, the
Development Owner must go through the ROFR process again.

(3) Following notice that the ROFR requirement has been met, if the Development Owner fails
to proceed with a request for a Qualified Contract or sell the Property to a for-profit entity within
twenty-four (24) months of the Department's written approval, the Development Owner must
again offer the Property to nonprofits in accordance with the applicable section prior to any
transfer. If the Department determines that the ROFR requirement has not been met during the
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ROFR posting period, the Owner may not re-post under this provision at a ROFR price that is
higher than the originally posted ROFR price until twenty-four (24) months has expired from the
Department's written denial. The Development Owner may market the Property for sale and sell
the Property to a Qualified ROFR Organization during this twenty-four month period.

(F) Appeals. A Development Owner may appeal a staff decision in accordance with 810.902 of
this chapter (relating to the Appeals Process (82306.0321; §2306.6715)). The appeal may
include:

(1) the best interests of the residents of the Development;

(2) the impact the decision would have on other Developments in the Department's portfolio;

(3) the source of the data used as the basis for the Development Owner's appeal;

(4) the rights of nonprofits under the ROFR;

(5) any offers from an eligible nonprofit to purchase the Development; and

(6) other factors as deemed relevant by the Executive Director.

810.408 Qualified Contract Requirements

(a) General. Pursuant to 842(h)(6) of the Code, after the end of the 14th year of the Compliance
Period, the Development Owner of a Development utilizing Housing Tax Credits can request
that the allocating agency find a buyer at the Qualified Contract Price. If a buyer cannot be
located within one (1) year, the Extended Use Period will expire. This section provides the
procedures for the submittal and review of Qualified Contract Request.

(b) Eligibility. Development Owners who received an aHeeation-award of credits on or after
January 1, 2002 are not eligible to request a Qualified Contract prior to the thirty (30) year
anniversary of the date the property was placed in service. (§2306.185) Unless otherwise stated
in the LURA, Development Owners awarded credits prior to 2002 may submit a Qualified
Contract Request at any time after the end of the year proceeding the last year of the Initial
Affordability Period, following the Department's determination that the Development Owner is
eligible. The Initial Affordability Period starts concurrently with the credit period, which begins
at placement-in-service or is deferred until the beginning of the next tax year, if there is an
election. Unless the Development Owner has elected an Initial Affordability Period longer than
the Compliance Period, as described in the LURA, this can commence at any time after the end
of the 14th year of the Compliance Period. References in this section to actions which can occur
after the 14th year of the Compliance Period shall refer, as applicable, to the year preceding the
last year of the Initial Affordability Period, if the Development Owner elected an Initial
Affordability Period longer than the Compliance Period.

(1) If there are multiple buildings placed in service in different years, the end of the Initial
Affordability Period will be based upon the date the last building placed in service. For example,
if five buildings in the Development began their credit periods in 1990 and one began in 1991,
the 15th year would be 2005.

(2) If a Development received an allocation in multiple years, the end of the Initial Affordability
Period will be based upon the last year of a multiple allocation. For example, if a Development
received its first allocation in 1990 and a subsequent allocation and began the credit period in
1992, the 15th year would be 2006.
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(c) Preliminary Qualified Contract Request. All eligible Development Owners must file a
Preliminary Qualified Contract Request.

(1) In addition to determining the basic eligibility described in subsection (b) of this section, the
pre-request will be used to determine that:

(A) the Property does not have any uncorrected issues of noncompliance outside the Corrective
Action Period,;

(B) there is a Right of First Refusal (ROFR) connected to the Property that has been satisfied,;
(C) the Compliance Period has not been extended in the LURA and, if it has, the Development
Owner is eligible to file a pre-request as described in paragraph (2) of this subsectlon and

(2) In order to assess the valrdrty of the pre- request the Development Owner must submlt

(A) Preliminary Request Form;

(B) Qualified Contract Pre-Request fee as outlined in §10.901 of this chapter (relating to Fee
Schedule);

(C) copy of all regulatory agreements or LURAS associated with the property (non-TDHCA);
and

(D) local code compliance report, TDHCA UPCS Inspection Report, or HUD-certified REAC or
UPCS inspection within the last twelve (12) months; and

(E) a copy of the most recent property condition assessment of the property consistent with
Subchapter D of this chapter and in accordance with the requirement described in Texas
Government Code, §2306.186(e).

(3) The pre-request will not bind the Development Owner to submit a Request and does not start
the One (1) Year Period (1YP). A review of the pre-request will be conducted by the Department
within ninety (90) days of receipt of all documents and fees described in paragraph (2) of this
subsection. If the Department determines that this stage is satisfied, a letter will be sent to the
Development Owner stating that they are eligible to submit a Qualified Contract (QC) Request.

(d) Qualified Contract Request. A Development Owner may file a QC Request anytime after
written approval is received from the Department verifying that the Development Owner is
eligible to submit the Request.

(1) Documentation that must be submitted with a Request is outlined in subparagraphs (A) - (P)
of this paragraph:

(A) a completed application and certification;

(B) the Qualified Contract price calculation worksheets completed by a Third-Party certified
public accountant (CPA). The CPA shall certify that they have reviewed annual partnership tax
returns for all years of operation, loan documents for all secured debt, and partnership
agreements. They shall also certify that they are not being compensated for the assignment based
upon a predetermined outcome;

(C) a thorough description of the Development, including all amenities;

(D) a description of all income, rental and other restrictions (non-TDHCA), if any, applicable to
the operation of the Development;

(E) a current title report;

(F) a current appraisal with the effective date within three months prior to the date of the QC
Request and consistent with Subchapter D of this chapter (relating to Underwriting and Loan
Policy);
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(G) a current Phase I Environmental Site Assessment (Phase Il if necessary) with the effective
date within six months of the date of the QC Request and consistent with Subchapter D of this
chapter;

(H) a copy of the most recent property condition assessment of the property, if different from the
assessment submitted during the preliminary qualified contract request, consistent with
Subchapter D of this chapter and in accordance with the requirement described in Texas
Government Code, §2306.186(e);

() a copy of the monthly operating statements for the Development for the most recent twelve
(12) consecutive months;

(J) the three most recent consecutive annual operating statements;

(K) a detailed set of photographs of the development, including interior and exterior of
representative units and buildings, and the property's grounds (including digital photographs that
may be easily displayed on the Department's website);

(L) a current and complete rent roll for the entire Development;

(M) a certification that all tenants in the Development have been notified in writing of the
request for a Qualified Contract. A copy of the letter used for the notification must also be
included,;

(N) if any portion of the land or improvements is leased, copies of the leases;

(O) the Qualified Contract Fee as identified in 810.901 of this chapter; and

(P) additional information deemed necessary by the Department.

(2) Unless otherwise directed by the Department pursuant to subsection (g) of this section, the
Development Owner shall contract with a broker to market and sell the Property. The
Department may, at its sole discretion, notify the Owner that the selected Broker is not approved
by the Department. The fee for this service will be paid by the seller, not to exceed 6 percent of
the QC Price.

(3) Within ninety (90) days of the submission of a complete Request, the Department will notify
the Development Owner in writing of the acceptance or rejection of the Development Owner's
QC Price calculation. The Department will have one (1) year from the date of the acceptance
letter to find a Qualified Purchaser and present a QC. The Department's rejection of the
Development Owner's QC Price calculation will be processed in accordance with subsection (e)
of this section and the 1YP will commence as provided therein.

(e) Determination of Qualified Contract Price. The QC Price calculation is not the same as the
Minimum Purchase Price calculation for the ROFR. The CPA contracted by the Development
Owner will determine the QC Price in accordance with 842(h)(6)(F) of the Code taking the
following into account:

(1) distributions to the Development Owner of any and all cash flow, including incentive
management fees and reserve balance distributions or future anticipated distributions, but
excluding payments of any eligible deferred developer fee. These distributions can only be
confirmed by a review of all prior year tax returns for the Development;

(2) all equity contributions will be adjusted based upon the lesser of the consumer price index or
5 percent for each year, from the end of the year of the contribution to the end of year fourteen or
the end of the year of the request for a QC Price if requested at the end of the year or the year

| prior if the request is made earlier than the last year of the month; and
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(3) these guidelines are subject to change based upon future IRS Rulings and/or guidance on the
determination of Development Owner distributions, equity contributions and/or any other
element of the QC Pricerand.

(F) Appeal of Qualified Contract Price. The Department reserves the right, at any time, to request
additional information to document the QC Price calculation or other information submitted. If
the documentation does not support the price indicated by the CPA hired by the Development
Owner, the Department may engage its own CPA to perform a QC Price calculation and the cost
of such service will be paid for by the Development Owner. If a Development Owner disagrees
with the QC Price calculated by the Department, a Development Owner may appeal in writing. A
meeting will be arranged with representatives of the Development Owner, the Department and
the CPA contracted by the Department to attempt to resolve the discrepancy. The 1YP will not
begin until the Department and Development Owner have agreed to the QC Price in writing.
Further appeals can be submitted in accordance with 810.902 of this title (relating to Appeals
Process (82306.0321; §2306.6715)).

(9) Marketing of Property. By submitting a Request, the Development Owner grants the
Department the authority to market the Development and provide Development information to
interested parties. Development information will consist of pictures of the Development,
location, amenities, number of Units, age of building, etc. Development Owner contact
information will also be provided to interested parties. The Development Owner is responsible
for providing staff to assist with site visits and inspections. Marketing of the Development will
continue until such time that a Qualified Contract is presented or the 1YP has expired.
Notwithstanding subsection (d)(2) of this section, the Department reserves the right to contract
directly with a Third Party in marketing the Development. Cost of such service, including a
broker's fee not to exceed 6 percent, will be paid for by the existing Development Owner. The
Department must have continuous cooperation from the Development Owner. Lack of
cooperation will cause the process to cease and the Development Owner will be required to
comply with requirements of the LURA for the remainder of the Extended Use Period. A
prospective purchaser must complete all requirements of an ownership transfer request and be
approved by the Department prior to closing on the purchase. The Department will assess if the
prospective purchaser is a Qualified Purchaser during the Ownership Transfer review process.
Responsibilities of the Development Owner include but are not limited to the items described in
paragraphs (1) - (3) of this subsection. The Development Owner must:

(1) allow access to the Property and tenant files;

(2) keep the Department informed of potential purchasers; and

(3) notify the Department of any offers to purchase.

(h) Presentation of a Qualified Contract. If the Department finds a Qualified Purchaser willing to
present an offer to purchase the property for an amount at or above the QC Price, the
Development Owner may accept the offer and enter into a commercially reasonable form of
earnest money agreement or other contract of sale for the property and provide a reasonable time
for necessary due diligence and closing of the purchase. If the Development Owner chooses not
to accept the QC offer that the Department presents, the QC request will be closed and the
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possibility of terminating the Extended Use Period through the Qualified Contract process is
eliminated; the Property remains bound by the provisions of the LURA. If the Development
Owner decides to sell the development for the QC Price pursuant to a QC, the consummation of
such a sale is not required for the LURA to continue to bind the Development for the remainder
of the Extended Use Period.

(1) The Department will attempt to procure a QC only once during the Extended Use Period. If
the transaction closes under the contract, the new Development Owner will be required to fulfill
the requirements of the LURA for the remainder of the Extended Use Period.

(2) If the Department fails to present a QC before the end of the 1YP, the Department will file a
release of the LURA and the Development will no longer be restricted to low-income
requirements and compliance. However, in accordance with §42(h)(6)(E)(ii) of the Code, for a
three (3) year period commencing on the termination of the Extended Use Period, the
Development Owner may not evict or displace tenants of Low-Income Units for reasons other
than good cause and will not be permitted to increase rents beyond the maximum tax credit rents.
Additionally, the Development Owner should submit to the Department a request to terminate
the LURA and evidence, in the form of a signed certification and a copy of the letter, to be
ereated-approved by the Department, that the tenants in the Development have been notified in
writing that the LURA will be terminated and have been informed of their protections during the
three (3) year time frame.

(3) Prior to the Department filing a release of the LURA, the Development Owner must correct
all instances of noncompliance at the Property.

(i) Compliance Monitoring during Extended Use Period. For Developments that continue to be
bound by the LURA and remain affordable after the end of the Compliance Period, the
Department will monitor in accordance with implement—modified—comphiance—monitoring

policies-and-procedures—Referto-the Extended Use Period Compliance Policy in Subchapter F of
this chapter (relating to Compliance Monitoring)-fermere-information.
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BOARD ACTION REQUEST
REAL ESTATE ANALYSIS
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action on the proposed repeal of 10 TAC Chapter 10
Subchapter D concerning Underwriting and Loan Policy, and a proposed new 10 TAC Chapter
10 Subchapter D and directing their publication for public comment in the Texas Register

RECOMMENDED ACTION

WHEREAS, pursuant to Chapter 2306 of the Texas Government Code, the
Department is provided the authority to adopt rules governing the administration
of the Department and its programs;

WHEREAS, staff proposes clarifications and changes to the existing rules to
better serve the underwriting of applications submitted under various Department
programs;

NOW, therefore, it is hereby

RESOLVED, that the proposed repeal of 10 TAC Chapter 10 Subchapter D
Underwriting and Loan Policies and proposed new 10 TAC Chapter 10,
Subchapter D, concerning Underwriting and Loan Policies together with the
preambles presented to this meeting, are approved for publication in the Texas
Register for public comment; and

FURTHER RESOLVED, that the Executive Director and his designees be and
each them hereby are authorized, empowered, and directed, for and on behalf of
the Department, to cause the proposed repeal and proposed new Underwriting and
Loan Policies together with the preambles in the form presented to this meeting,
to be published in the Texas Register for public comment and, in connection
therewith, make such non-substantive technical corrections as they may deem
necessary to effectuate the foregoing.

BACKGROUND

The proposed new rules presented herein include changes resulting from both public and staff
input. Nine specific changes are summarized below. Other changes that are minor or clarifying
in nature or changed as a result of other rule changes or definitions are not specifically discussed
herein.

§810.302 Underwriting Rules and Guidelines

810.302(d)(1)(A)(ii) clarifies the current practice of using the most current utility allowance
information available at the time of underwriting.




(i) Net Program Rents. The Underwriter reviews the Applicant's proposed rent schedule
and determines if it is consistent with the representations made in the remainder of the
Application. The Underwriter uses the Gross Program Rents for the year that is most
current at the time the underwriting begins and uses the most current utility allowance
information available.

810.302(e)(1)(B)(iii) puts forth that for identity of interest transactions where existing buildings
will be demolished and therefore of no use in the new development, the acquisition cost used in
the development cost analysis for determining feasibility and tax credit sizing will be the
appraised value of the land. No value or acquisition cost will be attributed to the existing
buildings.

(iif) In no instance will the acquisition cost utilized by the Underwriter exceed the lesser
of the original acquisition cost evidenced by clause (ii)(l) of this subparagraph plus
costs identified in clause (ii)(11)(-b-) of this subparagraph, or if applicable the "as-is"
value conclusion evidenced by clause (ii)(I1)(-a-) of this subparagraph. Acquisition
cost limited to appraised land value for transactions which include existing buildings
that will be demolished. The resulting acquisition cost will be referred to as the
"Adjusted Acquisition Cost."”

810.302(i)(4) moves the first year DCR requirement of 1.15 from the Long Term Feasibility
period [810.302(i)(5)] to the Initial Feasibility determination.

(4) Initial Feasibility.
(A) The first year stabilized pro forma operating expense divided by the first year
stabilized pro forma Effective Gross Income is greater than 68 percent for Rural
Developments 36 Units or less and 65 percent for all other Developments.
(B) The first year DCR is below 1.15

(5) Long Term Feasibility. The Long Term Pro forma, as defined in subsection (d)(5) of
this section, reflects a Debt Coverage Ratio below 1.15 or negative cash flow at any
time during years two through fifteen.

810.303 Market Analysis Rules and Guidelines

810.303(c)(1) simplifies the process for a Market Analyst to remain listed on the approved
Market Analyst list maintained by the Department and adds a provision for automatic removal if
the Market Analyst is inactive in the Department’s programs.

(1) If not listed as an approved Qualified Market Analyst by the Department, a Market
Analyst may request approval by submitting items in subparagraphs (A) - (F) of this
paragraph at least thirty (30) days prior to the first day of the competitive tax credit
Application Acceptance Period or thirty (30) days prior to submission of any other
application for funding for which the Market Analyst must be approved.

(A) Franchise Tax Account Status from the Texas Comptroller of Public Accounts
(not applicable for sole proprietorships).

(B) A current organization chart or list reflecting all members of the firm who may
author or sign the Market Analysis.



(C) Resumes for all members of the firm or subcontractors who may author or sign
the Market Analysis.

(D) General information regarding the firm's experience including references, the
number of previous similar assignments and timeframes in which previous
assignments were completed.

(E) Certification from an authorized representative of the firm that the services to be
provided will conform to the Department's Market Analysis Rules and
Guidelines, as described in this section, in effect for the Application Round in
which each Market Analysis is submitted.

(F) A sample Market Analysis that conforms to the Department's Market Analysis
Rules and Guidelines, as described in this section, in effect for the year in which
the sample Market Analysis is submitted.

The approved Qualified Market Analyst list will be updated annually on or about
October 1st. An already approved Qualified Market Analyst will remain on the list
so long as at least one (1) Market Analysis has been submitted to the Department in
the previous 12 months or items (A),(B),(C) and (E) are submitted prior to October
1st. Otherwise, the Market Analyst will automatically be removed from the list.

810.303(c)(3) creates a publication date of the approved Market Analyst list.
(3) The list of approved Qualified Market Analysts will be posted on the Department's

web site no later than November 1st.

810.305. Environmental Site Assessment Rules and Guidelines

810.305(b)(9) adds a requirement that the ESA include a vapor encroachment screening in
accordance with Vapor Intrusion E2600-10 as required by HUD.

§810.306. Property Condition Assessment Guidelines

810.306(a)(2) adds a requirement that for rehabilitation transactions the PCA provider must
evaluate the cost estimates for a property to meet the International Existing Building Code. This
requirement is applicable only to transactions where the Department is providing Direct Loan
funding.

(2) Code Compliance. The PCA should review and document any known violations of
any applicable federal, state, or local codes. In developing the cost estimates specified
herein, it is the responsibility of the Applicant to ensure that the PCA adequately
considers any and all applicable federal, state, and local laws and regulations which
may govern any work performed to the subject Property. For transactions with Direct
Loan funding from the Department, the PCA provider must also evaluate cost
estimates to meet the International Existing Building Code and other property
standards;



810.307. Direct Loan Requirements

810.307(a)(2) adds a requirement that the loan amortization and term be no longer than six (6)
months of the shortest amortization and term of any senior debt or a maximum of forty (40)
years. This addition maintains the parity of terms requirement with third-party lenders but
shortens the Department’s exposure preventing repayment structures that could negatively
impact the Department’s ability to collect on debt.

(2) unless structured only as an interim construction or bridge loan, the loan term shall be
no less than fifteen (15) years and no greater than forty (40) years and the
amortization schedule shall be no less than thirty (30) years and no greater than forty
(40) years. The Department’s debt will match within six (6) months of the shortest
term or amortization of any senior debt so long as neither exceeds forty (40) years.

810.307(a)(4) clarifies the rule and current practice of structuring the Department’s lien position
on Direct Loans to be superior to certain other forms of debt.

(4) the loan shall have a deed of trust with a permanent lien position that is superior to
any other sources for financing including hard repayment debt that is less than or
equal to the Direct Loan amount and for debt that have soft repayment structures,
non-amortizing balloon notes, have deferred forgivable provisions or in which the
lender has an identity of interest with any member of the Development Team. The
Board may also approve, on a case-by-case basis, an alternative lien priority provided
it determines that the financial risk is outweighed by the need for the proposed
housing; and,

810.307(b)(1) adds a construction start date pursuant to HUD guidelines and extends the
construction completion date to 24 months. Adds a date for requesting the final inspection and
extends the repayment start date.

(b) HOME Direct Loans through the Department must observe the following construction,
occupancy, and repayment provisions in accordance with 24 CFR 92 and as included in the
HOME Direct Loan documents:

(1) Construction must begin no later than twelve (12) months from the date of
“Committing to a specific local project” as defined in 24 CFR Part 92 and must be
completed within twenty-four (24) months of the actual date of loan closing as
reflected by the development’s certificate(s) of occupancy and Certificate of
Substantial Completion (AIA Form G704). A final construction inspection request
must be sent to the Department within 18 months of the actual loan closing date, with
the repayment period beginning on the first day of the 25th month following the
actual date of loan closing. Extensions to the construction or development period may
only be made for good cause and approved by the Executive Director or authorized
designee provided the start of construction is no later than twelve (12) months from
the date of committing to a specific local project;



Attachment A: Preamble and Proposed repeal of 10 TAC Chapter 10, Subchapter D,
concerning 2014 Underwriting and Loan Policies and a proposed new 10 TAC Chapter 10,
Subchapter D, concerning 2015 Underwriting and Loan Policies for public comment and
publication in the Texas Register.

The Texas Department of Housing and Community Affairs (the “Department”) proposes repeal
of 10 TAC Chapter 10, Subchapter D, concerning 2014 Underwriting and Loan Policies. The
purpose of the repeal is to allow for the adoption of a new Subchapter D. The new Subchapter D
is being published concurrently with this proposed repeal.

FISCAL NOTE. Mr. Timothy K. Irvine, Executive Director, has determined that, for each year
of the first five years the repeal is in effect, enforcing or administering the repeal does not have
any foreseeable implications related to costs or revenues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first
five years the repeal is in effect, the public benefit anticipated as a result of the repeal will be to
allow for the adoption of new rules to enhance the State’s ability evaluate the feasibility of
affordable housing developments proposed to be funded in part with limited state resources.
There will not be any economic cost to any individuation required to comply with the repealed
sections.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined
that there will be no economic effect on small businesses or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 19,
2014 to October 20, 2014 to receive input on the repealed sections. Written comments may be
submitted to the Texas Department of Housing and Community Affairs, P.O. Box 13941, Austin,
Texas 78711-3941, ATTN: Pam Cloyde, or by email to pcloyde@tdhca.state.tx.us, or by FAX
to (512) 475-4420. ALL COMMENTS MUST BE RECEIVED BY 5:00 PM on OCTOBER 20,
2014,

STATUTORY AUTHORITY. The repeal is proposed pursuant to Texas Government code
82306.053, which authorizes the Department to adopt rules. The proposed repeal affects no
other code, article or statute.

§10.301. General Provisions.

§10.302. Underwriting Rules and Guidelines.

810.303. Market Analysis Rules and Guidelines.

§10.304. Appraisal Rules and Guidelines.

810.305. Environmental Site Assessment Rules and Guidelines.
810.306. Property Condition Assessment Guidelines.

810.307. Direct Loan Requirements.



Attachment B: Preamble and Proposed new 10 TAC, Chapter 10, Subchapter D, §810.301
—10.307, Underwriting and Loan Policy for public comment and publication in the Texas
Register.

The Texas Department of Housing and Community Affairs (the “Department”) proposes new 10
TAC, Chapter 10, Subchapter D, §810.301 — 10.307. The purpose of the new rule is to provide
the Department and participants in the Department’s affordable housing programs guidance in
awarding funds to properties that are economically viable and appropriate for their residents.

810.301. General Provisions. This section provides the overall purpose of the rule and describes
an appeal procedure. The rule is necessary for the underwriting review of affordable housing
development’s financial feasibility and economic viability that ensures the most efficient
allocation of State resources.

810.302. Underwriting Rules and Guidelines. This section describes the general provisions,
underwriting processes and contents of the underwriting reports produced by the Department.
Processes for analyzing the feasibility of an affordable housing development’s operating revenue
and expenses are described and procedures for development cost estimation are outlined.

810.303. Market Analysis Rules and Guidelines. This section establishes the organization and
contents of market study reports prepared by third-party market analyst professionals. The
market study reports are used by the Department to assist in determining demand for the
affordable housing developments being considered for funding.

810.304. Appraisal Rules and Guidelines. This section establishes the organization and contents
of appraisal reports prepared by third-party appraisers. The appraisals establish values for land
and affordable housing developments and these values are used by the Department in analyzing
the cost of a development which impacts feasibility.

810.305. Environmental Site Assessment Rules and Guidelines. This section establishes the
organization and contents of reports that assess the environmental conditions of an affordable
housing development site. These reports are prepared by third-party environmental engineers
and professionals. The reports help the Department award funding for developments that do not
contain environmental conditions that could be harmful to residents.

810.306. Property Condition Assessment Guidelines. This section establishes the organization
and contents of reports that assess the physical condition of an existing affordable housing
development that is proposed to be rehabilitated and repaired. The reports are prepared by third-
party engineers and professionals. The reports help the Department determine the cost of the
rehabilitation for feasibility purposes and to inform the Department regarding the scope of work
needed to adequately rehabilitate the property.

810.307. Direct Loan Requirements. This section discusses the repayment terms and conditions
of loans made by the Department to owners of an affordable housing developments. Items such
as loan amortization, term, lien position and construction loan requirements are defined.

FISCAL NOTE. Mr. Timothy K. Irvine, Executive Director, has determined that, for each year
of the first five years the new sections are in effect, enforcing or administering the new sections



does not have any foreseeable implications related to costs or revenues of the state or local
governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first
five years the new sections are in effect, the public benefit anticipated as a result of the new
sections will enhance the Department’s ability to provide financially sound affordable housing
developments. The cost to produce the Environmental Site Assessment report required under
810.305 may increase as a result of the additional scope of work relating to the identification of
potentially hazardous explosive activities on-site or in the general area of the site. The
incremental cost is not known. There are no other new or additional costs, other than those
currently in effect, to persons required to comply with the new rules.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined
that there will be no new or additional economic effect on small businesses or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 19,
2014 to October 20, 2014 to receive input on the new sections. Written comments may be
submitted to the Texas Department of Housing and Community Affairs, P.O. Box 13941, Austin,
Texas 78711-3941, ATTN: Pam Cloyde, or by email to pcloyde@tdhca.state.tx.us, or by FAX
to (512) 475-4420. ALL COMMENTS MUST BE RECEIVED BY 5:00 PM on OCTOBER 20,
2014.

STATUTORY AUTHORITY. The new sections are proposed pursuant to Texas Government
code §2306.053, which authorizes the Department to adopt rules. The proposed sections affect
no other code, article or statute.



Subchapter D — Underwriting and Loan Policy

810.301. General Provisions.

(@) Purpose. This subchapter applies to the underwriting, Market Analysis, appraisal,
Environmental Site Assessment, Property Condition Assessment, and Direct Loan standards
employed by the Department. This subchapter provides rules for the underwriting review of an
affordable housing Development's financial feasibility and economic viability that ensures the
most efficient allocation of resources while promoting and preserving the public interest in
ensuring the long-term health of the Department's portfolio. In addition, this chapter guides staff
in making recommendations to the Executive Award and Review Advisory Committee (the
"Committee"), Executive Director, and the Board to help ensure procedural consistency in the
determination of Development feasibility (Texas Government Code, §82306.081(c), 2306.185,
and 2306.6710(d)). Due to the unique characteristics of each Development the interpretation of
the rules and guidelines described in this subchapter is subject to the discretion of the
Department and final determination by the Board.

(b) Appeals. Certain programs contain express appeal options. Where not indicated, §10.902 of
this chapter (relating to Appeals Process (82306.0321; §2306.6715)) includes general appeal
procedures. In addition, the Department encourages the use of Alternative Dispute Resolution
(“ADR”) methods, as outlined in 810.904 of this chapter (relating to Alternative Dispute
Resolution (ADR) Policy).

§10.302. Underwriting Rules and Guidelines.

(@) General Provisions. Pursuant to Texas Government Code, §2306.148 and §2306.185(b), the
Board is authorized to adopt underwriting standards as set forth in this section. Furthermore, for
Housing Credit Allocation, 842(m)(2) of the Internal Revenue Code (the "Code™), requires the
tax credits allocated to a Development not to exceed the amount necessary to assure feasibility.
The rules adopted pursuant to the Texas Government Code and the Code are developed to result
in a Credit Underwriting Analysis Report used by the Board in decision making with the goal of
assisting as many Texans as possible by providing no more financing than necessary based on an
independent analysis of Development feasibility. The Report generated in no way guarantees or
purports to warrant the actual performance, feasibility, or viability of the Development.

(b) Report Contents. The Report provides a synopsis and reconciliation of the Application
information submitted by the Applicant. The Report contents will be based solely upon
information that is provided in accordance with and within the timeframes set forth in the current
Quialified Allocation Plan (“QAP”) or Notice of Funds Availability (“NOFA”), as applicable.

(c) Recommendations in the Report. The conclusion of the Report includes a recommended
award of funds or Housing Credit Allocation Amount based on the lesser amount calculated by
the program limit method, if applicable, gap/debt coverage ratio (“DCR”) method, or the amount
requested by the Applicant as further described in paragraphs (1) - (3) of this subsection, and
states any feasibility conditions to be placed on the award.
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Program Limit Method. For Applicants requesting a Housing Credit Allocation, this
method is based upon calculation of Eligible Basis after applying all cost verification
measures and program limits as described in this section. The Applicable Percentage used
is as defined in 810.3 of this chapter (relating to Definitions). For Applicants requesting
funding through a Department program other than Housing Tax Credits, this method is
based upon calculation of the funding limit based on the current program rules or NOFA
at the time of underwriting.

Gap/DCR Method. This method evaluates the amount of funds needed to fill the gap
created by Total Housing Development Cost less total non-Department-sourced funds or
Housing Tax Credits. In making this determination, the Underwriter resizes any
anticipated deferred developer fee down to zero before reducing the amount of
Department funds or Housing Tax Credits. In the case of Housing Tax Credits, the
syndication proceeds needed to fill the gap in permanent funds are divided by the
syndication rate to determine the amount of Housing Tax Credits. In making this
determination and based upon specific conditions set forth in the Report, the Underwriter
may assume adjustments to the financing structure or make adjustments to any
Department financing, such that the cumulative DCR conforms to the standards described
in this section.

The Amount Requested. The amount of funds that is requested by the Applicant as
reflected in the original Application documentation.

(d) Operating Feasibility. The operating financial feasibility of developments funded by the
Department is tested by subtracting operating expenses, including replacement reserves and
taxes, from income to determine Net Operating Income. The annual Net Operating Income is
divided by the cumulative annual debt service required to be paid to determine the Debt
Coverage Ratio (“DCR”). The Underwriter characterizes a Development as infeasible from an
operational standpoint when the DCR does not meet the minimum standard set forth in paragraph
(4)(D) of this subsection. The Underwriter may model adjustments to the financing structure,
which could result in a re-characterization of the Development as feasible based upon specific
conditions set forth in the Report.

1)

Income. In determining the first year stabilized pro forma, the Underwriter evaluates the

reasonableness of the Applicant's income estimate by determining the appropriate rental

rate per unit based on contract, program, and market factors. Miscellaneous income,

vacancy and collection loss limits as set forth in subparagraphs (B) and (C) of this

paragraph, respectively, are applied unless well-documented support is provided.

(A) Rental Income. The Underwriter will independently calculate the Pro Forma Rent
for comparison to the Applicant's estimate in the Application.

(i) Market Rents. The Underwriter will use the Market Analyst's conclusion of
Market Rent if reasonably justified and supported by the attribute adjustment
matrix of Comparable Units as described in 810.303 of this chapter (relating to
Market Analysis Rules and Guidelines). Independently determined Market
Rents by the Underwriter may be used based on rent information gained from
direct contact with comparable properties, whether or not used by the Market
Analyst, and other market data sources.

(if) Net Program Rents. The Underwriter reviews the Applicant's proposed rent
schedule and determines if it is consistent with the representations made in the
remainder of the Application. The Underwriter uses the Gross Program Rents



for the year that is most current at the time the underwriting begins and uses
the most current utility information available. When underwriting for a
simultaneously funded competitive round, all Applications are underwritten
with the Gross Program Rents for the same year. If Gross Program Rents are
adjusted by the Department after the close of the Application Acceptance
Period, but prior to publication of the Report, the Underwriter may adjust the
EGI to account for any increase or decrease in Gross Program Rents for the
purposes of determining the reasonableness of the Applicant's EGI.

()] Units must be individually metered for all utility costs to be paid by
the tenant.

(I) Gas utilities are verified on the building plans and elsewhere in the
Application when applicable.

(1) Trash allowances paid by the tenant are rare and only considered when
the building plans allow for individual exterior receptacles.

(IV) Refrigerator and range allowances are not considered part of the tenant-
paid utilities unless the tenant is expected to provide their own
appliances, and no eligible appliance costs are included in the Total
Housing Development Cost schedule.

(iii) Contract Rents. The Underwriter reviews rental assistance contracts to
determine the Contract Rents currently applicable to the Development.
Documentation supporting the likelihood of continued rental assistance is also
reviewed. The Underwriter will take into consideration the Applicant's intent to
request a Contract Rent increase. At the discretion of the Underwriter, the
Applicant's proposed rents may be used as the Pro Forma Rent, with the
recommendations of the Report conditioned upon receipt of final approval of
such increase.

(B) Miscellaneous Income. All ancillary fees and miscellaneous secondary income,
including, but not limited to late fees, storage fees, laundry income, interest on
deposits, carport rent, washer and dryer rent, telecommunications fees, and other
miscellaneous income, are anticipated to be included in a $5 to $20 per Unit per
month range. Exceptions may be made at the discretion of the Underwriter for
garage income, pass-through utility payments, pass-through water, sewer and trash
payments, cable fees, congregate care/assisted living/elderly facilities, and child care
facilities.

(i) Exceptions must be justified by operating history of existing comparable
properties.

(i) The Applicant must show that the tenant will not be required to pay the
additional fee or charge as a condition of renting a Unit and must show that the
tenant has a reasonable alternative.

(iii) The Applicant's operating expense schedule should reflect an itemized
offsetting cost associated with income derived from pass-through utility
payments, pass-through water, sewer and trash payments, and cable fees.

(iv) Collection rates of exceptional fee items will generally be heavily discounted.

(v) If an additional fee is charged for the use of an amenity, any cost associated
with the construction, acquisition, or development of the hard assets needed to
produce the additional fee for such amenity must be excluded from Eligible
Basis.



(C) Vacancy and Collection Loss. The Underwriter generally uses a vacancy rate of 7.5
percent (5 percent vacancy plus 2.5 percent for collection loss). The Underwriter
may use other assumptions based on conditions in the immediate market area.
Qualified Elderly Developments and 100 percent project-based rental subsidy
developments and other well documented cases may be underwritten at a combined
5 percent at the discretion of the Underwriter if the historical performance reflected
in the Market Analysis is consistently higher than a 95 percent occupancy rate.

(D) Effective Gross Income (“EGI’’). The Underwriter independently calculates EGI. If
the EGI estimate provided by the Applicant is within 5 percent of the EGI calculated
by the Underwriter, the Applicant's EGI is characterized as reasonable in the Report;
however, for purposes of calculating DCR the Underwriter's pro forma will be used
unless the Applicant's pro forma meets the requirements of paragraph (3) of this
subsection.

(2) Expenses. In determining the first year stabilized pro forma, the Underwriter evaluates the
reasonableness of the Applicant's expense estimate by line item comparisons based upon
the specifics of each transaction, including the Development type, the size of the Units,
and the Applicant's expectations as reflected in their pro forma. Historical stabilized
certified financial statements of the Development or Third Party quotes specific to the
Development will reflect the strongest data points to predict future performance. The
Department’s Database of properties in the same location or region as the proposed
Development also provides heavily relied upon data points; expense data from the
Department’s Database is available on the Department's website. Data from the Institute of
Real Estate Management's (“IREM”) most recent Conventional Apartments-
Income/Expense Analysis book for the proposed Development's property type and specific
location or region may be referenced. In some cases local or project-specific data such as
Public Housing Authority (“PHA”) Utility Allowances and property tax rates are also
given significant weight in determining the appropriate line item expense estimate.
Estimates of utility savings from green building components, including on-site renewable
energy, must be documented by an unrelated contractor or component vendor. Well
documented information provided in the Market Analysis, Appraisal, the Application, and
other sources may be considered.

(A) General and Administrative Expense (“G&A”)--Expense for operational
accounting fees, legal fees, advertising and marketing expenses, office operation,
supplies, and equipment expenses. G&A does not include partnership related
expenses such as asset management, accounting or audit fees. Costs of tenant
services are not included in G&A.

(B) Management Fee. Fee paid to the property management company to oversee the
operation of the Property and is most often based upon a percentage of Effective
Gross Income as documented in a property management agreement. Typically, 5
percent of the Effective Gross Income is used, though higher percentages for rural
transactions may be used. Percentages as low as 3 percent may be used if well
documented.

(C) Payroll Expense. Expense for direct on-site staff payroll, insurance benefits, and
payroll taxes including payroll expenses for repairs and maintenance typical of a
comparable development. It does not, however, include direct security payroll or
additional tenant services payroll.

(D) Repairs and Maintenance Expense. Expense for repairs and maintenance, Third-
Party maintenance contracts and supplies. It should not include capitalized expenses



that would result from major replacements or renovations. Direct payroll for repairs
and maintenance activities are included in payroll expense.

(E) Utilities Expense. Utilities expense includes all gas and electric energy expenses
paid by the Development.

(F) Water, Sewer, and Trash Expense (“WST?”). Includes all water, sewer and trash
expenses paid by the Development.

(G) Insurance Expense. Insurance expense includes any insurance for the buildings,
contents, and general liability, but not health or workman's compensation insurance.

(H) Property Tax. Includes real property and personal property taxes but not payroll
taxes.

(i) An assessed value will be calculated based on the capitalization rate published
by the county taxing authority. If the county taxing authority does not publish a
capitalization rate, a capitalization rate of 10 percent or a comparable assessed
value may be used.

(if) Property tax exemptions or a Proposed Payment In Lieu Of Tax (“PILOT”)
agreement must be documented as being reasonably achievable. At the
discretion of the Underwriter, a property tax exemption that meets known
federal, state and local laws may be applied based on the tax-exempt status of
the Development Owner and its Affiliates.

() Reserves. An annual reserve for replacements of future capital expenses and any
ongoing operating reserve requirements. The Underwriter includes minimum
reserves of $250 per Unit for New Construction and Reconstruction Developments
and $300 per Unit for all other Developments. The Underwriter may require an
amount above $300 for the Development based on information provided in the
Property Condition Assessment (“PCA”). The Applicant's assumption for reserves
may be adjusted by the Underwriter if the amount provided by the Applicant is
insufficient to fund capital needs as documented by the PCA during the first fifteen
(15) years of the long term pro forma. Higher reserves may be used if documented
by a primary lender or syndicator.

(J) Other Expenses. The Underwriter will include other reasonable and documented
expenses. These include audit fees, tenant services, security expense and compliance
fees. This category does not include depreciation, interest expense, lender or
syndicator's asset management fees, or other ongoing partnership fees. The most
common other expenses are described in more detail in clauses (i) - (iv) of this
subparagraph.

(i) Tenant Services. Cost to the Development of any non-traditional tenant
benefit such as payroll for instruction or activities personnel and associated
operating expenses. Tenant services expenses are considered in calculating the
DCR.

(if) Security Expense. Contract or direct payroll expense for policing the premises
of the Development.

(iii) Compliance Fees. Include only compliance fees charged by the Department
and are considered in calculating the DCR.

(iv) Cable Television Expense. Includes fees charged directly to the Development
Owner to provide cable services to all Units. The expense will be considered
only if a contract for such services with terms is provided and income derived
from cable television fees is included in the projected EGI. Cost of providing
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cable television in only the community building should be included in G&A as
described in subparagraph (A) of this paragraph.

(K) The Underwriter may request additional documentation supporting some, none or all
expense line items. If a rationale acceptable to the Underwriter for the difference is
not provided, the discrepancy is documented in the Report. If the Applicant's total
expense estimate is within 5 percent of the final total expense figure calculated by
the Underwriter, the Applicant's figure is characterized as reasonable in the Report;
however, for purposes of calculating DCR, the Underwriter's independent
calculation will be used unless the Applicant's first year stabilized pro forma meets
the requirements of paragraph (3) of this subsection.

Net Operating Income (“NOI”’). The difference between the EGI and total operating
expenses. If the first year stabilized NOI figure provided by the Applicant is within 5
percent of the NOI calculated by the Underwriter, the Applicant's figure is characterized
as reasonable in the Report; however, for purposes of calculating the first year stabilized
pro forma DCR, the Underwriter will maintain and use his independent calculation of
NOI, unless the Applicant's first year stabilized EGI, total expenses, and NOI are each
within 5 percent of the Underwriter's estimates.

Debt Coverage Ratio. DCR is calculated by dividing NOI by the sum of scheduled loan
principal and interest payments for all permanent sources of funds. Loan principal and
interest payments are calculated based on the terms indicated in the term sheet(s) for
financing submitted in the Application. Unusual or non-traditional financing structures
may also be considered.

(A) Interest Rate. The rate documented in the term sheet(s) will be used for debt service
calculations. Term sheets indicating a variable interest rate must provide a
breakdown of the rate index and component rates comprising an all-in interest rate.
The term sheet(s) must state the lender's underwriting interest rate, or the Applicant
must submit a separate statement from the lender with an estimate of the interest rate
as of the date of such statement. The Underwriter may adjust the underwritten
interest rate based on data collected on similarly structured transactions or rate index
history.

(B) Amortization Period. The Department generally requires an amortization of not
less than thirty (30) years, and not more than forty (40) years (fifty (50) years for
federally sourced loans), or an adjustment to the amortization is made for the
purposes of the analysis and recommendations. In non-Housing Tax Credit
transactions a lesser amortization period may be used if the Department's funds are
fully amortized over the same period.

(C) Repayment Period. For purposes of projecting the DCR over a 30-year period for
developments with permanent financing structures with balloon payments in less
than thirty (30) years, the Underwriter will carry forward debt service based on a full
amortization at the interest rate stated in the term sheet(s).

(D) Acceptable Debt Coverage Ratio Range. Except as set forth in (i) or (ii), below,
the acceptable first year stabilized pro forma DCR for all priority or foreclosable
lien financing plus the Department's proposed financing must be between a
minimum of 1.15 and a maximum of 1.35.

(i) For Developments other than HOPE VI and USDA transactions, if the DCR is
less than the minimum, the recommendations of the Report may be based on an
assumed reduction to debt service and the Underwriter will make adjustments



to the assumed financing structure in the order presented in subclauses (1) -
(1) of this clause:

M a reduction of the interest rate or an increase in the amortization
period for Direct Loans;

(1) a reclassification of Direct Loans to reflect grants, if permitted by
program rules;

(1) a reduction in the permanent loan amount for non-Department funded
loans based upon the rates and terms in the permanent loan term
sheet(s) as long as they are within the ranges in subparagraphs (A) and
(B) of this paragraph.

(if) If the DCR is greater than the maximum, the recommendations of the Report
may be based on an assumed increase to debt service and the Underwriter will
make adjustments to the assumed financing structure in the order presented in
subclauses (1) - (111) of this clause:

()] reclassification of Department funded grants to reflect loans, if
permitted by program rules;

(I1) an increase in the interest rate or a decrease in the amortization period
for Direct Loans;

(1) an increase in the permanent loan amount for non-Department funded
loans based upon the rates and terms in the permanent loan term sheet
as long as they are within the ranges in subparagraphs (A) and (B) of
this paragraph.

(ili) For Housing Tax Credit Developments, a reduction in the recommended
Housing Credit Allocation Amount may be made based on the gap/DCR
method described in subsection (c)(2) of this section.

(iv) Although adjustments in debt service may become a condition of the Report,
future changes in income, expenses, and financing terms could allow for an
acceptable DCR.

(5) Long Term Pro forma. The Underwriter will create a 30-year operating pro forma.

(A) The Underwriter's first year stabilized pro forma is utilized unless the Applicant's
first year stabilized EGI, operating expenses, and NOI are each within 5 percent of
the Underwriter's estimates.

(B) A 2 percent annual growth factor is utilized for income and a 3 percent annual
growth factor is utilized for expenses.

(C) Adjustments may be made to the long term pro forma if satisfactory support
documentation is provided by the Applicant or as determined by the Underwriter.

(e) Total Housing Development Costs. The Development's need for permanent funds and,
when applicable, the Development's Eligible Basis is based upon the projected Total Housing
Development Cost. The Department's estimate of the Total Housing Development Cost will be
based on the Applicant's development cost schedule to the extent that it can be verified to a
reasonable degree of certainty with documentation from the Applicant and tools available to the
Underwriter. For New Construction Developments, the Underwriter's total cost estimate will be
used unless the Applicant's Total Housing Development Cost is within 5 percent of the
Underwriter's estimate. The Department's estimate of the Total Housing Development Cost for
acquisition/Rehabilitation will be based in accordance with the PCA's estimated cost for the
scope of work as defined by the Applicant and 810.306(a)(5) of this chapter (relating to PCA
Guidelines). If the Applicant's is utilized and the Applicant's line item costs are inconsistent with



documentation provided in the Application or program rules, the Underwriter may make
adjustments to the Applicant's Total Housing Development Cost.

(1) Acquisition Costs. The underwritten acquisition cost is verified with Site Control
document(s) for the Property.

(A) Excess Land Acquisition. In cases where more land is to be acquired (by the
Applicant or a Related Party) than will be utilized as the Development Site and the
remainder acreage is not accessible for use by tenants or dedicated as permanent and
maintained green space, the value ascribed to the proposed Development Site will be
prorated based on acreage from the total cost reflected in the Site Control
document(s). An appraisal containing segregated values for the total acreage, the
acreage for the Development Site and the remainder acreage, or tax assessment value
may be used by the Underwriter in making a proration determination based on
relative value; however, the Underwriter will not utilize a prorated value greater than
the total amount in the Site Control document(s).

(B) Identity of Interest Acquisitions.

(i) An acquisition will be considered an identity of interest transaction when the
seller is an Affiliate of, a Related Party to, any owner at any level of the
Development Team or a Related Party lender; and

() is the current owner in whole or in part of the Property; or

(1) has or had within the prior 36 months, legal or beneficial ownership of
the property or any portion thereof or interest therein prior to the first
day of the Application Acceptance Period.

(if) Inall identity of interest transactions the Applicant is required to provide:

M the original acquisition cost evidenced by an executed settlement
statement or, if a settlement statement is not available, the original asset
value listed in the most current financial statement for the identity of
interest owner; and

(1) if the original acquisition cost evidenced by subclause (I) of this clause
is less than the acquisition cost stated in the application:

(-a-) an appraisal that meets the requirements of §10.304 of this
chapter (relating to Appraisal Rules and Guidelines); and
(-b-) any other verifiable costs of owning, holding, or improving the

Property, excluding seller financing, that when added to the

value from subclause (1) of this clause justifies the Applicant's

proposed acquisition amount.

(-1-) For land-only transactions, documentation of owning,
holding or improving costs since the original acquisition
date may include property taxes, interest expense to
unrelated Third Party lender(s), capitalized costs of any
physical improvements, the cost of zoning, platting, and
any off-site costs to provide utilities or improve access to
the Property. All allowable holding and improvement
costs must directly benefit the proposed Development by
a reduction to hard or soft costs. Additionally, an annual
return of 10 percent may be applied to the original capital
investment and documented holding and improvement
costs; this return will be applied from the date the



applicable cost is incurred until the date of the
Department's Board meeting at which the Grant, Direct
Loan and/or Housing Credit Allocation will be
considered.

(-2-) For transactions which include existing buildings that will
be rehabilitated or otherwise retained as part of the
Development, documentation of owning, holding, or
improving costs since the original acquisition date may
include capitalized costs of improvements to the
Property, and in the case of USDA financed
Developments the cost of exit taxes not to exceed an
amount necessary to allow the sellers to be made whole
in the original and subsequent investment in the Property
and avoid foreclosure. Additionally, an annual return of
10 percent may be applied to the original capital
investment and documented holding and improvement
costs; this return will be applied from the date the
applicable cost was incurred until the date of the
Department's Board meeting at which the Grant, Direct
Loan and/or Housing Credit Allocation will be
considered. For any period of time during which the
existing buildings are occupied or otherwise producing
revenue, holding costs may not include capitalized costs,
operating expenses, including, but not limited to, property
taxes and interest expense.

(iii) In no instance will the acquisition cost utilized by the Underwriter exceed the
lesser of the original acquisition cost evidenced by clause (ii)(I) of this
subparagraph plus costs identified in clause (ii)(11)(-b-) of this subparagraph, or
if applicable the "as-is" value conclusion evidenced by clause (ii)(I1)(-a-) of
this subparagraph. Acquisition cost is limited to appraised land value for
transactions which include existing buildings that will be demolished. The
resulting acquisition cost will be referred to as the "Adjusted Acquisition
Cost."

(C) Eligible Basis on Acquisition of Buildings. Building acquisition cost will be
included in the underwritten Eligible Basis if the Applicant provided an appraisal
that meets the Department's Appraisal Rules and Guidelines as described in §10.304
of this chapter. The underwritten eligible building cost will be the lowest of the
values determined based on clauses (i) - (iii) of this subparagraph:

(i) the Applicant's stated eligible building acquisition cost;

(if) the total acquisition cost reflected in the Site Control document(s), or the
Adjusted Acquisition Cost (as defined in subparagraph (B)(iii) of this
paragraph), prorated using the relative land and building values indicated by
the applicable appraised value;

(iii) total acquisition cost reflected in the Site Control document(s), or the Adjusted
Acquisition Cost (as defined in subparagraph (B)(iii) of this paragraph), less
the appraised "as-vacant” land value; or

(iv) the Underwriter will use the value that best corresponds to the circumstances
presently affecting the Development and that will continue to affect the



@)

3)

(4)

(5)

(6)

Development after transfer to the new owner in determining the building value.
Any value of existing favorable financing will be attributed prorata to the land
and buildings.
Off-Site Costs. The Underwriter will only consider costs of Off-Site Construction that are
well documented and certified to by a Third Party engineer on the required Application
forms and supporting documentation.
Site Work Costs. The Underwriter will only consider costs of Site Work that are well
documented and certified to by a Third Party engineer on the required Application forms
and supporting documentation.

Building Costs.

(A) New Construction and Reconstruction. The Underwriter will use the Marshall and
Swift Residential Cost Handbook, other comparable published Third-Party cost
estimating data sources, historical final cost certifications of previous Housing Tax
Credit developments and other acceptable cost data available to the Underwriter to
estimate Building Cost. Generally, the "Average Quality" multiple, townhouse, or
single family costs, as appropriate, from the Marshall and Swift Residential Cost
Handbook or other comparable published Third-Party data source, will be used
based upon details provided in the Application and particularly building plans and
elevations. The Underwriter will consider amenities, specifications and development
types not included in the Average Quality standard.

(B) Rehabilitation and Adaptive Reuse.

(i) The Applicant must provide a detailed narrative description of the scope of
work for the proposed rehabilitation.

(if) The Underwriter will use cost data provided by the PCA. In the case where the
PCA is inconsistent with the Applicant's estimate as proposed in the Total
Housing Development Cost schedule and/or the Applicant's scope of work, the
Underwriter may request a supplement executed by the PCA provider
reconciling the Applicant's estimate and detailing the difference in costs. If the
Underwriter determines that the reasons for the initial difference in costs are
not well-documented, the Underwriter utilizes the initial PCA estimations.

Contingency. All contingencies identified in the Applicant's project cost schedule,

including any soft cost contingency, will be limited to a maximum of 7 percent of
Building Cost plus Site Work and off-sites for New Construction and Reconstruction
Developments, and 10 percent of Building Cost plus Site Work and off-sites for
Rehabilitation and Adaptive Reuse Developments. For Housing Tax Credit Developments,
the percentage is applied to the sum of the eligible Building Cost, eligible Site Work costs
and eligible off-site costs in calculating the eligible contingency cost. The Applicant's
estimate is used by the Underwriter if less than the 7 percent or 10 percent limit, as
applicable, but in no instance less than 5 percent.

Contractor Fee. Contractor fees include general requirements, contractor overhead, and
contractor profit. General requirements include, but are not limited to, on-site supervision
or construction management, off-site supervision and overhead, jobsite security,
equipment rental, storage, temporary utilities, and other indirect costs. Contractor fees are
limited to a total of 14 percent on Developments with Hard Costs of $3 million or greater,
the lesser of $420,000 or 16 percent on Developments with Hard Costs less than $3
million and greater than $2 million, and the lesser of $320,000 or 18 percent on
Developments with Hard Costs at $2 million or less. For tax credit Developments, the
percentages are applied to the sum of the Eligible Hard Costs in calculating the eligible
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contractor fees. For Developments also receiving financing from USDA, the combination
of builder's general requirements, builder's overhead, and builder's profit should not
exceed the lower of TDHCA or USDA requirements. Additional fees for ineligible costs
will be limited to the same percentage of ineligible Hard Costs but will not be included in

Eligible Basis.

Developer Fee.

(A) For Housing Tax Credit Developments, the Developer fees and Development
Consultant fees included in Eligible Basis cannot exceed 15 percent of the project's
eligible costs, less Developer fees, for Developments proposing fifty (50) Units or
more and 20 percent of the project's eligible costs, less Developer fees, for
Developments proposing forty-nine (49) Units or less.

(B) Any additional Developer fee claimed for ineligible costs will be limited to the same
percentage but applied only to ineligible Hard Costs (15 percent for Developments
with fifty (50) or more Units, or 20 percent for Developments with forty-nine (49) or
fewer Units). Any Developer fee above this limit will be excluded from Total
Housing Development Costs. All fees to Affiliates and/or Related Parties for work or
guarantees determined by the Underwriter to be typically completed or provided by
the Developer or Principal(s) of the Developer will be considered part of Developer
fee.

(C) In the case of a transaction requesting acquisition Housing Tax Credits:

(i) the allocation of eligible Developer fee in calculating Rehabilitation/New
Construction Housing Tax Credits will not exceed 15 percent of the
Rehabilitation/New Construction eligible costs less Developer fees for
Developments proposing fifty (50) Units or more and 20 percent of the
Rehabilitation/New Construction eligible costs less Developer fees for
Developments proposing forty-nine (49) Units or less; and

(i) no Developer fee attributable to an identity of interest acquisition of the
Development will be included.

(D) Eligible Developer fee is multiplied by the appropriate Applicable Percentage
depending whether it is attributable to acquisition or rehabilitation basis.

(E) For non-Housing Tax Credit developments, the percentage can be up to 15 percent,
but is based upon Total Housing Development Cost less the sum of the fee itself,
land costs, the costs of permanent financing, excessive construction period financing
described in paragraph (8) of this subsection, reserves, and any identity of interest
acquisition cost.

Financing Costs. Eligible construction period interest is limited to the lesser of actual
eligible construction period interest, or the interest on one (1) year's fully drawn
construction period loan funds at the construction period interest rate indicated in the term
sheet(s). Any excess over this amount will not be included in Eligible Basis. Construction
period interest on Related Party construction loans is not included in Eligible Basis.

Reserves. The Underwriter will utilize the amount described in the Applicant's project

cost schedule if it is within the range of two (2) to six (6) months of stabilized operating
expenses plus debt service. Alternatively, the Underwriter may consider a greater amount
proposed by the first lien lender or syndicator if the detail for such greater amount is
reasonable and well documented. Reserves do not include capitalized asset management
fees, guaranty reserves or other similar costs. Lease up reserves, exclusive of initial start-
up costs, funding of other reserves and interim interest, may be considered with
documentation showing assumptions acceptable to the Underwriter. In no instance will



total reserves exceed twelve (12) months of stabilized operating expenses plus debt
service (including transferred replacement reserves for USDA or HUD financed
rehabilitation transactions).

(10) Other Soft Costs. For Housing Tax Credit Developments, all other soft costs are divided
into eligible and ineligible costs. Eligible costs are defined by the Code, but generally are
costs that can be capitalized in the basis of the Development for tax purposes. Ineligible
costs are those that tend to fund future operating activities and operating reserves. The
Underwriter will evaluate and apply the allocation of these soft costs in accordance with
the Department's prevailing interpretation of the Code. If the Underwriter questions the
amount or eligibility of any soft costs, the Applicant will be given an opportunity to
clarify and address the concern prior to completion of the Report.

(F) Development Team Capacity and Development Plan.

(1) The Underwriter will evaluate and report on the overall capacity of the Development Team
by reviewing aspects, including but not limited to those identified in subparagraphs (A) -
(D) of this paragraph:

(A) personal credit reports for development sponsors, Developer fee recipients and those
individuals anticipated to provide guarantee(s). The Underwriter will evaluate the
credit report and identify any bankruptcy, state or federal tax liens or other relevant
credit risks for compliance with eligibility and debarment requirements in this
chapter;

(B) quality of construction, Rehabilitation, and ongoing maintenance of previously
awarded housing developments by review of construction inspection reports,
compliance on-site visits, findings of UPCS violations and other information
available to the Underwriter;

(C) for Housing Tax Credit Developments, repeated or ongoing failure to timely submit
cost certifications, requests for and clearance of final inspections, and timely
response to deficiencies in the cost certification process;

(D) adherence to obligations on existing or prior Department funded developments with
respect to program rules and documentation.

(2) While all components of the development plan may technically meet the other individual
requirements of this section, a confluence of serious concerns and unmitigated risks
identified during the underwriting process will result in an Application being referred to
the Committee. The Committee will review any recommendation made under this
subsection to deny an Application for a Grant, Direct Loan and/or Housing Credit
Allocation prior to completion of the Report and posting to the Department's website.

(g) Other Underwriting Considerations. The Underwriter will evaluate additional feasibility
elements as described in paragraphs (1) - (3) of this subsection.

(1) Floodplains. The Underwriter evaluates the site plan, floodplain map, survey and other
information provided to determine if any of the buildings, drives, or parking areas reside
within the 100-year floodplain. If such a determination is made by the Underwriter, the
Report will include a condition that:

(A) the Applicant must pursue and receive a Letter of Map Amendment (“LOMA”) or
Letter of Map Revision (“LOMR-F”); or



(B) the Applicant must identify the cost of flood insurance for the buildings and for the
tenant's contents for buildings within the 100-year floodplain and certify that the
flood insurance will be obtained; and

(C) the Development must be designed to comply with the QAP, as proposed.

(2) Proximity to Other Developments. The Underwriter will identify in the Report any
developments funded or known and anticipated to be eligible for funding within one linear
mile of the subject. Distance is measured in a straight line from nearest boundary point to
nearest boundary point.

(3) Supportive Housing. The unique development and operating characteristics of
Supportive Housing Developments may require special consideration in these areas:

(A) Operating Income. The extremely-low-income tenant population typically targeted
by a Supportive Housing Development may include deep-skewing of rents to well
below the 50 percent AMGI level or other maximum rent limits established by the
Department. The Underwriter should utilize the Applicant's proposed rents in the
Report as long as such rents are at or below the maximum rent limit proposed for the
units and equal to any project based rental subsidy rent to be utilized for the
Development;

(B) Operating Expenses. A Supportive Housing Development may have significantly
higher expenses for payroll, management fee, security, resident support services, or
other items than typical affordable housing developments. The Underwriter will rely
heavily upon the historical operating expenses of other Supportive Housing
Developments provided by the Applicant or otherwise available to the Underwriter;

(C) DCR and Long Term Feasibility. Supportive Housing Developments may be
exempted from the DCR requirements of subsection (d)(4)(D) of this section if the
Development is anticipated to operate without conventional or "must-pay"” debt.
Applicants must provide evidence of sufficient financial resources to offset any
projected 15-year cumulative negative Cash Flow. Such evidence will be evaluated
by the Underwriter on a case-by-case basis to satisfy the Department's long term
feasibility requirements and may take the form of one or a combination of: executed
subsidy commitment(s); set-aside of Applicant's financial resources to be
substantiated by current financial statements evidencing sufficient resources; and/or
proof of annual fundraising success sufficient to fill anticipated operating losses. If
either a set aside of financial resources or annual fundraising are used to evidence
the long term feasibility of a Supportive Housing Development, a resolution from
the Applicant's governing board must be provided confirming their irrevocable
commitment to the provision of these funds and activities; and/or

(D) Total Housing Development Costs. For Supportive Housing Developments
designed with only Efficiency Units, the Underwriter may use "Average Quality"
dormitory costs, or costs of other appropriate design styles from the Marshall &
Swift Valuation Service, with adjustments for amenities and/or quality as evidenced
in the Application, as a base cost in evaluating the reasonableness of the Applicant's
Building Cost estimate for New Construction Developments.

(h) Work Out Development. Developments that are underwritten subsequent to Board approval
in order to refinance or gain relief from restrictions may be considered infeasible based on the
guidelines in this section, but may be characterized as “the best available option” or "acceptable
available option" depending on the circumstances and subject to the discretion of the



Underwriter as long as the option analyzed and recommended is more likely to achieve a better
financial outcome for the property and the Department than the status quo.

(i) Feasibility Conclusion. An infeasible Development will not be recommended for a Grant,
Direct Loan or Housing Credit Allocation unless the Underwriter can determine an alternative
structure and/or conditions the recommendations of the Report upon receipt of documentation
supporting an alternative structure. A Development will be characterized as infeasible if
paragraph (1) or (2) of this subsection applies. The Development will be characterized as
infeasible if one or more of paragraphs (3) - (5) of this subsection applies unless paragraph
(6)(B) of this subsection also applies.

1)

@)

(3)

(4)

Gross Capture Rate. The method for determining the Gross Capture Rate for a
Development is defined in 810.303(d)(11)(F) of this chapter. The Underwriter will
independently verify all components and conclusions of the Gross Capture Rate and may,
at their discretion, use independently acquired demographic data to calculate demand and
may make a determination of the effective Gross Capture Rate based upon an analysis of
the Sub-market. The Development:

(A) is characterized as a Qualified Elderly Development and the Gross Capture Rate
exceeds 10 percent for the total proposed Units; or

(B) is outside a Rural Area and targets the general population, and the Gross Capture
Rate exceeds 10 percent for the total proposed Units; or

(C) is in a Rural Area and targets the general population, and the Gross Capture Rate
exceeds 30 percent; or

(D) is Supportive Housing and the Gross Capture Rate exceeds 30 percent.

(E) Developments meeting the requirements of subparagraph (A), (B), (C), or (D) of this
paragraph may avoid being characterized as infeasible if clause (i) or (ii) of this
subparagraph apply.

(i) Replacement Housing. The proposed Development is comprised of affordable
housing which replaces previously existing affordable housing within the
Primary Market Area as defined in §10.303 of this chapter on a Unit for Unit
basis, and gives the displaced tenants of the previously existing affordable
housing a leasing preference.

(it) Existing Housing. The proposed Development is comprised of existing
affordable housing which is at least 50 percent occupied and gives displaced
existing tenants a leasing preference as stated in a relocation plan.

Deferred Developer Fee. Applicants requesting an allocation of tax credits where the
estimated deferred Developer Fee, based on the Underwriter's recommended financing
structure, is not repayable from Cash Flow within the first fifteen (15) years of the long
term pro forma as described in subsection (d)(5) of this section.

Pro Forma Rent. The Pro Forma Rent for Units with rents restricted at 60 percent of
AMGI is less than the Net Program Rent for Units with rents restricted at or below 50
percent of AMGI unless the Applicant accepts the Underwriter's recommendation, if any,
that all restricted units have rents and incomes restricted at or below the 50 percent of
AMGI level.

Initial Feasibility.

(A) The first year stabilized pro forma operating expense divided by the first year
stabilized pro forma Effective Gross Income is greater than 68 percent for Rural
Developments 36 Units or less and 65 percent for all other Developments.



(B) The first year DCR is below 1.15

(5) Long Term Feasibility. The Long Term Pro forma, as defined in subsection (d)(5) of this
section, reflects a Debt Coverage Ratio below 1.15 or negative cash flow at any time
during years two through fifteen.

(6) Exceptions. The infeasibility conclusions may be excepted where either of the criteria
apply.

(A) The requirements in this subsection may be waived by the Executive Director of the
Department or by the Committee if documentation is submitted by the Applicant to
support unique circumstances that would provide mitigation.

(B) Developments not meeting the requirements of one or more of paragraphs (3), (4)(A)
or (5) of this subsection will be re-characterized as feasible if one or more of clauses
(i) - (v) of this subparagraph apply.

(i) The Development will receive Project-based Section 8 Rental Assistance for at
least 50 percent of the Units and a firm commitment, with terms including
Contract Rent and number of Units, is submitted at Application.

(i) The Development will receive rental assistance for at least 50 percent of the
Units in association with USDA financing.

(iii) The Development will be characterized as public housing as defined by HUD
for at least 50 percent of the Units or HOPE VI financed transactions.

(iv) The Development will be characterized as Supportive Housing for at least 50
percent of the Units and evidence of adequate financial support for the long
term viability of the Development is provided.

(v) The Development has other long term project based restrictions on rents for at
least 50 percent of the Units that allow rents to increase based upon expenses
and the Applicant's proposed rents are at least 10 percent lower than both the
Net Program Rent and Market Rent.

810.303. Market Analysis Rules and Guidelines.

(a) General Provision. A Market Analysis prepared for the Department must evaluate the need
for decent, safe, and sanitary housing at rental rates or sales prices that eligible tenants can
afford. The analysis must determine the feasibility of the subject Property rental rates or sales
price and state conclusions as to the impact of the Property with respect to the determined
housing needs. The Market Analysis must include a statement that the report preparer has read
and understood the requirements of this section.

(b) Self-Contained. A Market Analysis prepared for the Department must allow the reader to
understand the market data presented, the analysis of the data, and the conclusions derived from
such data. All data presented should reflect the most current information available and the report
must provide a parenthetical (in-text) citation or footnote describing the data source. The analysis
must clearly lead the reader to the same or similar conclusions reached by the Market Analyst.
All steps leading to a calculated figure must be presented in the body of the report.

(c) Market Analyst Qualifications. A Market Analysis submitted to the Department must be
prepared and certified by an approved Qualified Market Analyst. (82306.67055) The Department
will maintain an approved Market Analyst list based on the guidelines set forth in paragraphs (1)
- (3) of this subsection.



(1)

(2)

3)

The approved Qualified Market Analyst list will be updated and published annually on or
about October 1%.  If not listed as an approved Qualified Market Analyst by the
Department, a Market Analyst may request approval by submitting items in subparagraphs
(A) - (F) of this paragraph at least thirty (30) days prior to the first day of the competitive
tax credit Application Acceptance Period or thirty (30) days prior to submission of any
other application for funding for which the Market Analyst must be approved.

(A) Franchise Tax Account Status from the Texas Comptroller of Public Accounts (not
applicable for sole proprietorships).

(B) A current organization chart or list reflecting all members of the firm who may
author or sign the Market Analysis.

(C) Resumes for all members of the firm or subcontractors who may author or sign the
Market Analysis.

(D) General information regarding the firm's experience including references, the
number of previous similar assignments and timeframes in which previous
assignments were completed.

(E) Certification from an authorized representative of the firm that the services to be
provided will conform to the Department's Market Analysis Rules and Guidelines, as
described in this section, in effect for the Application Round in which each Market
Analysis is submitted.

(F) A sample Market Analysis that conforms to the Department's Market Analysis Rules
and Guidelines, as described in this section, in effect for the year in which the
sample Market Analysis is submitted.

An already approved Qualified Market Analyst will remain on the list so long as at least
one (1) Market Analysis has been submitted to the Department in the previous 12 months
or items (A),(B),(C) and (E) are submitted prior to October 1%. Otherwise, the Market
Analyst will automatically be removed from the list.

During the underwriting process each Market Analysis will be reviewed and any
discrepancies with the rules and guidelines set forth in this section may be identified and
require timely correction. Subsequent to the completion of the Application Round and as
time permits, staff or a review appraiser will re-review a sample set of submitted market
analyses to ensure that the Department's Market Analysis Rules and Guidelines are met. If
it is found that a Market Analyst has not conformed to the Department's Market Analysis

Rules and Guidelines, as certified to, the Market Analyst will be notified of the

discrepancies in the Market Analysis and will be removed from the approved Qualified

Market Analyst list.

(A) In and of itself, removal from the list of approved Market Analysts will not
invalidate a Market Analysis commissioned prior to the removal date and at least
ninety (90) days prior to the first day of the applicable Application Acceptance
Period.

(B) To be reinstated as an approved Qualified Market Analyst, the Market Analyst must
amend the previous report to remove all discrepancies or submit a new sample
Market Analysis that conforms to the Department's Market Analysis Rules and
Guidelines, as described in this section, in effect for the year in which the updated or
new sample Market Analysis is submitted.

The list of approved Qualified Market Analysts will be posted on the Department's web
site no later than November 1°.



(d) Market Analysis Contents. A Market Analysis for a rental Development prepared for the
Department must be organized in a format that follows a logical progression and must include, at
minimum, items addressed in paragraphs (1) - (13) of this subsection.

(1)

@)

(3)
(4)

()
(6)

(7)
(8)

©)

Title Page. Include Property address or location, effective date of analysis, date report
completed, name and address of person authorizing report, and name and address of
Market Analyst.
Letter of Transmittal. The date of the letter must be the date the report was completed.
Include Property address or location, description of Property, statement as to purpose and
scope of analysis, reference to accompanying Market Analysis report with effective date
of analysis and summary of conclusions, date of Property inspection, name of persons
inspecting subject Property, and signatures of all Market Analysts authorized to work on
the assignment. Include a statement that the report preparer has read and understood the
requirements of this section.
Table of Contents. Number the exhibits included with the report for easy reference.
Market Analysis Summary. Include the Department's Market Analysis Summary
exhibit.
Assumptions and Limiting Conditions. Include a description of all assumptions, both
general and specific, made by the Market Analyst concerning the Property.
Identification of the Property. Provide a statement to acquaint the reader with the
Development. Such information includes street address, tax assessor's parcel number(s),
and Development characteristics.
Statement of Ownership. Disclose the current owners of record and provide a three (3)
year history of ownership for the subject Property.
Secondary Market Area. A SMA is not required, but may be defined at the discretion of
the Market Analyst to support identified demand. All of the Market Analyst's conclusions
specific to the subject Development must be based on only one SMA definition. The entire
PMA, as described in this paragraph, must be contained within the SMA boundaries. The
Market Analyst must adhere to the methodology described in this paragraph when
determining the Secondary Market Area. (§2306.67055)
(A) The SMA will be defined by the Market Analyst with:
(i) size based on a base year population of no more than 250,000 people inclusive
of the PMA; and
(if) boundaries based on U.S. census tracts, ZIP codes, or place, as defined by the
U.S. Census Bureau.
(B) The Market Analyst's definition of the SMA must include:
(i) a detailed description of why the subject Development is expected to draw a
significant number of tenants or homebuyers from the defined SMA;
(if) a complete demographic report for the defined SMA; and
(iii) a scaled distance map indicating the SMA boundaries showing relevant U.S.
census tracts with complete 11-digit identification numbers in numerical order,
ZIP codes or places with labels as well as the location of the subject
Development and all comparable Developments.
Primary Market Area. All of the Market Analyst's conclusions specific to the subject
Development must be based on only one PMA definition. The Market Analyst must
adhere to the methodology described in this paragraph when determining the market area.
(82306.67055)
(A) The PMA will be defined by the Market Analyst as:



(i) size based on a base year population of no more than 100,000 people;

(if) boundaries based on U.S. census tracts, ZIP codes, or place, as defined by the
U.S. Census Bureau; and

(iii) the population of the PMA may exceed 100,000 if the amount over the limit is
contained within a single census tract or ZIP code, and if the PMA is defined
by census tract or ZIP code.

(B) The Market Analyst's definition of the PMA must include:

(i) a detailed description of why the subject Development is expected to draw a
majority of its prospective tenants or homebuyers from the defined PMA,

(if) a complete demographic report for the defined PMA; and

(iii) a scaled distance map indicating the PMA boundaries showing relevant U.S.
census tracts with complete 11-digit identification numbers in numerical order,
ZIP codes or places with labels as well as the location of the subject
Development and all comparable Developments.

(C) Comparable Units. Identify Developments in the PMA with Comparable Units. In
PMAs lacking sufficient rent comparables, it may be necessary for the Market
Analyst to collect data from markets with similar characteristics and make
quantifiable location adjustments. Provide a data sheet for each Development
consisting of:

(i) development name;
(if) address;
(iii) year of construction and year of Rehabilitation, if applicable;
(iv) property condition;
(v) Target Population;
(vi) unit mix specifying number of Bedrooms, number of baths, Net Rentable Area;
and
(I) monthly rent and Utility Allowance; or
(1) sales price with terms, marketing period and date of sale;
(vii) description of concessions;
(viii) list of unit amenities;
(ix) utility structure;
(x) list of common amenities; and
(xi) for rental developments only, the occupancy and turnover.
(10) Market Information.

(A) For each of the defined market areas, identify the number of units for each of the
categories in clauses (i) - (vi) of this subparagraph; the data must be clearly labeled
as relating to either the PMA or the SMA, if applicable:

(i) total housing;

(if) rental developments (all multi-family);
(iii) Affordable housing;

(iv) Comparable Units;

(v) Unstabilized Comparable Units; and
(vi) proposed Comparable Units.

(B) Occupancy. The occupancy rate indicated in the Market Analysis may be used to
support both the overall demand conclusion for the proposed Development and the
vacancy rate assumption used in underwriting the Development described in
810.302(d)(2)(C) of this chapter (relating to Underwriting Rules and Guidelines).



State the overall physical occupancy rate for the proposed housing tenure (renter or
owner) within the defined market areas by:

(i) number of Bedrooms;

(if) quality of construction (class);

(iii) Target Population; and

(iv) Comparable Units.

(C) Absorption. State the absorption trends by quality of construction (class) and
absorption rates for Comparable Units.

(D) Demographic Reports.

(i) All demographic reports must include population and household data for a five
(5) year period with the year of Application submission as the base year;

(if) All demographic reports must provide sufficient data to enable calculation of
income-eligible, age-, size-, and tenure-appropriate household populations;

(iii) For Developments targeting seniors, all demographic reports must provide a
detailed breakdown of households by age and by income; and

(iv) A complete copy of all demographic reports relied upon for the demand
analysis, including the reference index that indicates the census tracts or ZIP
codes on which the report is based.

(E) Demand. Provide a comprehensive evaluation of the need for the proposed housing
for the Development as a whole and each Unit type by number of Bedrooms
proposed and rent restriction category within the defined market areas using the most
current census and demographic data available.

(i) Demographics. The Market Analyst should use demographic data specific to
the characteristics of the households that will be living in the proposed
Development. For example, the Market Analyst should use demographic data
specific to elderly population for a Qualified Elderly Development, if
available, and should avoid making adjustments from more general
demographic data. If adjustment rates are used based on more general data for
any of the criteria described in subclauses (I) - (V) of this clause, they should
be clearly identified and documented as to their source in the report.

() Population. Provide population and household figures, supported by
actual demographics, for a five (5) year period with the year of
Application submission as the base year.

(I1) Target. If applicable, adjust the household projections for the Qualified
Elderly targeted by the proposed Development.

(111) Household Size-Appropriate. Adjust the household projections or target
household projections, as applicable, for the appropriate household size
for the proposed Unit type by number of Bedrooms proposed and rent
restriction category based on 1.5 persons per Bedroom (round up).

(IV) Income Eligible. Adjust the household size appropriate projections for
income eligibility based on the income bands for the proposed Unit Type
by number of Bedrooms proposed and rent restriction category with:

(-a-) the lower end of each income band calculated based on the
lowest gross rent proposed divided by 35 percent for the general
population and 50 percent for Qualified Elderly households; and

(-b-) the upper end of each income band equal to the applicable gross
median income limit for the largest appropriate household size



based on 1.5 persons per Bedroom (round up) or one person for
Efficiency Units.

(V) Tenure-Appropriate. Adjust the income-eligible household projections
for tenure (renter or owner). If tenure appropriate income eligible target
household data is available, a tenure appropriate adjustment is not
necessary.

(i) Gross Demand. Gross Demand is defined as the sum of Potential Demand
from the PMA, Demand from Other Sources, and Potential Demand from a
Secondary Market Area (SMA) to the extent that SMA demand does not
exceed 25 percent of Gross Demand.

(iii) Potential Demand. Potential Demand is defined as the number of income-
eligible, age-, size-, and tenure-appropriate target households in the designated
market area at the proposed placed in service date.

() Maximum eligible income is equal to the applicable gross median
income limit for the largest appropriate household size based on 1.5
persons per Bedroom (round up) or one person for Efficiency Units.

(I1) For Developments targeting the general population:

(-a-) minimum eligible income is based on a 35 percent rent to
income ratio;

(-b-) appropriate household size is defined as 1.5 persons per
Bedroom (rounded up); and

(-c-) the tenure-appropriate population for a rental Development is
limited to the population of renter households.

(1) For Developments consisting solely of single family residences on
separate lots with all Units having three (3) or more Bedrooms:

(-a-) minimum eligible income is based on a 35 percent rent to
income ratio;

(-b-) appropriate household size is defined as 1.5 persons per
Bedroom (rounded up); and

(-c-) Gross Demand includes both renter and owner households.

(IV) For Qualified Elderly Developments or Supportive Housing:

(-a-) minimum eligible income is based on a 50 percent rent to
income ratio; and

(-b-) Gross Demand includes all household sizes and both renter and
owner households.

(iv) Demand from Secondary Market Area:

() Potential Demand from an SMA should be calculated in the same way as
Potential Demand from the PMA,;

(1) Potential Demand from an SMA may be included in Gross Demand to
the extent that SMA demand does not exceed 25 percent of Gross
Demand; and

(111) the supply of proposed and unstabilized Comparable Units in the SMA
must be included in the calculation of the capture rate at the same
proportion that Potential Demand from the SMA is included in Gross
Demand.

(v) Demand from Other Sources:

() the source of additional demand and the methodology used to calculate
the additional demand must be clearly stated;



(F)

(I1) consideration of Demand from Other Sources is at the discretion of the
Underwriter;
(111) Demand from Other Sources must be limited to households that are not
included in Potential Demand; and
(IV)if households with Section 8 vouchers are identified as a source of
demand, the Market Study must include:
(-a-) documentation of the number of vouchers administered by the
local Housing Authority; and
(-b-) a complete demographic report for the area in which the
vouchers are distributed.
Employment. Provide a comprehensive analysis of employment trends and forecasts
in the Primary Market Area.

(11) Conclusions. Include a comprehensive evaluation of the subject Property, separately
addressing each housing type and specific population to be served by the Development in
terms of items in subparagraphs (A) - (I) of this paragraph. All conclusions must be
consistent with the data and analysis presented throughout the Market Analysis.

(A)

(B)

(©)

(D)

(E)

Unit Mix. Provide a best possible unit mix conclusion based on the occupancy rates
by Bedroom type within the PMA and target, income-eligible, size-appropriate and
tenure-appropriate household demand by unit type and income type within the PMA.
Rents. Provide a separate Market Rent conclusion for each proposed Unit Type by
number of Bedrooms and rent restriction category. Conclusions of Market Rent
below the maximum Net Program Rent limit must be well documented as the
conclusions may impact the feasibility of the Development under §10.302(i) of this
chapter. In support of the Market Rent conclusions, provide a separate attribute
adjustment matrix for each proposed Unit Type by number of Bedrooms and rental
restriction category.

(i) The Department recommends use of HUD Form 92273.

(i) A minimum of three developments must be represented on each attribute
adjustment matrix.

(iii) Adjustments for concessions must be included, if applicable.

(iv) Total adjustments in excess of 15 percent must be supported with additional
narrative.

(v) Total adjustments in excess of 25 percent indicate the Units are not comparable
for the purposes of determining Market Rent conclusions.

Effective Gross Income. Provide rental income, secondary income, and vacancy
and collection loss projections for the subject derived independent of the Applicant's
estimates.
Demand:

(i) state the Gross Demand for each Unit Type by number of Bedrooms proposed
and rent restriction category (e.g. one-Bedroom Units restricted at 50 percent
of AMGI; two-Bedroom Units restricted at 60 percent of AMGI); and

(ii) state the Gross Demand for the proposed Development as a whole. If some
households are eligible for more than one Unit Type due to overlapping
eligible ranges for income or household size, Gross Demand should be
adjusted to avoid including households more than once.

Relevant Supply. The Relevant Supply of proposed and unstabilized Comparable
Units includes:
(i) the proposed subject Units;



(i) Comparable Units in an Application with priority over the subject pursuant to
§10.201(6) of this chapter.

(iii) Comparable Units in previously approved but Unstabilized Developments in
the PMA,; and

(iv) Comparable Units in previously approved but Unstabilized Developments in
the SMA, in the same proportion as the proportion of Potential Demand from
the SMA that is included in Gross Demand.

(F) Gross Capture Rate. The Gross Capture Rate is defined as the Relevant Supply
divided by the Gross Demand. The Market Analyst must calculate a Gross Capture
Rate for the subject Development as a whole, as well as for each Unit Type by
number of Bedrooms and rent restriction categories, and market rate Units, if
applicable. Refer to 810.302(i) of this chapter for feasibility criteria.

(G) A complete demand and capture rate analysis is required in every Market Study,
regardless of the current occupancy level of an existing Development.

(H) Absorption. Project an absorption period for the subject Development to achieve
Breakeven Occupancy. State the absorption rate.

() Market Impact. Provide an assessment of the impact the subject Development, as
completed, will have on existing Developments supported by Housing Tax Credits in
the Primary Market. (82306.67055)

(12) Photographs. Provide labeled color photographs of the subject Property, the
neighborhood, street scenes, and comparables. An aerial photograph is desirable but not
mandatory.

(13) Appendices. Any Third Party reports including demographics relied upon by the Market
Analyst must be provided in appendix form. A list of works cited including personal
communications also must be provided, and the Modern Language Association (MLA)
format is suggested.

(14) Qualifications. Current Franchise Tax Account Status from the Texas Comptroller of
Public Accounts (not applicable for sole proprietorships) and any changes to items listed
in 810.303(c)(1)(B) and (C) of this chapter.

(e) The Department reserves the right to require the Market Analyst to address such other issues
as may be relevant to the Department's evaluation of the need for the subject Development and
the provisions of the particular program guidelines.

(F) In the event that the PMA for a subject Development overlaps the PMA's of other proposed or
unstabilized comparable Developments, the Underwriter may perform an extended Sub-Market
analysis considering the combined PMA's and all proposed and unstabilized Units in the
extended Sub-Market Area; the Gross Capture Rate from such an extended Sub-Market Area
analysis may be used as the basis for a feasibility conclusion.

(9) All Applicants shall acknowledge, by virtue of filing an Application, that the Department
shall not be bound by any such opinion or Market Analysis, and may substitute its own analysis
and underwriting conclusions for those submitted by the Market Analyst.

810.304. Appraisal Rules and Guidelines.

(a) General Provision. An appraisal prepared for the Department must conform to the Uniform
Standards of Professional Appraisal Practice (USPAP) as adopted by the Appraisal Standards



Board of the Appraisal Foundation. The appraisal must include a statement that the report
preparer has read and understood the requirements of this section.

(b) Self-Contained. An appraisal prepared for the Department must describe sufficient and
adequate data and analyses to support the final opinion of value. The final value(s) must be
reasonable, based on the information included. Any Third Party reports relied upon by the
appraiser must be verified by the appraiser as to the validity of the data and the conclusions.

(c) Appraiser Qualifications. The qualifications of each appraiser are determined on a case-by-
case basis by the Director of Real Estate Analysis or review appraiser, based upon the quality of
the report itself and the experience and educational background of the appraiser. At minimum, a
qualified appraiser must be appropriately certified or licensed by the Texas Appraiser Licensing
and Certification Board.

(d) Appraisal Contents. An appraisal prepared for the Department must be organized in a
format that follows a logical progression. In addition to the contents described in USPAP
Standards Rule 2, the appraisal must include items addressed in paragraphs (1) - (12) of this
subsection.

(1) Title Page. Include a statement identifying the Department as the client, acknowledging
that the Department is granted full authority to rely on the findings of the report, and name
and address of person authorizing report.

(2) Letter of Transmittal. Include reference to accompanying appraisal report, reference to
all person(s) that provided significant assistance in the preparation of the report, date of
report, effective date of appraisal, date of property inspection, name of person(s)
inspecting the property, tax assessor's parcel number(s) of the site, estimate of marketing
period, and signatures of all appraisers authorized to work on the assignment including the
appraiser who inspected the property. Include a statement indicating the report preparer
has read and understood the requirements of this section.

(3) Table of Contents. Number the exhibits included with the report for easy reference.

(4) Disclosure of Competency. Include appraiser's qualifications, detailing education and
experience.

(5) Statement of Ownership of the Subject Property. Discuss all prior sales of the subject
Property which occurred within the past three (3) years. Any pending agreements of sale,
options to buy, or listing of the subject Property must be disclosed in the appraisal report.

(6) Property Rights Appraised. Include a statement as to the property rights (e.g., fee simple
interest, leased fee interest, leasehold, etc.) being considered. The appropriate interest
must be defined in terms of current appraisal terminology with the source cited.

(7) Site/lImprovement Description. Discuss the site characteristics including subparagraphs
(A) - (E) of this paragraph.

(A) Physical Site Characteristics. Describe dimensions, size (square footage, acreage,
etc.), shape, topography, corner influence, frontage, access, ingress-egress, etc.
associated with the Development Site. Include a plat map and/or survey.

(B) Floodplain. Discuss floodplain (including flood map panel number) and include a
floodplain map with the subject Property clearly identified.

(C) Zoning. Report the current zoning and description of the zoning restrictions and/or
deed restrictions, where applicable, and type of Development permitted. Any
probability of change in zoning should be discussed. A statement as to whether or



(8)

(9)

not the improvements conform to the current zoning should be included. A statement
addressing whether or not the improvements could be rebuilt if damaged or
destroyed, should be included. If current zoning is not consistent with the highest
and best use, and zoning changes are reasonable to expect, time and expense
associated with the proposed zoning change should be considered and documented.
A zoning map should be included.

(D) Description of Improvements. Provide a thorough description and analysis of the
improvements including size (Net Rentable Area, gross building area, etc.), number
of stories, number of buildings, type/quality of construction, condition, actual age,
effective age, exterior and interior amenities, items of deferred maintenance, energy
efficiency measures, etc. All applicable forms of depreciation should be addressed
along with the remaining economic life.

(E) Environmental Hazards. It is recognized appraisers are not experts in such matters
and the impact of such deficiencies may not be quantified; however, the report
should disclose any potential environmental hazards (such as discolored vegetation,
oil residue, asbestos-containing materials, lead-based paint etc.) noted during the
inspection.

Highest and Best Use. Market Analysis and feasibility study is required as part of the

highest and best use. The highest and best use analysis should consider paragraph (7)(A) -
(E) of this subsection as well as a supply and demand analysis.

(A) The appraisal must inform the reader of any positive or negative market trends
which could influence the value of the appraised Property. Detailed data must be
included to support the appraiser's estimate of stabilized income, absorption, and
occupancy.

(B) The highest and best use section must contain a separate analysis "as if vacant" and
"as improved" (or "as proposed to be improved/renovated"). All four elements
(legally permissible, physically possible, feasible, and maximally productive) must
be considered.

Appraisal Process. It is mandatory that all three approaches, Cost Approach, Sales
Comparison Approach and Income Approach, are considered in valuing the Property. If an
approach is not applicable to a particular property an adequate explanation must be
provided. A land value estimate must be provided if the Cost Approach is not applicable.

(A) Cost Approach. This approach should give a clear and concise estimate of the cost
to construct the subject improvements. The source(s) of the cost data should be
reported.

(i) Cost comparables are desirable; however, alternative cost information may be
obtained from Marshall & Swift VValuation Service or similar publications. The
section, class, page, etc. should be referenced. AIll soft costs and
entrepreneurial profit must be addressed and documented.

(if) All applicable forms of depreciation must be discussed and analyzed. Such
discussion must be consistent with the description of the improvements.

(iii) The land value estimate should include a sufficient number of sales which are
current, comparable, and similar to the subject in terms of highest and best use.
Comparable sales information should include address, legal description, tax
assessor's parcel number(s), sales price, date of sale, grantor, grantee, three (3)
year sales history, and adequate description of property transferred. The final
value estimate should fall within the adjusted and unadjusted value ranges.
Consideration and appropriate cash equivalent adjustments to the comparable



sales price for subclauses (1) - (VII) of this clause should be made when
applicable.

() Property rights conveyed.

(1) Financing terms.

(1) Conditions of sale.

(IV) Location.

(V) Highest and best use.

(VI) Physical characteristics (e.g., topography, size, shape, etc.).

(V1) Other characteristics (e.g., existing/proposed entitlements, special

assessments, etc.).

(B) Sales Comparison Approach. This section should contain an adequate number of
sales to provide the reader with a description of the current market conditions
concerning this property type. Sales data should be recent and specific for the
property type being appraised. The sales must be confirmed with buyer, seller, or an
individual knowledgeable of the transaction.

(i)

(i1)

Sales information should include address, legal description, tax assessor's
parcel number(s), sales price, financing considerations and adjustment for cash
equivalency, date of sale, recordation of the instrument, parties to the
transaction, three (3) year sale history, complete description of the Property
and property rights conveyed, and discussion of marketing time. A scaled
distance map clearly identifying the subject and the comparable sales must be
included.

The method(s) used in the Sales Comparison Approach must be reflective of
actual market activity and market participants.

() Sale Price/Unit of Comparison. The analysis of the sale comparables
must identify, relate, and evaluate the individual adjustments applicable
for property rights, terms of sale, conditions of sale, market conditions,
and physical features. Sufficient narrative must be included to permit the
reader to understand the direction and magnitude of the individual
adjustments, as well as a unit of comparison value indicator for each
comparable.

(I1) Net Operating Income/Unit of Comparison. The Net Operating Income
statistics or the comparables must be calculated in the same manner. It
should be disclosed if reserves for replacement have been included in
this method of analysis. At least one other method should accompany
this method of analysis.

(C) Income Approach. This section must contain an analysis of both the actual
historical and projected income and expense aspects of the subject Property.

(i)

Market Rent Estimate/Comparable Rental Analysis. This section of the
report should include an adequate number of actual market transactions to
inform the reader of current market conditions concerning rental Units. The
comparables must indicate current research for this specific property type. The
comparables must be confirmed with the landlord, tenant or agent and
individual data sheets must be included. The individual data sheets should
include property address, lease terms, description of the property (e.g., Unit
Type, unit size, unit mix, interior amenities, exterior amenities, etc.), physical
characteristics of the property, and location of the comparables. Analysis of the
Market Rents should be sufficiently detailed to permit the reader to understand



the appraiser's logic and rationale. Adjustment for lease rights, condition of the
lease, location, physical characteristics of the property, etc. must be considered.

(i) Comparison of Market Rent to Contract Rent. Actual income for the
subject along with the owner's current budget projections must be reported,
summarized, and analyzed. If such data is unavailable, a statement to this effect
is required and appropriate assumptions and limiting conditions should be
made. The Contract Rents should be compared to the market-derived rents. A
determination should be made as to whether the Contract Rents are below,
equal to, or in excess of market rates. If there is a difference, its impact on
value must be qualified.

(iii) Vacancy/Collection Loss. Historical occupancy data and current occupancy
level for the subject should be reported and compared to occupancy data from
the rental comparables and overall occupancy data for the subject's Primary
Market.

(iv) Expense Analysis. Actual expenses for the subject, along with the owner's
projected budget, must be reported, summarized, and analyzed. If such data is
unavailable, a statement to this effect is required and appropriate assumptions
and limiting conditions should be made. Historical expenses should be
compared to comparables expenses of similar property types or published
survey data (such as IREM, BOMA, etc.). Any expense differences should be
reconciled. Include historical data regarding the subject's assessment and tax
rates and a statement as to whether or not any delinquent taxes exist.

(v) Capitalization. The appraiser should present the capitalization method(s)
reflective of the subject market and explain the omission of any method not
considered in the report.

() Direct Capitalization. The primary method of deriving an overall rate is
through market extraction. If a band of investment or mortgage equity
technique is utilized, the assumptions must be fully disclosed and
discussed.

(1) Yield Capitalization (Discounted Cash Flow Analysis). This method
of analysis should include a detailed and supportive discussion of the
projected holding/investment period, income and income growth
projections, occupancy projections, expense and expense growth
projections, reversionary value and support for the discount rate.

(10) Value Estimates. Reconciliation of final value estimates is required. The Underwriter
may request additional valuation information based on unigue existing circumstances that
are relevant for deriving the market value of the Property.

(A) All appraisals shall contain a separate estimate of the "as vacant” market value of the

(B)

underlying land, based upon current sales comparables. The appraiser should
consider the fee simple or leased fee interest as appropriate.

For existing Developments with any project-based rental assistance that will remain
with the property after the acquisition, the appraisal must include an "as-is as-
currently-restricted value” inclusive of the value associated with the rental
assistance. If the rental assistance has an impact on the value, such as use of a lower
capitalization rate due to the lower risk associated with rental rates and/or occupancy
rates on project-based developments, this must be fully explained and supported to
the satisfaction of the Underwriter.



(C) For existing Developments with rent restrictions, the appraisal must include the "as-
is as-restricted” value. In particular, the restricted rents should be contemplated when
deriving the value based on the income approach.

(D) For all other existing Developments, the appraisal must include the "as-is" value.

(E) For any Development with favorable financing (generally below market debt) that
will remain in place and transfer to the new owner, the appraisal must include a
separate value for the existing favorable financing with supporting information.

(F) If required the appraiser must include a separate assessment of personal property,
furniture, fixtures, and equipment (“FF&E”) and/or intangible items. If personal
property, FF&E, or intangible items are not part of the transaction or value estimate,
a statement to such effect should be included.

(11) Marketing Time. Given property characteristics and current market conditions, the
appraiser(s) should employ a reasonable marketing period. The report should detail
existing market conditions and assumptions considered relevant.

(12) Photographs. Provide good quality color photographs of the subject Property (front, rear,
and side elevations, on-site amenities, interior of typical Units if available). Photographs
should be properly labeled. Photographs of the neighborhood, street scenes, and
comparables should be included. An aerial photograph is desirable but not mandatory.

(e) Additional Appraisal Concerns. The appraiser(s) must be aware of the Department program
rules and guidelines and the appraisal must include analysis of any impact to the subject's value.

810.305. Environmental Site Assessment Rules and Guidelines.

(@) General Provisions. The Environmental Site Assessments (ESA) prepared for the
Department must be conducted and reported in conformity with the standards of the American
Society for Testing and Materials (“ASTM?”). The initial report must conform with the Standard
Practice for Environmental Site Assessments: Phase | Assessment Process (ASTM Standard
Designation: E1527- 13 or any subsequent standards as published). Any subsequent reports
should also conform to ASTM standards and such other recognized industry standards as a
reasonable person would deem relevant in view of the Property's anticipated use for human
habitation. The ESA shall be conducted by a Third Party environmental professional at the
expense of the Applicant, and addressed to the Department as a User of the report (as defined by
ASTM standards). Copies of reports provided to the Department which were commissioned by
other financial institutions must either address Texas Department of Housing and Community
Affairs as a co-recipient of the report or letters from both the provider and the recipient of the
report may be submitted extending reliance on the report to the Department. The ESA report
must also include a statement that the person or company preparing the ESA report will not
materially benefit from the Development in any other way than receiving a fee for performing
the ESA, and that the fee is in no way contingent upon the outcome of the assessment. The ESA
report must contain a statement indicating the report preparer has read and understood the
requirements of this section.

(b) In addition to ASTM requirements, the report must:
(1) state if a noise study is recommended for a property in accordance with current HUD

guidelines and identify its proximity to industrial zones, major highways, active rail lines,
civil and military airfields, or other potential sources of excessive noise;



(2) provide a copy of a current survey, if available, or other drawing of the site reflecting the
boundaries and adjacent streets, all improvements on the site, and any items of concern
described in the body of the ESA or identified during the physical inspection;

(3) provide a copy of the current FEMA Flood Insurance Rate Map showing the panel number
and encompassing the site with the site boundaries precisely identified and superimposed
on the map;

(4) if the subject Development Site includes any improvements or debris from pre-existing
improvements, state if testing for asbestos containing materials would be required
pursuant to local, state, and federal laws, or recommended due to any other consideration;

(5) if the subject Development Site includes any improvements or debris from pre-existing
improvements, state if testing for Lead Based Paint would be required pursuant to local,
state, and federal laws, or recommended due to any other consideration;

(6) state if testing for lead in the drinking water would be required pursuant to local, state, and
federal laws, or recommended due to any other consideration such as the age of pipes and
solder in existing improvements;

(7) assess the potential for the presence of Radon on the Property, and recommend specific
testing if necessary; (8)identify and assess the presence of oil, gas or chemical pipelines,
processing facilities, storage facilities or other potentially hazardous explosive activities
on-site or in the general area of the site that could potentially adversely impact the
Development. Location of these items must be shown on a drawing or map in relation to
the Development Site and all existing or future improvements. The drawing must depict
any blast zones (in accordance with HUD guidelines) and include HUD blast zone
calculations; and

(9) include a vapor encroachment screening in accordance with Vapor Intrusion E2600-10.

(c) If the report recommends further studies or establishes that environmental hazards currently
exist on the Property, or are originating off-site, but would nonetheless affect the Property, the
Development Owner must act on such a recommendation, or provide a plan for either the
abatement or elimination of the hazard. Evidence of action or a plan for the abatement or
elimination of the hazard must be presented upon Application submittal.

(d) For Developments in programs that allow a waiver of the Phase I ESA such as a USDA
funded Development, the Development Owners are hereby notified that it is their responsibility
to ensure that the Development is maintained in compliance with all state and federal
environmental hazard requirements.

(e) Those Developments which have or are to receive first lien financing from HUD may submit
HUD's environmental assessment report, provided that it conforms to the requirements of this
section.

810.306. Property Condition Assessment Guidelines.

(@) General Provisions. The objective of the Property Condition Assessment (PCA) for
Rehabilitation Developments is to provide cost estimates for repairs and replacements, and new
construction of additional buildings or amenities, which are: immediately necessary repairs and
replacements; improvements proposed by the Applicant as outlined in a scope of work narrative
submitted by the Applicant to the PCA provider that is consistent with the scope of work
provided in the Application; and expected to be required throughout the term of the Affordability



Period and not less than thirty (30) years. The PCA prepared for the Department should be
conducted and reported in conformity with the American Society for Testing and Materials
"Standard Guide for Property Condition Assessments. Baseline Property Condition Assessment
Process (ASTM Standard Designation: E 2018") except as provided for in subsections (b) and (c)
of this section. The PCA report must contain a statement indicating the report preparer has read
and understood the requirements of this section. The PCA must include the Department's PCA
Cost Schedule Supplement which details all Rehabilitation costs and projected repairs and
replacements through at least twenty (20) years. The PCA must also include discussion and
analysis of:

(1)

@)

(3)

(4)

()

Useful Life Estimates. For each system and component of the property the PCA should
assess the condition of the system or component, and estimate its remaining useful life,
citing the basis or the source from which such estimate is derived,

Code Compliance. The PCA should review and document any known violations of any
applicable federal, state, or local codes. In developing the cost estimates specified herein,
it is the responsibility of the Applicant to ensure that the PCA adequately considers any
and all applicable federal, state, and local laws and regulations which may govern any
work performed to the subject Property. For transactions with Direct Loan funding from
the Department, the PCA provider must also evaluate cost estimates to meet the
International Existing Building Code and other property standards;

Program Rules. The PCA should assess the extent to which any systems or components
must be modified, repaired, or replaced in order to comply with any specific requirements
of the housing program under which the Development is proposed to be financed,
particular consideration being given to accessibility requirements, the Department's
Housing Quality Standards, and any scoring criteria for which the Applicant may claim
points;

Reconciliation of Scope of Work and Costs. The PCA report must include an analysis,
detailed and shown on the Department’s PCA Cost Schedule Supplement, that reconciles
the scope of work and immediate costs identified in the PCA with the Applicant’s scope of
work and costs (Hard Costs) as presented on the Applicant’s development cost schedule;
and

Cost Estimates for Repair and Replacement. It is the responsibility of the Applicant to
ensure that the PCA provider is apprised of all development activities associated with the
proposed transaction and consistency of the total immediately necessary and proposed
repair and replacement cost estimates with the Total Housing Development Cost schedule
and scope of work submitted as an exhibit of the Application.

(A) Immediately Necessary Repairs and Replacement. Systems or components which
are expected to have a remaining useful life of less than one (1) year, which are
found to be in violation of any applicable codes, which must be modified, repaired or
replaced in order to satisfy program rules, or which are otherwise in a state of
deferred maintenance or pose health and safety hazards should be considered
immediately necessary repair and replacement. The PCA must provide a separate
estimate of the costs associated with the repair, replacement, or maintenance of each
system or component which is identified as being an immediate need, citing the basis
or the source from which such cost estimate is derived.

(B) Proposed Repair, Replacement, or New Construction. If the development plan
calls for additional repair, replacement, or New Construction above and beyond the
immediate repair and replacement described in subparagraph (A) of this paragraph,



such items must be identified and the nature or source of obsolescence or
improvement to the operations of the Property discussed. The PCA must provide a
separate estimate of the costs associated with the repair, replacement, or new
construction which is identified as being above and beyond the immediate need,
citing the basis or the source from which such cost estimate is derived.

(C) Expected Repair and Replacement Over Time. The term during which the PCA
should estimate the cost of expected repair and replacement over time must equal the
longest term of any land use or regulatory restrictions which are, or will be,
associated with the provision of housing on the Property. The PCA must estimate the
periodic costs which are expected to arise for repairing or replacing each system or
component or the property, based on the estimated remaining useful life of such
system or component as described in paragraph (1) of this subsection adjusted for
completion of repair and replacement immediately necessary and proposed as
described in subparagraphs (A) and (B) of this paragraph. The PCA must include a
separate table of the estimated long term costs which identifies in each line the
individual component of the property being examined, and in each column the year
during the term in which the costs are estimated to be incurred and no less than
fifteen (15) years. The estimated costs for future years should be given in both
present dollar values and anticipated future dollar values assuming a reasonable
inflation factor of not less than 2.5 percent per annum.

(b) Any costs not identified and discussed in the PCA as part of subsection (a)(4), (5)(A) and
(5)(B) of this section will not be included in the underwritten Total Development Cost in the
Report.

(c) If a copy of such standards or a sample report have been provided for the Department's
review, if such standards are widely used, and if all other criteria and requirements described in
this section are satisfied, the Department will also accept copies of reports commissioned or
required by the primary lender for a proposed transaction, which have been prepared in
accordance with:

(1) Fannie Mae's criteria for Physical Needs Assessments;

(2) Federal Housing Administration's criteria for Project Capital Needs Assessments;
(3) Freddie Mac's guidelines for Engineering and Property Condition Reports;

(4) USDA guidelines for Capital Needs Assessment.

(d) The Department may consider for acceptance reports prepared according to other standards
which are not specifically named in subsection (b) of this section, if a copy of such standards or a
sample report have been provided for the Department's review, if such standards are widely used,
and if all other criteria and requirements described in this section are satisfied.

(e) The PCA shall be conducted by a Third Party at the expense of the Applicant, and addressed
to Texas Department of Housing and Community Affairs as the client. Copies of reports
provided to the Department which were commissioned by other financial institutions should
address Texas Department of Housing and Community Affairs as a co-recipient of the report, or
letters from both the provider and the recipient of the report should be submitted extending
reliance on the report to Texas Department of Housing and Community Affairs. The PCA report
should also include a statement that the person or company preparing the PCA report will not



materially benefit from the Development in any other way than receiving a fee for performing
the PCA. The PCA report must contain a statement indicating the report preparer has read and
understood the requirements of this section.

810.307. Direct Loan Requirements.

(a) Direct Loans through the Department must be structured according to the criteria as
identified in paragraphs (1) - (5) of this subsection:

1)
@)

(3)

(4)

()

the interest rate may be as low as zero percent provided all applicable program
requirements are met as well as requirements in this subchapter;

unless structured only as an interim construction or bridge loan, the loan term shall be no
less than fifteen (15) years and no greater than forty (40) years and the amortization
schedule shall be no less than thirty (30) years and no greater than forty (40) years. The

Department’s debt will match within six (6) months of the shortest term or amortization of

any senior debt so long as neither exceeds forty (40) years.

the loan shall be structured with a regular monthly payment beginning on the first day of
the 25" full month following the actual date of loan closing and continuing for the loan
term. If the first lien mortgage is a federally insured HUD or FHA mortgage, the
Department may approve a loan structure with annual payments payable from surplus cash
flow provided that the debt coverage ratio, inclusive of the loan, continues to meet the
requirements in this subchapter. The Board may also approve, on a case-by-case basis, a
cash flow loan structure provided it determines that the financial risk is outweighed by the
need for the proposed housing;

the loan shall have a deed of trust with a permanent lien position that is superior to any
other sources for financing including hard repayment debt that is less than or equal to the
Direct Loan amount and for any other sources that have soft repayment structures, non-
amortizing balloon notes, have deferred forgivable provisions or in which the lender has
an identity of interest with any member of the Development Team. The Board may also
approve, on a case-by-case basis, an alternative lien priority provided it determines that
the financial risk is outweighed by the need for the proposed housing; and,

If the Direct Loan amounts to more than 50 percent of the Total Housing Development

Cost, except for Developments also financed through the USDA 8515 program, the
Application must include the documents as identified in subparagraphs (A) - (C) of this
paragraph:

(A) a letter from a Third Party CPA verifying the capacity of the Applicant, Developer
or Development Owner to provide at least 10 percent of the Total Housing
Development Cost as a short term loan for the Development; or

(B) evidence of a line of credit or equivalent tool equal to at least 10 percent of the Total
Housing Development Cost from a financial institution that is available for use
during the proposed Development activities.

(b) HOME Direct Loans through the Department must observe the following construction,
occupancy, and repayment provisions in accordance with 24 CFR 92 and as included in the
HOME Direct Loan documents:

(1) Construction must begin no later than twelve (12) months from the date of “Committing to

a specific local project” as defined in 24 CFR Part 92 and must be completed within



twenty-four (24) months of the actual date of loan closing as reflected by the
development’s certificate(s) of occupancy and Certificate of Substantial Completion (AIA
Form G704). A final construction inspection request must be sent to the Department
within 18 months of the actual loan closing date, with the repayment period beginning on
the first day of the 25th month following the actual date of loan closing. Extensions to the
construction or development period may only be made for good cause and approved by
the Executive Director or authorized designee provided the start of construction is no later
than twelve (12) months from the date of committing to a specific local project;

(2) Initial occupancy by eligible tenants shall occur within six (6) months of project
completion. Requests to extend the initial occupancy period must be accompanied by
marketing information and a marketing plan which will be submitted by the Department to
HUD for final approval;

(3) repayment will be required on a per unit basis for units that have not been rented to
eligible households within twenty-four (24) months of project completion; and

(4)  termination and repayment of the HOME award in full will be required for any
development that is not completed within four (4) years of the date of funding commitment.
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BOARD ACTION REQUEST
COMPLIANCE DIVISION
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action on proposed amendments to 10 TAC 810.601(b),
concerning Compliance Monitoring Objectives and Applicability; 8§10.607, concerning Reporting
Requirements; 810.609(5), concerning Notices to the Department; §10.612, concerning Tenant File
Requirements; 810.613, concerning Lease Requirements; 810.614, concerning Utility Allowances;
810.618, concerning Onsite Monitoring; 810.620(b), concerning Monitoring for Non-Profit Participation
or HUB Participation; and, §10.624, concerning Events of Noncompliance, and the proposed repeal of
10 TAC 810.610, concerning Tenant Selection Criteria; and, 810.617, concerning Affirmative
Marketing Requirements, and the proposed new 10 TAC 810.610, concerning Tenant Selection Criteria;
and, 810.617, concerning Affirmative Marketing Requirements, and directing their publication for
public comment in the Texas Register

RECOMMENDED ACTION

WHEREAS, the Board approved new Compliance Monitoring rules which became
effective November 28, 2013;

WHEREAS, the Compliance Division has received feedback from owners and
managers regarding the need for clarification of certain sections and, in monitoring
under the new rules, staff has noted the need for some clarification; and

WHEREAS, with the creation of the Department’s Fair Housing Team, staff has
identified a need for a more robust and detailed rule to address Tenant Selection Criteria
and Affirmative Marketing

NOW, therefore, it is hereby

RESOLVED, that the Executive Director and his designees be and each of them are
hereby authorized, empowered, and directed, for and on behalf of the Department, to
publish proposed amendments to Chapter 10 8§10.601(b), concerning Compliance
Monitoring Objectives and Applicability; §10.607, concerning Reporting Requirements;
810.609(5), concerning Notices to the Department; 810.612, concerning Tenant File
Requirements; 810.613, concerning Lease Requirements; 810.614, concerning Utility
Allowances; 810.618, concerning Onsite Monitoring; 810.620(b), concerning
Monitoring for Non-Profit Participation or HUB Participation; and, 810.624, concerning
Events of Noncompliance, in the Texas Register for review and public comment and in
connection therewith, make such non-substantive technical corrections as they may
deem necessary to effectuate the foregoing and

FURTHER RESOLVED, that the Executive Director and his designees be and each of
them are hereby authorized, empowered, and directed, for and on behalf of the
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Department, to propose the repeal of 10 TAC Chapter 10, §10.610, concerning Tenant
Selection Criteria; and, 810.617, concerning Affirmative Marketing Requirements and to
propose a new 10 TAC Chapter 10, Uniform Multifamily Rules, Subchapter F,
Compliance Monitoring, §10.610, concerning Tenant Selection Criteria; and, §10.617,
concerning Affirmative Marketing Requirements in the Texas Register and in connection
therewith, make such non-substantive technical corrections as they may deem necessary
to effectuate the foregoing.

BACKGROUND

In November of 2013 the Board adopted new Compliance Monitoring rules that reflected a significant
re-write of previous rules. As with any re-write of this magnitude, staff, owners and managers have
identified some needed tweaks and areas in need of clarification.

In addition, there are two sections of the compliance rule, one section dealing with Affirmative
Marketing Requirements, the other section addressing tenant selection criteria that are proposed to be
repealed and replaced with new sections. These proposed new sections are the result of the work of the
Department’s new Fair Housing team and address the Department’s ongoing responsibility and
commitment to promote Fair Housing and provide Owners on specific guidance on compliance.
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Attachment 1. Preamble and amendment to 10 TAC 810.601(b), concerning Compliance
Monitoring Objectives and Applicability; 810.607, concerning Reporting Requirements;
810.609(5), concerning Notices to the Department; 810.612, concerning Tenant File Requirements;
810.613, concerning Lease Requirements; 810.614, concerning Utility Allowances; §10.618,
concerning Onsite Monitoring; 810.620(b), concerning Monitoring for Non-Profit Participation or
HUB Participation; and, §10.624, concerning Events of Noncompliance

The Texas Department of Housing and Community Affairs (the “Department”) proposes amendments to
10 TAC Chapter 10, Uniform Multifamily Rules, Subchapter F, 10 TAC810.601(b), concerning
Compliance Monitoring Objectives, 0 TAC 810.607, concerning Reporting Requirements, 10 TAC
810.609(5), concerning Notices to the Department, 10 TAC 810.612, concerning Tenant File
Requirements, 10 TAC 810.613, concerning Lease Requirements, 10 TAC §10.614, concerning Utility
Allowances, 10 TAC 810.618, concerning Onsite Monitoring, 10 TAC 810.620(b), concerning
Monitoring for Non-Profit Participation or HUB Participation, and 10 TAC §10.624, concerning Events
of Noncompliance. The purpose for each amendment is described below.

10 TAC810.601(b), concerning Compliance Monitoring Objectives. The purpose of this amendment is
to add the Section 811 PRA Program to the eligibly monitoring activities. Please note, only section (b)
is being amended, but the rule in its entirety is shown below for context.

10 TAC 810.607, concerning Reporting Requirements. The purpose of this amendment is to align the
date by which Owners must sign up to access the Compliance Monitoring and Tracking System (CMTS)
with other programmatic deadlines and to bifurcate the financial reporting requirements, handled by the
Asset Management Division, from the program reporting requirements handled by the Compliance
Division.

10 TAC 8§810.609(5), concerning Notices to the Department. The purpose of this amendment is to require
owners to update the property name in CMTS when it changes and to use the name known to the public.
Please note, only paragraph (5) is being amended, but the rule in its entirety is shown below for context.

10 TAC 810.612, concerning Tenant File Requirements. The purpose of this amendment is to clarify
when the annual data collection required in paragraph (b)(1) is due and to remove the requirement to
complete the Fair Housing Disclosure Notice prescribed for in paragraph (a)(4).

10 TAC 8§10.613, concerning Lease Requirements. The purpose of this amendment is to remove the
amenity notice described subsection (k) and replace the requirement with a brochure that the Department
will make available: A Tenant Rights and Resources Guide for TDHCA Monitored Rental Properties.
This brochure will also include information previously found in the Fair Housing Disclosure Notice.
The brochure will be electronic and available for download on the Department’s website and the Owner
will be able to customize it with the required amenities and services.

10 TAC 810.614, concerning Utility Allowances. The purpose of this amendment is to provide clarity
and guidance regarding common mistakes identified in the utility allowance review process.
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10 TAC 810.618, concerning Onsite Monitoring. The purpose of this amendment is to clarify the
monitoring schedule for HTC Developments that have completed the 15 year Federal Compliance
Period.

10 TAC 810.620(b), concerning Monitoring for Non-Profit Participation or HUB Participation. The
purpose of this amendment is to remove the requirement for an Owner to certify to compliance of the
Non-Profit and/or HUB requirement in the Annual Owner’s Compliance Report (AOCR). This
information is no longer included in the AOCR as is often was addressed incorrectly. Furthermore, this
provision is now being closely monitored at the time of an onsite review, which is a better tool for
ensuring compliance. Please note, only subsection (b) is being amended, but the rule in its entirety is
shown below for context.

10 TAC 810.624, concerning Events of Noncompliance. The purpose of this amendment is to add a
finding of noncompliance that can be assessed if the Owner fails to maintain accurate and current
information in CMTS. The Compliance Division and members of the public rely on this information
and, without consequence, it is difficult to ensure owners maintain accurate records.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first
five years the amended sections are in effect, enforcing or administering the amended sections do not
have any foreseeable implications related to costs or revenues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five
years the amended sections are in effect, the public benefit anticipated as a result of the amended
sections will be improved compliance with federal and state requirements. There will not be any
additional new economic cost to individuals required to comply.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that
there will not be any additional economic effect on small or micro-businesses based on these
amendments.

REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 19, 2014,
through October 20, 2014 to receive input on the proposed amendment. Written comments may be
submitted to the Texas Department of Housing and Community Affairs, Stephanie Naquin, Rule
Comments, P.O. Box 13941, Austin, Texas 78711-3941, or by fax to (512) 475-2330. ALL
COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 20, 2014.

STATUTORY AUTHORITY. The amendments are proposed pursuant to Texas Government Code,
82306.053, which authorizes the Department to adopt rules.

The proposed amendments affect no other code, article, or statute.
810.601.Compliance Monitoring Objectives and Applicability.
(a) The objectives of the Department in performing regular monitoring of affordable rental housing are:

(1) To provide for monitoring that meets applicable requirements of:
(A) The U. S. Department of Housing and Urban Development (HUD);
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(B) The U. S. Department of the Treasury (Treasury);

(C) The Internal Revenue Service (the "IRS"); and

(D) Applicable state laws and rules;

(2) To enable the Department to report information to HUD, Treasury, the IRS, and the Governing
Board, as required, regarding the condition and operations of such developments;

(3) To enable the Department to communicate with responsible persons regarding the condition and
operation of their developments and understand clearly, with a documented record, how they are
performing in meeting their obligations;

(4) To identify matters of noncompliance so that they can be appropriately addressed and to assist in
targeting issues that may require compliance assistance education;

(5) To ensure that responsible persons understand the compliance status of their developments and the
implications of such status;

(6) To articulate and communicate clear standards to promote the maintenance and operation of such
developments in a manner that meets the high standards of the Department's affordable rental programs;
and

(7) To provide a transparent system whereby all interested parties, including tenants, community
organizations, local governmental entities, and the affordable housing industry, may find accountability,
consistency, and an awareness of the high quality standards of affordable housing in the State of Texas.
(b) This subchapter applies to the monitoring of affordable rental housing under the programs described
in paragraphs (1) — (8) (A of this subsection:

(1) The Housing Tax Credit Program (HTC);

(2) The HOME Investment Partnerships Program (HOME);

(3) The Tax Exempt Bond Program (Bond);

(4) The Housing Trust Fund Program (HTF);

(5) The Tax Credit Assistance Program (TCAP);

(6) The Tax Credit Exchange Program (Exchange); ané

(7) The Neighborhood Stabilization Program (NSP); and-

(8) Section 811 Project Rental Assistance (PRA) Program.

(c) There are two key aspects of ongoing monitoring activity, the physical condition of the developments
and whether they are being operated in documented compliance with program requirements.

(d) The results of the Department's monitoring activities will be timely and properly documented.

(e) The Department may contract with an independent third party to monitor a Development during its
construction or rehabilitation and during its operation for compliance with any conditions imposed by
the Department in connection with the award of any Department funds, including allocations of housing
tax credits, and appropriate state and federal laws.

810.607.Reporting Requirements.

(@) The Department requires reports to be submitted electronically through the Department's web-based
Compliance Monitoring and Tracking System (CMTS) and in the format prescribed by the Department.
The Electronic Compliance Reporting Filing Agreement and the Owner's Designation of Administrator

of Accounts forms must be filed for: late—ne4atepthanéeptembe|4%ef—me—yeapfeuew+ng—theﬂawa@

(1) 9% Housmq Tax Credlt Developments - no Iater than the date prescrlbed in §10 402(qg) of this
chapter relating to the 10 Percent Test;

(2) 4% Housing Tax Credit Developments - no later than the date prescribed in 810.402(e) of this
chapter relating to Post Bond Closing Documentation Requirements; or,
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(3) For all other multifamily developments, no later than September 1% of the year following the award.
(b) Each Development is required to submit an Annual Owner's Compliance Report (AOCR).
Depending on the Development, some or all of the Report must be submitted. The first AOCR is due the
second year following the award in accordance with the deadlines set out in subsection (e) {¢&} of this
section. Example 607(1): A Development was allocated Housing Tax Credits in July 2011. The first
report is due April 30, 2013, even if the Development has not yet commenced leasing activities.

(c) The AOCR is comprised of four five parts:

(1) Part A "Owner's Certification of Program Compliance.” All Owners must annually certify
compliance with applicable program requirements. The AOCR Part A shall include answers to all
questions required by the U. S. Department of the Treasury to be addressed, including those required by
Treasury Regulation 1.42-5(b)(1) or the applicable program rules. HTC Developments during their
Compliance Period will also be required to provide the contact information of the syndicator in the
Annual Owner's Compliance Report;

(2) Part B "Unit Status Report." All Developments must annually report and certify the information
related to individual household income, rent, certification dates and other necessary data to ensure
compliance with applicable program regulations. In addition, Owners are required to report on the race
and ethnicity, family composition, age, use of rental assistance, disability status, and monthly rental
payments of individuals and families applying for and receiving assistance or if the household elects not
to disclose the information, such election;

(3) Part C "Housing for Persons with Disabilities.” The Department is required to establish a system that
requires Owners of state or federally assisted housing Developments with 20 or more housing Units to
report information regarding housing Units designed for persons with disabilities. The certified answers
to the questrons on Part C satrsfy thrs requrrement and,

(4) (5) Part DE "Form 8703 " Tax exempt bond propertles must frle Form 8703 each calendar year of
the qualified project period. The form is due to the IRS by March 31 after the close of the calendar year
for which the certification is made. The Department requires Tax Exempt Bond Development Owners to
submit a copy of the filed Form 8703 for the preceding calendar year.

(d) The owner is required to report certain financial information to the Department electronically

through CMTS. If supplemental information is required it must be uploaded to the Development’s
CMTS account.

(1) “Annual Owner’s Financial Certification” (formerly Part D of the AOCR). Developments funded by
the Department must annually provide and certify to the data requested in the Annual Owner’s Financial
Certification.

(2) Developments funded with Exchange or TCAP must also submit a “Quarterly Owner’s Financial
Certification” and these must be submitted in January, April, July, and October on the 10th day of the
month.

(e) ¢&) Parts A, B, C, and D and-E of the Annual Owner's Compliance Report and the Annual Owner’s
Financial Certification must be provided to the Department no later than April 30th of each year,
reporting data current as of December 31st of the previous year (the reporting year).

(f) €&} Periodic Unit Status Reports. All Developments must submit a Quarterly Unit Status report to the
Department through the Compliance Monitoring and Tracking System. Quarterly reports are due in
January, April, July, and October on the 10th day of the month. The report must report occupancy as of
the last day of the previous month for the reporting period. For example, the report due October 10th
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should report occupancy as of September 30th of the preceding month. The first quarterly report is due
on the first quarterly reporting date after leasing activity commences.

(9) & Owners are encouraged to continuously maintain current resident data in the Department's CMTS.
Under certain circumstances, such as in the event of a natural disaster, the Department may alter the
reporting schedule and require all Developments to provide current occupancy data through CMTS.

(h) {g} All rental Developments funded or administered by the Department will be required to submit a
current Unit Status Report prior to an onsite monitoring visit.

(i) {h) Exchange developments must submit IRS Form(s) 8609 with lines 7, 8(b), 9(b), 10(a), 10(c), and
10(d) completed thirty (30) days after the Department issues the executed form(s). If an Owner elects to
group buildings together into one or more multiple building projects, the owner must attach a statement
identifying the buildings in the project. An owner may request to change the election made on line 8(b)
only once during the Compliance Period. The request will be treated as non-material amendment,
subject to the fee described in 810.901 of this chapter (relating to Fee Schedule) and the process
described in §10.405 of this chapter (relating to Amendments and Extensions).

810.609.Notices to the Department.

If any of the events described in paragraphs (1) - (5) of this section occur, written notice must be
provided to the Department within the respective timeframes:

(1) Written notice must be provided at least thirty (30) days prior to any proposed sale, transfer, or
exchange of the Development or any portion of the Development, and the Department must give its
prior written approval to any such sale, transfer, or exchange, which will include a previous participation
review on the proposed new ownership;

(2) Notification must be provided within thirty (30) days following the event of any casualty loss, in
whole or in part, to the Development, using the Department's Notice of Casualty Loss (for general
casualty losses) or Notice of Disaster Casualty Loss (specific to loss as a result of a Presidentially
Declared Disaster);

(3) Owners of Bond Developments shall notify the Department of the date on which 10 percent of the
Units are occupied and the date on which 50 percent of the Units are occupied, and notice must occur
within ninety (90) days of such dates;

(4) Within thirty (30) days after a foreclosure, the Department must be provided with documentation
evidencing the foreclosure and a rent roll establishing occupancy on the day of the foreclosure; and

(5) Within ten (10) days of a change in the contact information (including contact persons, physical
addresses, mailing addresses, email addresses, andfor phone numbers, and/or the name of the property as
know by the public) for the Ownership entity, management company, and/or Development the
Department's Compliance Monitoring and Tracking System must be updated.

810.612.Tenant File Requirements.

(@) At the time of program designation as a low-income household, typically at initial occupancy,
Owners must create and maintain a file that at a minimum contains:

(1) A Department approved Income Certification form signed by all adults. At the time of program
designation as a low-income household, Owners must certify and document household income. In
general, all low-income households must be certified prior to move in. The Department requires the use
of the TDHCA Income Certification form, unless the property also participates in the Rural
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Development or a Project Based HUD Program, in which case, the other program's Income Certification
form will be accepted,;

(2) Documentation to support the Income Certification form including, but not limited to, applications,
first hand or third party verification of income and assets, and documentation of student status (if
applicable). The Department permits Owners to use check stubs or other firsthand documentation of
income and assets provided by the applicant or household in lieu of third party verification forms. It is
not necessary to first attempt to obtain a third party verification form. Owners should scrutinize these
documents to identify and address any obvious attempts at forgery, alteration, or generation of falsified
documents;

(3) A lease with all necessary addendums to ensure that compliance with applicable federal regulations
and 810.613 of this chapter (relating to Lease Requirements); and

heir | ) . hei | '
(b) Annually thereafter on the anniversary date of the household’s move in or initial designation:

(1) Throughout the Affordability Period, all Owners of Housing Tax Credit, TCAP and Exchange
Developments must collect and maintain current data on each household that includes the number of
household members, age, ethnicity, race, disability status, rental amounts and rental assistance (if any).
This information can be collected on the Department's Annual Eligibility Certification form or the
Income Certification form or HUD Income Certification form or USDA Income Certification form.
Example 612(1): The household moved into the Project on May 15, 2013. The information must be
collected within 120 days of May 15" every year thereafter.

(2) During the Compliance Period for all Housing Tax Credit, TCAP, and Exchange Developments and
throughout the affordability period for all Bond developments and HOME Developments committed
funds after August 23, 2013, Owners must collect and maintain current student status data for each low-
income household. This information must be collected within 120 days before the anniversary of the
effective date of the original student verification and—Fhis—infermation can be collected on the
Department's Annual Eligibility Certification or the Department's Certification of Student Eligibility
form or the Department's Income Certification form. Throughout the Compliance Period for HTC,
TCAP, and Exchange developments, low-income households comprised entirely of full-time students
must qualify for a HTC program exception, and supporting documentation must be maintained in the
household's file. For Bond developments, if the household is not an eligible student household, it may be
possible to re-designate the full-time student household to an Eligible Tenant (ET). For HOME
Developments committed funds after August 23, 2013, an individual does not qualify as a low-income
or very low-income family if the individual is a student who is not eligible to receive Section 8
assistance under 24 CFR 85.612.

(3) The types of properties described in subparagraphs (A) - (D) of this paragraph are required to
recertify annually the income of each low-income household using a Department approved Income
Certification form and documentation to support the Income Certification (see subsection (a)(1) - (2) of
this section):
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(A) Mixed income Housing Tax Credit, TCAP and Exchange projects (as defined by line 8(b) of IRS
Form(s) 8609 and accompanying statements, if any) that have not completed the fifteen (15) year
Compliance Period;

(B) All Bond developments with less than 100 percent of the units set aside for households with an
income less than 50 percent or 60 percent of area median income.

(C) HTF Developments with Market Rate units. However, HTF Developments with other Department
administered programs will comply with the requirements of the other program. Example 612(2) {3): If a
Development is mixed income HTF and 100 percent low-income HTC, all households must be certified
at move in. Then, once a calendar year, the Owner must collect the data required by and in accordance
with the paragraphs (1) and (2) of this subsection.

(D) HOME Developments. Refer to subsection (c) of this section.

(c) Ongoing tenant file requirements for HOME Developments:

(1) HOME Developments must complete a recertification with verifications of each HOME assisted
Unit every sixth year of the Development's affordability period. The recertification is due on the
anniversary of the household's move-in date. For purposes of this section the beginning of a HOME
Development affordability period is the effective date on the first page of the HOME LURA. For
example, a HOME Development with a LURA effective date of May 2001 will have the years of the
affordability determined in Example 612(3) {2):

(A) Year 1: May 15, 2001 - May 14, 2002;

(B) Year 2: May 15, 2002 - May 14, 2003;

(C) Year 3: May 15, 2003 - May 14, 2004;

(D) Year 4: May 15, 2004 - May 14, 2005;

(E) Year 5: May 15, 2005 - May 14, 2006;

(F) Year 6: May 15, 2006 - May 14, 2007,

(G) Year 7: May 15, 2007 - May 14, 2008;

(H) Year 8: May 15, 2008 - May 14, 2009;

(1) Year 9: May 15, 2009 - May 14, 2010;

(J) Year 10: May 15, 2010 - May 14, 2011;

(K) Year 11: May 15, 2011 - May 14, 2012; and

(L) Year 12: May 15, 2012 - May 14, 2013.

(2) In the scenario described in paragraph (1) of this subsection, all households in HOME Units must be
recertified with source documentation during the sixth and twelfth years or between May 15, 2006, to
May 14, 2007, and between May 15, 2012, and May 14, 2013.

(3) In the intervening years the Development must collect a self certification by the effective date of the
original Income Certification from each household that is assisted with HOME funds, Example 612(4)
3): a household moved into a HOME unit on June 10, 2010, the household's self certification must be
completed by June 10, 2011, and the household must be recertified with source documentation effective
June 10, 2012. The Development must use the Department's HOME Program Recertification trecome
Certification form, unless the property also participates in the Rural Development or a project Based
HUD program, in which case, the other program's Income Certification form will be accepted. If the
household reports on their self certification that their annual income exceeds the current 80 percent
applicable income limit or there is evidence that the household's written statement failed to completely
and accurately provide information about the household's characteristics and/or income, then an annual
income recertification with verifications is required.

810.613.Lease Requirements.
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(@) Eviction and/or termination of a lease. For HTC Developments, IRS Revenue Ruling 2004-82
prohibits the eviction or termination of tenancy of low-income households for other than good cause
throughout the entire Affordability Period, and for three (3) years after termination of an extended low-
income housing commitment. Owners executing or renewing leases after November 1, 2007, shall
specifically state in the lease or in an addendum attached to the lease that evictions or terminations of
tenancy for other than good cause are prohibited.

(b) For HOME and NSP Developments, the HOME Final Rule (and as adopted by Texas NSP) prohibits
Owners from evicting low-income residents or refusing to renew a lease except for serious or repeated
violations of the terms and conditions of the lease, for violations of applicable federal, state or local law,
for completion of the tenancy period for transitional housing, or for other good cause. To terminate
tenancy, the Owner must serve written notice to the tenant specifying the grounds for the action at least
thirty (30) days before the termination of tenancy. Owners executing or renewing leases after November
1, 2007, shall specifically state in the lease or in an addendum attached to the lease that evictions or non-
renewal of leases for other than good cause are prohibited (24 CFR §92.253). Owners must also comply
with all other lease requirements and prohibitions stated in 24 CFR §92.253.

(c) Evictions and terminations of tenancy for other than good cause are prohibited. If a challenge to an
eviction or termination of tenancy is related to a reasonable accommodation as defined by 1.204 of this
Title (regarding Reasonable Accommodations), a violation of the provision found in subsection (g) of
this chapter, or for Developments financed by Direct Loans Title 104(d) of the Housing and Community
Development Act of 1974 or the Uniform Relocation Assistance and Real Property Acquisition Policies
Act of 1970, the Department upon the request of either party will provide an opinion if an Owner has
good cause. Otherwise, the Department does not determine if an Owner has good cause or if a resident
has violated the lease terms for other reasons. Challenges for evictions or terminations of tenancy for
other reasons must be made by a court of competent jurisdiction or an agreement of the parties in
arbitration, and the Department will rely on that determination.

(d) HTC and Bond Developments must use a lease or lease addendum that requires households to report
changes in student status.

(e) Owners of HTC Developments are prohibited from locking out or threatening to lock out any
Development resident, except by judicial process, unless the exclusion is necessary for the purpose of
performing repairs or construction work, or in cases of emergency. Owners are further prohibited from
seizing or threatening to seize the personal property of a resident except by judicial process unless the
resident has abandoned the premises. These prohibitions must be included in the lease or lease
addendum.

(f) For HOME and NSP Developments, properties that were initially built for occupancy prior to 1978
must include in their lease or lease addendum a Lead Warning Statement. To demonstrate compliance,
the Department will monitor that, all households at HOME and NSP Developments have signed the
Disclosure of Information on Lead-Based Paint and/or Lead-Based Paint Hazards. (24 CFR §892.355 and
8570.487(c))

(9) All Owners shall comply with the lease requirements found in Section 601 of the Violence Against
Women Reauthorization Act of 2013 ("VAWA 2013"). In general, owners may not construe an incident
of actual or threatened domestic violence, dating violence, sexual assault, or stalking as a serious or
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repeated violation of a lease term by the victim or threatened victim or as good cause for terminating
tenancy. However, in accordance with VAWA 2013, owners may bifurcate a lease to terminate the
tenancy of an individual who is a tenant or lawful occupant and engages in criminal activity directly
relating to domestic violence, dating violence, sexual assault, or stalking against another lawful occupant
living in the unit or other affiliated individual as defined in the VAWA 2013.

(h) Leasing of HOME units by organizations that, in turn, rent those units to individuals is not
permissible for HOME developments committed funding after August 23, 2013.

(i) Housing Tax Credit units leased to an organization through a supportive housing program where the
owner receives a rental payment for the unit regardless of physical occupancy will be found out of
compliance if the unit remains vacant for over 60 36 days. The unit will be found out of compliance
under the finding "Violation of the Unit VVacancy Rule."

(j) It is a Development Owner's responsibility at all times to know what it has agreed to provide by way
of common amenities, unit amenities, and services.

(k) A Development Owner shall provide each household, during the application process and upon a
subsequent change to the items described in paragraph (2) of this subsection, the brochure made
available by the Department A Tenant Rights and Resources Guide for TDHCA Monitored Rental
Properties, which includes:

(1) Information about Fair Housing and tenant choice;

(2) Information regarding common amenities, unit amenities, and services; and,

(3) A certification that a representative of the household must sign prior to, but no more than 120 days
prior to, the initial lease execution acknowledging receipt of this brochure.

(4) In the event this brochure is not provided timely or the household does not certify to receipt of the
brochure, correction will be achieved by providing the household with the brochure and receiving a
signed certification that it was received.

§10.614.Utility Allowances.

(@) The Department will monitor to determine if Developments comply with published rent limits which
include an allowance for tenant paid utilities. For HTC, TCAP, and Exchange buildings, if the residents
pay utilities directly to the Owner of the building or to a third party billing company and the amount of
the bill is based on an allocation method or "Ratio Utility Billing System™ (RUBS), this monthly amount
will be considered a mandatory fee. For HTC, TCAP, and Exchange buildings, if the residents pay
utilities directly to the Owner of the building or to a third party billing company, and the amount of the
bill is based on the tenant's actual consumption, Owners may account for the utility in an allowance. The
rent, plus all mandatory fees, plus an allowance for those utilities paid by the resident directly to a utility
provider, must be less than or equal to the allowable limit. For HOME, Bond, HTF, and NSP buildings,
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Owners may account for utilities paid directly to the Owner or to a third party billing company in their
utility allowance. Where residents are responsible for some or all of the utilities--other than telephone,
cable, and internet--Development Owners must use a utility allowance that complies with both this
section and the applicable program regulations.

(b) An Owner may not change utility allowance methods, ef start or stop charging residents for a utility
without prior written approval from the Department. Example 614(1): A Housing Tax Credit
Development has been paying for water and sewer since the beginning of the Compliance Period. In
year 8, the Owner decides to require residents to pay for water and sewer. Prior written approval from
the Department is required. Any such request must include the Utility Allowance Questionnaire found
on the Department's website and supporting documentation. The Department will respond by approving
or denying within ninety (90) days of the date on which the party making the request has completed the
questionnaire and provided all required supporting documentation and responded to any Department
requests for clarification or additional information.

(c) Rural Housing Services (RHS) buildings or buildings with RHS assisted tenants. The applicable
utility allowance for the Development will be determined under the method prescribed by the RHS (or
successor agency). No other utility method described in this section can be used by RHS buildings or
buildings with RHS assisted tenants.

(d) HUD-Regulated buildings layered with any Department program. If neither the building nor any
tenant in the building receives RHS rental assistance payments, and the rents and the utility allowances
of the building are reviewed by HUD (HUD-regulated building), the applicable utility allowance for all
rent restricted Units in the building is the applicable HUD utility allowance. No other utility method
described in this section can be used by HUD-regulated buildings.

() HOME units at HOME developments committed funds after August 23, 2013 must use the HUD
Utility Schedule Model. The utility allowance will be calculated by the Department on an annual basis
and provided to the Owner with a deadline for implementation.

(F) Other Buildings. For all other rent-restricted Units, Development Owners must use one of the
methods described in paragraphs (1) - (5) of this subsection:

(1) The utility allowance established by the applicable Public Housing Authority (PHA) for the Section
8 Existing Housing Program. The Department will utilize Texas Local Government Code, Chapter 392
to determine which PHA is the most applicable to the Development.

(A) If the PHA publishes different schedules based on building type, the Owner is responsible for
implementing the correct schedule based on the Development's building type(s). Example 614(2): The
applicable PHA publishes a separate utility allowance schedule for Apartments (5+ units), one for
Duplex/Townhomes and another for Single Family Homes. The Development consist of twenty
buildings, ten of which are Apartments (5+ units) and the other ten buildings are Duplexes. The Owner
must use the correct schedule for each building type.

(B) In the event the PHA publishes a utility allowance schedule specifically for energy efficient units,
and the Owner desires to use such a schedule, the Owner must demonstrate that the building(s) meet the
housing authority's specifications for energy efficiency once every five (5) years.

(C) If the applicable PHA allowance lists flat fees for any utility, those flat fees must be included in the
calculation of the utility allowance if the resident is responsible for that utility.

(D) If the individual components of a utility allowance are not in whole number format, the correct way
to calculate the total allowance is to add each amount and then round the total to the next whole dollar.
Example 614(3): Electric cooking is $8.63, Electric Heating is $5.27, Other Electric is $24.39, Water
and Sewer is $15. The utility allowance in this example is $54.00.

Page 12 of 28



(E) {B) If an Owner chooses to implement a methodology as described in paragraph (2), (3), (4), or (5)
of this subsection, for Units occupied by Section 8 voucher holders, the utility allowance remains the
applicable PHA utility allowance established by the PHA from which the household's voucher is
received.

(F) €E) In general, if the property is located in an area that does not have a municipal, county, or regional
housing authority that publishes a utility allowance schedule for the Section 8 Existing Housing
Program, Owners must select an alternative methodology. In the event the property is located in an area
without a clear municipal or county housing authority the Department may permit the use of another
housing authority's utility allowance schedule on a case by case basis, unless other conflicting guidance
is received from the IRS or HUD. It is the sole responsibility of the Owner to provide the Department
with specific rationale to support the request. Prior approval from the Department is required and the
owner must obtain approval on an annual basis.

(2) A written estimate from a local utility provider. If there are multiple utility companies that service
the Development, the local provider must be a residential utility company that offers service to the
residents of the Development requesting the methodology. The Department will use the Texas Electric
Choice website: http://www.powertochoose.org/ to verify the availability of service. If the utility
company is not listed as a provider in the Development's ZIP code, the request will be denied.
Additionally, the estimate must be signed by the utility provider representative and specifically include
all "component charges” for providing the utility service. Receipt of the information from the utility
provider begins the ninety (90) day period after which the new utility allowance must be used to
compute gross rent;

(3) The HUD Utility Schedule Model. A utility estimate can be calculated by using the "HUD Utility
Schedule Model" that can be found at http://www.huduser.org/portal/resources/utilmodel.html (or
successor Uniform Resource Locator). Each item on the schedule must be displayed out to two decimal
places. The total allowance must be rounded up to the next whole dollar amount. The rates used must be
no older than the rates in effect sixty (60) days prior to the beginning of the ninety (90) day period in
which the Owner intends to implement the allowance. For Owners calculating a utility allowance under
this methodology, the model, along with all back-up documentation used in the model, must be
submitted to the Department.—en—a—Compact-Disc—or—FHash—drive; within the timeline described in
subsection (h) of this section. The date entered as the "Form Date" on the "Location" tab of the
spreadsheet will be the date used to begin the ninety (90) day period after which the new utility
allowance must be used to compute gross rent;

(4) An Energy Consumption Model. The utility consumption estimate must be calculated by a properly
licensed mechanical engineer or an individual holding a valid Residential Energy Service Network
(RESNET) or Certified Energy Manager (CEM) certification. The individual must not be related to the
Owner within the meaning of 8267(b) or §707(b) of the Code. The utility consumption estimate must, at
minimum, take into consideration specific factors that include, but are not limited to, Unit size, building
orientation, design and materials, mechanical systems, appliances, and characteristics of building
location. Use of the Energy Consumption Model is limited to the building's consumption data for the
twelve (12) month period ending no earlier than sixty (60) days prior to the beginning of the ninety (90)
day period and utility rates used must be no older than the rates in place sixty (60) days prior to the
beginning of the ninety (90) day period. In the case of a newly constructed or renovated building with
less than twelve (12) months of consumption data, the qualified professional may use consumption data
for the twelve (12) month period from units of similar size and construction in the geographic area in
which the building containing the units is located. The ninety (90) day period after which the new utility
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allowance must be used to compute gross rent will begin sixty (60) days after the end on the last month
of the twelve (12) month period for which data was used to compute the estimate; and

(5) An allowance based upon an average of the actual use of similarly constructed and sized Units in the
building using actual utility usage data and rates, provided that the Development Owner has the written
permission of the Department. This methodology is referred to as the "Actual Use Method."

(g) For a Development Owner to use the Actual Use Method they must:

(1) Provide a minimum sample size of usage data for at least 5 Continuously Occupied Units of each
Unit Type or 20 percent of each Unit Type whichever is greater. Example 614(4) 3): A Development
has 20 three bedroom/one bath Units, and 80 three bedroom/two bath Units. Each bedroom/bathroom
equivalent Unit is within 120 square feet of the same floor area. Data must be supplied for at least five
of the three bedroom/one bath Units, and sixteen of the three bedroom/two bath Units. If there are less
than five Units of any Unit Type, data for 100 percent of the Unit Type must be provided;

(2) Scan the information in subparagraphs (A) - (E) of this paragraph ente-a-€B and submit it to the
Department no later than the beginning of the ninety (90) day period after which the Owner intends to
implement the allowance, reflecting data no older than sixty (60) days prior to the ninety (90) day
implementation period. Example 614(5)(4). The utility provider releases the information regarding
electric usage at Westover Townhomes on February 5, 2010. The data provided is from February 1,
2009, through January 31, 2010. The Owner must submit the information to the Department no later
than March 31, 2010, for the information to be valid;

(A) An Excel spreadsheet listing each Unit for which data was obtained to meet the minimum sample
size requirement of a Unit Type, the number of bedrooms, bathrooms and square footage for each Unit,
the household's move-in date, the actual kilowatt usage for each month of the twelve (12) month period
for each Unit for which data was obtained, and the rates in place at the time of the submission;

(B) A copy of the request to the utility provider (or billing entity for the utility provider) to provide
usage data;

(C) All documentation obtained from the utility provider (or billing entity for the utility provider) and/or
copies of actual utility bills gathered from the residents, including all usage data not needed to meet the
minimum sample size requirement and any written correspondence from the utility provider;

(D) The rent roll showing occupancy as of the end of the month for the month in which the data was
requested from the utility provider; and

(E) Documentation of the current utility allowance used by the Development.

(3) Upon receipt of the required information, the Department will determine if the Development Owner
has provided the minimum information necessary to calculate an allowance using the Actual Use
Method. If so, the Department shall calculate the utility allowance for each bedroom size using the
guidelines described in subparagraphs (A) - (E) of this paragraph;

(A) If data is obtained for more than 20 percent of all units or there are more than 5 of a Unit Type, all
data will be used to calculate the allowance;

(B) If more than twelve (12) months of data is provided for any Unit, only the data for the most current
twelve (12) months will be averaged;

(C) The allowance will be calculated by multiplying the average units of measure for the applicable
utility (i.e., kilowatts over the last twelve (12) months by the current rate) for all Unit Types within that
bedroom size. For example, if sufficient data is supplied for 18 two bedroom/one bath Units, and 12 two
bedroom/two bath Units, the data for all 30 Units will be averaged to calculate the allowance for all two
bedroom Units;
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(D) The allowance will be rounded up to the next whole dollar amount. If allowances are calculated for
different utilities, each utility's allowance will be rounded up to the next whole dollar amount and then
added together for the total allowance; and

(E) If the data submitted indicates zero usage for any month, the data for that Unit will not be used to
calculate the Utility Allowance.

(4) The Department will complete its evaluation and calculation within forty-five (45) days of receipt of
all the information requested in paragraph (2) of this subsection;

(5) Receipt of approval from the Department will begin the ninety (90) day period after which the new
utility allowance must be used to compute gross rent; and

(6) For newly constructed Developments or Developments that have Units which have not been
continuously occupied, the Department, on a case by case basis, may use consumption data for Units of
similar size and construction in the geographic area to calculate the utility allowance.

(h) Effective dates. If the Owner uses the methodologies as described in subsection (c), (d), or (f)(1) of
this section, any changes to the allowance can be implemented immediately, but must be implemented
for rent due at least ninety (90) days after the change. For methodologies as described in subsection
(FH(2) - (5) of this section, the allowance cannot be implemented until the estimate is submitted to the
Department and is made available to the residents by posting in a common area of the leasing office at
the Development. This action must be taken by the beginning of the ninety (90) day period in which the
Owner intends to implement the utility allowance. If the Owner fails to post the notice to the residents
and submit the request to the Department by the beginning of the 90 day period, the Department’s
approval or denial will be delayed for up to 90 days after Department notification. Example 614(6): The
Owner has chosen to calculate the electric portion of the utility allowance using the written local
estimate. The annual letter is dated July 5, 2014, and the notice to the residents was posted in the
leasing office on July 5, 2014. However, the Owner failed to submit the request to the Department for
review until September 15, 2014. Although the Notice to the Residents was dated the date of the letter
from the utility provider, the Department was not provided the full 90 days for review. As a result, the
allowance cannot be implemented by the owner until approved by the Department.

(i) Requirements for Annual Review.

(1) RHS and HUD-Regulated Buildings. Owners must demonstrate that the utility allowance has been
reviewed annually and in accordance with the RHS or HUD regulations.

(2) Buildings using the PHA Allowance. Owners are responsible for periodically determining if the
applicable PHA released an updated schedule to ensure timely implementation. When the allowance
changes or a new allowance is made available by the PHA, it can be implemented immediately, but must
be implemented for rent due ninety (90) days after the change.

(3) HOME Developments committed funds after August 23, 2013. On an annual basis, the Department
will calculate the utility allowance using the HUD Utility Schedule Model or other methods allowed in
accordance with HUD guidance.

(4) Written Local Estimate, HUD Utility Model Schedule and Energy Consumption Model. Owners
must update the allowance once a calendar year. The update and all back up documentation required by
the method must be submitted to the Department no later than October 1st of each year However,
Owners are encouraged to submit prior to the deadline to ensure the Department has time to review. At
the same time the update is submitted to the Department, the Owner must post the utility allowance
estimate in a common area of the leasing office at the Development. The Department will review the
request for compliance with all applicable requirements and reasonableness. If, in comparison to other
approved utility allowances for properties of similar size, construction and population in the same
geographic area, the allowance does not appear reasonable or appears understated, the Department may
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require additional support and/or deny the request. If approved, changes to the allowance can be
implemented ninety (90) days after the request was submitted to the Department and provided to the
residents.

(5) Actual Use Method. Owners must update the allowance once a calendar year. The update and all
back up documentation required by the method must be submitted to the Department no later than
August 1st of each year. However, Owners are encouraged to submit prior to the deadline to ensure the
Department has time to review.

(1) Combining Methodologies. With the exception of HUD regulated buildings, HOME units at HOME
Developments committed funds after August 23, 2013 and RHS buildings, Owners may combine any
methodology described in this section for each utility service type paid directly by the resident and not
by or through the Owner of the building (electric, gas, etc.). For example, if residents are responsible for
electricity and gas, an Owner may use the appropriate PHA allowance to determine the gas portion of
the allowance and use the Actual Use Method to determine the electric portion of the allowance.

(K) Increases in Utility Allowances for Developments with HOME or NSP funds. Unless otherwise
instructed by HUD, the Department will permit owners to implement changes in utility allowance in the
same manner as Housing Tax Credit (HTC) Developments.

() The Owner shall maintain and make available for inspection by the tenant, the data, underlying
assumptions and methodology that was used to calculate the allowance. Records shall be made available
at the resident manager's office during reasonable business hours or, if there is no resident manager, at
the dwelling Unit of the tenant at the convenience of both the Owner and tenant.

(m) If Owners want to utilize the HUD Utility Schedule Model, the Written Local Estimate or the
Energy Consumption Model to establish the initial utility allowance for the Development, no more than
one hundred eighty (180) days and no less than ninety (90) days prior to the commencement of leasing
activities, the Owner must submit utility allowance documentation for Department approval. This
subsection does not preclude an Owner from changing to one of these methods after commencement of
leasing in accordance with subsection (b) of this section.

(n) The Department reserves the right to outsource to a third party the review and approval of all or any
utility allowance requests to use the Energy Consumption Model or when review requires the use of
expertise outside the resources of the Department. In accordance with Treasury Regulation §1.42-10(c)
any costs associated with the review and approval shall be paid by the Owner.

(0) All requests described in this subsection must be uploaded directly to the Development’s CMTS
account using the “Utility Allowance Documents” in the type field.

§10.618.0Onsite Monitoring.

(@) The Department may perform an onsite monitoring review of any low-income Development, and
review and photocopy all documents and records supporting compliance with Departmental programs
through the end of the Compliance Period or the end of the period covered by the LURA, whichever is
later. The Development Owner shall permit the Department access to the Development premises and
records.

(b) The Department will perform onsite monitoring reviews of each low-income Development. The
Department will conduct:

(1) The first review of HTC, Exchange, and TCAP Developments by the end of the second calendar year
following the year the last building in the Development is placed in service;

(2) The first review of all Developments, other than those described in subsection (b)(1) of this section,
as leasing commences;
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(3) During the Federal Compliance Period subsequent Subseguent reviews will be conducted at least
once every three (3) years;

(4) After the Federal Compliance Period, developments will be monitored in accordance with 810.623 of
this chapter (relating to Monitoring Procedures for Housing Tax Credit Properties After the Compliance
Period) Affordability Period;

(5) 4 A physical inspection of the Development including the exterior of the Development,
Development amenities, and an interior inspection of a sample of Units;

(6) €5) Limited reviews of physical conditions, including follow-up inspections to verify completion of
reported corrective action, may be conducted without prior notice (unless access to tenant units is
required, in which case at least forty-eight (48) hours notice will be provided); and

(7) {6) Reviews, meetings, and other appropriate activity in response to complaints or investigations.

(c) The Department will perform onsite file reviews and monitor:

(1) Low-income resident files in each Development, and review the Income Certifications;

(2) The documentation the Development Owner has received to support the certifications;

(3) The rent records; and

(4) Any additional aspects of the Development or its operation that the Department deems necessary or
appropriate.

(d) At times other than onsite reviews, the Department may request for review, in a format designated by
the Department, information on tenant income and rent for each Low-Income Unit and may require a
Development Owner to submit copies of the tenant files, including copies of the Income Certification,
the documentation the Development Owner has received to support that certification, and the rent record
for any low-income tenant.

(e) The Department will select the Low-Income Units and tenant records that are to be inspected and
reviewed. Original records are required for review. The Department will not give Development Owners
advance notice that a particular Unit, tenant record, or a particular year will be inspected or reviewed.
However, the Department will give reasonable notice to the Development Owner that an onsite
inspection or a tenant record review will occur so the Development Owner may notify tenants of the
inspection or assemble original tenant records for review. If a credible complaint of fraud or other
egregious alleged or suspected noncompliance is received, the Department reserves the right to conduct
unannounced onsite monitoring visits.

810.620.Monitoring for Non-Profit Participation or HUB Participation.

(@) If a Development's LURA requires the material participation of a non-profit or Historically
Underutilized Business (HUB), the Department will confirm whether this requirement is being met
throughout the development phase and ongoing operations of the Development. Owners are required to
maintain sufficient documentation to evidence that a non-profit or HUB so participating is in good
standing with the Texas Comptroller of Public Accounts, Texas Secretary of State and/or IRS as
applicable and that it is actually materially participating in a manner that meets the requirements of the
IRS. Documentation may be reviewed during onsite visits or must be submitted to the Department upon
request.

(b) If an Owner wishes to change the partICIpatlng non- proflt or HUB, prlor ertten approval from the
Department is necessary. A

compliance with this regquirement. In addltlon the IRS WI|| be notlfled |f the non- proflt is not materlally

participating on a HTC Development during the Compliance Period.
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(c) The Department does not enforce partnership agreements or other agreements between third parties
or determine fund distributions of partnerships. These disputes are matters for a court of competent

jurisdiction or other agreed resolution among the parties.

§10.624.Events of Noncompliance.

Figure: 10 TAC 810.624 lists events for which a multifamily rental development may be found to be in
noncompliance for compliance monitoring purposes. This list is not an exclusive list of events and issues
for which an Owner may be subject to an administrative penalty, debarment or other enforcement action.
The first column of the chart identifies the noncompliance event. The second column indicates to which
program(s) the noncompliance event applies. The last column indicates if the issue is reportable on IRS
Form 8823 for HTC Developments.

Figure: 10 TAC 810.624

Noncompliance Event

Program(s)

If HTC, on Form 8823?

Violations of the Uniform
Physical Condition Standards

All Programs

Yes

Noncompliance related to
Affirmative Marketing
requirements  described in
§10.617 of this chapter

All Programs

No

Development is not available
to the general public because
of leasing issues

HTC

Yes

TDHCA has received notice
of possible Fair Housing Act
Violation from HUD or DOJ
and reported general public
use violation in accordance
with IRS 8823 Audit Guide
Chapter 13

HTC

Yes

TDHCA has referred
unresolved  Fair  Housing
Design and Construction issue
to the Texas Workforce
Commission  Civil  Rights
Division

All programs

No

Property has gone through a
foreclosure

All programs

Yes

Property is never expected to
comply due to failure to report
or allow monitoring

All programs

yes
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Noncompliance Event

Program(s)

If HTC, on Form 8823?

Owner did not allow on-site
monitoring or failed to notify

residents resulting in All programs ves
inspection cancelation

LURA not in effect All programs Yes
Project failed to  meet HTC and Bonds Yes

minimum set aside

No evidence of, or failure to
certify to material

Yes, if non-profit issue, No if

participation of a non-profit or HTC HUB issue
HUB, if required by LURA
Development failed to meet
additional state required rent | All programs No
and occupancy restrictions
Nonpompha_nce with  social HTC and Bond No
service requirements
Development failed to provide
housing to the elderly as | All programs No
promised at application
Failure to provide special
needs housing as required by | All programs No
LURA
Changes in Eligible Basis or HTC Yes
Applicable percentage
Failure to submit all or parts
of the Annual Owr?er’s All programs Yes for part A, No for other
: parts
Compliance Report
Failure to submit quarterly All programs No
reports as required by §10.607
Noncompliance W'th. utility Yes if rent exceeds limit, no if
allowance requirements related to noncompliance with
described in 8§10.614 of this | All programs .
other requirements, such as

subchapter and/or Treasury . .
Regulation §1.42-10 posting, updating etc.
Noncompliance with lease
requirements  described in | All programs No
§10.613 of this subchapter
Asset Management Division
has reported that Development
has failed to establish and

All programs No

maintain a reserve account in
accordance with 8§10.405 of
this chapter
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Noncompliance Event

Program(s)

If HTC, on Form 8823?

Failure to provide a notary

public as promised at|HTC No
application
Violation of the Unit Vacancy HTC Yes
Rule
Casualty Loss All programs Yes
gallure to 'prowde pre-onsite All programs No
ocumentation
Failure to provide amenity as
required by LURA HTC No
Failure  to pay  asset | HTC, TCAP, Bond, Exchange
management, compliance | and HOME Developments No
monitoring or other required | committed funds after August
fee 23,2013
Change in ownership without
department approval (other
than removal of a general | All programs No
partner in accordance with
§10.406 of this chapter)
Ffaulure to pr0\_/|de fair housing All programs No
disclosure notice
Noncompliance with tenant S
X i No, unless finding is because
selection requirements All programs Owner refused to lease to
described in §10.610 of this .
Section 8 households
subchapter
Program Unit not leased to
Low-Income household All programs Yes
HTC during the Compliance
Program unit occupied by | Period, Bond and HOME Yes
nonqualified full-time students | developments committed
funds after August 23, 2013
Low-'lncome_ units used on a HTC and Bond Yes
transient basis
Violation of the Available Al programs, but only during
Unit Rule the Compliance Period for | Yes
HTC, TCAP and Exchange
Gross rent exceeds the highest
rent allowed under the LURA | All programs Yes
or other deed restriction
Failure to provide Tenant
Income  Certification and | All programs Yes
documentation
Unit not available for rent All programs Yes
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Noncompliance Event

Program(s)

If HTC, on Form 8823?

Failure to collect data required
by  810.612(b)(1) and/or
§10.612(b)(2)

HTC, TCAP Exchange and
Bond

No

Development  evicted or
terminated the tenancy of a
low-income tenant for other
than good cause

HTC, HOME and NSP

Yes

Household income increased
above 80  percent at
recertification and  Owner
failed to properly determine
rent

HOME

NA

Violation of the
Housing Rule

Integrated

All programs

No

Failure to resolve final
construction deficiencies
within corrective action period

All programs

No

Noncompliance ~ with  the
accessibility requirements of
8504 of the Rehabilitation Act
of 1973 and 10 TAC Chapter
1, Subchapter B

HOME, NSP and HTC
properties awarded after 2001

No

Noncompliance  with  the
notice to the Department
requirements  described in
810.609 of this subchapter

All programs
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Attachment 2: Preamble and proposed repeal of 10 TAC Chapter 10, Uniform Multifamily Rules,
Subchapter F, Compliance Monitoring, §10.610, concerning Tenant Selection Criteria and 10
TAC Chapter 10, Uniform Multifamily Rules, Subchapter F, Compliance Monitoring, §10.617,
concerning Affirmative Marketing Requirements

The Texas Department of Housing and Community Affairs (the “Department”) proposes the repeal of 10
TAC Chapter 10, Uniform Multifamily Rules, Subchapter F, Compliance Monitoring, 8§10.610,
concerning Tenant Selection Criteria and 10 TAC Chapter 10, Uniform Multifamily Rules, Subchapter
F, Compliance Monitoring, §10.617, concerning Affirmative Marketing Requirements. This repeal is
being proposed concurrently with the proposal of new 810.610, concerning Tenant Selection Criteria
and 810.617, concerning Affirmative Marketing Requirements which will improve compliance with
federal Fair Housing requirements.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first
five years the repeal is in effect, enforcing or administering the repeal does not have any foreseeable
implications related to costs or revenues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five
years the repeal is in effect, there will be no change in the public benefit anticipated as a result of the
repeal. There will be no economic impact to any individuals required to comply with the repeal.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that
there will be no economic effect on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 19, 2014,
through October 20, 2014 to receive input on the proposed amendment. Written comments may be
submitted to the Texas Department of Housing and Community Affairs, Laura DeBellas, Rule
Comments, P.O. Box 13941, Austin, Texas 78711-3941, or by fax to (512) 936-7366. ALL
COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 20, 2014.

STATUTORY AUTHORITY. The repeal is proposed pursuant to Texas Government Code, §2306.053,
which authorizes the Department to adopt rules.

The proposed repeal affects no other code, article, or statute.
810.610 Tenant Selection Criteria

810.617 Affirmative Marketing Requirements
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Attachment 3. Preamble and proposed new 10 TAC Chapter 10, §10.610, concerning Tenant
Selection Criteria and 10 TAC 810.617, concerning Affirmative Marketing Requirements

The Texas Department of Housing and Community Affairs (the “Department”) proposes new 10 TAC
Chapter 10, Uniform Multifamily Rules, Subchapter F, Compliance Monitoring, §10.610, concerning
Tenant Selection Criteria and 10 TAC Chapter 10, Uniform Multifamily Rules, Subchapter F,
Compliance Monitoring, 810.617, concerning Affirmative Marketing Requirements. The purpose of
these new sections is to clarify and improve compliance requirements with federal Fair Housing laws.
The repeal of existing §10.610 and §10.617 is proposed concurrent with this proposal.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has determined that, for each year of the first
five years the new sections are in effect, enforcing or administering the new sections does not have any
foreseeable implications related to costs or revenues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined that, for each year of the first five
years the new sections are in effect, the public benefit anticipated as a result of the new sections will be
improved compliance with affordable housing program administered by the Department. There will not
be any increased economic cost to any individuals required to comply with the new section.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The Department has determined that
there will be no economic effect on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 19, 2014,
through October 20, 2014 to receive input on the proposed amendment. Written comments may be
submitted to the Texas Department of Housing and Community Affairs, Laura DeBellas, Rule
Comments, P.O. Box 13941, Austin, Texas 78711-3941, or by fax to (512) 936-7366. ALL
COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 20, 2014.

STATUTORY AUTHORITY. The new sections are proposed pursuant to Texas Government Code,
82306.053, which authorizes the Department to adopt rules.

The proposed new sections affect no other code, article, or statute.
810.610.Tenant Selection Criteria.

(a) Owners must maintain written tenant selection criteria that includes, at a minimum, the following
information:

(1) Tenant eligibility requirements that determine an applicant’s basic eligibility for the property,
including any lawful resident preferences, restrictions, and requirements;

(2) Procedures the Development uses in taking applications and opening, closing, and selecting
applicants from the waitlist, including but not limited to how preferences are applied and procedures for
prioritizing applicants needing accessible units in_accordance with 24 CFR 8.27 and considering
applicants covered by the Violence Against Women Reauthorization Act of 2013;

(3) Applicant screening criteria including what is screened, by whom, and what scores or findings would
result in ineligibility;
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(4) The manner by which rejections of applications will be handled, including timeframes and appeal
procedures, if any;

(5) Occupancy Standards; and

(6) Unit transfer policies.

(b) The criteria cannot:

(1) Include residency preferences unless preferences are due to exceptional circumstances approved by
TDHCA prior to initial lease up or at application or the property receives Federal assistance and has
received written approval from HUD or USDA for such preference;

(2) Exclude an individual or family from admission to the Development solely because the household
participates in the HOME Tenant Based Rental Assistance Program, the housing choice voucher
program under Section 8, United States Housing Act of 1937 (42 U.S.C. 81-437), Section 811 PRA
Program, or other federal, state, or local government rental assistance program;

(3) Use a financial or minimum income standard for a household participating in a voucher program that
requires the household to have a monthly income of more than 2.5 times the household’s share of the
total monthly rent amount. However, if a family’s share of the rent is $50 or less, Owners may require a
minimum annual income of $2,500;

(4) Exclude a household with person(s) with disabilities from admission to the Development because an
accessible unit is not currently available or require a household to rent a unit that has already been made
accessible;

(5) Require a household to provide specific medical or disability information other than the disability
verification that may be requested to verify eligibility for reasonable accommodation or special needs set
aside programs;

(6) In accordance with the Violence Against Women Reauthorization Act of 2013, deny admission on
the basis that the applicant has been a victim of domestic violence, dating violence, sexual assault, or
stalking;

(7) Prioritize households not residing in the Development over those already residing at the
Development in instances in which an existing tenant household is seeking a unit with a lower income
restriction than the unit in which they currently reside. (Example: A household residing in a 60% AMI
unit is income gualified for a 50% AMI unit and wishes to be placed on the waiting list for a 50% AMI
unit. The household should be entered on the waitlist using the same process as households not
currently residing in the Development.); and

(8) Require fewer than 2 persons per bedroom for each rental unit unless otherwise directed by local
building code or safety regulations; and

(9) Be applied retroactively except under circumstances in which prior criteria violate federal or state
law; tenants who already reside in the development at the time new or revised leasing criteria are applied
and who are otherwise in good standing under the lease must not receive notices of non-renewal based
solely on their failure to meet the new or revised criteria.

(c) The criteria must:

(1) Avoid the use of vague terms such as “elderly,” “bad credit,” “negative rental history,” “poor
housekeeping,” or “criminal history” unless terms are clearly defined within the criteria made available
to applicants;

(2) Provide that the Development will comply with state and federal fair housing and antidiscrimination
laws, including but not limited to consideration of reasonable accommodations requested to complete
the application process as identified in Chapter 1, Subchapter B of this title;

(3) Provide that reasonable accommodations in the form of waivers of tenant eligibility may be
considered where convictions or prior tenancy references can be attributed to a disability or to domestic
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violence perpetrated against the applicant; if additional mitigating factors will be considered, include
how such decisions will be made and what must be provided for consideration;

(4) Provide that screening criteria will be applied uniformly and in a manner consistent with all
applicable law, including the Texas and Federal Fair Housing Acts, the Federal Fair Credit Reporting
Act, program gquidelines, and the Department's rules;

(5) Be reasonably related to program eligibility and the applicant's ability to perform obligations under
the lease;

(6) For all elderly Developments, list specific age requirements and demonstrate a commitment to
operate the Development as Housing for Older Persons as directed under the Housing for Older Persons
Act of 1995 as amended;

(7) Provide that specific animal, breed, number, weight restrictions, pet rules, and pet deposits will not
apply to households having a qualified service/assistance animal(s); and

(8) Provide an effective date for the tenant selection criteria. Any amendments to the criteria require a
new effective date.

(d) Owners of all multifamily developments must also:

(1) Maintain a written waiting list.

(A) The waitlist must be managed as described in the Tenant Selection Criteria;

(B) The waitlist must include a log of all applicants that completed the application process, including
any household and demographic information that is typically collected, voucher status, and information
pertaining to the specific reasons for which any applicant was denied. The log must be made available to
the Department upon request;

(C) Have written waitlist policies and tenant selection criteria available in the leasing office or wherever
applications are taken.

(2) Provide any rejected or ineligible applicant/household that completed the application process with a
written notification of the grounds for rejection that includes the specific reason for the denial and
references the specific leasing criteria_upon which the denial is based within seven (7) days of the
determination. Rejection letters must include contact information for any third parties that provided the
information on which the rejection was based and information on the appeals process if one is used by
the property;

(3) Provide in any non-renewal or termination notice as allowed under applicable program rules a
specific reason for the termination or non-renewal. The notification must be delivered as required under
applicable program rules, must provide that the owner may only enforce the termination of tenancy by
judicial action and that the tenant has the right to present a defense in court if the tenant contests the
termination or non-renewal, and that any person with a disability has the right to request a reasonable
accommodation to better understand or contest the threat of termination or non-renewal. The
notification must also include information on the appeals process if one is used by the property.

810.617. Affirmative Marketing Requirements.

(a) Applicability. Compliance with this section is required for all Developments with five (5) or more
total units to further the objectives of Title VIII of the Civil Rights Act of 1968 and Executive Order
13166.

(b) General. Owners of Developments with five (5) or more total units must affirmatively market their
units to promote equal housing choice for prospective tenants, regardless of race, color, religion, sex,
national origin, familial status, or disability and must develop and carry out an Affirmative Fair Housing
Marketing Plan (or “Affirmative Marketing Plan”) to provide for marketing strategies and
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documentation of outreach efforts to prospective applicants identified as “least likely to apply.” In
general, those populations that are least likely to apply may include: African Americans, Native
Americans, Alaskan Natives, Asians, Native Hawaiians, Other Pacific Islanders, Caucasians (non-
Hispanic), Hispanics or Latinos, and families with children. All Affirmative Marketing Plans must
provide for affirmative marketing to persons with disabilities. Some Developments may be required by
their LURAS to market units specifically to veterans or other populations.

(c) Plan format. Owners are encouraged to use HUD Form 935.2A, or its updated equivalent, and
corresponding worksheets to meet Affirmative Marketing requirements. The Department may make
additional forms or tools available for use.

(d) Determination of populations “least likely to apply.” Owners must determine the populations “least
likely to apply” (also “identified populations”) using the methods identified in paragraphs (1) — (4) of
this subsection. Owners may use the methods in paragraphs (1) and (2) of this subsection if the
Development is not occupied, if the Development is in initial lease-up, if the Development is less than
40 total units, or the Owner determines that the demographic data on the tenant households and waiting
list for the Development (“Tenant Pool”) is not sufficiently complete to vield an accurate profile of the
populations the Development is serving. Except in the cases of populations that must be the subject of
affirmative_marketing pursuant to LURA requirements and persons with disabilities, any populations
that represent less than 1% of the total population of the county or MSA, as applicable, are not required
to be considered “least likely to apply.” To assist Owners in identifying least likely to apply populations,
the Department shall make the tool described in paragraph (5) of this subsection available to Owners.

(1) New Developments located in Metropolitan Statistical Areas (“MSAs”). The Owner must compare
the demographic data from the most recent decennial census for the census tract in which the
development site is located to the demographic data of the entire MSA in which the development site is
located. The comparison must be done for each of the populations identified in subsection (b) of this
section using the percentage each group represents for the census tract and MSA. The Owner will
identify any population in which the percentage representation in the census tract is more than 20% less
than the same population’s percentage representation in the MSA (i.e. a population is more than 20%
underrepresented in the census tract as compared to the MSA as a whole).

(2) New Developments not located in MSAs. The Owner must compare the demographic data from the
most recent decennial census for the census tract in which the development site is located to the
demographic data of the county in which the development site is located. The comparison must be done
for each of the populations identified in subsection (b) of this section using the percentage each group
represents for the census tract and county. The Owner will identify any population in which the
percentage representation in the census tract is more than 20% less than the same population’s
percentage representation in the county (i.e., a population is more than 20% underrepresented in the
census tract as compared to the county as a whole).

Example 617(1), County data shows 80% of the population in the County is Non-White Hispanic; the
new development’s census tract shows that 40% of the new development’s census tract is Non-White
Hispanic. The development must market to the Non-White Hispanic population because the 40% of
Non-White Hispanics represented in the census tract shows an underrepresentation of more than 20%
(e.g., it is lower than 64%, which is 20% of 80%) when compared with the County percentage (80% X
20% = 16%; 80%-16% = 64%). If the census tract showed evidence of 65% or more Non-White
Hispanics in the area, the development would not market to the Non-White Hispanic population.

(3) Established Developments located in MSAs. The Owner must compare the demographic data of the
Development’s Tenant Pool to the demographic data of the MSA in which the development site is
located. The comparison must be done for each of the populations identified in subsection (b) of this
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section using the percentage each group represents for the tenant pool and MSA. The Owner will
identify any population in which the percentage representation in the Tenant Pool is more than 20% less
than the same population’s percentage representation in the MSA (i.e., a population is more than 20%
underrepresented in the tenant pool as compared to the MSA as a whole).

Example 617(2), the Owner’s tenant pool shows that 5% of the population in the development is African
American and that 8% of the population in the MSA is African American. The development must
market to African American populations because the 5% of African Americans represented in the
development shows an underrepresentation of more than 20% (8% X 20% = 1.6%; 8% - 1.6% = 6.4%).
If the development showed evidence of 6.4% or more African Americans in the tenant pool, the
development would not market to the African American population. In a development with 150 units in
this scenario, at least 6.4% or 10 residents must be African American to show that the population is
adequately represented and should not be selected as a “least likely to apply” group requiring special
outreach and marketing.

(4) Established Developments not located in MSAs. The Owner must compare the demographic data of
the Development’s Tenant Pool to the demographic data of the county in which the development site is
located. The comparison must be done for each of the populations identified in subsection (b) of this
section using the percentage each group represents for the tenant pool and county. The Owner will
identify any population in which the percentage representation in the tenant pool is more than 20% less
than the same population’s percentage representation in the county (i.e., a population is more than 20%
underrepresented in the tenant pool as compared to the county as a whole).

(5) The Department will develop and maintain an online tool for performing the comparisons required
by paragraphs (1) - (2) of this subsection, and an Owner may rely on analysis required under paragraphs
(1) - (2) (but not an analysis made pursuant to subsection (e) of this section) made correctly using this
tool. The Department may update the tool more frequently than an Owner is required to review and/or
revise their Affirmative Market Plan pursuant to subsection (q) of this section. Provided an Owner is in
compliance with subsection (g), an Owner is not required to update their plan as updates to the
Department’s tool are made available.

(e) Other determinations of “least likely to apply.” If the owner identifies other ethnic and/or religious
groups that may be underrepresented and chooses to incorporate such group(s) into the Affirmative
Marketing Plan, the Owner must perform and document a reasonable process by which the groups were
identified.

(f) Marketing and Outreach.

(1) The plan must include special methods of outreach to the “least likely to apply” populations,
including identification of specific media and community contacts that actively engage with the
identified populations, public gathering spaces in areas where such populations are well represented, and
networking through community based organizations that work with members of the identified
populations.

(2) Developments must utilize methods of outreach throughout the MSA (for Developments located in
an MSA) or county (for Developments not located in an MSA). Efforts can be made beyond these areas
at the discretion of the Owner. While these areas may be very large, in many instances outreach in areas
located in another county or across town are necessary to effectively reach the identified populations.

(3) Developments must utilize methods of outreach that consider Limited English Proficiency in
populations that are least likely to apply. Owners must translate advertisements and other marketing
media for use with organizations identified in accordance with paragraph (2) of this subsection.

(4) Development Owners must both allow applicants to fill out applications at off-site locations and
submit applications through means other than in-person submission at the Development site or leasing
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office (i.e. via mail, email, website form, fax, etc.). Applications must state available alternate means of
submission and include address, email, or other necessary contact information on the form or its
attached leasing criteria. If the development chooses to use an electronic application, prior approval
from the Department is required to mitigate fraud, waste and abuse.

(5) Advertisements and/or marketing materials used must include the Fair Housing logo and give contact
information that prospective tenants can access if reasonable accommodations are needed in order to
complete the application process. The contact information must be in English and Spanish, at a
minimum.

(q) Timeframes.

(1) An Owner must begin its affirmative marketing efforts for each of the identified populations at least
six months prior to the anticipated date the first building is to be available for occupancy. As a condition
of an award to a new Development, the Board may require affirmative marketing efforts to begin more
than six (6) months prior to the anticipated date the first building is to be placed in service; and

(2) An Owner must update its Affirmative Market Plan and populations that are least likely to apply at
least every two (2) years from the effective date of the current plan.

(h) Biennial Plan Review. The plan must include how, and by whom, data will be collected and
evaluated, how often the plan will be re-evaluated, and how the re-evaluation will be completed. The
Owner must review demographic data and household characteristics from the Tenant Pool relative to the
county or MSA. If any identified population is or remains underrepresented by more than 20%, the
Owner should determine whether the percentage of change is greater or less than when the Affirmative
Marketing Plan was last evaluated. If, upon review of the Tenant Pool, the Owner determines that there
has been no change (including negative change) or only a limited amount of success, the Owner must:
(1) Complete an evaluation of efforts to date (including a review of current advertising, outreach, and
networking strategies and what, if any of the strategies used, has been successful) and gather a list of
existing and new community resources available for use in revising the current Affirmative Fair Housing
Marketing Plan; and

(2) Revise the Affirmative Fair Housing Marketing Plan to include a wider distribution area and/or new
strategies for outreach and/or more frequent outreach efforts.

(1) Record keeping. Owners must maintain records of each Affirmative Marketing Plan and specific
outreach efforts completed for the greater of three years or the recordkeeping requirement identified in
the LURA.

(1)_Exception to Affirmative Marketing. If the Development has closed its waiting list, Affirmative
Marketing is_not required. Affirmative Marketing is required as long as the Owner is accepting
applications, has an open waiting list, or is marketing prior to placement in service as required under
paragraph (q)(1) of this section.

Page 28 of 28



11



BOARD ACTION REQUEST
SECTION 811 PRA PROGRAM
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action authorizing staff for the Section 811 PRA Program, to
execute all necessary agreements and contracts with Owners of Multifamily Properties, execute
agreements with HUD for future funding awards, and make program design adjustments.

RECOMMENDED ACTION

WHEREAS, the Department was awarded $12 million from the U.S. Department of
Housing and Urban Development (HUD) for the Section 811 Project Rental Assistance
Demonstration Program on February 12, 2013;

WHEREAS, the Department anticipates executing a Cooperative Agreement which will
formalize the administration of those funds between the U.S. Department of Housing and
Urban Development (HUD) and the Department for the Section 811 Project Rental
Assistance Demonstration Program;

WHEREAS, the Department applied for 2013 Section 811 Project Rental Assistance
from HUD;

WHEREAS, the Board on December 12, 2013 gave staff authority to release a Notice of
Funding Availability for multifamily properties to apply for Section 811 PRA funds;

WHEREAS, staff anticipates awarding Section 811 PRA funds to eligible multifamily
properties through a Notice of Funding Availability, multifamily competitive processes,
or other means;

WHEREAS, it is unknown whether the existing program design will result in sufficient
respondents to promote program success; and

WHEREAS, staff requests Board authorization to move forward with specific next steps
relating to the Section 811 Project Rental Assistance Demonstration Program, including:
1) Executing Section 811 PRA Property Agreements and any other agreements between
owners and the Department with regard to participating properties; 2) Executing Section
811 PRA HUD Required Contracts and Documents with those properties; 3) Executing a
Cooperative Agreement with HUD if awarded 2013 funds; 4) Executing such related
contracts for any newly received 811 funds from HUD; and 5) making any program
design changes that may be necessary to maximize likelihood of program success
including, but not limited to changes in geographic service areas, populations to be
assisted, etc.

NOW, therefore, it is hereby
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RESOLVED, the Department is authorized to proceed with executing the Section 811
PRA Property Agreements and other HUD required Section 811 PRA contracts and
documents for any and all properties eligible for the Section 811 Project Rental
Assistance Demonstration Program conditioned on the Executive Director’s approval;
and

FURTHER RESOLVED, the Department is authorized to make program design
changes to the extent necessary to promote program success;

FURTHER RESOLVED, the Department is authorized to move forward with entering
into a Cooperative Agreement with HUD for the 2013 Section 811 Project Rental
Assistance Demonstration Program if awarded; and

FURTHER RESOLVED, staff will report quarterly to the Board on agreements
executed and program design changes.

BACKGROUND

On February 12, 2013, the U.S. Department of Housing and Urban Development (HUD) announced that
TDHCA was one of 13 states selected to participate in the first ever Section 811 Housing for Persons
with Disabilities Project Rental Assistance (PRA) Demonstration Program. This new Section 811 PRA
Demonstration is designed to assist state housing agencies to expand integrated supportive housing
opportunities for people with the most significant and long term disabilities.

The Department anticipates executing a Cooperative Agreement with HUD soon which will serve as the
guiding regulations for the program, since HUD has not promulgated rules yet. On December 12, 2013,
the Board gave permission for staff to move forward with several aspects of the program, including
among other things, releasing a Notice of Funding Availability (NOFA) to solicit interested TDHCA
financed multifamily properties to participate in the Section 811 PRA program. Today, staff is asking
for permission to enter into any necessary Department and HUD required documents with any and all
eligible multifamily properties either selected through the NOFA, multifamily competitive process, or
other means, for the Section 811 PRA program. Staff would report to the Board on a quarterly basis
those multifamily properties that have executed the required Section 811 PRA program documents.

Section 811 PRA Program Background

TDHCA is a partner with the State’s Medicaid agency, the Health and Human Services Commission
(HHSC), and four of its other agencies, in the Section 811 PRA Demonstration Program. In this
partnership, TDHCA contributes the housing voucher administration and expertise, while the health and
human service agencies contribute the provision and coordination of services.
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The Section 811 PRA funds provide for approximately five years of rental assistance per property. The
Department anticipates this will serve between 300 and 400 households, depending on household size,
rents, etc.

Program Concept

Once a property agrees to participate in the Section 811 PRA program, the Multifamily Property will
enter into a Property Agreement with the Department committing to, among other things, a set number
of units that they will be willing to set aside for use by the target populations. In addition, to participate
in the program, the property will be required to execute with the Department documents required by
HUD, including a Use Agreement and Rental Assistance Contract. The Health and Human Service
agencies have local providers who will identify income-eligible clients (households earning at or below
30% Area Median Family Income) within the target populations that are in a position to transition into a
stable housing unit. Those HHSC agencies will educate the client during this process and then refer the
client to TDHCA for placement in a unit at a participating property of their choice. If there are no units
available, clients will have the option of being placed on a waiting list for one or more of the properties.
Upon being reached on a specific waiting list (or at first lease-up if applicable), the client will be
notified. Assuming they satisfy any property level screening requirements, the client will then sign a
lease, move into their unit at that property, and a portion of monthly payments for the unit will begin
being made to the property owner on that client’s behalf. Services will be provided by the HHSC
agencies for the clients.

Program Areas

Due to the large size of the State of Texas and the primary locations of concentrations of the three
chosen populations, TDHCA will focus the agency’s resources on seven geographic areas, all of which
are Metropolitan Statistical Areas (MSASs) and are geographically dispersed statewide:

Austin-Round Rock-San Marcos
Brownsville-Harlingen
Dallas-Fort Worth-Arlington

El Paso

Houston-Sugar Land-Baytown
McAllen-Edinburg-Mission

San Antonio-New Braunfels

NoabkowdE

Page 3 of 3



im



BOARD ACTION REQUEST
HOUSING RESOURCE CENTER
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action on publishing the draft 2015-2019 State of Texas
Consolidated Plan

RECOMMENDED ACTION

WHEREAS, the U.S. Department of Housing and Urban Development
(“HUD”) requires the submission of a five year Consolidated Plan in
accordance with 24 CFR §91.520; and

WHEREAS, the draft 2015-2019 State of Texas Consolidated Plan (Plan)
covers four HUD-funded programs: the Community Development Block Grant
Program (“CDBG”), the HOME Investment Partnerships Program (“HOME”),
the Emergency Solutions Grants Program (“ESG”), and the Housing
Opportunities for Persons with AIDS Program (“HOPWA”). The Texas
Department of Housing and Community Affairs (“TDHCA” or “the
Department”), the Texas Department of Agriculture (“TDA”), and the Texas
Department of State Health Services (“DSHS”) have collaborated to complete
the draft Plan,

NOW, therefore, it is hereby

RESOLVED, that the draft 2015-2019 State of Texas Consolidated Plan, in
the form presented to this meeting, is hereby approved for release for public
comment; and

FURTHER RESOLVED, that the Executive Director and his designees are
each hereby authorized, empowered, and directed, for and on behalf of the
Department, to cause notice of the draft 2015-2019 State of Texas
Consolidated Plan to be published in the Texas Register and, in connection
therewith, to make such non-substantive grammatical and technical changes as
they deem necessary or advisable.

BACKGROUND

The draft 2015-2019 State of Texas Consolidated Plan (“Plan”) covers four programs funded by the
U.S. Housing and Urban Development (“HUD’”): TDHCA administers the HOME Program and the ESG
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Program; TDA administers CDBG; and DSHS administers the HOPWA Program. All three state
agencies collaborated to complete the Plan, along with extensive input from other state agencies,
stakeholders, advocates, and community members. TDHCA is lead agency for the Plan’s development.

If 2014 HUD funding levels remain consistent for 2015-2019, the amount governed by the Plan will be
approximately $97,000,000 yearly. These programs primarily serve extremely low-, low- and moderate-
income households. This Plan determines which of HUD’s eligible activities will best serve the needs of
Texas.

HUD allows a broad range of activities for these programs. The CDBG Program provides resources for
community development, which can include acquisition of real property; relocation and demolition;
rehabilitation of residential and non-residential structures; construction of public facilities and
improvements; public services; activities relating to energy conservation and renewable energy
resources; and provision of assistance to profit-motivated businesses to carry out economic development
and job creation/retention activities. The HOME Program is used for single-family and multifamily
housing activities, which can include providing home purchase or rehabilitation financing assistance to
eligible homeowners and new homebuyers; building or rehabilitating housing for rent or ownership; and
tenant-based rental assistance to subsidize rent for low-income persons. The ESG Program funds
activities that include providing supportive services to homeless individuals and households, emergency
shelter/transitional housing, homelessness prevention assistance, and permanent housing to the homeless
population. The HOPWA Program is dedicated to the housing and supportive services needs of people
living with HIV/AIDS and their families, which can include the acquisition, rehabilitation, or new
construction of housing units; facility operations; rental assistance; short-term payments to prevent
homelessness; case management; substance abuse treatment; mental health treatment; nutritional
services; job training and placement assistance; and assistance with daily living.

The Plan consists of five main chapters. The first main chapter is the Process Chapter, which describes
the public input process. The second main chapter is the Needs Assessment, which outlines levels of
relative need in the areas of affordable housing, homelessness, special needs, and community
development. This information was gathered through consultation with local agencies, public outreach,
and demographic and economic datasets. The third main chapter, Market Analysis, focuses on
economic forces within Texas, as well as the current condition and availability of housing and
community development resources in Texas. The Needs Assessment and Market Analysis are research-
heavy chapters which form the basis of the fourth main chapter: the Strategic Plan. The Strategic Plan
details how the State will address its priority needs over a five-year period. The strategies must reflect
the current condition of the market, expected availability of funds, and local capacity to administer the
Plan. Finally, the Strategic Plan is used as a basis for the fifth main chapter: the One Year Action Plan
which will be updated once yearly for the next four years until the next Consolidated Plan is required.
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The State makes an effort to collaborate with a diverse cross-section of the public in order to meet the
various affordable housing needs of Texans. The State also collaborates with government bodies, non-
profits, and community and faith-based groups.

Prior to the release of the Plan, many consultations were completed statewide, between April 2014 and
September 2014, by TDHCA, DSHS, and TDA. The State conducted consultations in person at
workshops, roundtables, planning meetings, and a public hearing. The State also conducted
consultations electronically, using an online discussion forum, an online survey, listserv announcements,
and emails.

During the consultation process, the State undertook consultations with a wide variety of public, private,
and non-profit agencies that provide services including assisted housing, health services, and social and
fair housing services, including those focusing on services to children, elderly persons, persons with
disabilities, persons with HIVV/AIDS and their families, homeless persons, and colonia residents.

The Plan to be approved by the Board for release for public comment can be found online at TDHCA’s
Board Meeting Information Center website at http://www.tdhca.state.tx.us/board/meetings.htm.
Following the release of the draft 2015-2019 State of Texas Consolidated Plan, a 32-day public
comment period will be open from September 12, 2014, through October 13, 2014. During this time,
four public hearings will be held around the state in San Antonio, Harlingen, Austin, and Fort Worth.
More information on these hearings and their results will be included in the final version of the Plan.
The final version of the Plan will be presented to the Board for approval in November and is due to
HUD by December 15, 2014.
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BOARD ACTION REQUEST
LEGAL SERVICES
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action on the adoption of an Agreed Final Order
concerning Pineywoods Home Team Affordable Housing a/k/a Pineywoods Home Team
Affordable Housing, Inc. (HOME 539113 / HTF 859003)

RECOMMENDED ACTION

WHEREAS, Pineywoods Home Team Affordable Housing (HOME 539113 /
HTF 859003) (“Property”), owned by Pineywoods Home Team Affordable
Housing a/k/a Pineywoods Home Team Affordable Housing, Inc., (“Owner™), has
a history of uncorrected compliance findings of the applicable land use restriction .
agreements and the associated statutory and rule requirements;

WHEREAS, on July 22, 2014, a representative for Owner met with the
Administrative Penalty Committee and agreed, subject to Board approval, to enter
into an Agreed Final Order calling for a forgivable penalty of $250.00, to be fully
forgiven if all violations are resolved on or before December 31, 2014,

WHEREAS, remaining compliance violations include failure to submit the
2013 Annual Owner’s Compliance Report, failure to propetly calculate the utility
allowance, and gross rent violations that occurred for three units as a result of the
utility allowance violation; and '

WHEREAS, staff has based its recommendations for an Agreed Final Order on
the Department’s rules for administrative penalties and an assessment of each and

all of the statutory factors to be considered in assessing such penalties, applied
specifically to the facts and circumstances present in this case;

NOW, therefore, it is hereby

RESOLVED, that the Agreed Final Order assessing a fully forgivable $250.00
administrative  penalty as outlined above for noncompliance at
the Property, substantially in the form presented at this meeting, and including any
non-substantive technical corrections, is hereby adopted as the order of this Board.
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'‘BACKGROUND

Pineywoods Home Team Affordable Housing a/k/a Pineywoods Home Team Affordable
Housing, Inc., is the current owner of Pineywoods Home Team Affordable Housing, a low
income rental property comprised of 20 scattered-site single-family homes located in
Nacogdoches and Angelina County. The Property is subject to two Land Use Restriction
Agreements:

1. The HOME Land Use Restriction Agreement (“HOME LURA™) signed in 2000 in
consideration for an allocation of HOME funds in the amount of $970,504.

2. The Housing Trust Fund Land Use Restriction Agreement (“HTF LURA”) signed in 2000
in consideration for an allocation of Housing Trust Funds in the amount of $800,000.

Owner defaulted on the HOME and HTF loans and TDHCA initiated nonjudicial foreclosure
proceedings during 2012. They declared bankruptcy the day before the scheduled foreclosure
sale and members of the TDHCA Asset Review Committee agreed to negotiate with Owner. The
loans and LURAs were modified and the Owner’s board was completely replaced during
bankruptcy. The organization exited bankruptcy in August of 2013 and although loan payments
are now current, the new board did not update their contact information in the Department’s
Compliance Monitoring and Tracking System, nor did they update their information with the
Texas Secretary of State. This has caused communication problems and the following
compliance violations were referred for an administrative penalty:

1. Failure to submit Annual Owner’s Compliance Report for 2013;
2. Failure to properly calculate the utility allowance; and

3. Collecting gross rents that exceed the maximum for units 215, 908, and 1306 as a result
of the utility allowance violation.

Representative of the owner met with the Administrative Penalty Committee on July 22, 2014,
and agreed to the following terms, some of which are not included in the Agreed Final Order
because the requirements have already been fulfilled:

1. A $250.00 penalty, to be fully forgiven if all compliance violations listed above are
resolved on or before December 31, 2014;

2. Ray Morris and one additional employee and/or board member for QOwner were required
to attend TDHCA Income Eligibility Training in Beaumont on August 13, 2014.
Both attended as required.

3. Ray Morris was required to bring utility allowance schedules and tenant files for units
215, 908, and 1306 to the training course so that TDHCA staff could assist with
determination of gross rent amounts to be refunded. He brought the required
documentation and TDHCA staff was able to provide technical support and calculate
gross rent amounts.

Consistent with direction from the Department’s Administrative Penalty Committee, a fully
forgivable penalty in the amount of $250.00 is recommended for the Owner.
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ENFORCEMENT ACTION AGAINST § BEFORE THE
PINEYWOODS HOME TEAM g TEXAS DEPARTMENT OF
AFFORDABLE HOUSING AKA § HOUSING AND
PINEYWOODS HOME TEAM g COMMUNITY AFFAIRS
AFFORDABLE HOUSING, INC. §
(IIOME 539113 / HTF 859003) 3
AGREED FINAL ORDER

General Remarks and official action taken:

On this 4™ day of September, 2014, the Governing Board (“Board”) of the Texas Department of
Housing and Community Affairs (“TDHCA”) considered the matter of whether enforcement
action should be taken against PINEYWOODS HOME TEAM AFFORDABLE HOUSING
A/K/A PINEYWOODS HOME TEAM AFFORDABLE HOUSING, INC., a Texas nonprofit
corporation (“Pineywoods” or “Respondent”).

This Agreed Order is executed pursuant to the authority of the Administrative Procedure Act
(“APA”), Tex. Gov’t Code §2001.056, which authorizes the informal disposition of contested
cases. In a desire to conclude this matter without further delay and expense, the Board and
Respondent agree to resolve this matter by this Agreed Final Order. The Respondent agrees to
this Order for the purpose of resolving this proceeding only and without admitting or denying the
findings of fact and conclusions of law set out in this Order.

Upon recommendation of the Administrative Penalties Committee, the Board makes the
following findings of fact and conclusions of law and enters this Order:

WAIVER

Respondent acknowledges the existence of their right to request a hearing as provided by TEX.
GOV’T CODE § 2306.044, and to seek judicial review, in the District Court of Travis County,
Texas, of any order as provided by TEX. GOV'T CODE § 2306.047. Pursuant to this
compromise and settlement, the Respondent waives those rights and acknowledges the
jurisdiction of the Board over Respondent.

FINDINGS OF FACT

Jurisdiction:

1. The Department has jurisdiction over this matter pursuant to Tex. Gov’'t Code
§§2306.041-.0503, and 10 TEX. ADMIN. CODE §1.14 and 10 TEX. ADMIN. COoDE Chapter
60. '

PAjpender’Agreed Order_Pineywoods-agreed_final order.doc
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On June 30, 2000, TDHCA awarded HOME and Housing Trust Fund (“HTF"") program
funds to Respondent in the amounts of $970,504.00 and $800,000.00, respectively,
to build and operate Pineywoods Home Team Affordable Housing (“Property™)

(HOME 539113 / HTF 859003 / CMTS No. 2653 / LDLD No. 491).

P\jpenderAgreed Order Pincywoods-agreed final order.doc
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3. Respondent signed a land wuse restriction agreement for each program
(collectively, “LURASs”) regarding the Property: '

a. The HOME Land Use Restriction Agreement (“HOME LURA”) was effective
June 30, 2000, and filed of record at Volume 1284, Page 65 of the Official Public
Records of Real Property of Angelina County, Texas (“Angelina Records™) and
Volume 01495, Page 0001 of the Official Public Records of Real Property of
Nacogdoches County, Texas (“Nacogdoches Records™); as corrected by that
Correction of LURA executed on November 8, 2002, and recorded at Volume
1679, Page 209 in the Angelina Records only; as replaced by that Amended and
Restated LURA executed on January 21, 2014, and recorded at Document Number
2014-00314164 in the Angelina Records, and Document Number 2014-1169 in the
Nacogdoches Records.

b. The HTF Land Use Restriction Agreement (“HTF LURA”) was effective
June 30, 2000, and filed of record at Volume 1284, Page 91 in the Angelina
Records, and Volume 01495, Page 00024 in the Nacogdoches Records; as
corrected by that Correction of LURA executed on November 8, 2002, and
recorded at Volume 1679, Page 205 in the Angelina Records only; as replaced by
that Amended and Restated LURA executed on January 29, 2014, and recorded at
Document Number 2014-00314163 in the Angelina Records, and Document
Number 2014-1168 in the Nacogdoches Records.

4. Respondent is a Texas nonprofit corporation that is approved by TDHCA as qualified to

own, construct, acquire, rehabilitate, operate, manage, or maintain a housing development
that is subject to the regulatory authority of TDHCA. '

Compliance Violations':

1. On May 13, 2014 and June 20, 2014, TDHCA sent notice that Respondent had failed to
timely submit their 2013 Annual Owner’s Compliance Report, a violation of 10 TEX.
ADMIN. CoDE §10.607 (Reporting Requirements), which requires each development to
submit an Annual Owner’s Compliance Report on or before April 30 of each year.
All parts remain outstanding.

' Within this Agreed Final Order, all references to violations of TDHCA Compliance Monitoring rules at
10 TEX. ADMIN. CODE, CHAPTERS 10 AND 60 refer to the versions of the code in effect at the time of the compliance
monitoring reviews and/or inspections that resulted in recording each violation. All past violations remain
violations under the current code and all interim amendments.
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2. An on-site monitoring review was conducted on May 22, 2013, to determine whether
Respondent was in compliance with LURA requirements to lease units to low income
households and maintain records demonstrating eligibility. The monitoring review found
violations of the LURA and TDHCA rules. Notifications of noncompliance were sent
and a January 6, 2014, corrective action deadline was set, however, no response was
received and the following violations remain unresolved:

a. Respondent failed to properly calculate the utility allowance for the property,
a violation of 10 TEX. ADMIN. CoDE §10.614 (Utility Allowances), which requires
all developments to establish a utility allowance.

b. Respondent collected gross rents for units 215, 908, and 1306 that exceeded
TDHCA limits as a result of Respondent’s failure to properly calculate the utility
allowance. TDHCA publishes maximum rent limits annually for each program
and owners are responsible for ensuring that the maximum rents that they charge
include the amount of rent paid by the household, plus an allowance for utilities,
plus any mandatory fees. Exceeding the maximum rent is a violation of
10 TEX. ADMIN. CODE §10.618 (Special Rules Regardlng Rents and Rent Limit
Violations).

3. The following violations remain outstanding at the time of this order:
a. 2013 Annual Owner’s Compliance Report violation described in FOF # 1;
b. Utility allowance violation described in FOF #2a;
c. Gross rent violations for units 215, 908, and 1306, described in FOF #2b;

CONCLUSIONS OF LAW

1.  The Department has jurisdiction over this matter pursuant to Tex. Gov’t Code
§§2306.041-.0503, 10 TAC §1.14 and 10 TAC, Chapter 60.

2. Respondent is a “housing sponsor” as that term is defined in Tex. Gov’t Code
§2306.004(14).

3. Respondent violated 10 TEX. ADMIN. CODE §10.607 in 2014, by failing to submit Annual
Owner’s Compliance Report for the years 2013;

4. Respondent violated 10 TEX. ADMIN. CoDE §10.618 in 2014, by collecting gross rents
that exceeded the applicable limits for units 215, 908, and 1306.

5. Because Respondent is a housing sponsor with respect to the Property, and has violated
TDHCA rules and agreements, the Board has personal and subject matter jurisdiction
over Respondent pursuant to TEX. GOV’T CODE §2306.041 and §2306.267.

6.  Because Respondent is a housing sponsor, TDHCA may order Respondent to perform or
refrain from performing certain acts in order to comply with the law, TDHCA rules, or
the terms of a contract or agreement to which Respondent and TDHCA are parties,
pursuant to Tex. Gov’t Code §2306.267.
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7.  Because Respondent has violated rules promulgated pursuant to Tex. Gov’t Code Chapter
2306 and has violated agreements with the Agency to which Respondent is a party, the
Agency may impose an administrative penalty pursuant to TEX. Gov’T CODE §2306.041.

8. An administrative penalty of $250.00 is an appropriate penalty in accordance with
10 TAC §§60.307 and 60.308.

‘Based upon the foregoing findings of fact and conclusions of law, and an assessment of the
factors set forth in: Tex. Gov’t Code §2306.042 to be considered in assessing such penalties as
applied specifically to the facts and circumstances present in this case, the Board of the Texas
Department of Housing and Community Affairs orders the followmg

IT IS HEREBY ORDERED that Respondent is asscssed an adm1n1strat1ve penalty in the

. amount o_f $250.00, subject to deferral as further ordered below.

. IT IS FURTHER ORDERED that Respondent shall fully correct the file monitoring violations
as indicated in the attachments and submit full documentation of the corrections to TDHCA on
or before December 31, 2014,

IT IS FURTHER ORDERED that if Respondent timely and fully complies with the terms and-
conditions of this Agreed Final Order, correcting all violations as required, the satisfactory -

performance under this order will be accepted in lieu of the assessed administiative penalty and
- the full amount of the administrative penalty will be deferred and forgiven.

IT IS FURTHER ORDERED that if Respondent fails to satisfy any conditions or otherwise
violates any provision of this order, then the full administrative penalty in the amount 'of $250.00
shall be immediately due and payable to the Department. Such payment shall be made by
cashier’s check payable to the “Texas Department of Housing and Community Affairs” within
thlrty days of the date the Department sends written notice to Respondent that it has violated a
prov131on of this order.

IT IS FURTHER ORDERED that corrective documentation must be uploaded to the

Compliance Monitoring and Tracking System (“CMTS”) by following the instructions at this

link: http://www.tdhca.state.tx.us/pmecdocs/CMTSUserGuide-AttachingDocs.pdf. If it comes due
and payable, the penalty payment must be submitted to the following address:

If 'via overnight mail (FedEx, UPS): If via USPS:

TDHCA TDHCA

Attn: Ysella Kaseman : Attn: Ysella Kaseman
221 E11% st ' P.O. Box 13941
Austin, Texas 78701 : Austin, Texas 78711

[Remainder of page intentionally blank]
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Approved by the Governing Board of TDHCA on , 2014.

By:
Name: J. Paul Oxer
Title: Chair of the Board of TDHCA

By:
Name: Barbara B. Deane
Title: Secretary of the Board of TDHCA

- THE STATE OF TEXAS §

: §
 COUNTY OF §

" Before me, the undersigned notary public, on this . _dayof , 2014,
‘personally appeared J. Paul Oxer, proved to me to be the person whose name is subscribed to the
foregoing instrument and acknowledged to me that he executed the same for the purposes and
cons1derat10n therein expressed.

(Seal)

Notary Public, State of Texas

THE STATE OF TEXAS §
COUNTY OF TRAVIS. - §

Before me, the undersigned notary public, on this day of , 2014,
personally appeared Barbara B. Deane, proved to me to be the person whose name is subscribed
to the foregoing instrument and acknowledged to me that she executed the same for the purposes .
and consideration therein expressed. -

(Seal)

Notary Public, State of Texas
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STATE OF TEXAS §
| §
COUNTY OF §
BEFORE. ME, , a notary publlc in and for the State of
, on this day personally appeared . , known to
me or proven. to me through __to be the person whose name

is subscribed to the foregoing instrument, and acknowledged to: me that (he/she) executed the
same for the purposes and consideration therein expressed who bemg by me duly sworn,
deposed as follows

1. “My name is _, I am of sound mind, capable of making_ this-
statement, and personally acquainted with the facts herein stated.

2.1 hold the office of _ for Respondent. I am the authorized
representatlve of Respondent owner of Pineywoods Home Team Affordable Housmg, which
is subject to a Land Use Restriction Agreement monitored by the TDHCA in the State of
Texas, and T am duly authorized by Respondent to execute this document.

3. Respondent knowingly and voluntarily enters into this Agreed Final Order, and agrees with
and consents to the issuance and service of the foregoing Agreed Order by the Board of the
. Texas Department of Housing and Community Affalrs ”

RESPONDENTi

PINEYWOODS HOME TEAM AFFORDABLE
HOUSING A/K/A PINEYWOODS HOME TEAM
AFFORDABLE HOUSING INC., a Texas nonproﬁt _
corporatlon

By:
Name:
Tiﬂe:

Given under my hand and seal of office this _ day of , 2014,

Signature of Notary Public

Printed Name of Notary Public

NOTARY PUBLIC IN AND FOR THE STATE OF
* My Commission Expires:
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Attachment 1

Tenant File Instructions
The following must be submitted on or before 12/31/2014:

1. 2013 Annual Owner’s Comphance Report (“AOCR?”) violation: Submit Parts A,B,C,and
D of the 2013 AOCR via the Compliance Monitoring and Tracking System (“CMTS”) at
https://pox.tdhca.state. tx.us/aims2/pox. Training materials regarding this system are available

at http://www.tdhca,state.tx.us/pmcomp/reports.htm.

2. .Utlllty Allowance: Acceptable utility allowance schedules have been submitted and this
- violation will be considered corrected upon resolution of the gross rent findings, as indicated
below. : '

3. Gross rent violation for units 215, 908, and 1306:

a. Unit 215: Rent was overcharged in the amount of $478.00 and may be applied to the
balance that the household owes the property. The household vacated the unit in -
October of 2013. To correct the violation, update the move-out disposition form (or
form the property is using) to show a reductlon in the balance owed to the property by
$478 and submit for review. . . :

b. Unit 908: Rent was overcharged in the amount of $179.00 and must be submitted to the
applicable Housing Authority since the household was receiving Section 8 rental
assistance. To correct, submit a copy of the cancelled check to the Housmg Authority
or a copy of amoney order and submit for review.

¢. Unit 1306: Rent was overcharged in the amount of $687.00 and may be apphed to the
balance that the household owes the property. The household vacated the unit in April
of 2014. To correct the violation, update the move-out disposition form (or form the -
property is usmg) to show a reduction in the balance owed to the property by $687 and
submit for review., _
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BOARD ACTION REQUEST
ASSET MANAGEMENT DIVISION
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action to approve a Housing Tax Credit Application
Amendment for Park Manor in Sherman (#05612)

RECOMMENDED ACTION

WHEREAS, Park Manor received a 2005 Determination Notice awarding
$492,922 in 4% Housing Tax Credits to newly construct 196 multifamily units for
the elderly in Sherman;

WHEREAS, the Development Owner is requesting approval for a reduction in
the number of residential buildings from 29 proposed in its 4% tax credit
application to 26 as constructed, with a total of 196 units, as originally committed;

WHEREAS, the Development Owner is requesting approval for the omission and
replacement of two common amenities and one unit amenity committed in its 4%
tax credit application for purposes of meeting Threshold requirements;

WHEREAS, the changes to the site plan and amenities require Board approval
under 10 TAC 810.405(a)(4); and,

WHEREAS, the requested application amendments do not negatively affect the
Development or impact the viability of the transaction or affect the amount of tax
credits awarded;

NOW, therefore, it is hereby

RESOLVED, that the amendment of the Housing Tax Credit application for Park
Manor is approved as presented to this meeting and the Executive Director and
his designees are each authorized, empowered, and directed to take all necessary
action to effectuate the foregoing.

BACKGROUND

Park Manor is a 196-unit elderly apartment property located in Sherman financed with
multifamily revenue bonds and 4% housing tax credits. The buildings were placed in service in
December 2006. The original general partner was controlled by Outreach Housing Corporation
and the original developer was an affiliate of Richard Shaw.
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On August 11, 2014, the Development Owner requested approval for a reduction in the number
of residential buildings constructed at Park Manor. In its 4% tax credit application the owner
proposed to build 29 residential buildings; however, as constructed all 196 units were contained
in a total of 26 residential buildings. The number of units, square footage and bedroom mix
remains the same as proposed in the original application.

At the same time this amendment was received, the property’s final cost certification was also
being reviewed and it was revealed that two of the common amenities committed to in the
application for purposes of meeting threshold requirements were not certified by the architect.
Likewise, one of the required unit amenities was also not certified. Therefore, while not
addressed in the Development Owner’s amendment request letter, the development also requires
approval for the omission and replacement of the amenities in question. The 2005 QAP,
849.9(H(4)(A) required a minimum number of points for the common amenity threshold. For
developments with units between 150 and 199, a minimum of 15 points was required and the
application committed to the following:

Full perimeter fencing w/controlled
gate access 3 points
Community gardens 1 point

Barbecue grills and picnic tables- at
least one for every 50 units 1 point
Swimming pool 3 points
Furnished fitness center 2 points

Equipped Business Center or
Equipped Computer Learning 2 points
Center

Furnished Community room 1 point
Senior Activity Room 2 points
Health Screening Room 1 point

Community Dining Room w/full or
warming kitchen 3 points

As reflected above the owner committed to a total of 19 points worth of common amenities. The
amenities highlighted were not certified by the architect in the cost certification as having been
built. Even with the omission of these two amenities the development would have met the
minimum requirement; however, since all amenities reflected above were committed the
Development Owner was expected to deliver all amenities. The owner has not proposed
substitutes for the amenities omitted.

In addition, the 2005 QAP, 849.9(f)(4)(B) required the development to provide specific unit
amenities. All required unit amenities were certified by the architect at cost certification except
“All New Construction Units must be built with three networks: One network installed for phone
using CAT5e or better wiring; a second network for data installed using CAT5e or better wiring;
and a third network for TV services using COAX cable.” The owner has not proposed a
substitute for the unit amenity that was not provided.

To date IRS Forms 8609 have not been issued to the development and a Tax Credit Land Use
Restriction Agreement (LURA) has not yet been filed to restrict the property. The original tax
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credit application stated that 100% of the units would be restricted to tenants with incomes not
greater than 60% of Area Median Income for the Sherman-Denison MSA, with rents applicable
to that income level. The owner’s amendment letter includes a request for the Department to
approve a technical change to this requirement. The owner is asking the Department to allow all
of the units to continue to have the promised restrictions, but only 20 residential buildings will be
reflected as part of the Low Income Housing Tax Credit Program governed by all of the rules
and regulations because the other six buildings never met the program requirements as stipulated
in a LURA with both the State of Texas and Federal government. The reason for this request is
because the development was not able to meet the minimum set aside requirements for purposes
of the Low Income Housing Tax Credit Program at initial occupancy and lease up with all
buildings. The owner believes, however, that the minimum set aside requirement was met with
only 20 of the total 26 buildings. The remaining six buildings will no longer be part of the Low
Income Housing Tax Credit Program from the federal perspective but will continue to be subject
to the LURA with the State of Texas. This agreement will require that apartments in these six
buildings (identified as Building Numbers 10, 12, 14, 17, 18 and 26) to have the same rent and
income restrictions as the Housing Tax Credit buildings but violations at these buildings will not
be reportable to the IRS for Housing Tax Credit purposes.

Although a Tax Credit LURA has not yet been filed and recorded to date for this property, it
normally would have been but for the issues identified in this request. For this reason, the
Department has required that the Development Owner follow the same process as would be
required for an amendment to the LURA pursuant to 10.405(b) of the 2014 Uniform Multifamily
Rules, specifically, to provide public notice and hold a public hearing regarding the proposed
changes. The owner held a public hearing on August 18, 2014 and five people attended. No
public comment was received at the public hearing.

Staff recommends approval of the amendment request.
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] 600 Congress Avenue, Suite 2200
)(i %: Austin, Texas 78701-3055

‘ Telephone: 512-305-4700

Fax: 512-305-4800
www.lockelord.com

Cynthia L. Bast

Direct Telephone: 512-305-4707
Direct Fax: 512-391-4707
chast@lockelord.com

Attorneys & Counselors

August 11, 2014
VIA E.MAIL

Texas Department of Housing and Community Affairs
221 East 11™ Street
Austin, Texas 78701

Re: Request to Amend Tax Credit Application
Park Manor in Sherman, Texas (the “Development”)
TDHCA No. 05612

Ladies and Gentlemen:

We represent the investor limited partner in OHC/Park Manor, Ltd. ("Owner") and have
been asked to submit this request on Owner’s behalf. Owner seeks a change in its original tax
credit application, as described below. An amendment fee of $2500 will be forwarded by our client
shortly.

Background Information

The Development is a 196-unit elderly apartment properly developed in 2005-2006. It was
financed with multifamily revenue bonds and 4% tax credits. The original general partner was
controlled by Outreach Housing Corporation; the investor limited partner is an affiliate of WNC &
Associates. The developer was an affiliate of Richard Shaw.

In its 4% tax credit application, Owner suggested the Development would have 29 total
residential buildings and that 100% of the 196 units would be reserved for residents at 60% AMFI
incomes with corresponding rents. As constructed, it has 26 total residential buildings, with the
same square footage and the same unit, bedroom, and bathroom mix. The Development was
placed in service in December 2006. TDHCA's determination notice provided for $492,922 in total
tax credits.

When leasing commenced, Provident Management, another affiliate of Richard Shaw, was
unable to lease the property up with income-qualified tenants. They proceeded to lease units to
over-income tenants. Consequently, six buildings in the Development were unable to qualify for tax
credits (the “Non Tax Credit Buildings”); 20 buildings in the Development can qualify for tax
credits, and sufficient eligible basis exists in those 20 buildings to support an annual tax credit
award of $322,208. (the “Tax Credit Buildings”) Because of these lease up issues and other
issues related to Outreach Housing Corporation and Richard Shaw with respect to other properties,
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TDHCA was not able to issue Forms 8609 to Owner. Consequently, a tax credit LURA has not been
filed to restrict the property. A bond regulatory agreement is in place, restricting 100% of the
units to 60% AMFI rents; only 40% of the units are restricted for residents with 60% AMFI
incomes.

In 2010, WNC removed Outreach Housing Corporation as general partner and removed
Richard Shaw from all aspects of the Development, including termination Provident Management as
the management company. Commonwealth Multifamily Housing Corporation, which is a non-profit
organization, was admitted as replacement general partner. Since that time, WNC has been
attempting to resolve the multitude of operating, compliance and financial issues facing the
Development and to employ a workout strategy. To date, WNC has funded $3,778,628 in equity to
Owner in anticipation of receipt of tax credits, and has made approximately $565,000 of investor
loans to Owner, above and beyond its equity obligation.

It is critical for Owner to restructure its debt, as the Development is over-leveraged. After
extended unsuccessful negotiation with the bondholder, Owner was placed in Chapter 11
bankruptcy on October 31, 2013. Through the bankruptcy proceedings, the bondholder and WNC
have reached an agreement for restructuring that would allow Owner to exit bankruptcy and
maintain the affordability of the Development. Under this plan, the bonds will be sold to
Dominium. As holder of the bonds, Dominium will modify the payment terms so that payment of
the bonds will be limited to Net Cash Flow from the Development, after payment of expenses and
maintenance of reserves. Ultimately, Dominium is expected to refund the bonds to effect a
refinancing that would be subject to review and approval by TDHCA. Dominium will stipulate that
the debt service coverage on the new financing would be a minimum of 1.2 to 1. However, the
restructuring plan is contingent upon Owner receiving Forms 8609 in the annual amount of
$322,208, an annual reduction of $170,714 from the amount originally committed in TDHCA's
determination notice. Without this element, foreclosure and elimination of the affordability
restrictions is likely. Specifically, if Dominium does not acquire the bonds by October 27, 2014, the
bankruptcy court has decreed that the bondholder may proceed with posting foreclosure notices for
a November 2014 foreclosure.

Current Development Status

Today, the Development is essentially full. The average annual income of the residents in
the Tax Credit Buildings is approximately $18,450. Ten of the existing tenants have annual
incomes less than $10,000 and additional 62 tenants have annual incomes less than $20,000.
Forty-four of the 52 units located in the Non Tax Credit Buildings are currently occupied by income-
qualified tenants with annual average income of $19,062, with six tenants having incomes less
than $10,000 and an additional 23 tenants with incomes less than $20,000. The Development has
a few over-income tenants in the Non Tax Credit Buildings, but they are all residing on month-to-
month leases and have been notified that they may need to vacate. In June 2014, with full
occupancy, the Development produced Net Cash Flow of ($17,257).

Reguests
These conditions have led to the following requests:
Request 1: Approve a change in the Development’s site plan, acknowledging the
change in the total number of residential buildings from 29, promised in the original

tax credit application, to 26, as constructed.

Request 2: Maintain the requirement that 100% of the residential units be
restricted for residents at 60% AMFI incomes with corresponding rents on all 26
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buildings in the Development. However, only the 20 Tax Credit Buildings that were
able to initially qualify for the tax credits would be subject to tax credit monitoring.

Request 3: Issue Forms 8609 for the 20 Tax Credit Buildings, with a total annual
award of $322,208, as soon as possible.

Discussion of Request 1

The reduction of the number of buildings on site from 29, as originally promised in the tax
credit application, to 26, as constructed, is a non-material amendment because Owner delivered
the same number of units, the same square footage, and the same unit and bedroom/bathroom
mix as promised. The change in number of buildings did not impact the construction budget in a
way that would reduce the total tax credits for which the Development is eligible. The
Development was not competitively selected, so there are no changes in points associated with the
tax credit application, and all threshold criteria are met. According to Section 10.405(a)(4) of the
Rules, material amendments include things like changes in the unit or bedroom/bathroom mix; a
reduction of 3% or more in the square footage; a significant modification in architectural design; a
change in density of at least 5%; or a change in site acreage of greater than 10%. Without any of
these factors present, it would be illogical to say that the change was otherwise a “significant
modification.”

As a non-material amendment, we request that TDHCA staff approve this change
administratively.

Discussion of Reguest 2

Despite the fact that the 6 Non Tax Credit Buildings failed to qualify for tax credits upon
initial lease up, Owner remains committed to retaining their affordability and adhering to the
commitment in its tax credit application that 100% of the units would be restricted for people at
60% AMFI with corresponding rents. This request will have virtually no impact on present or future
residents (other than those few over-income residents who have already been advised that they
may need to vacate). The request will have no impact on the revenue that can be generated by
the Development, as Owner already committed to leasing 100% of the units at 60% AMFI rents in
the bond regulatory agreement. The request does not impact the amount of tax credits available
to other developers. In short, no one benefits significantly from this request, and no one is
harmed. However, it does preserve the affordability of these elderly residential units, which are
otherwise in jeopardy for foreclosure through the bankruptcy proceeding.

The request to have 20 Tax Credit Buildings, subject to all tax credit compliance and
monitoring, and 6 Non Tax Credit Buildings, subject to the same rent and income restrictions as
the Tax Credit Buildings, also monitored by TDHCA, can be accomplished in one of two ways:

e TDHCA and Owner could enter into a standard tax credit LURA for the 20 Tax Credit
Buildings and a contractual LURA for the 6 Non Tax Credit Buildings; or

e Since TDHCA is also the bond issuer, the bond regulatory agreement so that 100% of the
units are restricted for 60% AMFI rents and 60% AMFI incomes, and then TDHCA and
Owner could enter into a standard tax credit LURA for the 20 Tax Credit Buildings.

Owner acknowledges that it will be required to pay compliance monitoring fees for all 26

buildings, and TDHCA staff has indicated they should be able to monitor for compliance in this
bifurcated manner.
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In essence, Owner is not changing anything promised in its tax credit application. Owner
promised 196 elderly units at 60% AMFI rents and incomes. They will be delivered. With no
changes in the fundamental promises set forth in Owner’s tax credit application, we ask you to
deem this a non-material amendment, capable of approval at the staff level. However, if you deem
Board approval is required, we ask to be heard at the September 4 meeting, for the reasons set
forth below.

Discussion of Request 3

As noted above, Owner strives to exit bankruptcy with a restructuring plan that will make
the Development financially feasible and the residential units affordable for the long-term. A
restructuring plan has been agreed upon by the relevant parties. Resolving the issue created by
the lease-up problem and issuing the Forms 8609 is necessary for the planned restructure to move
forward. The bankruptcy court requires a $150,000 deposit for the purchase of the bonds by
August 26, 2014, which is expected to be posted by Dominium. If it is not reasonably likely that
the requests contained herein can be achieved, Dominium may not proceed with posting the
deposit, in which event the court will allow the bondholder to proceed to foreclosure in November,
as noted above.

Conclusion
Owner acknowledges that this workout has been exceedingly time-consuming and difficult
and sincerely appreciates TDHCA’s commitment of time in meetings, inspections, and review. We

hope you will respond favorably to the requests submitted. If additional information is required,
please feel free to contact me.

Sincerely,

Cynthia L. Bast

cc: David Shafer (via e.mail)
Bill Lee (via e.mail)
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BOARD ACTION REQUEST
ASSET MANAGEMENT DIVISION
SEPTEMBER 4, 2014

Presentation, Discussion, and Possible Action to approve a Housing Tax Credit Amendment for
Campanile at Jones Creek in Richmond (#13223)

RECOMMENDED ACTION

WHEREAS, Campanile at Jones Creek received an award of 9% Housing Tax
Credits in 2013 to construct 78 new multifamily units in Richmond;

WHEREAS, the Development Owner is requesting approval for changes to the
site plan, parking, common areas, number of units and unit plans due to City of
Richmond building code requirements resulting in significant modifications of the
site plan and reduced square footage of the units and common area;

WHEREAS, the required changes to the site plan and square footage of units and
common areas requires Board approval under 10 TAC §10.405(a)(4); and

WHEREAS, the requested changes do not negatively affect the Development or
impact the viability of the transaction or affect the amount of tax credits awarded,;

NOW, therefore, it is hereby

RESOLVED, that the amendment of the Housing Tax Credit application for
Campanile at Jones Creek is approved as presented to this meeting and the
Executive Director and his designees are each authorized, empowered, and
directed to take all necessary action to effectuate the foregoing.

BACKGROUND

The Development Owner is requesting an amendment to revise the site plan to conform to
building codes after discovering that the actual site acreage, upon survey, was 5.531 acres
instead of the 5.58 acres presented in application. In addition, due to the decreased acreage and
local density requirements of the City of Richmond, one, one-bedroom, market rate unit is being
eliminated from the total unit count. Building and unit plans had to be modified to comply with
current building codes resulting in a reduction to the net rentable area, an increase to the
common area square footage, and the removal of twelve attached garages.

Site Plan

The City of Richmond ("City") required the applicant to change the site plan to conform to their
building codes. Variances in the current codes were not allowed to accommodate senior housing.
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The original site plan included 2 one-story buildings, 7 two-story buildings (separated by
firewalls) with 2 elevators, and 116 parking spaces. The revised site plan that has been
preliminarily approved by the City includes 4 two-story buildings (each with one elevator) and
186 parking spaces. Original site plan included 12 attached garages, which have been removed
with the revised plan.

Original Site Plan
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Site Acreage and Unit Reduction

The original survey had the site at 5.58 acres. The City density limit for apartments is 14
units/acre, so the original application included 78 total units (46 one-bedroom and 32 two-
bedroom) with 6 units designated as market rate units (two one-bedroom and 4 two-bedroom).
When the field notes were completed for the preliminary plat, it was discovered that the total
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acreage was actually 5.531 acres. Using the 14 unit/acre density limit, the allowable unit count
was reduced to 77 units. One market rate, one-bedroom unit was removed. The updated site plan
includes 77 units (45 one-bedroom and 32 two-bedroom) with 5 of the units designated as
market rate (1 one-bedroom and 4 two-bedroom). There is no change to the original number of
tax credit units (72).

Building and Unit Plans

The building plans and unit plans have also been modified to accommodate the new site area.
The net rentable area is reduced slightly from 63,237 square feet to 61,103 square feet. This is a
decrease of 2,134 square feet or a 3.37% reduction. The common area amenity center is
increased from 5,368 square feet to 7,762 square feet. This is an increase of 2,394 square feet or
a 44.6% increase. The original building plans included twelve attached garages. The garages
have been removed to accommodate the required changes to the building plans and the required
number of total parking spaces. Garages are not a scoring item in the 2013 QAP.

Real Estate Analysis has evaluated the changes and the impact to the development costs and has
concluded that no negative impact would have resulted to the underwriting of this transaction.
The 10% test package has been received by the Department and is currently under review.

Staff recommends approval of the amendment request.
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April 9, 2014

Lucy Trevino

Senior Asset Manager

Texas Department of Housing and Connnumty Affairs
221 East 11th

Austin, Texas 78701

Re:  Amendment request for TDHCA File # 13223, Campanile at Jones Creek
Richmond, Texas

Ms. Trevino,

Please accept this letter, along with a $2,500 check, as a formal request for amendment to Campanile at
Jones Creek, TDHCA # 13223. The items we are requesting to be amended are the following:

SITE PLAN:

After numerous discussions with the City of Richmond, we have had to change our site plan to conform to
their very strict building codes. They do not allow for any differences in building codes for a seniors-only
apartment development...nor are they supporting any variances to the current codes to accommodate
senior housing, Our original site plan (attached) shows 2 one-story buildings, 7 two-story buildings
(separated by firewalls) with 2 elevators and 116 parking spaces. The site plan that has been preliminarily
approved by the City of Richmond (attached) shows 4 two-story buildings (each with an elevator) and
186 parking spaces.

UNITS:

‘The original survey used in the application (attached) shows the site to be 5.58 acres. The City of
Richmond density limit for apartments is 14 units/acres. 8o, our original application showed a total of 78
units (46 one-bedroom and 32 two-bedroom) with 6 units designated as market rate units (2 one-bedroom
and 4 two-bedroom). When the field notes were completed (attached) for the preliminary plat, it was
discovered the actual acreage of the site was 5.531. Using the 14 unit/acre density limit, the allowable
unit count was reduced to 77 units. So, we have removed 1 market rate, one-bedroom unit. The updated
site plan shows a total of 77 units (45 one-bedroom and 32 two-bedroom) with 5 of the units designated as
market rate (1 one-bedroom and 4 two-bedroom). There has been no change to the 72 tax credit units.

If you have any questions or need more information, please email or give me a call.

Sincerely,
== &K
Les Kilday

Member, General Partner

713.914.9400 FAX 713.914.9439 1717 ST. JAMES PLACE SUITE 150 HOUSTON, TEXAS 77056




O CHEDU|

This Project Cost Schedule must be consistent with the Summary Sources and Uses

of Funds Statement. All applications must complete the fotal

DEVELOPMENT NAME:

ACQUISITION

Site acquisition cost

Existing building acquisition cost
Closing cosls & acq. legal fees
Other”: (spaeify)

Subtofal Acquisition Cost
OFF-SITES®

Off-site concrete

Storm drains & devices

Water & fire hydrants

Off-site utilifies

Sewer lateral(s)

Off.gite paving

Off-site elechical

Other”: (specify)

Subtotal Off-Sites Cost

SITE WORK'

Demalition

Rough grading

Fine grading

On-site concrete

On-sile electrical

On-site paving

On-sile utilities

Decorative masonry

Bumper stops, striping & signs
Landscaping

Pool and decking

Athlefic court(s), playaround(s)
Fencing

Other’: (specify)

Subtotal Site Work Cost
DIRECT CONSTRUCTION COSTS*:
HARD COSTS

Concrete

woods and plastics
Masonry/Lath&plaster

Metals

Carpentry

Waterproofing

insulation

Roofing

Equipment

Electrical

Campanile on Briar Forest |
TOTAL PROJECT SUMMARY Expectad Payes Taxpayer
Total Eligible Basis {If Applicable} Identification Number (FIN)’
Development Cost|  Acquisition | New/Rehab. {and % of cost if item involves multiple payees)

1,679,923

1,579,923

0
312,468 266,845
27,066 25,713
0 0
55,068 52,315
225,966 214,668
217,620 206,739
0 0
2,984 2,i84
173,000 173,000
102,000 102,000
65,000 65,000
45,708 45,708

1,226,080 0 1,184,171 15,923

385,750 385,750
679,550 679,550
297,000 297,000
85,8 85,810
393,900 393,800
88,000 88,000
45,000 45,000
165,000 165,000
121,000 121,000
648,000 648,000

TEXAS DEPARTMENT OF HOUSING AND COMMURNITY AFFAIRS - UNIFORM APPLICATION (MULTIFAMELY HOUSING DEVELOPMENT)
Campanite at Jones Creek workbook 3-31-14, Version Date: 4/30/2014



DIRECT CONSTRUCTION COSTS {Confinued):
Plumbing

HVAC

Doors

Drywall

Furmishings

Finsihes

Specialties

Elevator

Builders Risk

Fire Sprinkler

General Liability Insurance
Subtotal Hard Costs

OTHER CONSTRUCTION COSTS
General requitements (<6%)

Field supervision (within GR limit)
Contraclor overhead (<2%)

G & A Field fwithin overhead limit)
Contraclor profit (<6%)
Contingency

Other’: (specify)

Subtotal Direct Const. Costs
INDIRECT CONSTRUCTION COSTS*
Architectural - Design fees
Architeclural - Supervision fees
Engineering fees

Housing consultant fees®

Real estate attorneyfother legal fees
Accounting fees

Impast Fees

Building penmits & related costs
Appraisal

Market analysis

Environmental assessment

Soils repart

Survey

Marketing

TOTAL PROJECT SUMMARY

Expecfed Payee Taxpayer

Total Eligible Basis (If Applicable) Identification Numbar (TIN)'

Development Cost | Acquisition New/Rehab. {and % of cost if item involves multiple payees)
295,000 295,000
210,000 210,000
222,000 222,000
350,000 350,000
100,000 100,000
282,000 282,000
128,000 128,000
79,800 79,800
23,556 23,558
72,000 72,000
15,000 0
4,686,366 4,671,366
354,747 351,332
0
118,249 117,111
0
354,747 351,332
205,622 219,583
0
1,123,365 1,039,358
78,000 78,000
15,000 45,000
69,108 69,108
0 0
50,000 37,500
10,500 10,500
120,000 120,000
24,500 24,500
4,500 4,500
7,500 7,500
2,250 2,250
6,500 6,500
1,500 1,500
50,000 0

TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS - UNIFGRM APPLICATION [MULTIFAMILY HOUSING DEVELOPMENT)
Campanile at Janes Creek workbook 3-31-14, Version Date: 4/30/2014




TOTAL PROJECT SUMMARY Expected Payee Taxpayer
Total Eligible Basis (If Applicable} Identification Numbar (T |N)1
Development Cost | Acquisition | New/Rehab. {and % of cost if tem involves mulliple payees)
INDIRECT CONSTRUCTION COSTS (Confinued)
Hazard & liablfity insurance 32,000 0y Perm Ins
Real property taxes 47,775 47,775
Personal property taxes 0 0
Tenant relocation expenses 0 0
Soft Cost Contingency 37,000 37,000
Subtotal Indirect Const. Cost 556,133 0 461,633
DEVELOPER FEES*
(Genetal & administrative 456,65 456,651
Profit or fee 684,977 684,977
Subtotal Daveloper's Fees 1,141,628 0 1,141,628
FINANCING:
CONSTRUCTION LOAN(S)'
Interest 219,375 131,625
Loan origination fees 39,000 11,700
Title & recording fees 70,000 59,500
Closing costs & legal fees 60,000 39,000
Inspection fees 12,500 12,500
Credit Report 0 0
Discount Poinls 0
Other”: {specify) 0 0
PERMANENT LOAN{(S)
Loan eriginalion fees
Title & recording fees
Closing cosls & fegal
Bond premium
Credit report
Discount points
Credit enhancement fees
Prepald MIP
Conversion Fee
BRIDGE LOAN(S)
Interest 0 0
Loan origination fees 0 0
Title & recording fees 0 0
Closing cosls & tegal fees 0 0
Other™: {specify) 0 0
OTHER FINANCING COSTS'
Tax credit fees
Tax andfor bond counsef
Payment bonds
Performance bonds
Credit ephancement fees 0
Montgage insurance premiums
Cost of underwriling & issuance
Syndication organizational cost
Tax opinion
Other”: (specify) 0
Subtotal Financing Cost 478,535 0 254,325

TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS - UNIFORM APPLICATION [MULTIFAMILY HOUSING DEVELOPMENT)
Campanile at Jones Creek workbook 3-31-14, Version Date: 4/30/2014



RESERVES
Rent-up

Operating
Replacement
Escrows

Subtotal Reserves

TOTAL DEVELOPMENT COSTS"

- Commercial Space Costs’
TOTAL RESIDENTIAL COSTS

TOTAL PROJECT SUMMARY

Total

Eligible Basis {If Applicable)

Development Cost

Acquisition | New/Rehab.

Expected Payee Taxpayer
identification Number (TIN)?
fand % of cost if item involves multiple payees}

369,250

11,161,279

0 8,752,481

11,161,279'

For Low Income Housing Tax Credits Only

Deduct From Basis:

Fed. grant proceeds used to finance costs in eligible basis
Fed. B.M.R. loans used to finance costs in efigible basis
Mon-qualified non-recourse financing

Non-qualified portion of higher guality units (42.(d)(5}))
Historic Crediis (residential portion only}

Total Eligible Basis

High Cost Area Adjustment (100% or 130%)

Total Adjusted Basis

Applicable Fraction®

Total Qualified Basis

Appflicable Parcentage®

Owmer's Requested Credits

0 8,752,481

130%

of 11,378,205

93.51%

| 10,639,379 0 10,639,379
9.00%

| 890,000 o] 957,544

TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS - UMIFORM APPLICATION {MULTIFAMILY HOUSING DEVELOPMENT)

Campanile at Jones Creek workbook 3-31-14, Yersion Date: 4/30/2014




SOURCE PRIORITY | CONSTRUGTION PERMANENT
# OF LIEN | OR REMAB STAGE LOAN 5TAGE FINANCING PARTICIPANTS
1 Conventional Loan 1| $ 7.800000 | % 2,400,000
2 Conventional Loan/FHA
3 Conventional Loan/Letter of Credit
4 TCAP $ - $ -
5 Housing Trust Fund
6 CDBG
7 Mortgage $ - $ -
8 LIHTC Syndication Proceeds % 2,135,787 | § 8,543,146 $0.96
9 Historic Tax Credit Syndication Proceeds |
10 USDA/ TXRD Loan(s)
| 11 |Other Federal Loan or Grant B
12 Other State Loan or Grant o e
13 Local Government Loan or Grant - $ 200,000 | $ - Fort Bend HFC
14 Private Loan or Grant $ - $ -
15 Cash Equity $ - 3 - .
16 In-Kind Equity/Deferred Developer Fee $ 935492 | $ 218,133 19.11%
TOTAL SOURCES OF FUNDS $ 11,161,279 § 11,161,279
USES OF FUNDS
CONSTRUCTION PERMANENT EXCLUSIVE USE
DESCRIPTION OR REHAB STAGE LOAN STAGE FINANCING PARTIGIPANT
| 1 |Land Acquisition $ 1,579,923 | $§ 1,579,923 site
2 Existing Building Acquisiton $ -l
3 Off-Site Construction Cost 3 3 - -
4 Sitework Construction Cost $ 1,226,080 [$ 1,226,080 | $ 91,374.17
5 Hard Construction or Rehabilitation Cost 3 4686366 | $ 4,686,366 76.70
| B8 |Contractor's General Requirements $ 354,747 | % 354,747 115.15
7 Contractor's Overhead $ 118,249 | $ 118,249
8 Contractor's Profit Ik 354,747 | § 354,747 ]
9 Construction Contingency $ 285,622 | § 295,622
10 Indirect Construction Costs 5 556,133 | § 566,133 |
1 Developer's Fees 1% 1,141,628 | § 1,141,628 ]
12 Interim Financing Cost $ 400,875 [ § 400,875
13 Permanent Financing Cost ) $ 39,0001 % 39,000 )
_ 14 Other Financing Costs $ 38,660 | § 38,660
15 Reserves ) $ 369,250 | $ 369,250
16 Other (describe): $ -
TOTAL USES OF FUNDS $ 11,161,279 § 11,161,279

TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS - UNIFORM APPLICATION (MULTIFAMILY HOUSING DEVELCPMENT)
Campanile at Jones Creek workbook 3-31-14, Version Date: 4/30/2014



The rent and utility limits avazlable at the time the application is submitted should be used to complete this form. Gross Rent
cannot exceed the HUD maximum rent limits. The unit mix and rnet rentable square footages should be consistant with the:
"Populations Served" section of the application, site plan and architectural drawings. Unit types should be entered from
smallest to largest based on "# of Bedrooms", then within the same "# of Bedrooms” from lowest to highest "Tenamt Paid
Rent/Unit”.

"Type of Unit" designation should be one or more of the following based on the unit's rent restrictions: Tax Credit (TC50%)
or (TC60%), HOME High (HH) or Low (LH), Housing Trust Fund (HTF), 501 (¢) (3) Mortgage Revenue Bond (MRB},
Community Developement Block Grani (CDBG), Other {OT) (describe any "Other” restrictions on an atiached sheet). For
\site funded cpdesouathoiauadsaaianithe N uc e dusaleSamod! chayld ho tho suont.pectiicting e don acasanl g e Ll g e

income # of Unit Size Total Net Tenant Tenant Total
. # of # of (Net Gross Paid .
Type of Unit| Level Unit Bed Baths | Rentable Rentable Rent | Utilit Paid Rent/| Monthly
Served NS 1 rooms Sq. Ft. n "y Unit Rent
Sq. Ft.) Allow.
(C)-(D)=
(A) (B) (A)x(B) [ (C) (D) (E) {A} x (E)
TC30% 6 1.0 1.0 705 4,230 372 56 316 1,896
TC50% 19 1.0 1.0 705{ 13,395 621 56 565 10,735
TC50% 1 1.0 1.0 705 705 621 56 565 565
TCB60% 12 1.0 1.0 705 8,460 745 56 689 8,268
TC60% 6 1.0 1.0 705 4230 745 5] 689 4,134
TC60% 0 10 | 10 705 0| 745 56 689 -
o - TC30% 2 20 |20 918 1,836 4471 74 373 748
TC50% 9 2.0 2.0 918 8,262 745 74 871 6,039
TC680% [ 17 | 2.0 2.0 918| 15,606 894 74 820 13,940
} TCB0% 0 2.0 2.0 918 0 894 74 820 -
Rent Restricted Total 72 56,724 46,323
Market Rate 1 1 1 705 705 800 800
Market Rate 0 A1 705 0 . 8oo -
Market Rate 4 2 2 918 3,672 950 3,800
Market Rate - ) -
Market Rate -
Market Rate 0 -
Market Rate Total 5 4 377 4,600
Employee/Owner Occupied’ 0 -
Total Units 77 61,101 50,923
+ Non Rental Income Source #1 10| per unitymonth for| Application Fees 770
+ Non Rental Income Source #2 Q| per unit/month for) Cable TV -
+ Non Rental Income Source #3 0|per unit/month for{ Det Garages / Storage Lockers -
= POTENTIAL GROSS MONTHLY INCOME 51,693
- Provision for Vacancy & Collection Loss % of Potential Gross Income: 7.50%| = 3,877
- Rental Concessions
= EFFECTIVE GROSS MONTHLY INCOME 47,816
x 12 = EFFECTIVE GROSS ANNUAL INCOME 573,792

TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS - UNIFORM APPLICATION [MULTIFAMILY HOUSING DEVELOPMENT}

Rent Schedule/{File], Version Date: 4/30/201 4



IiGeneraI & Administrative Expenses

Accounting 3 8,000.00

Advertising $ 3,800.00

Legal fees 3 1,500.00

Leased equipment $ 2,800.00

Postage & office supplies 3 2,500.00

Telephone $ 7,000.00

Other office expenses $

Supportive service contract fees $ 9,000.00

Compliance fees $ 3,120.00

Security $ 2,000.00

Miscellaneous Describe; $ - :

Total General & Administralive Expenses: $ 39,520.00
IManagement Fees: Percent of Effective Gross Income:| 5 %] 5 28,689.62
lPavro!I, Payroll Tax & Employee Benefits

Management $ 64,000.00

Maintenance $ 31,600.00

Other Describe: Payroll Burden $ 8,604.00
Total Payroll, Payroll Tax & Employee Benefits: 104,204.00
IRepairs & Maintenance

Elevator $ 8,000.00

Exterminating $ 1,600.00

Grounds $ 13,500.00

Make-ready $ 8,250.00

Repairs $ 9,000.00

Pool $ 3,000.00

Miscellaneous Describe: $ -

Other Describe: maint and janitorial supplies  § 2,500.00
Total Repairs & Maintenance: 3 46,750.00
JUtilities (Enter project owner expense)

Eleciric $ 15,800.00

Natural gas $ 6,700.00

Garbageftrash $ 6,500.00

Water & sewer $ 17,850.00

Cable TV $

Other, Describe: $ : :
Total Utilities: $ 8,950.00
Annual Property Insurance; Rate per net rentable square foot: § 04 |§ 24,440.40
|Property Taxes:

Assessed Value: $ 1,925,000

Tax Rate per $100 of Assessment: $ 2.45

Annual Property Taxes: 3 47,162.50

Payments in Lieu of Taxes: $

Other Taxes: Describe: $ -

Total Property Taxes: 3 4716250
Reserve for Replacements: Reserves per unit per month: $ 20,8333 $ 19,250.00
Other Expenses: Describe: $ -

TOTAL ANNUAL EXPENSES Expense perunit: $ 3 463982 |8 357,266.52
NET OPERATING INCOME {hefore debt servica) $216,526
ANNUAL DEBT SERVICE Debt Coverage Ratio: 1.2275 $176,391
NET CASH FLOW 3 40,134.72

TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS - UNIFORM APPLICATION {MULTIFAMILY HOUSING DEVELOPMENT)

Campanile at lones Creek workbook 3-31-14, Version Date: 4/30/2014



RENTAL HOUSING 'OPERATING PROFORMA

For rental profects, a proforma matching the term of the low income restriction the project will be ;ubject to is required. The proforma should bmmncome and expense inforr;ation Sfor the b;;;;e-ar (first
vear of stabilized ocoupancy using today's best estimates of rental income and expenses) and include principal and interest debt service after net operating income is determined. The proforma can be shown in five vear
tncrements afier the first five years. The Department currently considers annual growth rate 10 be 2% for income and 3% for expenses to be a reasonably conservative estimate for future growth rates. Written explanation for any
deviations from this growth rate or for assumptions other than straight-line growth made during the proforma period should be attatcehd to the proforma.
RENT-UP PER.
INCOME # OF MOs. __ YEAR 1 YEAR 2 YEAR 3 YEAR 4 YEAR 5 YEAR 10 YEAR 15 YEAR 20 YEAR 25 YEAR 30
FOTENTIAL GROSS ANNUAL RENTAL INCOME $611,076 $623,298 $635,763 §648,479 $661,448 $730,292 $806,302 $890,222 $982,877 | $1,085,176
Secondary Income 9,240 9,425 9,613 9,806 10,002 $11,043 12,192 13,461 14,862 16,409
FPOTENTIAL GROSS ANNUAL INCOME $620,316 §$632,722 $645,377 $658,284 $671,450 $741,335 $818,494 $903,683 $997,739 | $1,101,585
Provisien for Vacancy & Collection Loss {7.5%) {46,524) (47 454) {48,403) {49.371) (50,359) {55,600) (81,387} (87,775) (74,830) (82,619}
Rental Conessions
EFFECTIVE GROSS ANNUAL INCOME $573,792 $585,268 $596,974 $608,913 $621,081 $685,735 $757,107 $835,907 $922,909 [ $1,018,966
EXPENSES
General & Administrative Expenses $ 39,820 $41,015 542 245 $43,512 $44,818 $51,956 $60,231 $69,825 $80,946 $03,838
Management Fee § 28,690 28,550 30,437 31,350 32,290 37.433 43,396 50,307 58,320 67,609
Payroll, Payroll Tax & Employee Benefits $ 104,204 107,330 110,550 113,867 117,283 135,963 157,618 182,722 211,825 245,564
Repairs & Maintenance $ 46,750 48,153 49,587 51,085 52,618 60,998 70,714 81,976 95,033 110,169
Electric & Gas Utilities $ 22 600 23,278 23,978 24,698 25,435 29,488 34,185 39,629 45,941 53,258
Water, Sewer & Trash Utilities $ 24,350 25,081 25,833 26,608 27,406 31,771 36,832 42,698 49,499 57,382
Annual Property Insurance Premiums $ 24,440 25,174 25,929 26,707 27,508 31,889 36,968 42,856 49,682 57,505
Property Tax $ 47,163 48,577 50,035 51,536 53,082 61,536 71,338 82,700 95,872 111,142
Resenve for Replacements 3 19,250 19,828 20,422 21,035 21,666 25,117 28,117 33,755 39,131 458 364
Cther Expenses: 5 -
TOTAL ANNUAL EXPENSES $357,267 $367,985 $379,024 $390,395 $402,107 $466,152 $540,398 $626,469 $726,249 $841,922
NET CPERATING INCOME $216,526 $217.284 5217,049 $218,518 $218,985 $219,583 $216,709 $209,438 $196,660 $177,044
DEBT SERVICING
First Deed of Trust Annual Loan Payment $176,391 $176,391 $176,391 $176,391 $176,391 $176,391 $176,391 $176,391 $176,391 $176,391
Second Deed of Trust Annual Loan Payment
Third Deed of Trust Annual Loan Payment
Other Annual Required Payment:
NET CASH FLOW $40,135 $40,893 $41.558 $42,127 $42,594 $43,192 $40,318 $33.047 $20,269 $653
Deht Coverage Ratio 1.23 1.23 1.24 1.24 1.24 1.24 1.23 1.19 1.11 1.00

TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS « UNIFORM APPLICATION {MULTIFAMILY HOUSING DEVELOPMENT)
Campanile ot Jones Cresk werkbook 3-31-14, Version Date: 4/30/2014
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PROJECT SUMMARY::
Apartments:

Type  Description Qty. Area
Al One Bedroom, 1 Bath 37 705 s.1
A2 One Bedroom, 1 Bath (H.C.) 1 706 s.1
A3 One Bedroom, 1 Bath (garage, H.C.) 1 813 s.1
A4 One Bedroom, 1 Bath (garage) 7 791 s.1
Total One Bedroom Units 46 Units
Bl Two Bedroom, 2 Bath 27 918 s.1
B2 Two Bedroom, 2 Bath (H.C.) 1 918 s.1
B3 Two Bedroom, 2 Bath (garage, H.C.) 1 1,098 s.i
B4 Two Bedroom, 2 Bath (garage) 3 1,098 s.i
Total Two Bedroom Units 32 Units

Apartments Total

78 Units 61,533 s.

1
Amenity Center 5,368 s.1
Boiler/ Maintenance 546 s.1
Hair Salon 315 s.1
Laundries (2 total) 222 s4
Project Total 67,984 s.1
Parking:
Parking Required:
46 One Bedroom Units @ 2 cars/unit = 92 car
32 Two Bedroom Units @ 3 cars/unit = 96 car
Total Required 188 car
Parking Provided:
Attached Garages 12 car
Detached Garages 1 car
Open Parking (secured) 85 car
Open Parking (non-secured) 9 car
Total Parking Provided 107 car
Future Parking Required (without Variance) 81 car
Total Parking Onsite (without Variance) 188 car

DUMPSTER #

| |
- I (N I I ) I N

(\ariance to parking requirements to allow for Senior
Apartment parking @ 1.25 cars/unit to be applied fol

SITE PLAN

Campanile At Jones Creek
Mucasey & Associates, Architects
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FM. 359

Revised Site Plan

PROJECT SUMMARY:

Apartments:
Type  Description Qty. Area
Al One Bedroom, 1 Bath 43 705 s.f.
A2 One Bedroom, 1 Bath (H.C.) 2 706 s.f.
Bl Two Bedroom, 2 Bath 30 918 s.f.
B2 Two Bedroom, 2 Bath (H.C.) 2 918 s.f.
Apartments Total 77 Units 61,103 s.f. &
Amenity Center 7,762 s.f. ASSO(_:IateS
Project Total 68,865 s.f. Architects
4808 Gibson, Suite 200
Parking Required: H%?%”is??ffﬁ%?
45 One Bedroom Units @ 2 cars per unit = 90 cars Fax (713) 5.2_0'1904
32 Two Bedroom Units @ 3 cars per unit = 96 cars ofﬁce@mucigj‘;!éhitects_com
% - _ ~ Total Parking Required 186 cars
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EXHIBIT _ PAGE 1 OF 2 PAGES

Revised Site - Field
Notes

County: Fort Bend

Project: Campanile @ Jones Creek
M.S.G. No: 141087

Job Number: 2760-DS

FIELD NOTES FOR A 5.531 ACRE TRACT

Being a tract of land containing 5.531 acres (240,917 square feet) located in the Randall Jones
League, A-42, in Fort Bend County, Texas; said 5.531 acre tract being out of a called 10.0 acre
tract recorded in the name of Warren E. Miller under Volume 969, Page 267, in the Fort Bend
County Deed Records (F.B.C.D.R.); said 5.531 acre tract being more particularly described by
metes and bounds as follows (all bearings are based on the Texas Coordinate System of 1983,
South Central Zone, per GPS observations):

BEGINNING at a 3/4-inch iron rod with cap found on the easterly line of said 10.0 acre tract,
also being the west right-of-way of F.M. 359 (100-feet wide), for the easterly northeast corner of
a called 4.42 acre temporary construction easement recorded under Fort Bend County Clerk’s
File (F.B.C.C.F.) Number (No.) 2012038353, and the southeast corner of the herein described
tract;

THENCE, through and across said 10.0 acre tract and with the northerly and easterly lines of
said 4.42 acre temporary construction easement, the following four (4) courses:

1. South 87 degrees 34 minutes 37 seconds West, a distance of 489.17 feet to a 5/8-inch iron
rod with Miller Survey Group cap set for the southwesterly corner of the herein described
tract from which a 5/8-inch rod found bears South 32 degrees 21 minutes East, a distance
of 0.9 feet;

2. North 34 degrees 17 minutes 27 seconds West, a distance of 131.53 feet to a 5/8-inch iron
rod found for an angle point; ' ,

3. North 44 degrees 17 minutes 25 seconds West, a distance of 89.34 feet to a 5/8-inch iron
rod found for an angle point;

4. North 55 degrees 32 minutes 32 seconds West, a distance of 318.68 feet to a 5/8-inch iron
rod with cap found on the north line of said 10.0 acre tract and the south line of a called
11.384 acre tract recorded in the name of Pecan Grove Baptist Church under F.B.C.C.F.
No. 9403717, being the northerly northeast corner of said 4.42 acre temporary
construction easement, for the northwest corner of the herein described tract;

THENCE, with the lines common to said 10.0 and 11.384 acre tracts, North 87 degrees 28
minutes 40 seconds East, a distance of 873.00 feet to a 5/8-inch iron rod with Miller Survey
Group cap set at the northeast corner of said 10.0 acre tract, at the southeast corner of said
11.384 acre tract, being on the west right-of-way line of said F.M. 359, for the northeast corner
of the herein described tract;
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EXHIBIT _ PAGE 2 OF 2 PAGES

THENCE, with the east line of said 10.0 acre tract and the west right-of-way line of said F.M.
359, South 02 degrees 26 minutes 50 seconds East, a distance of 371.00 feet to the POINT OF
BEGINNING and containing 5.531 acre (240,917 square feet) of land.

A Topographic Survey Plat of the herein described tract has been prepared by Miller Survey
Group and accompanies this description.

@ﬁﬂf@%fﬁo?/u LA
/Carolyn J. @m@h
Registered Professional Land Surveyor

Texas Registration No. 6033

MILLER SURVEY GROUP
www.millersurvey.com

Texas Firm Registration No. 10047100
PH: (713) 413-1900

JOB: 2760-DS

March 20, 2014
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PROJECT SUMMARY :
Apartments:

Type Description Qty. Area
Al One Bedroom, | Bath 43 125 sf.
A2 One Bedroom, | Bath (HC.) 2 106 sf.
Bl Two Bedroom, 2 Bath 30 QI8 s.f.
B2 Two Bedroom, 2 Bath (HC.) 2 918 s.f.
Apartments Total 17 Units ol|23 sf.
Amenity Center 1762 sf.
Project Total 68265 sf.
Parking Required:
45 One Bedroom Units @ 2 cars per unit = D cars
32 Two Bedroom Units @ 3 cars per unit = 36 cars
Total Parking Required 186 cars
Parking Provided:
Open Parking (including | Van) 9 cars
Secured Open Parking (including | van & 1 HC.) 17 cars
186 cars

PROJECT SUMMARY

Campanile At Jones Creek
Mucasey & Associates, Architects

BUILDING MATRIX:

Bldg. Type | (Bldg. #)
11 Al units
2 A2 units
2 Bl units
2 B2 units

1T total units
Amenity Center

Bldg. Tyoe 2 (Bldgs. 2 and *4)

12 Al units per Bldg.
8 Bl units per Bldg.

20 total units per Bldg.

Bldg. Type 3 (Bldg. %3)

8 Al units
12 Bl unite

20 total units



BUILDING MATRIX:

Bldg. Type 1 (Bldg, )

PROJECT SUMMARY:

Apartments:

Bldg. Type 2 (Bldgs. 22 and *4) Bldg. Type 3 (Bldg. ¥3)

Il ﬁl units 12 AII units per Blljg gAII units Tyoe Description Qiy. Area
2 A2 units & Bl units per Bldg Bl unite Al on
28l - e Bedroom, | Bath 43 25 sf.
2 B2 it 20 total s per Bldg. 20 total uits A2 One Bedroom, | Bath (HC.) 2 106 of.
11 total units Bl Two Bedroom, 2 Bath 30 918 of.
Amenity Center B2 Two Bedroom, 2 Bath (HC.) 2 912 sf.
Apartments Total T1Units 61)03 sf.
e TR AL o _\ el S Amenity Center 1162 8f.
piapesiust
! TL ) _\ Project Total 68865 sf.
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| . Al o =5 5 - g N \\ Open Parking (including | van) 9 cars
} [ B ki A2 . \\ \ Secured Open Parking (including | Van ¢ 1HC.) 11 cars
RS
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Campanile At Jones Creek
Mucasey & Associates, Architects

NOT TO OCCUR WITHIN FLOOD FPLAIN, CURRENT COUNTY MAPS
INDICATE THAT THIS SITE IS IN THE 100 YEAR FLOODFLAIN N
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